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an   award  under  —  when  the 
in    whose    favor   it   is  given 


A. 


BENCE.      See  Postponement, 

r  VIII.  OF  1835.     See  Sales  (7) 

t  IV.  OF  1840. 
Effect  of 
person 

does  not  maintain  possession  before 
the  Survey  Authorities  ...   129 

XIX.  OF  1843.     See  Agreement  (2) 

See  Registration  (2) 
See  Sales  (8) 

XI.    OF    1847.  See  Alluvial  Lands  (2) 

Xill.  OF  1848.  See  Limitation        (17) 

Vf.     OF  1857.  See  Right  of  Way     (1) 

XXI.  OF  1858.  See  Inheritance. 

XL.    OF  1858. 

Proper  construction  of  Section  26       ...     50 

See  Full  Bench  Decisions  (5) 

See  Hindoo  Law  (4) 
VIII.  OF  1859.      5"^^  Code  of  Civil  Procedure. 

X.  OF   1859. 

Section     4.     See  Enhancement    ( i ) 
Section  25.     See  Jurisdiction    (21) 

}XW.  OF  1859. 
Section   i,  Clause  i. 
Section   i,  Clause  7. 
Section   i,  Clause  12. 
Section   1,  Clause  14. 
Section   1,  Clause  14. 

(4) 
Section  i.  Clause  15.    See  Limitation  (i)  (12) 

Section  11.  See  Limitation  {6)  {20) 

Section  14.  See  Limitation  (13) 

VII.  OF   i860.     See  Costs  (i) 
XIII.  OF   1 86 1.     Section  II.     See  Jurisdic- 
tion (i) 

See  Suit  (2) 
SEE,        See  Hindoo  Law  (12) 


See  Limitation 
See  Limitation 
See  Limitation 
See  Limitation 


(23) 
(18) 

(16) 
(8) 


See  Onus  Probandi 


HON. 

of  a  lessor  does  not  bind  a  lessee 
certain  cases  in  which  a  bond  fide 
mii^ht  have  bound  ...   143 

in  adopted  son's  right  to  question, 
and  liability  to  be  bound  by  acts  of 
his  mother  done  before  his  adoption 
or  durin£^  his  minority  ...     14 

lopiion  and  like  matters  decided  by 
one  CTourt  should  not  be  consider- 
ed open  to  question  in  another, 
■nless  the  opposing  party  can  prove 
fraud  or  collusion.  ...     ib, 

„  ^n  an  adopted  son  rests  his  title  to 
socceed  to  a  property,  on  a  confirma- 
tory sunnud,  he  is  bound  to  prove  the 
sonnud  ...     24 

ItffiTAloo  Uw  (i)  (4)  (6) 


Agent. 

(1)  The  authority  given  to  an  — can  be  deter- 

mined at  the  pleasure  of  the  principal, 
and  the  authority  given  to  a  manager 
can  be  revoked  by  a  share-holder  with- 
out another  share-holder  being  able  to 
resist  such  revocation  without  express 
stipulation  ...     41 

(2)  A  "  recognized  agent"  described  in  Sec- 

tion 17,  Aft  VIII.  of  1859,  has  not  the 
option  of  addressing  the  Court.  Vide 
Section  10  of  the  Charter  of  the  High 
Court  ...   108 

(3)  If  an  —  signs  a  promissory  note  without 

disclosing  the  names  of  his  principals, 
the  latter  are  not  liable  ...  139 

(4)  Nature  of  proof  necessary  to  establish  a 

primd  facie  case  of  constructive  pur- 
chase by  agent  out  of  the  funds  of  the 
principal  ...  232 

Agreement. 

(i)  When  there  is  an  —  to  sell,  and  a  part 
of  the  consideration-money  has  been 
received,  the  stipulating  purchaser 
is  entitled  to  specific  performance 
on  paying  down  the  rest  of  the  said 
money  ...  103 

(2)  An  —  to  sell  at  some  future  period  may 
be  registered  under  A6t  XIX.  of 
1843  ib. 

Alluvial  Lands. 
(i)  Re-formation  on  an  old  site  not  sufficient 
to  establish  a  claim  under  Regulation 
XI.  of  1825.  Re-formations  how  go- 
verned,  and  a  claim  to  hold  them  when 
alone  maintainable  ...     68 

(2)  An  accretion  to  a  chur  belongs  to  the 
owner  of  the  chur,  whether  the  chan- 
nel between  the  main  land  and  the 
chur  is  fordable  or  not  ...   122 

See  Full  Bench  Decisions  (1) 

^^NCESTRAL  PROPERTY. 

(i)    Shares  in  —  may  be  sued  for,  whether 

they  are  held  jointly  or  separately     ...  108 

(2)    Gift  of  —  by  a  Hindoo,  witnout  consent 

of  sons,  is  valid  ...  226 

Appeal. 

(i)  Lies  to  High  Court  from  an  order  of 
the  Lower  Court  absolving  a  pur- 
chaser from  liability  for  damages 
caused  by  a  re-sale  consequent  on  his 
laches  ...      3 

(2)  Under  what  circumstances  an  — >  lies 
from  the  order  of  a  Court  directing 
the  enforcement  of  an  award  of 
arbitrators  •••  154 

C 


]{ 


IKDSX  (civil  HUUNGS), 


Appeal.  —  (Continued): 

(3)  Lies  from  a  judgment  given  on  an 
arbitration  award  when  contrary  to 
that  award  ...  168 

See  High  Court  (i) 

Appellate  Court. 

(i)  The  grounds  of  appeal  to  a  Lower  — , 
and  the  reasons  for  rejecting  them, 
should  be  recorded  by  that  Court  ...       4 

(2)  Where  issues  in  bar  are  pleaded,  and 

averment  traversed,  the  Lower  — 
should  record  some  reasons  for  en- 
dorsing the  opinion  of  the  first  Court  126 

(3)  The   judgment  of  an  —  should  clearly 

and  fully  dispose  of  all  the  points 
in  issue  between  the  parties  ...   192 

Arbitration. 
The  refusal  of  arbitrators  to  amend  a  bad 
award   is  misconduct   under  Section 
324,  Act  VIIL  of  1859  ...   168 

See  Appeal  (2)  (3) 

Award. 

By  a  Deputy   Magistrate.     See  juris- 
diction (17) 
See  Act  IV.  of  1840  (i) 

B. 

Bbnamee. 

(i)  Effect  of  purchase  at  a  —  sale  where 
owner  and  his  heir  were  parties  to 
the  fraud  ...     10 

(2)  Under  what   circumstances   a  —  owner 

may  sue  on  behalf  of  the  beneficial 
owner  of  property  ...   159 

(3)  Liability  of  representatives  of,  or  pri- 

vate  purchasers   from,   a   party  sell- 
ing -^  in  fraud  of  creditors  ...  221 
See  Purchaser  (3) 

Bond. 

The  act  of  one  of  two  holders  of  a 
bond  cannot  destroy  the  lien  of  the 
other  on  property  pledged  to  both 
as  security  for  a  joint  debt  ...  130 

c. 

Cause  op  Action.  . 

(i)  A  second  suit  on  the  same  — ,  though 
for  a  different  property,  is  barred 
by  Section  7,  Act  VIH.  of  1859        ...     25 

(2)  In  a  suit  by  a  son  against  a  father  and 

certain  purchasers  to  obtain  a  de- 
claratory decree  in  respect  to  cer- 
tain property,  the  fact  of  each  pur- 
chaser being  concerned  only  in  a 
portion  of  the  case  does  not  render 
the  suit  multifarious  ...   102 

(3)  There   is   no   misjoinder  of  causes  of 

action  in  a  suit  for  money  contract- 
ed to  be  paid,  and  for  the  cancel- 
lation of  a  kistbundee,  and  for 
money  deposited  on  the  kistbundee...   128 

(4)  Combined    causes   of  action    may    be 

brought    in    the    Court  which    has 

jurisdiction  to  the  full  amount  of 
such  combined  causes  ...  ib. 

See  Limitation  (11) 

See  Mesne  Profits  (2) 


Code  of  Civil  Procedure. 

Section  7.     See  Cause  0/ Action  (1) 
Section  17.     See  Agent  (2) 
Section    230.      To  entitle  a  party 
come  in  under  Section  230,  he  ml 
prove    that    he    was    in   possess^ 
and  was  dispossessed  by  the  dec 
holder 
Section  230.     In  a  case  under  Sectio 
230,   not   only    must    plaintiff   s' 
possession,  but  the  question  of  t 
should  also  be  enquired  into 
Section  230.     See  Jurisdiction  (2) 
Section  246.     See  Limitation  (2) 
Section  246.     See  Sales  (2) 
Section  324.     See  Arbitration  (i) 
Section  377.     See  Review  (i) 

Commission. 

The  issue  of  a  —  to  examine  an  absti 
witness  without  notice  to  the  opposil 
party  is  objectionable 

Compromise.    See  Joint  Hindoo  Family. 
Conjugal  Rights.    See  Mahomedan  Imw  (4) 

Consignees. 

Liability  of  —  where  goods  have  bc< 
delivered  at  a  place  other  than  th 
contracted  for  and  without  notice  • 
despatch  and  delivery 

Contribution.     See  Decree  (2) 

Costs. 

(i)     Government  not  liable  for  —  where 
has  been   made  a  defendant   by  tl 
plaintiff   in    a   suit   for   a    certifica 
under  Aa  XXVII.  of  i860,  though 
did  not  apply  for  such  a  certificate 
oppose  the  suit 

(2)  Reasons  should  be  given  when  the  on 

nary  rule  for  —  is  varied 

(3)  Superior  Court  should  give  some  reas 

for  interfering  with  the  discretion  oi 
Lower  Court  as  to  costs 

D. 

Damages. 

May  be  claimed  when  a  decree- holi 
has  omitted  to  do  what  he  is  leg: 
bound  to  do 
Debts.     See  Hindoo  Law  (9) 

Decree. 

(i)    The  holder  of  a  —  against  a  decea 
person  is  bound  to  proceed  ag^SLl 
the  property  of  the  deceased    be: 
attaching  the  private  property  of 
deceased's  widow 

(2)     In  a  suit  for  contribution  the  —  she 
specify  the  sum  payable  by  each 
faulter 
Deduction.     See  Limitation  (5)  (10) 

Deed. 

A  —  professing  to  be  a  will  may,  m 
certain  circumstances,  be  held  tc 
a  —  of  absolute  gift 

Defamation. 

A  party  applying  to  the  Judge  for 
transfer  of  a  case  from  the  Mooi 
on  the  ground  of  hostility  be^iw 
them  is  not  privileged    in  cha^r^ 
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Ill 


kM  AT  I  ON. — (Continued), 

the  Moonsiff  with  other  matters 
when  there  is  no  reasonable  ground 
for  believing  •..   198 

^«ITS.      See  Mortgage  (8)  (9) 


V 


RICT. 

i)  The  authority  of  a  —  Judge  to  transfer 
a  suit  is  not  affected  by  a  previous 
transfer  for  public  convenience  or  by 
the  fact  that  the  case  had  been  in  ap- 
peal before  the  High  Court  on  a  pre- 
liminary point,  and  been  remanded  for 
a  trial  on  the  merits        ...  ...   147 

1)  When  a  —  Judge  has  transferred  a  case 
i  to    his   own  file,  he   may   amend   or 

frame  issues,  and  go  into  any  ques- 
tion on  which  there  has  not  been  a 
previous  judicial  finding  ...     ib, 

^OSCE.     See  Mttkomedan  Lavs  (4) 

'  E. 

EtENT.     See  Right  of  Light  and  Air  {}) 
icENT.     See  Lease  C3) 
MKMENT.     See  Riparian, 

Iramcbment. 

|i)  In  a  suit  for  —  of  rent  brought  before 
j  A^  X.,  the  ryot  cannot  avail  himself 

I  of  the  presumption  arising  under  Sec- 

\  tion  4  ...     14 

|a)  The  right  of  —  of  rent,  though  not  en- 
I  forced  by  the  original  purchaser  at  a 

sale  for  arrears  ox  revenue  under  Re- 
gulation XI.  of  1822,  may  be  revived 
by  his  successor  ...  178 

koENCB. 

|i)  The  production  of  a  false  deed  does  not 

necessarily  nullify  other —  ...     57 

(2)  Receipts  of  payment  of  Government  re- 
venue are  not  sufficient  —  of  title  or 
possession  ...  133 

h)  Parol  —  is  not  admissible  with  a  view  to 
establish  the  liability  of  principals 
whose  names  have  not  been  disclosed 
by  an  agent  in  signing  a  promissory 
note  ...   139 

1)  When  the  legal  necessity  for  a  sale  by 
a  mother  during  her  son's  minority  is 
not  recited  in  the  deed  of  sale,  it  may 
be  proved  by  other  —  ...   154 

k)  In    regard    to    a    religious    endowment 

r  created  by  donor  at  point  of  death  ...   165 

|S)  Degree  of  —  required  to  prove  an  allega- 
tion  made  by  members  of  a  joint  Hin- 
doo family  (managers  of  the  family 
property),  that  separate  acquisitions 
have  been  made  by  them  ...     tb. 

(7)  A  Moonsiff's  report  of  a  local  investiga- 

tion is  entitled  to  the  greatest  weight 

as  —  ...  219 

(8)  The  fact  that  a  river  is  fordable  in  some 

places  and  at  certain  times  is  no  pre- 
sumption that  it  was  so  when  the  chur 
was  formed  ...     ib. 


E\iDESCE-^(ContinuedJ. 

(9)  Nature  and  extent  of  —  required   when 
dissolution  of  partnership  is  pleaded 
in  a  suit  for  shares  of  assets  and  pro- 
perty of  a  trading  firm  ...   223 
See  Remand  (1) 

Execution. 

(i)  A  suit  may  be  brought  for  the  removal 
of  an  obstruction  to  the  —  of  a  de- 
cree* ...     20 

(2)  Procedure  to  be  followed  in  the  —  of  a 
decree  for  immoveable  property  in  the 
occupancy  of  a  ryot  ...     48 

>/  (3)  In  —  of  a  decree  against  a  co-sharer,  only 
the  rights  and  interests  of  the  debtor 
can  be  sold  ...   119 

(4)  When  an  —  case  has  been  struck  off  with- 

out —  being  ordered  against  the  heirs, 
notice  under  Section  216,  Code  of 
Civil  Procedure,  should  be  re-issued 
before  execution  is  taken  out  ...   120 

(5)  A  summary  order  of  an  inferior  Court  for 

the  execution  of  a  decree  is  not  neces- 
sarily conclusive  against  the  parties 
liable  as  amongst  themselves  ...  208 

See  Full  Bench  Decisions  (6) 

See  Sale  (3) 

F. 

Fraud. 

(i)  A  son  suing  to  regain  property  cannot 
obtain  a  decree  by  alleging  his  father's 
—  as  the  cause  of  action  ...     30 

(2)  A  party  to  a  —  cannot  allege  or  plead 
that  fraud,  neither  can  his  representa- 
tives nor  purchases  from  him  do  so, 
unless  they  have  themselves  been  de- 
frauded  ...     92 

Fordable. 

The  term  — ,  as  used  in  Clause  3,  Sec- 
tion 4,  Regulation  XI.  of  1825,  where 
not  applicable  ...       9 

Full  Bench  Decisions 

By  three  fudges. 

(i)  According  to  Clause  i,  Section  4,  Regu- 
lation XI.  of  1825,  all  gradual  acces- 
sions from  the  recess  or  a  river  or  the 
sea  are  an  increment  to  the  estate  to 
which  they  are  annexed  without  re- 
gard to  the  site  of  the  increment. 
Mere  proof  of  identity  of  site  (without 
proof  of  ownership)  is  not  sufficient 
to  defeat  the  right  by  accretion 
which  the  law  gives  to  an  adjacent 
owner  ...     51 

(2)  Held  by  the  majority  {Glover,  J.,  dis- 
senting) that  it  is  not  within  the 
reasonable  scope  of  the  authority  of 
an  assistant  in  an  indigo  factory  to 
purchase  any  amount  of  indigo  seed 
for  his  master,  and  to  make  his 
master  liable,  particularly  where  the 
seed  was  not  purchased  or  used  for 
the  factory ;  and  that,  though  the 
assistant,  in  writing  to  the  vendor 
for  the  seed,   styled   himself  in   the 
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FiTLL  Bench  Decisions.— CContinuedJ. 

body  of  the  letter  as  the  Manager 
of  the  concern,  yet  his  signing  him- 
self for  another  person,  and  not  for 
the  owner  of  the  factory,  disclosed 
to  the  vendor  that  the  other  person, 
and  not  the  owner  of  the  factory,  was 
his  principal  .,.    ,2o 

(3)  A    mortgagor   of    lakheraj    land   subse- 
quently assessed  with  Government  re- 
venue is  not  entitled  to  redeem  except 
on  payment  of  the  amount  paid  by  the 
mortgagee  to  Government  for  revenue 
with  interest  in  addition  to  the  money 
due  under  the  mortgage.     But   in  a 
suit  for  redemption  in  which  the  mort- 
gagor deposited  before  suit  the  amount 
of    the    principal     sum  borrowed  by 
him,    he  is   entitled   to  a  decree   on 
payment  into  Court  of  the  further  sum 
paid  for  Government  revenue  ...   174 

By  five  Judges. 

(4)  Suit  for  reversal  of  sur\'ey  award  demar- 
cating   certain    lands    as    ghatwalee 
and  as  held  under  the  Government. 
Held   that,   in  such  a  suit,   adverse 
possession    and    limitation    can    be 
pleaded  by  the  Government  and  the    . 
ghatwals  {Trevor  and  Norman,    JJ.^ 
dissenting). 
Adverse  possession  may  be  pleaded  to 
bar  a  claim  as  regards  uncultivated 
lands   in   the    same    manner   and   to 
the  same  extent  as  regards  cultivated 
lands  ...     y/j 

(5)  The  Court  of  Wards  is  not  prevented 

by  Aa  XL.  of  1858  from  taking  a 
minor  and  his  estate  under  their  pro- 
tection by  reason  of  a  certificate  of 
administration  granted  by  the  Civil 
Courts  under  that  A6t  ...     83 

(6)  A   decree-holder  cannot  first  sell  a  de- 

cree,   and    then    sue    out    execution 
"Pon  it  ...     90 

G. 

Guardians. 

(i)  Appointed  by  Civil   Courts  should  file 

accounts  annually  ...     ^7 

(2)  Not    necessarily    accountable    for   sums 

paid  by  them  in  discharge  of  debts 
barred  by  limitation  ...     ih, 

(3)  The  guardian  at  the  time  of  the  suit, 

and  not  a  former  guardian,  is  liable 
for  a  debt  incurred  for  the  benefit  of 
the  minor  ...   lyj 

See  Hindoo  Zaw  (14) 

H. 

High  Court. 

(i)  Effect  of  decision  by  —  in  one  appeal 

on  two  others  before  Judge  ...       2 

(2)  Can  raise  and  adjudicate  certain  points 
in  special  appeal  when  they  are  ap- 
parent on  the  face  of  the  proceedings, 
even  when  the  parties  to  the  suit  are 
silent  ...     40  J 


High  Co\3kt. —CConiinuedJ, 

(3)  A  former  judgment  of  the  —  not  to  Im 
impugned  on  any  ground ;  but,  il 
erroneous,  to  be  appealed  from  tc 
the  Privy  Council 

I  Hindoo  Family.     See  Onus  Probandi  (3) 
Hindoo  Law. 

(i)  Under  — an  adopted  son  has  all  the 
rights  of  a  son  born 

(2)  An  act  or  declaration  shewing  an  inten- 
tion on  the  part  of  any  share-holder 
to  hold  his  share  separately,  and 
renounce  all  rights  on  the  shares  of 
his  co-parceners,  constitutes  parti- 
tion 

(3)  In  cases  of  property  undivided  and  im- 
moveable, uterine  and  half-brothers 
succeed  equally  ;  and,  where  no  bro- 
thers  are  living,  nephews  of  the  whole 
blood  succeed  in  preference  to  those 
of  the  half-blood 

■  ■  • 

(4)  An  adopted  son  has  all  the  rights  and 

privileges  of  a  son  born,  and  is  also 
entitled  to  succeed  to  the  mother's 
streedhun  in  the  absence  of  daughters 

(5)  Under  what  circumstances  alone  a  mem- 

ber of  a  Hindoo  family  is  barred  from 
his  right  of  requiring  a  partition  of 
the  family  property 

(6)  A   Hindoo   woman   taking  no   steps  to 

adopt  until  the  death  of  the  last  male 
member  of  her  husband's  family  for- 
feits her  claim  to  adopt 

(7)  A  son  may  sue  to  obtain  a  declaration 

that  sales  by  his  father  cannot  affect 
any  rights  possessed  by  him  in  the 
property,  and  that  the  property  still 
in  the  father's  hands  is  ancestral  pro- 
perty, and  cannot  be  alienated  except 
under  certain  circumstances  ...   ] 

(8)  The    word    "inherited"    u.sed    in    the 

Mitakshara  in  regard  to  a  woman's 
streedhun  refers  to  personal  property 
alone  r 

(9)  Property  inherited  from  a  distinct  branch 

of  the  family  cannot  be  sold  for  a 
father's  debts  ...   | 

(10)  A   testamentary    paper   to    which  tes- 

tator has  signified  assent,  under 
what    circumstances    held    sufficient 

»n—  ...  t: 

(11)  According     to     the     Mitakshara     and 

Vivada  Chintamonee,  all  property 
inherited  by  a  woman  does  not  be- 
come streedhun;  immoveable  pro- 
perty, inherited  from  her  son,  de- 
scends on  her  death  to  his  heirs        ...   t^ 

(12)  Does  not  prevent  a  woman  from  being 

an  adhikaree  ...    i*. 

(^3)  Vyvasthas  need  not  be  called  for,  nor 
local  testimony  relied  on,  to  prove  the 
doctrines  of  Hindoo  Law  j 

(14)  Under  what  circumstances  a  mother 
and  guardian  of  a  minor  reversioner 
may  sue  without  a  certificate  under 
Act  XL.  of  1858  ...   la 
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o  Law — (Continued), 

kj)  A     reversioner    may    sue,    during    the 
widow's    life-time,    to    obtain   a    de- 

'  daration    that    a   conveyance    made 

by  theVidow  is  invalid  ...   183 

^6)  Right    of    giving    daughter    in     mar- 
riage may  be  delegated  ...  193 

p7)  A  Koolin  Brahmin  is  not  such  a  natu- 

I  ral  guardian  of  his  daughter  as  her 

mother,    and    the   want    of    a   guar- 

'  dian's  consent  will   not  invalidate  a   . 

marriage  otherwise  legal  and  proper...   194 

||8)  The  —  disentitling  a  widow  to  inherit 
on  re-marriage  or  marriage  with  a 
Mahomedan  does  not  apply  to  a 
widow  who  becomes  a  Mahomedan 
before  marriage  with  a  Mahomedan  ...  206 
See  Ancestral  Property.  • 

^K££QUT.     See  Rights, 


1. 


Ieritasce. 

Conversion  does  not  involve  forfei- 
ture of  inheritance  according  to 
Section  3,  Act  XXI.  of  1858,  and 
Section  9,  Regulation  VII.  of  1832  ...  206 


K)  May  be  claimed  on  the  interest  of 
Government  Promissory  Notes 
withheld  by  another  ...   147 

ri  In  the  case  of  attached  money  invested 
by  Collector  in  Government  Pro- 
missorv  Notes  ...  228 


RES. 


L 


f 


The  —  of   limitation   and   title   should 

be  tried  separately  ...   126 

See  Remand  (4) 

J- 

HiKiK)o  Family. 

A  deed  of  compromise  settling  dis- 
putes between  the  members  of  a  — 
does  not  become  inoperative  on 
the  separation  of  the  family  ...   135 

See  Evidence  (6) 


Property. 

1)  A  co-proprietor  of  a  joint  undivided 
estate  is  bound  by  a  survey-award 
and  compromise  when  notice  of  the 
proceedings  was  served  on  the  pro- 
prietors jointly,  and  not  on  him 
individually  •••7 

H  According  to  the  Mitakshara,  a  con- 
veyance or  transfer  of  —  by  one 
member  of  a  family  is  illegal  with- 
out the  consent  of  the  other  mem- 
bers ...  210 
According  to  the  Mitakshara,  widows 
have  no  part  in  their  husband's 
joint -estate  ...  1^. 
According  to  the  Mitakshara,  an 
estate  cannot  be  burdened  with  the 
debts  of  one  of  its  joint  owners  after 
his  decease                                        ...     ib, 

I  See  Onus  Probandi  (5)  (8) 


Judgment. 

(i)  A  —  should  state  what  the  evidence 
consists  of,  which  proves  the  claim, 
and  how  it  proves  it  ...   176 

(2)  A  —  in  rem,  setting  aside  a  mokururee 
pottah  on  the  suit  of  two  share- 
holders, renders  it  inoperative  as 
against  all  ...    192 

Jurisdiction. 

(i)  A  suit  by  one  ryot  against  another, 
on  account  of  illegal  appropria- 
tion of  produce,  is  not  a  suit 
for  mesne-profits,  and  is  therefore 
unaffected  by  Section  11,  Act 
XXIII.  of  1861  ...       I 

(2)  Duty  of  a  Court  in  a  suit  brought  by 
an  intervenor  under  Section  230, 
Code  of  Civil  Procedure,  when, 
during  the  pendency  of  the  execu- 
tion case,  the  land  in  dispute  has 
passed  by  transfer  out  of  its  —         ...       4 

V(3)  In  a  suit  by  an  executor  of  an  alleged 
adopted  son,  upon  a  bond  of  which 
plaintiff  is  in  possession,  the  Lower 
Appellate  Court  has  no  —  to  direct 
enquiry  into  the  de  jure  title  of  the 
plaintiff  if  he  has  obtained  a  certi- 
ficate under  Section  2,  Aft  XXVII. 
of  i860,  or  is  in  de  facto  possession 
of  the  deed  ...     24 

(4)  Even  in  cases  in  which  appeal  to  the 
High  Court  is  forbidden  by  Section 
27,  Act  XXIII.  of  1861,  so  much  of 
a  Lower  Appellate  Court's  order 
may  be  set  aside  under  Section  35 
as  was  beyond  jurisdiction  ...    ib, 

(15)  A  suit  will  lie  for  the  collections  of  a 

shrine    either    in   right   of    property 

or  of  ofUce  ...     ;^2 

(16)  Of   Court  of   Wards   not  affected   by 

Act  XL.  of  1858  ...     82 

(17)  An    award  by    a    Deputy    Magistrate 

under  Section  318,  Act  XXV.  of 
1 86 1,  is  not  an  award  of  a  compe- 
tent Court  under  Section  14,  Act 
VIII.  of  1859  ...     95 

(18)  In  a  suit  to  recover  money  deposited 

to  be  applied  in  payment  of  rents    ...  109 

(19)  In  a  suit  for  profits  of  property  alleged 

to  have  been  appropriated  by  a 
wrong-doer  ...  in 

(20)  In  a  suit  for   the  ascertainment  and 

demarcation  of  a  shikmee  talook 
including  a  claim  for  the  assess- 
ment of  rent  thereon  ...   154 

(21)  In   a  suit  to  establish   right   to   land 

from  which  plaintiff  has  been  eject- 
ed by  his  zemindar  in  virtue  of  a 
decree  under  Section  25,  Act  X.       ...  170 

(22)  Where    Revenue    and    Civil     Courts 

have  concurrent  jurisdiction  a  suitor 
can  elect  one  or  the  other,  not  both...   176 

(23)  Civil  Courts  have  —  to  entertain  a  suit 

for  a  declaration  of  plaintiff's  right 
to  a  part   of  Pergunnah   Sooshung, 

E 
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J  URISDICTION. — (Continued), 

and  to  question  ao  order  of  Govern- 
ment  directing  that  portion  to  be 
separated  from   the   zemindary,  and  i 

managed  bj  special  agency  ...   179 

(24)  Where  the   relation    of    landlord  and 

tenant  is  admitted  bj  plaintiff,  and 
he  does  not  choose  to  proceed  un- 
der Section  25,  Act  X.  ...  204 

(25)  In  a  suit  by  a  zemindar   to  try  the 

validity  of  a  pottah  which  had  been 
put  forward  by  tenant  in  a  suit 
for  damages  against  plaintifiPs 
ijaradar  >••  209 

(26)  A  judicial  investigation  of  allegations 

and  facts  should  be  made  beiore  — 
is  admitted  or  rejected  •..  215 

(27)  In  a  suit  by  a  ryot  for  declaration  of 

title  as  lakherajdar  after  decree 
for  arrears  of  rent  under  a  kvboo- 
leut  ...  227 

K. 
Km  AIR  Khan.     See  Limitation  (2) 

KUKKUCKPORE. 

Nature  of  tenure  held  by  the  ghat- 
wals  of —  ...     84 

L. 

L.%KHERAJ. 

Definition  of  "a  subsisting  lakheraj 
tenure  "  ...  207 

Law. 

A  Court  may  raise  legal  points 
which  arise  naturally  out  of  the 
facts  found,  but  not  independently 
of  facts  impliedly  admitted  ...     28 

Lease. 

(1)  A   lessee's   rights  and  obligations   how 

far  affected  by  those  of  the  lessor    ...     41 

(2)  A  lessor  cannot,  after  the  expiration  of 

the  lessee's  lease,  appeal  from  the 
dismissal  of  the  lessee's  suit  ...  175 

(3)  A    band  fide   lessee   from    a    zemindar 

in  possession  is  entitled  to  recover 
mesne-profits  on  being  evicted  by  an 
auction- purchaser  ...  222 

See  Possession  (4) 

Legitimacy 

And  like  matters  decided  by  one 
Court  should  not  be  considered 
open  to  question  in  another,  unless 
the  opposing  party  can  prove  fraud 
or  collusion  ...     14 

Limitation. 

(i)  Mortgagor's  written  acknowledgment 
to  a  third  party  of  mortgagee's 
right  or  title  is  sufficient  within  the 
meaning  of  Clause  15,  Section  i, 
Act  XIV.  of  1859  —      3 

(2)  Where  a  person  sues  within  a  year 
after  attaining  his  majority  to  set 
aside  an  order  passed  under  Section 
246,  Code  of  Civil  Procedure,  re- 
jecting  an  application  made  by  a 
"  welPwisher "  to  stop  the  sale  of 
certain  lands  ...      8 


Limitation. — (Continued), 

\J  (3)  Id  a  suit  by  co-heirs  for  a  share  of  ' 
property  which  has  been  taken  pos- 
session of  by  a  collateral  heir  of 
original  proprietor  {A)  after  pass- 
ing successively  by  death  frooa  A 
to  Bj  and  from  ^  to  C  ...    1 

(4)  How  applied  in  suits  for  mesne-profits, 

and  how  in  suits  for  possession         ...    I 

(5)  Deduction     when    only     allowed    in    a 

suit  for  possession  ...    i 

(6)  How    computed  in  a  suit    which   was     ' 

instituted  in  Pubna,  but  ordered  by 
the  High  Court  to  be  transferred 
to  Dacca,  the  Judge  (of  Pubna) 
returning  the  plaint  in  order  to  its 
being  presented  anew  in  the  Dacca 
Court  ...    3 

(7)  Object    of    Section    11,   Act  XIV.    of 

1859,  '^^  respect  to  minors  ...    s 

(8)  Clause    14,   Section   i   of  Act  XIV.   of 

1859,  applies  to  all  suits  to  resume 
or  assess  rent-free  lands  whether 
held  before  or  after  the  Permanent 
Settlement  ...    ; 

(9)  Mesne-profits    due    for    more    than    6 

years  cannot  be  claimed  ...    \ 

(10)  Deduction   of    time    that    Courts    are 

closed  necessary  ...    i 

(11)  How  applied  in  a  suit  for  mesne-pr«>- 

fits  where  there  has  been  dispos- 
session ...    I 

(12)  Clause  15,  Section  i,  Act  XIV.  of  1859, 

applies  where  there  is  some  rela- 
tion  of  trust,  whether  the  property 
is  mortgaged  or  pawned,  or  simply 
deposited  tor  safe  custody  ...    1 

(13)  Deduction  should  be  allowed  of  time 

of  pendency  of  a  former  suit  which 
was  dismissed  as  not  brou^t  in 
form  ...  I 


(14)  Effect  of  a  judgment  altering  a  pure 

legal  misapprehension  as,  to  ri^^hts 
and  status  between  two  parties 

(15)  How  applied  in  a  suit  for  contribution 

by  a  person  who  became  surety  for 
the  re-payment  of  advances  re- 
ceived froni  Government  for  manu- 
facturing salt 

(16)  Clause  12,  Section  i,  Act  XIV.  of  1859, 

applies  to  a  suit  for  profits  without 
possession 

(17)  A  suit  is  not  barred  by  Act  XIII.   of 

1848  when  brought  to  set  aside  an 
award  of  the  Survey  Authorities 
by  an  auction-purchaser  at  a  Sale 
subsequent  to  the  award 

(18)  In  a  suit  to  recover  property  respect- 

ing which  no  final  award  has  been 
passed  under  Act  IV.  of  1840 

(19)  How  to  be   reckoned  by  a  purchaser 

at  a  private  sale 

(20)  How  applied  to  suits  by  minors  after 

attaining  majority 

h 
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TATlON. —fCoHtinttedJ. 

\)  How  reckoned  in  a  case  in  which  two 
sisters,  not  being  heirs,  took  pos- 
session of  ancestral  property  as 
heirs  on  the  death  of  their  mother, 
but  subsequently  quarrelled,  one  of 
them  adopting  a  son  and  executing 
a  deed  of  gift  in  his  favor;  suits 
being  brought  for  the  recovery  of 
such  portion  as  has  passed  into  the 
possession  of  the  adopted  son  ...   194 

I  Period  of  —  not  affected  by  holidays  ...  209 
D  Prescribed  in  Clause  i,  Section  i,  Act 
XIV.  of  1859  where  applicable  ...  225 

See  Full  Bench  Decisions  (4) 

See  Issues. 

See  Registration  (i) 

M. 

OMEDAN  Law. 

One  of  two  sharers  may  give  his  share 
to  the  other  even  before  partition     ...     37 

A  mokururee  lease  executed  when 
grantor  was  dangerously  ill  and  in 
contemplation  of  death  held  to  be 
a  death-bed  gift;  and  the  natural 
heirs,  in  whose  favor  it  was  execut- 
ed, declared  incapable  of  taking 
anything  under  it,  except  their 
shares  of  defendant's  property  ac- 
cording to  —  ...     40 

Where  a  right  of  pre-emption  is  pos- 
sessed by  sharers,  they  possess  it 
equally  without  reference  to  their 
shares 

•  •  • 

A  charge  of  adultery  by  a  Mahomedan 
against  his  wife  does  not  operate 
as  a  divorce.  A  husband  cannot 
enforce  bis  right  to  his  wife  till  he 
pays  the  dower.  Ill-treatment  on 
the  part  of  a  husband  and  his  se- 
cond wife  would  justify  his  first  wife 
leaving  him  ...     ^3 

According  to  —  possession  is  not  neces- 
sary to  the  validity  of  a  deed  of 
Bye-Mokasa  executed  in  lieu  of  a 
dower  ...   i«« 

A  public  acknowledgment  of  pater- 
nity raises  a  presumption  of  mar- 
riage between  the  person  who  makes 
it  and  the  mother  of  the  child, 
throwing  on  the  other  side  the  onus 
of  proving  the  impossibility  of  mar- 
riage ...  187 

See  Agent  (1) 

See  Hindoo  Law  (16)  (17) 
See  Minor  (5) 

Profits. 

k  plaintiff  can  obtain  a  decree  for  — 
only  as  far  as  his  title  is  proved       ...     36 

The  cause  of  action  for  —  arises  from 
the  date  on  which  they  become 
annually  due  ...     38 

See  jurisdiction  (i) 

See  "Limitation  (4)  (9)  (11) 

5te  Possession  (3) 

r.    See  Rights,  ] 
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Minor. 
(i)  Purchase  from   a  —  not  necessarily  in- 

(2)  A  —  when  he  comes  of  age  is  not  pre- 
cluded from  suing  for  anything 
which  his  guardian  omitted  to  pro- 
secute  ...     43 

y{2)  Discussion  as  to  the  limit  of  minority 
of  Hindoos  not  being  proprietors 
paying  revenue  to  Government  ...  50 
(4)  The  guardian  at  -the  time  of  the  suit, 
and  not  a  former  guardian,  is  liable 
for  a  debt  incurred  for  the  benefit 
of  the—  ...   ,37 

V  (5)    The  marriage  of  a  Hindoo  —  is  a  legi- 
timate cause  of  expense  ...  217 
See  Full  Bench  Decisions  (5) 

Misjoinder.    See  Cause  of  Action  (3) 

MiTAKSHAR.\.     See  Hindoo  Law  (8)  (11) 

See  Joint  Property  (2)  (3)  (4) 

Mokururee  Lease. 

Definition   of  "mokururee  istemraree'' 

holding  ...     84 

See  Judgment  (2) 
See  Mahomedan  Law  (2) 

Mortgage. 

(i)  When  invalid  lakheraj,  pledged  as 
lakheraj,  is  assessed  with  revenue, 
the  usufructuary  mortgagee  has  a 
lien  on  the  mortgagor  for  money 
paid  in  discharge  of  the  public 
revenue  ...       (5 

(2)  A     lien    on    property,    obtained    by    a 

previous  mortgage,  has  legal  prior- 
ity over  that  arising  out  of  a  later 
mortgage  ...   no 

(3)  A  CO -sharer     cannot     mortgage     more 

than  his  own  share  of  the  property, 
and  his  creditor,  in  execution  of  a 
decree,  can  sell  no  more  than  his 
rights  and  interest  ...  119 

(4)  A    purchaser   of   the   right   of   redemp- 

tion  of  a  mortgagor  may  sue  with- 
out tender  out  of  Court  of  the 
mortgage-debt  to  the  mortgagee; 
such  tender  only  affecting  pur- 
chaser's right  to  recover  costs  ...   128 

(5)  A   mortgaged   property,   burdened  with 

the   payment   of   an   entire    debt    to 
two   share- holders,    is    liable  to  sale 
at    the    instance    of    both    creditors 
separately   so   long   as   their   claims' 
remain  unsatisfied  ...  130 

(6)  When  property  mortgaged,  with  power 

to  sell,  is  sold  by  the  mortgagees, 
and  a  deed  of  sale  drawn  up  in  the 
form  followed  when  a  mortgagor  is 
vendor  and  the  mortgagees  join  in 
the  conveyance,  but  without  any 
confirmation  by  the  mortgagor,  the 
purchaser  does  not  acquire  an  in- 
defeasible estate  ...   1^7 

(7)  A  mortgagee  is  not  entitled  to  claim 

a  deduction  on  account  of  Govern- 
ment revenue  paid  by  him  in  his 
capacity  of  proprietor  . . .  162 
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Mortgage. — (Continued), 

(8)  A   deposit  of  the   mortgage-money   by 

the  mortgagor,  accompanied  by  a 
protest  and  threat  to  sue,  does  not 
render  the  tender  invalid  ...   184 

(9)  A  deposit  duly   made   saves   the   mort- 

gagor's equity  of  redemption,  whe- 
ther the  mortgagee  receives  notice  or 
not  . . .     ib. 

(10)  A  — ,  created  by  a  defaulting  under- 

tenant, cannot  prejudice  an  auction- 
purchaser  of  the  tenure  sold  for  ar- 
.   rears  under  Section  105,  Act  X.        ...  217 

(11)  In   what   cases    notice    of    foreclosure 

should  be  given  to  private  pur- 
chasers of  mortgagor's  equity  of 
redemption  ^..  230 

See  Full  Bench  Decisions  (3) 

N. 

V      NOTIC^. 

^  Of  survey  proceedings  in  a  joint  un- 
divided estate  need  only  be  served 
on  the  proprietors y^tn^/y  ...       7 

V     Nuncupative  Will 

Legal  under  the  Hindoo  Law        ...   138 

O. 
Occupancy. 

A  les.see  cannot  claim  to  be  con- 
sidered a  tenant  by  virtue  of  a  right 
of  —  if  he  has  never  pleaded  such  a 
right  ...   144 

Onus  Probandi. 

(i)  In  a  suit  for  enhancement  of  rent 
brought  by  an  auction-purchaser 
against  a  ryot  prior  to  Aft  X. 
having  become  law  ...     14 

(2)  In  a  suit  for  a  share  of  ancestral  pro- 
perty, where  defendants  claim  it  as 
acquired  subsequently  to  the  date 
of  an  alleged  separation  ...     21 

(3)  Where  a  Hindoo  family  is  asserted  to 
be  separate  ...     31 

(4)  Of  a  lakheraj  holding  from  date  of 
Permanent  Settlement  how  to  be 
thrown  on  auction-purchaser  at  a 
sale  for  arrears  of  revenue  under 
certain  circumstances  ...     70 

(5)  In  a  suit  by  widow  of  defendant's  bro- 
ther for  half  share  of  an  alleged 
joint  ancestral  property,  where  it 
is  established  that  the  original  es- 
tate was  the  mother's  and  the  sub- 
sequent acquisitions  of  the  defen- 
dant made  after  her  death  ...     98 

(6)  Where  defendant  admits  execution  of 
a  bond,  but  denies  receipt  of  con- 
sideration ...  Ill 

(7)  In  respect  to  actual  payment,  where 
defendant  admits  having  directed 
plaintiff  to  pay  certain  sums  of 
money  . . .     ib. 

(8)  In  a  suit  for  a  share  in  a  joint  family, 
property  is  on  the  plaintiff ;  but  if 
he  proves  receipt  of  payment  on 
account  of  his  share  within  12 
years,  the  ^-  is  thrown  on  defendant  173 


Onus  Probandi. — (Continued). 

(9)  In  a  suit  for  assessment  at  enhanced 
rates,  in  which  defendant  admits 
that  the  main  portion  of  the  lands 
are  mdl,  but  does  not  separate  the 
rent-free  lands 

(10)  In  a  suit  by  an  auction-purchaser  tc 
assess  rent  on  land  claimed  as 
lakheraj 

See  Adoption  (3) 

P. 
Partition.     See  Hindoo  Lato  (2)  (5) 

See  Mahomedan  Law  ( 1 ) 
Pleadings. 

A  defendant  impliedly  admitting  a  lia 
bility  if  a  fact   is   proved,    must  be 
held  liable  if  that  fact  is  proved 
Possession. 

^  (i)  Must  be  presumed  to  be  of  right  anc 
adverse,  until  that  presumption  ii 
rebutted  by  evidence 

(2)  The  right  of  a  partner  cannot  be  bar- 
red by  adverse  —  urged  by  a  lessee 
from  co-partners 

(3)  A  plaintiff  can  sue  for  the  profits  ol 
property  of  which  he  has  been  dis 
possessed    without    suing    for    pos 

!  session 

!      (4)  In    a    suit    for    possession,    where  twc 

^  ryots   claim   under   different    pottah: 

from  the  same  zemindar,  when  de 
fendant's  pottah  fails,  he  still  has  \ 
right  to  a  judicial  determination  ol 
his  claim  to  occupancy 

I  See  Limitation  (4) 

I  Postponement. 

Of  a  case  duly  called  on,  not    allow 
I  able   on  account  of  absence   of  ap 

I  pellant  of  his  vakeel 

Power  of  Attorney. 

j  A  —  authorizing  an  agent  to  bid  for  1 

I  particular  estate  to  be  put  up  on  2 

,  particufar   date   does   not   limit    bin 

as  to  time  of  purchase 

'  Pre-emption.    See  Limitation  (23) 

*  See  Mahomedan  Law  (3) 

^Presumption. 

'  When  one  of  two  brothers  (who  wen 

once  joint)  and  his  heirs  have  beei 
in  exclusive  possession  and  enjoy 
ment  of  a  purchased  property  for  ; 
long  time 

See  Possession  (i) 

Principal.    See  Agent  (i)  (3) 
See  Evidence  (3) 

Property.     See  Hindoo  Law  (9) 
Purchaser. 

(i)  Liability  of  —  at  a  sale  for  executioi 
for  damages  caused  by  a  re-sali 
consequent  on  his  failure  to  main 
the  required  deposit 

(2)  A  bond  fide  —  is  entitled  to  a  refuDC 
of  his  purchase-money,  where,  s 
dispute  having  arisen,  it  is  decidec 
by  arbitrators  that  the  vendor  hac 
no  authority  to  sell 
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IX 


k 


kCHASER. — (VontinuedJ. 
n    A     band  fide  purchase  of  a  mokururee 
I  lease  cannot  be  questioned,  although 

[  it   was   from   one   in  whose  favor  it 

can  be  created  by  a  benamec  trans- 
action ...     87 

I)  Unpaid     purchase-money      creates     no 
!  lien    on    the   property   sold   against 

third  parties  who  are  purchasers  in 
good  faith  and  for  valuable  consi- 
deration ...   138 

A  bond  fide  purchase,  for  good  considera- 
tion, of  attached  property  belonging 
to  two  debtors,  cannot  avail  to  pass 
the  rights  of  both  when  the  sale  is 
made  by  one  in  whose  name  the 
property  stands  ...   171 

See  BenoMee  (1) 

See  Mortgage  (4)  (6) 

R. 

EAY.     See  Right  of  Way. 
NiZBD  Agents.    See  Agefit  (2) 
Ikmption.    See  Full  Bench  Decisions  (3) 
|0KD.     See  Purchaser  (2) 

ISTRATION. 

I A  suit  instituted  within  time  is  not  pre- 
judiced by  delay  in  —  ...  1 
The  want  of  —  of  a  contract  by  A  to 
sell  land  to  B  at  some  future  time 
on  receipt  of  balance  of  sum  agreed 
on  is  no  bar  to  ^'s  preferential  claim 
over  C,  a  subsequent  purchaser, 
whose  sale  has  been  registered,  under 
Act  XIX.  of  1843                             ...     64 

Nation  VIIL  of  1793. 
Section  51  refers  solely  to  dependent 
talookdars  ...   172 

Ilation  XI.  OF  1816. 

[  Section  3.     See  Succes5iof^l2) 

^TION  VIII.  OF  1822.         ^ 
The     Executive    Government     is     not 
empowered     to     introduce   this    law 
into  any  other  tract  of  country  than 
that  described  in  Section  2  ...   180 

LATION  XI.  OF  1825. 

Section  4.     See  Alluvial  Lands  (i) 
Section  4,  Clause  3.     See  Fordable. 

fiTlON  VII.  OF  1832.  See  Inheritance, 
DU8  Endowment. 
right  of  worship  of  an  idol  being  the 
joint  property  of  the  family  of  the 
endower  cannot  be  transferred  to  a 
third  party  so  as  to  inure  beyond  the 
life  of  the  assignor  ...   1^3 

Where  olaintiff  has  been  offered  by^n 
Appellate  Court  a  —  to  enable  him 
to  produce  fresh  evidence,  and  has 
elected  to  go  to  trial  on  the  record 
a^  it  stood,  he  cannot,  after  failing  to 
prove  his  case,  be  permitted  what  he 
once  refused  .. 


R  E  yi.K^D.—CContin  uedj. 

(2)  An  order  of  —  is  exceeded  when  the 
Lower  Court  re-opens  a  question 
already  decided  ...  132 

(3)  Party  submitting  to  a  —  (or  other  mate- 
rial step  in  legal  proceedings)  is  not 
at    liberty    afterwards    to    object   to    ' 
th^  legality  of  such  step  ...   191 

(4)  When  a  case  is  remanded  for  the  trial 
of  the  lawfulness  or  unlawfulness 
of  an  alleged  act,  the  Court  is  wrong 
in  allowing  the  litigation  before 
him  at  the  last  moment  of  a  question 
never  before  raised,  vis.,   whether  the 

act  was  committed  ...  198 

Rent. 
(i)  No  suit  for — lies  against  the  Govern- 
ment  in   respect  of    land  taken  for 
public  purposes  •••   131 

(2)  Prior  to  A6t  X.  a  zemindar  was  not 
prevented  (unless  otherwise  ex- 
pressly restricted)  from  ^enhancing 
the  —:  of  a  tenant  who  could  not 
prove  payment  of  a  fixed  —  for  12 
years  before  the  Permanent  Settle- 
ment ...  172 

'Re-sale. 

A  purchaser  at  a  sale  in  execution,  liable 
for  damages  caused  by  —  conse- 
quent on  his  not  making  the  requirec) 
deposit  .  *  ...       3 

Res  Judicata. 

(i)  To  constitute  a —  ,  it  must  have  been 
raised  and  determined  in  a  previous 
suit,  or  must  be  such  as  ought  to  have 
been  combined  with  the  claim  decided 
in  such  suit  ...     39 

(2)  A  mortgage  declared  to  be  invalid  cannot 

form  the  basis  of  another  suit  ...  -  210 

Resumption. 
(i)  An   under-tenure   not     necessarily    de- 
stroyed by  —  and  assessment  with 
revenue.  ..",     72 

(2)  The  manager  of  a  religious  endowment 

cannot  sue  for  resumption  of  invalid 
lakheraj  land  ...   143 

(3)  A  zemindar  can  resume  invalid  lakheraj 

land  in  which  a  tank  was  excavatea 
not  for  the  public  benefit  ...  177 

See  Limitation  (8) 

Review. 

(1)  A   petition   of  —  ought   not   to   be  ad- 

mitted after  the  time  prescribed  in 
Section  377,  Aft  VIII.  of  1859,  with- 
out the  leave  of  the  Court  ...  113 

(2)  A  case  should  not  be  decided  on   the 

mere  admission  of  an  application 
for  —  ;  but  a  day  should  be  notified 
for  hearing  ...   134 

(3)  A    second    application    for  —  admitted 

erroneously  may  be  rejected  ...  191 

Rights. 

The  purchaser  of  the  milkeut  and 
hukeequt  —  of  a  proprietor  acquires 
no  other  than  proprietary  —  •.•32 

C 


X 
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Right  of  Light  and  Air. 

The  owner  of  adjacent  land  not  at 
liberty  to  raise  a  building  so  as  to 
obscure  ligbt  and  air  always 
enjoyed 

Right  of  Way 

Does  not  continue  to  exist  over  land 
acquired  by  a  Railway  Company 
under  Act  VI.  of  1857,  except 
wken  that  Company  by  its  own  acts 
lays  itself  under  legal  obligation  to 
provide  a  way 

Riparian. 

A  —  proprietor  may  deal  with  the 
stream  as  freely  as  with  any  other 
portion  of  his  land,  provided  he  does 
not  sensibly  disturb  the  natural 
conditions  of  the  stream  within  the 
limits  of  other  proprietors 
Roman  Catholics.    See  Will  (a) 

S. 
Sale. 

(i)  Non-deposit  of  earnest-money  does  not 
affect  the  validity  of  a  —  of  a  Govern- 
ment estate  ... 

(2)  Section  246,  Act  VIII.  of  1859,  relative 

to  —  of  attached  property,  does  not 
apply  to  past  proceedings  in  execu- 
tion 

(3)  A*— -in  execution  is  simply  a — of  the 

rights  and  interests  of  the  judgment- 
debtor 
N  (4)  A  lender  is  not  bound  to  enquire  into 
the  exact  amount  necessary  to  save 
an  estate  from  —  for  arrears  of  Go- 
vernment revenue  :  if  the  necessity 
existed,  he  is  justified  in  looking  to 
the  estate  for  re-payment 
(5)  Subordinate  under-tenures,  not  created 
in  good  faith,  are  not  protected 
when  the  tenure  itself  is  sold  for 
arrears  of  revenue 

* .  (6)  The  mere  non-recital  in  a  deed  of  —  , 
by  a  mother  during  her  son's  minor- 
ity, of  the  legal  necessity  for  the 
— ,  does  not  vitiate  the  deed 

(7)  Effect  of  the  —  of  a  tenure  under  A61 

VIII.  of  1835  for  arrears  of  re- 
venue 

(8)  Deed    of  —  should      not     be     deemed 

authentic  merely  from  the  fact  of 
registration  and  production  in  other 
cases;  Aft  XIX.  of  1843  contem- 
plates independent  proof 

(9)  Effect  of  another  agreement  and  transac- 

tion accepted  by  the  son  in  lieu  of  a 
deed  of  —  to  his  father 

See  Benamee  (i) 

Sh Ri N B.     See  Jurisdiction  ( 1 5) 

Spbcial  Appeal.    See  High  Court  (2) 

Streedhun. 

A  son  adopted  by  one  wife  may  suc- 
ceed to  a  CO- wife's  streedhun 

See  Hindoo  Law  (4)  (8)  (1 1) 

See  mil  (i) 
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218 


62 


65 


122 


127 


1 54 


197 


Accession. 

/  (i)  According  to  the  Pachees  Sawal,  abro* 
ther  of  the  Rajah  of  Attgarh,  one  of 
the  Tributary  Mehals  of  Cuttack,  has 
a  preferential  title  over  the  Rajah's 
son  by  a  Phoolbebahi  wife  to  succeed  to 
the  Rajah's  estate  ...   116 

^  (2)  The  effect  of  a  devise  of  his  estates 
by  a  Rajah  would  be  to  alter  the 
course  of  succession,  and  therefore 
contrary  to  Section  3,  Regulation 
XI.  of  1816  ...     ib. 

See  Hindoo  Law  (3)  (4) 
See  Will  (2) 
Suit. 

(i)  A  —  may  be  brought  for  the  removal 
of  an  obstruction  to  the  execution  of 
a  decree  •.«     20 

(2)  A  —  lies  for  specific  performance  of  a 
contract  in  respect  of  an  adjust- 
ment subsequent  to,  and  for  pro* 
perty  beyond  the  decree,  notwith- 
standing Section  11,  Act  XXIII.  of 
1861.  ...  118 

(3)  A  —  for  false  and  malicious  prosecation 
under  what  circumstances  warranted    l6g 

See  Benamee  (2) 

See  Hindoo  Lam  (15) 

Survey.    See  Joint  Property  (i) 

T. 

Test 

Of  an  endowment  as  regards   its  bond 
fide  character  or  otherwise  •.,   14^ 

See  Issues. 
Title. 
Tort. 

Where  a  trespasser  tortiously  builds 
on  another's  land,  the  party  injured 
may  destroy  the  house  if  he  did  not 
acquiesce  in  the  act  of  injury  ...     71 

Transfer. 

f  he  —  of  a  suit  for  public  convenience 
from  one  subordinate  Court  to  an- 
other does  not  affect  a  District  Judge's 
authority  to  transfer  it  again  if  he  see 
cause  -.  147 

Tributary  Mehals.  See  Succession  (i) 

U. 

Under-Tenures.     See  Mortgage  (10) 

See  Resumption  (i) 
See  Sale  (5) 

V. 
216    VivADA  Chintamonee.    See  Hindoo  Low  {it) 

W. 

.  Widow. 
2281  ,  A  Hindoo  —  has  no  power  to  dispose 

by  will  of  immoveable  property  in. 
herited  from  her  husband  .., 


49 


Will. 
(I)  A 


woman  cannot  execute  a  —  regard- 
ing  property  inherited  from  ber 
husband  or  father.  As  regards 
streedhun^  however,  she  can  dispose 
of  it  at  pleasure,  unless  it  is  immove- 
able property  given  her  by  her 
husband  m* 
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Will. — (ContinuedJ, 

(a)  Qumre — ^Whether  a  Roman  Catholic 
(rf  Portuguese  extraction  can,  under 
the  law  current  amongst  members 
of  that  Church  in  Chittagong,  take 
under  a  nuncupative  —  and,  if  not, 
to  what  is  a  wife  entitled  under 
the  law  regulating  succession  of 
intestates  amongst  the  members  of 
that  Church 

See  Hindco  Law  (lo) 


63 


Witnesses. 

(i)  Duty  of  a  Civil  Court  when  a  party 
requiring  the  attendance  of  —  has 
done  everything  in  his  power  for 
issue  of  process  of  attachment 

(2)  Duty  of  a  Court  on  the  application  of 
a  party  to  compel  the  attendance  of 
his  recusant  —  being  material  —    ... 

z. 

ZiLLAH  Courts.    See  District, 
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Axneeoa  Beebee  vs.  Zeifa  Beebee 

Anund  Chunder  Singh  vs.    Gopal  Chunder 

Dan  ...   154 

Axeemoodden  Ahmed  V5.  Athur  All  ...   137 


B. 


Bama  Soonduree  «s.  Anund  Moyee  ...   170 

Barton  vs.  Brijonath  Sunnah  65 

Becbun  vs.  Mahomed  Yakbol  Khan  ...  225 

Beckwith  vs.  Umesh  Chunder  Roy  ...  no 

Bhaj^but  Khan  vs.  Puddo  Bewa  ...  192 

Bhikaree  Pandah  vs.  Ajoodhya  Pershad  ...  176 
Bhoobun  vs.  Oozutool  Huq  ...     70 

Bhowanee  Pershad  Surmaii  Khan  vs.  Dhurm 

Narain  Neogy  ...       24 

Bhuggobutty  Dossee  vs.  Kishen  Nath  Roy  30 

Bippro  Pershad  Mytee  vs.  Kenae  Dayee  ...  165 
Biressur  Bannerjee   vs.   Onooda  Churn   Ban- 

nerjec  ...     12 
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Chunde-*  Kant  Chuckerbutty  vs.  Bunkoo  Be- 
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Chunder  Kant  Roy  Chowdry  vs.  Kalee  Kant 
Koy  Chowdry 

Chunder  Mohinee  Dossee  vs.  Hurro  Soondu- 
ree Dossee 

Chunder  Shekur  Deb  Roy  vs.  Doorgendro 
Peb 

Collector  of  Dacca  vs.  Nund  Lai  Roy 

Collector  of  the  24-Pergunnahs  vs.  Nobin 
Chunder  Ghose 

Coilis  and  Grant  vs.  Tarinee  Churn  Sing 

Commissioner  of  Sooderbunds  vs,  Chunder 
Coomar  Ghose 

Cossefat  vs.  Sudabust  Pershad  Sahoo 


D. 


Debee  Golam  Sing  vs.  Chunder  Kant  Moo- 

kerjee 
Deb  Narain  Sing  vs.  Rajmonee  Kopnwur 
Dinonath  Butobyal  vs,  Woomachurn  Roy 
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Indurjeet  Koonwur  vs.  Ram  nath  Sing 
Ishen   Chunder  Mowleek  vs.    Poorno  Chun- 
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(ACT  X.   RULINGS). 


A. 

Act  VIII.  OF  1859.    See  Code  of  Civil  Procedure. 

Act  X.  OF  1859.  • 

(i)  Section  153  does  not  apply  merely  to 
questions  oi  proprietary  title  and 
interest,  hut  also  to  questions  of 
jotedaree  right  ...     14 

(3)  Sections  153  and  160  do  not  affect  the 
right  of  appeal  to  the  Judge  in  a 
suit  for  a  kubooleut  under  Clause 
I,  Section  33  ...  138 

Section    4.     See  Presumption. 

Section    6.     See  Occupancy  (2) 

Section    6.    See  Under-tenants  (1) 

Section  13.    See  Enhancement  (12)  (14) 

Section  13.    5^^  Title. 

Section  16.     See  Presumption  (i) 

Section  17.     See  Enhancement  (4) 

Section  17,   Clause   i.  See  Special  Ap- 

^peals  ii) 

Section  23,  Clause  i.    See  JCubooleut  (2) 

Section  23,  Clause  4.    See  Appeal  (i) 

Section  33,  Clause  6.    See  jurisdiction  (i) 

(2)  (II) 
Section    77.     See  Appeal  {g) 
Section    77.    See  Full  Bench  Decisions  (1) 
Section    77.     ^ee  Intervention  (i)  (2) 
Section    77.    See  Limitaiion  (9) 
Section    93.     See  Limitation  (7)  (10) 
Section  103.    See  Appeal  (3) 
Section  144.    See  Cause  of  Action  (2) 
Section  155.    See  Appeal  (1) 
Section  160.    See  Judgment. 
Section  163.    See  Revenue  Office, 

Act  VI.  (B.  C.)  of  1863. 

Section  1 1 .    See  Measuremen t  {i) 
Section  13.     See  Jurisdiction  (6) 

AciscY. 

An  agent  collecting  rent  cannot  question 
his  principars  title  to  receive  it        ...      3 

AfTEAL. 

(0  An  —  lies  under  Section  155,  Act  X.,  to 
a  Collector  from  the  decision  of  a 
Deputy  Collector  under  Clause  4, 
Section  33 

W  A  Collector  cannot  receive  an  —  from 
an  order  passed  in  execution 

tt  There  is  no  —  from  an  order  passed  by 
a  Collector  in  executic»n  of  a  decree 
under  Act  X. 


37 
133 
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145 


Pi^^E.KU-^fContinuedJ. 

(4)  To  whom  —  lies  when  a  Deputy  Col- 
lector determines  an  interest  in  land 

(5)  In  a  suit  for  rent  below  100  Rupees 
where  a  third  party  intervenes 
under  Section  77,  Act  X.,  if  the 
Deputy  Collector  decides  on  the 
title  of  the  parties,  and  not  on 
their  receipt  of  rent,  the  —  will  lie 
to  the  Judge 

(6)  Pleaders  will  he  ordinarily  restricted 
to  their  written  grounds  of ;,. 

(7)  No --  lies  from  the  determination  of  a 
Deputy  Collector  admitting  the  re- 
hearing of  a  case  decided  ^;r  ^ar/r 

(8)  There  is  no  —  to  a  Collector  from  an 
order  passed  by  a  Deputy  Collector 
in  execution  of  a  decree 

(9)  The  —  lies  to  the  Judge,  and  not  to  the 
Collector,  in  a  case  under  Section 
77,  Act  X.,  where  the  Deputy 
Collector  goes  into  questions  of 
title,    and    decides    the     right     to 

receive  rent 

... 

(10)  No  —  lies  from  a  Collector's  order  dis- 

missing a  suit  for  default  on  the 
non-appearance  of  the  plaintiff  after 
being  summoned 

(11)  From    the    order    of    a   Deputy    Col- 

lector dismissing  for  default  a  suit 
for  more  than  Rs.  100  lies  not  to 
the  Collector,  but  to  the  Judge 

See  Enhancement  (2) 

See  Full  Bench  Decisions  (i) 

See  Special  — ■ 

Appearance.    See  Personal  Attendance. 


B. 

BUTWARRA. 

A  —  award  is  no  absolute  proof  of  title     1 1 
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165 
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C. 
Cause  of  Action. 
(i)  A  tenant  ousted  by  landlord  and  third 
party    who    keep     possession     may 

treat    their    conduct    as    a  joint 

against  both  •  ^_ 

(2)  Date  of  —  how  determined  in  a  suit 
under  Section  144,  Act  X.,  for  dam- 
ages or  unlawful  distraint 
See  Decree  (2) 

Chota  Nagpore.    See  Enhancement  (3) 

Code  of  Civil  Procedure. 

(i)  Section  3o6  is   not  applicable  to   de- 
crees under  Act  X. 
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Code  of  Civil  Procedure. — (Continued), 

(2)  Section    209    gives    Judge    no    author- 

ity to  receive  an  appeal  from  an 
order  passed  by  a  Collector  in  exe- 
cution of  a  decree  under  Act  X.       ...     10 

(3)  Section   42   is   applicable   to    suits    for 

rent  under  Act  X.  ...  162 

Section  353.     See  Jurisdiction  (8) 
Collector.     See  Jurisdiction  (7) 
Contract. 

A  —  providing  for  a  deduction  on  ac- 
count of  diminished  rent  afEords  no 
ground  for  deduction  owing  solely 
to  ijaradar's  negligence  to  collect     ...     10 

D. 

Debuttur. 

The  profits  of  a  —  property  may  be 
assigned  so  long  as  the  Deb  Seba  is 
kept  up  •••   152 

Decree. 

(1)  A     decree- holder,     who     has    executed 

a  civil  —  confirming  his  title,  must 
be  considered  by  a  Collector  to  be 
in  possession  >••     n 

(2)  A  declaratory  —  is  not  a  cause  of  action 

for    arrears    which    plaintiff    might 
have     obtained     in     the     suit,     but 
which  are  now  barred  by  limitation  ...     19 
See  Limitation  (8) 
Deduction.  See  Contract, 
Default. 

Proper  course  for  a  plaintiff  whose 
suit  has  been  dismissed  for  —  after 
he  was  summoned  .••   162 

E, 
Enhancement. 

(1)  A  howaladar,  who  is  so  only  in  name, 

and  is  in  reality  a  cultivating  ryot, 
is  not  protected  against  —  ...     11 

(2)  Appeals  in  suits  for  —  above  5,000  Rs. 

in  Chota  Nagpore,  commenced  in 
June  1861,  He  to  the  High  Court      ...     22 

(3)  Section  13,  Act  X.,  gives  a  right  to  sue 

for  enhanced  rent  on  due  notice, 
not  for  title  to  enhance  ...     25 

(4)  The  grounds  of  —  applicable  to  depend- 

ent talookdars  are  those  stated  in 
Section  51,  Regulation  VIII.  of 
1793;  not  Section  17,  Act  X.  ...     26 

(5)  The    fact    alone    of    variations    in    the 

amount  of  rent  paid  between  one 
year  and  another  does  not  neces- 
sarily shew  a  holding  not  to  have 
been  held  at  a  fixed  rate  ...  122 

(6)  In  a  suit  for  —  upon  a  specified  ground 

this  is  the  sole  point  to  be  tried. 
The  Court  cannot  refer  to  abate- 
ment for  diminished  area  if  the  de- 
fendant does  not  ask  for  it  .-.125 

(7)  In  a  suit  for  —  it  is  not  always  requi- 

site  to  produce  a  copy  of  a  notice 

to  enhance  ib. 

(8)  A     zemindar    is    not    bound     by     the 

ground  of  —  mentioned  in  his  notice 
in  the  case  of  a  tenant-at-will,  and 
such  a  tenant  is  liable  after  notice 
to  the  highest  rack-rent  ...     12 


Enhancement. — (Continued), 

(9)  A  suit  "for  —  should  be  dismissed  on 

fiilurc  to  prove  service  of  notice      ...  139 

(10)  A  landlord  failing  to  prove  service  of 

notice  in  a  suit  for  —  is  not  entitled 
to  a  declaratory  decree  ...   140 

(i  i)  In  a  suit  for  —  on  the  ground  of  in- 
crease in  the  value  of  produce,  the 
rent  will  be  raised  in  proportion  to 
such  increase  only  when  it  is  proved 
to  be  a  steady  and  normal  in- 
crease •  ••  143 
•  (12)  A  notice  of  —  under  Section  13,  Act  X., 
need  not  state  that  it  is  for  the  en- 
suing year                                           ...   145 

(13)  A    plaintiff    seeking    to    enhance   the 

rent  of  a  rent-paying  howala  is 
bound  to  shew  the  existence  of  such 
howala  •••  15° 

(14)  Notice  of  —  by  whom  to  be  served  un- 

der Section  13,  Act  X.  ...   157 

(15)  Rule  of  proportion  where  not  appli- 

cable •  ••  i^ 

(16)  Notice  of  —  by  a  farmer  as  agent  on 

behalf  of  the  zemindar  is  legal         ...   162 
See  Full  Bench  Decisions  (2)  (3) 

Estoppel. 

Withdrawal  from  former  suit  for  pos- 
session is  no  bar  to  a  subsequent 
suit  for  resumption  ...     18 

Evidence. 

(i)  What  —  is  necessary  to  prove  the  cus- 
tom of  a  village  as  to  rates  of  rent ...   125 

(2)  When   the   first   Court    has    decided  a 

case  in  favor  of  a  defendant  without 
receiving  certain  —  tendered  by  him, 
the  Appellate  Court  should  allow 
him  the  opportunity  of  adducing 
that  —  •••   133 

(3)  Effect  of  production  of  a  forged  docu- 

ment in  —  •••   149 

(4)  Possession  for  14  years  under  a  public 

transfer  and  the  payment  of  rent  to 
a  landlord's  co-sharer  are  indisput- 
able —  of  an  intervenor's  right  to 
be  the  tenant  •••  167 

(5)  Where  alone  documentary  —  may  be 

summarily  rejected  when  substi- 
tuted for  legal  proof  ...   169 

See  Enhancement  (5) 

See  Presumption  (1) 

Execution. 

A  sale  in  —  cannot  be  set  aside  y  ^ 
Deputy    Collector     who     hash  once 
completed  it,  when  there  is  no  de- 
fault on   the   part    of    the    auction- 
purchaser  •••  >45 

See  Limitation  (7)  (10) 

See  Procedure  (2) 

F. 
Full  Bench  Decisions. 

(By  five  Judges.) 
(i)  No  appeal   lies  to  the    Judge  from  a 
decision    passed    under    Section    77 
of  Act  X.  of  1859  in  a  suit  for  rent 
less  than  100  Rs.  ...     21 
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Full  Bench  Decisions. — (Continued), 

(2)  In  a  fonner  suit  the  ryot  failed  to  set 

aside  a  notice  of  enhancement,  it 
being  held  that  the  productive  power 
of  the  land  had  increased  ;  but  it 
was  left  to  a  future  suit  to  decide 
what  those  rates  should  be.  This 
suit  having  been  brought  for  that 
purpose,  the  plaintiff  declined  to 
adduce  any  further  evidence  than  the 
judgment  in  the  former  suit,  which 
being  no  evidence  at  all^  both  the 
Lower  Courts  dismissed  the  suit. 
Held  that  the  Lower  Courts  were 
not  bound  of  their  own  motion  to 
order  a  local  investigation  ...   153 

(By  fifteen  Judges  J 

(3)  Section  6,  Act  X.  of  1859,  is  retrospec- 

tiTe  ...     29 

A  suit  to  enhance  the  rate  of  rent  after 
notice  is  the  proper  mode  of  suing 
for  enhancement.  But  the  same 
matter  may  be  determined  in  a  suit 
for  a  kubooleut  ...     ib. 

A  suit  for  a  kubooleut  may  be  brought 
without  notice  of  enhancement, 
(Peacock,  C.y.t  and  Norman,  J.y 
dissenting).  But  in  such  a  suit 
brought  without  notice,  the  kubooleut 
cannot  be  decreed  except  to  commence 
with  the  year  following  that  in  which 
the  decree  is  given  ...     ib. 

By  Peacock,  C,J.  —  A  suit  for  a  ku- 
booleut may  be  maintained  without 
tendering  a  pottah  (Norman  and  Phear, 
yj.^  dissenting)  ...     ib. 

By  Peacock,  C.J.^  and  Norman,  Kemp, 
Skumbhoonath  Pundit ^  and  Campbell, 
yy. — In  a  suit  for  a  kubooleut  at  an 
enhanced  rent,  the  plaintiff  is  re* 
stricted  to  the  grounds  mentioned  in 
Section  17  ...     ib. 

By    the    majority    of   the    Court. — In    a 
suit    to    enhance  the    rate  of  rent    of 
a   ryot    having  a   right   of   occupancy 
under  Section   6,   the   sole  ground  of 
enhancement  being  an  increase  in  the 
value     of    the     produce,     the     words 
'*  fair    and    equitable "    in    Section    5 
mean,  not  the  rate  obtainable  by  open 
competition,  but    the    prevailing    rate 
payable    by    the    same  class   of  ryots 
for  land  of  a   similar  description   and 
with  similar  advantages  in   the  places 
adjacent.     If    the    customary    rate    of 
the    neighbourhood     has     not      been 
adjusted  with  reference  to  the  increas- 
ed  value    of    the   produce,    then    the 
rate  of  rent   to   be  paid  should  bear 
to  the  old  rate  the  same  proportion 
as  the  present   value  of  the  produce 
bears   to    the    old    value ;    except    in 
spedat  cases  when   this  rule  may  be 
departed  from  ..*    ib. 


G. 

GOMASHTAH. 

A  —  has  ordinarily  no  authority  to  grant 
pottahs  ...       I 

H. 

Hajuts. 

In  what  cases  —  are  allowable  from  rents 
mentioned  in  kubooleuts  ...     24 

Hearing. 

A   new    date  should    be    fixed    for    the 
—  of  a   suit   which    was   on   the   list, 
but     not    called    on    because    of    the  , 
occurrence  of  a  holiday  ...  164 

Homestead. 

A  ryot  taking  land  for  his  —  has  not  the 
privileges  or  protection  of  those  who 
lease  land  for  the  erection  of  dwell- 
ing-houses ...  144 

H  owalad AR .    See  Enhancement  ( i ) 

I. 

Intervention. 

(i)  A  butwarrah  award  is  no  absolute 
proof  of  title,  and  no  estoppel  in  the 
way  of  an  intervenor  under  Sec- 
tion 77,  Act  X.  ...     11 

(3)  An  —  by  a  lessee  is  not  the  —  contem- 
plated by  Section  77,  Act  X.  ...     16 

(3)  Effect  of   non-intervention   under  Sec- 

tion 106,  Act  X.  ...   156 

(4)  The  right  of  third  parties  to  intervene 

is  not  restricted  by  Act  X.  until  a 
tenure  is  put  up  for  sale  ...  166 

(5)  A   landlord  is  not  bound  to  serve  no- 

tice of  enhancement  on  intervenors, 
unless  on  proof  of  his  recognition 
of  them  as  tenants  ...  167 

See  yurisdiction  (4) 

IssuKs. 

In   trying  a  case,   the   specific  question 

in  dispute  should  be  placed  in  issue  137 
See  Remand. 

y 

Judgment. 

An  order  of  a  Deputy  Collector  re- 
fusing to  entertain  a  suit,  because  the 
Section  of  the  law  to  which  it  relates 
was  not  cited  in  the  plaint,  is  a  —  within 
the  meaning  of  Section  160,  Act  X., 
and  an  appeal  lies  from  it  to  the  Tud£e. 
Such  an  order  ought  to  state  whether 
the  suit  is  dismissed,  or  the  plaint  re- 
jected, and  under  what  Section  ...     17 

Jurisdiction. 

(1)  In  a  suit  by  lakherajdar  for  ejectment 

under  Clause  6,  Section  23,  Act  X. ...      5 

(2)  In  a  suit   bv  tenant  against    landlord 

and    third    person    for   recovery    of 
possession  ...       8 

(3)  In  a  suit  by  landlord  for  rent  of  tenure 

taken  by  him  into  khas  possession  ...     24 

(4)  In    regarcl    to     disputes    between    the 

plaintiff  in  a   suit  for  a  kubooleut 
and  an  intervenor  as  to  title  to  the 
•     land  ...    25 
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Jurisdiction. — (Continued). 

(5)  In  a   suit  for   rent   below    100  rupees, 

where  the  Judge  has  jurisdiction 
to  try  an  appeal  from  the  Deputy 
Collector's  decision  on  the  title  of 
the  parties,  he  is  also  competent  to 
determine  the  whole  case  including 
the  question  of  the  receipt  of  rent   ...     27 

(6)  Under  Section  13,  Aft  VI.   (B.   C.)    of 

1862,  the  determination  of  a  De- 
puty Collector  admitting  the  re- 
hearing of  a  case  decided  ex  parte 
is  final  ...   135 

(^)  A  Collector's  Court,  not  one  of  sum- 
mary jurisdiction,  but  bound  to 
try  all  material  issues  ...   138 

(8)  Where  a  Deputy  Collector,  in  trying  a 

claim  under  Section  77,  A6t  X., 
goes  beyond  the  scope  of  the  law, 
and  decides  the  right  to  receive 
rent,  the  appeal  lies  to  the  Judge^ 
who  is  bound,  under  Section  353, 
Code  of  Civil  Procedure,  to  de- 
termine the  case  finally,  if  the 
evidence  is  sufficient  ...   154 

(9)  In  a  claim  for  a  legal  due  arising  out 

of  the  privilege  of  selling  pdn  on 
haut  days  ...   158 

(10)  Whether  a  suit  for  arrears  of  rent  will 

lie,  and  how  rent  is  to  be  fixed 
with  respect  to  jummai  land  on 
which  no  rent  has  yet  been  assessed ...  159 

(11)  In  a  suit  for  possession  by  a  purchaser 

from  a  tenant  whose  right  to  sell  is 
.    questioned  by  the  zemindar  ...  161 

See  Appeal, 
See  Review  (i) 

K. 

KUBOOLBUT. 

(x)  A  suit  for  a  —  cannot  proceed  where  a 
separate  title  is  pleaded  before  the 
question  of  title  is  decided  ...       3 

(2)  The  relation  of  landlord  and  tenant 
is  not  to  be  presumed  to  subsist 
between  the  proprietor  of  land. and 
any  occupant  thereof,  so  as  to  give 
a  right  under  Clause  i.  Section  23, 
Aft  X.  to  sue  for  a  —  ...     16 

See  Hajuis 
See  Rent  (2) 

L. 

Lakheraj.  See  Rents  (7) 
Lease.    See  Special  Appeal  (2) 
Limitation. 

(i)  Under  Aft  X.  not  affected  by  proceed- 
ings of  a  Civil  Court  fixing  rent       ...       2 

(2)  How  applied  to  a  suit  for  back   rent 

after  determination    of  the  rate  by 
the  Civil  Court  ...     ib. 

(3)  In   rent   cases,  to  be  governed  by  Aft 

X.,  and  not  by  Aft  XIV.  of  1859     ...       5 

(4)  How  applied  to  a  suit  for  declaration 

•  of  title  by  setting  aside  a  plea  of 
partition  urged  in  a  former  suit  for 
rent  ...      6 


Limitation. — (Continued). 

(5)  How  applied  in  a  suit  by  a  zemindar 

for    money    improperly    charged    in 
agent's  accounts  ...  121 

(6)  The  —  which   bars  the  father  bars  the 

son  who  succeeds  him 

(7)  How  applied  to  a  process  of  execution 

issuing  for  a  sum  not  exceeding  500 
rupees  ...  131 

(8)  Where  only  part  of  a  claim  is  barred 

by  — ,  a  decree    may    be  given    for 
the  remaining  portion  ...     ib, 

(9)  Period  of  —  how  reckoned  in  a  suit  to 

contest  a  decision  under  Section  77, 
Aft  X.  ...  155 

(10)  Execution  of  a  decree  after  3  years  is 

barred   by  Section  92,  Aft  X.,    not- 
jvithstanding    intermediate     applica- 
tions and  proceedings  in  execution  ...  157 
See  Decree  (2) 
Local' Investigation.  See  Full  Bench  Deci- 
sions  (2) 

M. 
Measurement. 

Under  Section  11,  Aft  VI.  (b.  c.)  of 
1862,  the  standard  pole  of  the  per- 
gunnah  ought  to  be  used  in  the  — 
of  lands  sought  to  be  assessed 
either  under  a  kubooleut  or  other- 
wise ...  123 
Minors. 

Suits  for  or  against  —  can  only  proceed 
when  they  are  duly  represented        ...   138 

N. 

Notice.    See   Enhancement    (7)    (8)   (9)    (10) 

(12)  (14)  (16) 
See  Intervention  (5) 
See  Title. 

o. 

Occupancy. 

(i)  Whether  a  tenure  with  rights  of  —  is 
transferable,  depends  on  local  cus- 
tom ...       2 

(2)  A  right  of  —  under  Section  6,  Aft  X.,  is 

not  affected  by  a  change  of  farmers  ...    135 
Onus  Proband!. 

(i)  Where  a  plaintiff  sues  for  land  as  mdl, 
representing  that  defendant  will  set 
up  an  invalid  lakheraj  title,  and  de- 
fendant does  really  plead  a  sun- 
nud  ...     ,8 

(2)  In  a  suit  for  enhancement  when  there 
have  been  variations  in  the  amount 
of  rent  paid  between  one  year  and 
another  ...    122 

P. 

Permanent  Settlement. 

What  the  words  —  refer  to  as  used  in 
Aft  X.  ...     20 

Personal  Attendance. 

Of  plaintiff  or  defendant    where  not 
to  be  insisted  on  ...   x 6a 

Plea. 

Rejection  of  a  defendant's   special  — 
.  does  not  bar  other  pleas  ...  151 
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^LEADERS.     See  Appeal  (6) 
r^us.    See  Stamps. 

SUMPTION 

(i)  Of  payment  of  rent  from  before  de- 
cennial settlement  not  limited  to 
the  best  evidence  of  uniform  pay- 
ment for  20  years  ...     13 

(a)  The  break  of  one  year  in  20  is  not 
sufficient  to  set  aside  the  —  of  uni- 
form rent  afforded  by  the  receipts 
for  19  years  ...  123 

(3)  Of  uniform  payment  from  permanent 
settlement  not  rebutted  by  a  varia- 
tion in  the  rate  not  affecting  the 
integrity  of  the  jumma  ...  132 

(4)  To  obtain  the  benefit  of  the  —  enacted 
by  Section  4,  Act  X.,  it  is  not  neces- 
sary that  the  ryot  should  specifi- 
cally claim  to  hold  from  the  time 
of  the  permanent  settlement  ...   133 

(5)  The  holding  for  20  years  at  a  fixed 
rent,  from  which  uniform  payment 
from  the  permanent  settlement  is 
presumed,  must  be  proved  by  the 
best  evidence  in  the  tenant's  power  ...  135 

(6)  If  the  holding  at  a  uniform  rent  for 
ao  years  is  proved  to  the  satisfac- 
tion of  the  Court,  the  —  is  estab- 
lished, whether  the  evidence  be  di- 
rect or  indirect  ...   151 

(7)  A  defendant  is  not  precluded  from 
the  benefit  of  the  —  under  Section  4, 
Act  X.|  because  be  does  not  plead 
in  words  a  tenure  from  the  decennial 
settlement  ...   162 

(8)  To  entitle  a  ryot  to  the  benefit  of  the 
presumption  of  uniform  payment 
from  the  permanent  settlement,  it 
is  not  necessary  that  he  should  ex- 
plicitly plead  a  holding  from  the 
time  of  that  settlement  ...   179 

See  Enhancement  (5) 

5^  Kubooleut  (2) 

(INCIPAL.    See  Agency, 

^ROCltDURB. 

(t)  A  suit  for  rent  brought  whilst  a  suit 
for  a  kubooleut  is  pending  should 
not  be  struck  off,  but  kept  in  abey- 
ance until  the  other  is  decided  ...       5 

(2)  In  the  execution  of  a  decree  for  im- 
moveable property  in  the  occupancy 
of  a  ryot  ...      8 

R. 

IRate.     See  Hajuts, 

IRegistration 

Of  the  sub-division  of  a  tenure,  pre- 
viously registered  as  undivided,  is 
not  obligatory  on  a  zemindar  ...  165 

IRigclation  VIII.  OP  1793. 

Section  51.    See  Enhancement  (4) 

I  Remand 

For  trial  on  the  merits  does  not  pre- 
vent adjudication  upon  any  other 
issue  ...  158 


Rent. 

(i)  A  fair  and  equitable  rate  of — shoqld 
be  assessed  for  tanks,  independently 
of  the  acts  of  Government  ...  132 

(2)  The  continuity   of  a  tenure  in   respect 

of  the  —  paid  for  each  beegah  is  not 
affected  by  the  zemindar  consent- 
ing to  sub-divide,  add  to,  or  sub- 
tract from,  the  ryot's  total  holding  ...  135 

(3)  In  a  suit  for  a  kubooleut  at  a   fixed 

rent,  if  the  ryot  does  not  object, 
the  Court  may  fix  the  rent  for  more 
than  one  year  ...  143 

(4)  May    be    assessed  on  tanks   according 

to  the  rent  leviable  on  tanks  in  the 
neighbourhood  without  reference  to 
the  rent  Government  may  take 
from  ryots  whose  tanks  it  has  re- 
sumed ...  146 

(5)  The  principle  of  assessment  not  affect- 

ed by  the  mere  magnitude  of  the 
present  holding  ...    i^ 

(6)  What  is  the  proper  course  for  a  Judge 

when  the  rents  decreed  for  pre- 
vious years  had  still  to  be  ascer- 
tained  ...  iGg 

(7)  The    assessment     of    revenue    on     re- 

sumed lakheraj  does  not  entitle  the 
landlord  to  claim  re-adjustment  of 
the  —  of  ryots  holding  at  fixed  rates 
from  the  permanent  settlement        ...  170 

See  Enhancement. 

See  jurisdiction  (10) 

Res  Judicata. 

(1)  A  former  judgment  proceeding  wholly 

on  a  technical  defect  or  irregularity, 
and  not  upon  the  merits,  is  not  a 
bar  to  a  subsequent  suit  for  the 
same  cause  of  action  ...  141 

(2)  A   plea  of  —  waived  by  a  defendant  in 

the  Court  below  may  be  revived  by 
him  in  the  Court  of  Appeal  on  the 
appeal  of  the  plaintiff  ...  146 

(3)  When  a  plea  of —  is  waived,  and  the 

Court  with  consent  of  both  parties 
proceeds,  its  decision  will  be  bind- 
ing as  between  the  parties  ..,  147 

Revenue  Office. 

Meaning  of  the  words  "  Revenue 
Office  of  the  District  or  Sub-divi- 
sion  •'  used  in  Section  162,  Act  X.    ...     12 

Resumption.    See  Rents  (7) 

Review. 
(i)  A   Deputy  Collector  cannot  review  his 

order  passed  in  execution  of  decree...  7 
(2)  A  Judge's  admitting  without  new  evi- 
dence  a  —  of  a  judgment  passed  bv 
his  predecessor  (although  such  aa- 
mission  is  improper)  is  not  per  se  a 
ground  of  special  appeal  ...  169 

Ryot.    See  Homestead. 

S. 

Sales.    See  Execution, 
Settlbment 

Out  of  Court  not  prohibited  in  re- 
gard to  decrees  under  Act  X.  ...      7 

9 
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Special  Appeal. 

(i)  Under  Clause  i,  Section  17,  Act  X., 
no  —  lies  from  the  order  of  a  Judge 
admitting  an  insufficiently  stamped 
pottah  on  payment  of  full  stamp 
and  penalty 

(2)  Where  a  lessor  sues  to  recover  leased 
premises  on  the  ground  of  breach 
of  condition  {vie.t  sale  of  tenure), 
and  lessee  allows  judgment  to  go 
by  default,  the  vendee  defending  as 
intervenor,  neither  lessee  nor  vendee 
has  a  right  of  — 

See  Review  (2) 

Stamps. 

Mourosee  ryotee  pottahs  are    not   re- 
^     quired    to    be    written    on    stamped 
paper 


T. 


158 


164 


142 


Talookdars.    See  Under-tenants. 
Tanks.    See  Rent  (i)  (4) 
Tbnant-at-Will.     See  Enhancement  (8) 

TiKKA  MOHTO. 

These  words  cannot  be  construed  as 
conferring  a  permanent  or  mourosee 
lease  at  a  fixed  rate  ...  144 


Title. 

Notice  under  Section  13.  Act  X.,  is  not 
requisite  in  a  suit  for  declaration 
of  —  to  set  aside  an  alleged  right  to 
a  quit-rent  tenure 

u. 

Under-tenant. 

(i)  Where  the  zemindary  rights  in  a  pro- 
perty have  been  purchased  by  Go- 
vernment at  a  sale  for  arrears  of 
revenue,  and  sold  again,  certain  ta- 
lookdars therein  being  guaranteed 
their  rights  and  position,  th*  second 
purchaser  is  bound  by  the  acts  of 
the  Government ;  and  the  talook- 
dars, if  dispossessed,  may  recover 
possession  under  Clause  6,  Section 
23,  Act  X. 

(2)  An  —  may  sue  to  recover  his  under- 
tenure  sold  by  his  zemindar  for 
arrears  of  rent,  although  his  name 
does  not  appear  in  the  zemindar's 
register ;  also  sue  in  the  Civil  Court, 
.although  he  did  not  previously 
intervene  in  .the  Collector's  Court, 
under  Section  106,  Act  X. 

W. 


127 


iSfi 


Waivor.     See  Res  judicata  (2)  (3) 

Witnesses. 

No  reasonable  application  to  compel 
the  attendance  of  important  — 
should  be  rejected  without  sufficient 
cause  ...   150 
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Tazee  Mahomed  vs.  Ruwoon  Mohun  Chow- 
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INDEX 
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(MISCELLANEOUS     APPEALS). 


A. 

Admission.    See  Umitation  (3) 


^^•^'. 


Ado 


PTIOX. 


(1)  Property  vests  in  an  adopted  son  im- 
mediktelj    on    adoption,    though   he 

be  a  minor 

(2)  A    Hindoo    widow,    having    power    to 

adopt,    cannot  be  compelled  to   act 
up  to  that  permission 

ApPtAL. 

(i)  No  —  on  a  question  between  rival  de- 
cree-holders 

'   (2)  No  —  to  an  objector,  but  only  to  actual 
parties  to  a  suit 

(3)  An  —  does  not  lie  to  the  High  Court 
from  an  order  of  a  Collector  refus- 
ing to  distribute  amongst  the  share- 
holders the  amount  of  their  shares 
of  the  surplus  proceeds  of  a  joint 
undivided  estate  attached  and  ad- 
ministered under  Regulation  V.,  1812 

(4)  A  special  —  lies  from  a  decision  pass- 
ed before  Act  XXIII.  of  1861  in 
cases  of  a  Small  Cause  Court  nature 

(5)  The  right  reserved  to  parties  in  pend- 
ing suits  under  Section  387,  Act 
VHI.  of  1859,  does  not  referto  Sec- 
tion 7,  Regulation  VII.,  1832,  which 
bars  a  special  —  in  cases  of  Small 
Cause  claims 

f(S)  An  —  "  dismissed  with  costs  "  means 
that  the  appellant  should  pay  the 
costs  of  the  respondent 

(7)  According  to  Section  283,  Act  VIII.  of 
1859,  an  —  does  [not  lie  from  orders 
passed  in  execution  of  decree 

<8}  By  Section  11,  Act  XXIII.  of  1861, 
the  power  of  —  is  restricted  to  cases 
in  which  the  appellant  was  one  of 
the  parties  to  the  suit 

(^  A  special  —  lies  from  orders  passed 
under  Sections  5  and  (5,  Act  XXIII. 
of  1861  (dismissing  —  for  non-service 
of  notice  from  failure  to  deposit 
cost  of  issuing  the  same),  and  under 
Section  347,  Act  VIII.  of  1859  (re. 
admitting  —  dismissed  for  default 
of  prosecution) 

(10)  No  —  from  award  of  compensation  on 
release  of  attached  property 

(11)  The  depositing  of  tulnbana  in  a  wrong 
Court  is  no  ground  for  the  revival 
of  an  —  dismissed  for  want  of  pro- 
secution 


I 


Set  AtUuhmeni  (1) 


Arbitration. 


Arbitrators  should  give  separate 
awards  in  a  case  referred  to  them 
by  the  Judge,  and  on  other  matters 
referred  to  them  by  the  parties, 
instead  of  mixing  them  all  up  and 
giving  a  general  award 


27 


ib. 


Attachment. 
(i)  A     decree-holder 


attach     his 
to    appeal 


17 


19 


ih. 


21 


22 


cannot 
judgment-debtor's  right 
or  right  to  future  maintenance;  nor 
can  the  Court  prescribe  to  him 
what  course  he  is  to  take  for  the 
realization  of  his  claim,  or  what 
property  he  is  to  attach 

(2)  A  right  of  action  is  not  liable  to  — 

(3)  Grant    of  compensation   on    release    of 

attached  property 

See  Appeal  (3) 
See  Interest  (1) 


16 
18 

28 


B. 


ib. 


23 
28 


29 


Benamee.    See  Sale  (i) 

C. 

Certificate  for  Collection  of  Debts  of  De- 
CE.\SED  Persons  (under  Act  XXVII.  of  i860). 

-  (i)  A  mother  is  not  entitled  to  a  —  in  pre- 
ference to  a  husband.  Such  — ,  how- 
ever, will  not  authorize  the  husband's 
interference  with  the  mother's  pos- 
session of  the  landed  property 
which  she  claims  as  her  own  ...       3 

^  (2)  The  mother  of  a  deceased  adopted 
minor  son  is  entitled  to  a  —  in 
preference  to  the  manager  of  the 
minor's  estate  ...       6 

(3)  Court  may  give  permission  to  carry  on 

suit  or  execute   decree  for  deceased 
person  without  —  ...       9 

(4)  Judge    can    empower    holders    of  —  to 

negotiate       Gbvernment       securities 
mentioned  in  the  will  ...     18 

Chowkeedars.  See  Evidence. 

Costs.  See  Appeal  (6) 

See  Interest  (2) 

D. 

Decree. 

In  execution  no  new  directions  {e.  g., 
an  order  for  mesne-profits)  can  be 
imported  into  a  —  ...       9 

0 


x;cvi 


IND£X  (miscellaneous  APPEALS). 


\ 


D EC  REE. — fContinuedJ . 

See  Execution  of  — 
See  Interest. 
See  Jurisdiction  (i) 
See  Limitation  (i) 
Ss0  Possession. 
See  Sale  (i) 

E. 
Endowment  CReligiousJ. 


The  right  of  one  of  several  co-sharers 
in  an  —  to  recover  possession  of  the 
land  from  which  he  has.  been  ousted 
by  the  other  co-sharers  is  a  personal 
and  not  a  hereditary  right.  A  de- 
cree for  that  purpose,  obtained  by 
him,  if  not  executed  by  him  in  his 
life-time,  will  become  infructuous 
after  his  death.  His  widow,  how- 
ever, can  recover  in  a  regular  suit 
whatever  sums  he  paid  out  of  his 
own  funds  for  keeping  up  the  ser- 
vice of  the  idols  ...     25 

Evidence. 

Chowkeedar's  receipts  and  Nazir's 
reports  are  not  —  per  se  of  the  service 
of  the  notice  of  appeal,  &c.,  but 
must  be  proved  as  any  other  do- 
cumentary—  ...     II 

Execution  of  Decree. 

(1)  A  mortgagee  decree-holder  can  pro- 
ceed against  any  property  belong, 
ing  to  the  debtor ;  but,  by  doing  so, 
throws  up  his  lien  on  the  property 
pledged  to  him  ...     16 

(9)  Section  329,  Aa  VIII,  of  1850.  appli- 
cable to  claimants  other  than  de- 
fendants ...     22 

See  Appeal  (7) 
See  Attachment  (1) 
See  Limitation  (2)  (3) 
See  Possession. 
See  Sale  (1)  (4) 
See  Security. 

G. 

Government  Security.  5^^  Certificate  (4) 

H. 

Hindoo  Law.  See  Adoption. 
See  Certificate. 
Holidays.  See  Sale  (4) 

I. 

Inheritance.  See  Adoption  (i) 

Instalment. 

The  mere  absence  of  an  endorse- 
ment on  the  back  of  a  kistbuiidee 
cannot  prevail  against  positive 
proof  of  payment  ...     23 

Interest. 

(i)  The  ttttachmejit  of  a  decree  does  not 
deprivft  the  decree-holder  of  the  — 
to  which  he  has  been  declared  entitled     10 

(2)  On  costs  —  is  given  even  when  not  spe- 
cifically mentioned  in  the  order        ...     21 


J- 

Jurisdiction. 

(i)  A  decree  transmitted  to,  and  struck 
off  by,  another  Court  than  the 
Court  where  it  was  obtained,  can 
only  b<s  sought  to  be  revived  in  the 
latter  Court 

(2)  Compensation  on  release  of  attached 
property  can  only  be  awarded  on 
the  application  of  the  defen-jant,  by 
the    Court    which    disposes    of    the 


case 


K. 


Kistbundee.     See  Instalment. 


L. 


Limitation. 

(i)  Something  more  than  the  mere  pre> 
sentation  of  a  petition  .on  the  part 
of  a  decree-holder  for  execution  is 
necessary  to  keep  a  decree  alive 

(2)  The  period  of  —  for  taking  out  execu- 

tion of  a  decree  counts  from  date  of 
final  judgment 

(3)  The  admission   of  a  debt  after  execu* 

tion  is  taken  out  gives  a  judgment- 
creditor  a  fresh  starting  point  from 
which  to  reckon  — 

M. 

Maintenance.    See  Attachment  (i) 
Mesne  Profits. 

(1)  What  are  —  liable  in  execution  of  de- 

cree: how  thev  should  be  asoer- 
tained ;  and  on  whom  ties  the  onus 
of  proving  the  actual  amount 

(2)  On  the  appeal  of  the  judgment-debtor, 

and  without  a  cross-appeal  by  the 
creditor,  the  Appellate  Court  should 
not  increase  the  amount  of  —  de- 
creed by  the  first  Court  to  the  ere- 
ditor,  but  must  determine  whether 
there  is  any  substance  ia  the  objec* 
tions  raised  by  the  creditor 

(3)  The    principle    of    calculating    —    ex- 

plained 

See  Decree. 

Mortgage. 

Where  a  —  is  a  charge  on  the  whole 
of  an  estate,  before  the  —  can  be  re« 
moved  from  any  pact  of  tha  estate, 
the  «4iole  — *  debt  must  be  paid  off  . . . 


Sec  Execution  of  Decree  (i) 

N. 

Nazir.     See  Evidence. 

Notice  of  Appeal.     See  Evidence. 

O. 
Objectors.     See  Appeal  (2) 
OsvR  PROBANDI.     See  Mesne  Profits  (i) 

P. 
Pauper. 

No]  necessity;  for  enquiry  whether  th« 
representative  of  a  —  is  a  —  also    . . . 


26 


21 


27 


25 


30 

1^. 
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INDEX    (MISCELLANSOUS    APPEALS). 


XXVll 


Plaiztt.  , 

Date  of  presentation  of  -« to  be  noted...    29 
Pleadings.     See  Remand, 
Possession. 


S. 


A  person  who  has  obtained  symbolical 

—  under  Section  324,  Act  VIII.  of 
1859,  may  subsequently  ask  for  actual 

—  under  Section  223,  if  the  terms  of 
his  decree  warrant  such  possession 
being  given 

See  Sale  (3) 

PiivY  Council.    See  Security, 

R. 

Rkmand. 

A  respondent  must  be  held  to  the 
grounds  on  which  he  rested  his  case 
when  the  appeal  was  before  the 
Court  prior  to  the  case  being  remanded 
to  enable  him  to  prove  a  particular 
allegation 

RspKESBNTATiVE.     See  Pauper. 
Reviiw. 

Second  applications  for  —  of  judgment 
or  order 

Rt^'iVAL.    See  Appeal  (i  i) 

See  yurisdictum  (i) 

Right  of  Action*.    See  AUachmeni  (2) 

Right  of  Appeal.    See  Appeal  (8) 

See  Attachment  (i) 


2 


Sale. 

(i)  A  benamee  or  collusive  —  of  property  in 
execution  of  a  decree  will  not  save 
it  from  re-sale  in  satisfaction  of  the 
decree 

(2)  Fresh  proclamation  necessary  in  case 
of  indefinite  postponement  of  —  in 
execution  of  decree 

V  (3)  Of  ancestral  property  in  execution  of 
decree  for  ancestral  debt  not  affect- 
ed by  change  of  possession 

(4)  In  execution  of  decree  illegal,  if  made 
on  a  holiday  not  a  fixed  holiday 

Security. 

Decree-holder  entitled  to  execute  de- 
cree without  —  notwithstanding  that 
his  debtor  has  a  suit  which  has  been 
dismissed,  but  which  he  has  appeal- 
ed to  the  Privy  Council 


II 


21 


24 


20 


See  Government. 


T. 


Tu  LLUBAN A.    See  Appeal  (11) 

W. 

Widow.    See  Adoption  (2) 

See  Certificate  (i)  (2) 
See  Endowment, 
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Denobandhoo    Chuttung     vs.     Beharee     Lol 
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der Ghose                                                    ...  25 
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H. 
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Mohesh  Chunder  Bose  vs.  Bhugobun  Chun- 
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Sing  vs.  Kalee  Churn  ...  21 
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waree  ..•  29 
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Wooma     Pershad    Shome    vs.    Collector    of 
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(CRIMINAL    RULINGS). 


A. 

Abduction. 
(i)  Of  a  minor  girl   under  i6  years  of  age 
out    of  the    custody   of    her    lawful 
guardian  ...       9 

(2)  Of  ditto   ditto    with   intent   to    marry, 

&c.  ...     15 

Abetment 

Of    issue    of   false   certificate  of   sum- 
mons ...     37 

Absconding  Parties. 
(i)  Proclamation    and   attachment  of  pro- 
perty    not    authorized    for    offences 
punishable  with  6  months'  imprison- 
ment ...     34 

(2)  Forfeiture  of  property    of    absconding 

offender  ...     63 

Accused. 

Right  of —  to  cross-examine  witnesses       12 

See  High  Court  {i) 

See  Judge  {i) 

See  Murder  (3) 

See  Re- trial. 
See  Right  of  Reference  to  Sudder  Court. 
See  Witnesses  (2) 

AoxissiONs.     See  Evidence  (5) 

Appeal. 

Although  a  Sessions  Judge  cannot 
release  a  prisoner  on  bail  pending 
an  — ,  he  may  suspend  the  sentence 
pending  the —  ...     57 

Appkovbk.     See  Evidence  (2) 

i  Assessors. 

(i)  The  grounds  of  each  —  opinion  should 

be  distinctly  recorded  by  the  Judge...       6 

(a)  Ought  to  give  the  grounds  of  their 
opinion,  particularly  when  they  differ 
from  the  Judge  ...     21 

[Attachment.     See  Absconding  Parties  (i) 

See  Forfeiture  (i) 

Attehpt. 

(i)  Prisoner  acquitted  of  —  to  murder,  but 
security  directed  to  be  taken  from 
him  for  his  future  peaceable  be- 
haviour ...     23 

(a)  Illegality  of    sentence  in  case   of  —  to 

bribe  public  servant  ...     69 

B. 

[IjkiU    See  Appeal. 
Bkibery.     See  Illegal  Gratification. 

C. 

[Capital  Punishment.    See  Murder  (6) 

5"^^  Women. 

Vol.  in. 


Charge.     See  Prisoner  (i) 

Cheating 

By  Chowkeedar 

Confession. 

Deputy  Magistrate  not  to  act  as  Ma- 
gistrate and  Prosecutor,  and  take  — 
of  prisoner 
See  Evidence  (5) 
See  Murder  (3) 

Confinement.    See  Wrongful^ 

Contempt 

Of  lawful  authority  of  public  servant 
by  mock  bidding  for  lease  of  a 
ferry  sold  by  the  Magistrate 

Convictions. 

Records  of  previous  —  to  be  put  in  at 
close  of  trial 

•  ■  • 

See  Prisoner  (i) 

See  Unlanful  Assembly. 

Criminal  Breach  of  Trust. 

A  constable,  who  dishonestly  mis- 
appropriates  to  his  own  use  the  pay 
of  his  Thanna  Police  entrusted  to 
him,  is  guilty  of  — 

Criminal    Trespass.    See    Insulting    lan- 
guage. 

Culpable    Homicide    not    amounting    to 
Murder.    See  Murder  (4)  (7)  (8) 

D. 
Dacoity. 

(1)  Presumption  of  participation  in  — 

(2)  The  definition  of  —  in  the  Penal  Code 

is  so  wide  as  to  extend  to  what 
would  have  been  treated  as  cases 
of  plunder  under^the  old  law 

See  False  Charge  (i) 

Death.     See  Capital  Punishment. 

Defamation. 

A  person  using  defamatorv  expres- 
sions for  the  protection  of  his  son's 
interests  is  not  privileged  unless 
the  imputation  is  made  in  good 
faith,  i,  e.j  with  due  care  and  atten- 
tion 

Default. 

Dismissal  of  case  for  — 

Destruction  of  Valuable  Security. 

Tearing  a  pottah  is  —  within  the  mean- 
ing  of  Section  477,  Penal  Code 

D  I  s  M I  ss A  L.     See  Default. 

Distress.    See  Fine  (3) 
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INDEX    (criminal   RULINGS). 


E. 

European     British     Subjects.    See    High 
Court  (2) 

Evidence. 

(i)  Discussion  as  to  the  propriety  of  a 
conviction  on  a  charge  of  false  — , 
one  of  the  statements  charged 
having  been  made  to  the  Police 
under  compulsion  ...       6 

(2)  An  approver's  uncorroborated  —  is  not 

sufficient  as  proof  against  other 
persons  ...       8 

(3)  What  was   held  to  be  a  sufficient  pun- 

ishment in  a  case  of  false  —  in  which 
the  prisoners  pleaded  guilty  before 
the  Sessions  Court  ...     15 

(4)  Using    in    Court    false    documents    as 

true,  besides  swearing  to  their  authen- 
ticity ...     17 

(5)  Admissions  by  prisoners  to   the   Police 

not  admissible  in  —  ...     21 

See  False  — 

See  Illegal  Gratification  (2) 
See  Jury  (3) 
See  Murder  (i) 

Extortion 

By  Chowkeedar  ...     32 

See  Jurisdiction  (1) 

F. 
False  Charge. 

(i)  Punishment  sufficient  for  woman  charged 

with  bringing  a  —  of  dacoity  ...     12 

(2)  Of  trespass  ...     32 

See  Fine  (4) 

False  Evidence. 

Punishment  for  attempt  to  fabricate    ...     59 
Fine. 
(i)  Cannot    be    awarded    as    compensation 
in  a  case  falling  under  Chapter  XIV., 
Code  of  Criminal  Procedure  ...     60 

(2)  Imprisonment    in    default    of    payment 

of —  ...     61 

(3)  Distress    and    sale    of     moveable    pro- 

perty, whether  ordered  or  not  by 
the  officer  inflicting  the  —  ...     ib. 

(4)  Not  awardable  as  compensation  for  false 

charge  of  theft  ...     70 

Foreigners.    See  Jury  {\) 

Forfeiture. 

(1)  Procedure  before  declaring  —  of  attach- 

ed property  ...     34 

(2)  Of  property  of  absconding  offender      ...     63 

Forgery. 

(i)  The  charge  of  uttering  forged  docu- 
ments- requires  to  be  punished  se- 
verely ...     13 

(2)  Jurisdiction  in  a  case  of  —  ...     29 

G. 

Grievous  Hurt. 

A  person  who,  by  a  single  blow  with 
a  deadly  weapon,  kills  another  en- 
tering at  dead  of  night  into  a  dark 
room,  where  he  and  his  wife  were 
sleeping  separately,  for  the  purpose 
of  having  criminal  intercourse  with 
her,  was  held  guilty  of  causing  —  on 
a  grave  and  sudden  provocation       ...     55 


H. 

High  Court. 

(1)  Power    of  —  to    order    re-apprehension 

of  an  accused  ...      4 

(2)  Jurisdiction   of  —  as    a   Court   of    Re- 

vision over  European  British  sub- 
jects ...    64 

House  Trespass.     See  Unlawful  Assembly, 

I. 

Illeg.\l  Gr.\tification. 
(i)  The   taking    of  an  —  to   influence    the 
doing  of  an  official  act  is  sufficient 
to  a   legal   conviction,    whether   the 
influence  was  exercised  or  not  ...     10 

(2)  The  evidence  of  a  briber  is  admissible 

against  the  person  bribed  ...     19 

(3)  A   person   who  accepts,   for  himself  or 

for  some  other  person,  an  —  for  in- 
ducing a  public  servant  to  forbear 
to  do  a  certain  official  act,  is 
punishable  under  Section  162,  Penal 
Code  ...     ib. 

See  Attempt  (2) 

Imprisonment. 

See  Fine  (2) 

See  Transportation. 

Ins.anity. 

(i)  A  prisoner  who  is  insane  and  unac- 
countable for  his  actions,  and  there- 
fore incapable  of  making  his  de- 
fence, instead  of  being  tried,  should 
be  dealt  with  according  to  Sections 
389  and  390,  Code  of  Criminal  Pro- 
cedure ...     57 

(2)  Procedure    in    the    case    of  an    insane 

prisoner  ...     70 

See  Murder  (2) 

Insulting  Language. 

The  mere  absence  of  any  formal 
charge  of  using  —  in  addition  to  a 
charge  of  criminal  trespass,  does 
not  warrant  annulment  of  proceed- 
ings ...     28 

J- 

Judge. 

(i)  Duty  of  Sessions  —  to  obey  order  of 
High  Court  for  re-apprehension  of 
an  accused  ...      4 

(2)  Duty  of    Sessions  —  to  explain   con- 
struction of  document  to  Jury  ...     69 
See    Right     of     Reference     to     Sudder 
Court. 

Jurisdiction. 

(i)  A  Deputy  Magistrate  cannot  try  a 
case  of  wrongful  confinement  and 
extortion  ...    28 

(2)  In  a  case  of  forgery  ...    29 

(3)  In  a  case  of  land  dispute  ...     53 

(4)  Of  Magistrate  over  offence  of  obstruct- 

ing public  servant  in  discharge  of 
public  functions  ...     6S 

Jury. 

(i)  Requirements  of  the  law  with  regard  to 
the  trial  by  —  of  a  stranger  and  a 
foreigner  ...     14 
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]cn.—fContintt£dJ, 

(2)  Sentence  when  Judge  differs  from —    ... 

(3)  It  is  in  the  province  of  a  —  to  weigh 

the    evidence    as    to    the    truth    or 

falsity  of  the  evidence,  and  to  judge 

of  the  intention 
Ste  Judge  (2) 
See    Right    of    Reference     to     Sudder 

Court. 

L. 
Laxd  Disputes. 

(1)  Procedure  in  cases  of  — 
(2}  A  Magistrate  is  quite  justified  in  pre- 
venting a  person  from  entering  upon 
land  in  the  possession  of  another 
See  jurisdiction  (3) 
See  Right  of  Private  Defence  (2) 

UxGUAGE.     See  Insulting  — 

LcuciKG  House  Trespass. 

Whether  cumulative  punishment  for  — 
and  theft  is  legal 

M. 
KAGifTRATE.     See  Jurisdiction  (2) 
Mischief.    See  Unlawful  Assembly. 
Moveable  Property.    See  Fine  {3) 
Municipal  Act  (IV.  op  1864,  B.  C). 

(1)  Le^    of    fines    by  Joint    Magistrate- 

Record      of      proceedings — Obstruc- 
r  1  1  •  **5;?5"~Not  keeping  ground  clean     . . . 

(2)  Ltabihty  to  punishment  for  nuisances   ... 

MCKDBR. 

(I)  Discussion  as  to.  the  sufficiency  of  the 
evidence  in  a  case  of  — ,  and  the  ne- 
cessity of  applying  to  Government 
for  a  pardon  on  behalf  of  the  pri- 
soner 
J2)  Discussion  as  to  insanity  in  a  case  of  — 
(3>  Case  of  conviction  of  —  on  the  confes- 
sion of  the  accused,  together  with 
evidence  as  to  his  conduct  both  be- 
fore and  after  the — 

(4)  What    is    necessary    to    change  — •  into 

culpable    homicide    not    amounting 

(5)  ^   is  guilty  of  —  if    he   several    times 

kicks  B  who,  after  having  been  se- 
verely beaten,  has  fallen  down  sense- 
less 

W  Sentence  of  transportation  for  life,   iiil 
MA  "^^  *^^  ^^^^'i  in  a  case  of  — 
<7)  A  person  found  guilty  of  striking  the 
deceased   with   the   knowledge    that 
the  act  was  likely  to  cause  death  is 
gnihy  of  — ,  and  not  culpable  homi- 
^      cide  not  amounting  to  — 
P)  The  absence  of  premeditation  will  not 
reduce  the  crime  from  —  to  culpable 
homicide  not  amountincr  to  — 
See  Attempt  (i) 

N. 

MnsAKCES.    See  Municipal  Act  {2) 

O. 
'^^moCTiOfts.    See  Municipal  Act  (1) 


29 


58 


«9 


»9 


33 
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II 


18 


22 

27 


38 


40 


41 
68 


17 


P. 
Plunder.  See  Dacoity  (2) 
Police. 

(1)  Compulsory  statement  to  —                  ...  6 

(2)  Admissions  by  prisoners  to  —              ...  21 

(3)  Cheating  or  extortion  by  chowkeedar  ...  32 

(4)  Criminal  breach  of  trust  by  constable  ...  44 

Possession  of  Land.    See  Land  Disputes. 

Prisoners. 

(i)  Charged  with  graver  offence,  but  con- 
victed of  lesser  offence 
(2)  Pursuit  of  escaped  — 
See  Confession. 
See  Evidence  (5) 
See  Right  of  Reference  to  Sudder  Court. 

Process.     See  Abetment. 

Proclamation.     See  Absconding  Parties  (i) 

Punishment. 

Enhancement  of  —  under   Section    75, 

Penal  Code 
See  Lurking  House  Trespass. 

R. 
Recognizances. 

No  —  from  persons  acquitted  ...     33 

See  Attempt  (i) 

Record 

Of  proceedings  in  cases  under  Chapter 
XV.,  Code  of  Criminal  Procedure  ...     60 
Re-trial 

In  the  absence  of  the  accused,  a  mere 
nullity  ...       4 

Right  of  Private  Defence. 

(1)  Case    of    exercise    of   —   of    property 

against  a  thief  resulting  in  his  death. 

(2)  In  a  case  of  land-dispute 

(3)  In  a  case  resulting  in  harm  other  than 

death 

Right  of  Reference  to  Sudder  Court. 

A   prisoner,  by  claiming  — ,  does  not 
lose  all  right  to  the  opinion  of  the 
Judge,   and  to  appeal   on   the  facts 
upon  a  trial  by  Jury 
Riot. 

Zemindars  not  liable  for  sudden  —     ... 
Robbery. 

What  constitutes  -^ 

S. 
Sale.    See  Fine  (3) 

Security.    See  Attempt  (1) 

Sentences. 

(1)  Contemporaneous  —  not  justified  by  the 

Penal  Code 

(2)  Suspension  of  —  pending  appeal 

See  Jury  (2) 

See  Unlawful  Assembly. 

T. 

Theft. 

(i)  What  constitutes —  ...       2 

(2)  In  dwelling-house  by  constables  ...     29 
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THEFT.-^fConHnuedJ. 

(3)  Whipping  may  be  substituted  for  any 
other  punishment  for  the  offence 
of  —  in  dwelling-house  ...     36 

« 

See  Fine  (4) 

See  Lurking  House  Trespass. 

See  Right  of  Private  Defence  (1) 

Transportation. 

Substitution  of  —  for  imprisonment    ...    44 

Trespass.    See  Criminal  — 

See  False  Charge  (2) 

See  House  — 

See  Lurking  House  — 

Trial.     See  Jury  {\) 
See  Re-trial, 

u. 

Unlawful  Assembly. 

No  separate  convictions  and  sentences 
necessaiT  for  house  trespass  and 
mischief  committed  by  members  of 
an  —  armed  with  deadly  weapons    ...     54 

Uttering.    See  Forgery  (i) 


V. 

Valuable  Security.    See  Destruction  of — 

W. 
War. 

Punishment  for  the  oifence  of  wagifi|r 
—  with  an  Asiatic  Power  in  alliance 
with  the  Queen  ...     16 

Whipping.    See  Theft  (3) 

Witnesses. 

(i)  Summoning  of  ^-  not  named  by   pri- 
soner before  Mas^strate  ...     29 

(2)  Examination  of  —  for  the  defence 

(3)  Attendance  of  Hindoo  ladies  as  — 

(4)  Officers    arresting   under   civil    process 

judgment-debtors  cited  as  —  are  not 
protected  ...     53 

See  Accused. 

Women. 

Pregnant  —  exempt  from  capital  pun- 
ishment ...     15 

See  False  Charge  (i) 

Wrongful  Confinement.    See  Jurisdiction  (i) 
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CRIMINA.L  LETTERS. 


No.  3(S8. — Procedure  in  cases  of  giving  false 
evidence  and  forgery 

Na  378. — Lurking  house  trespass  and 
theft — Punishment  for  two  simultane- 
ous offences  covered  by  two  different 
sets  of  facts 

No.  379. — Process-  of  attachment  of  property 
cannot  issue  in  cases  triable  under 
Chapter  XV.  of  the  Code  of  Criminal 
Procedure 

No.  42S. — Recovery  by  a  Judge  of  a  6ne 
imposed  by  his  predecessor 

No.  450. — Breach  of  contract  of  service — 
Enforcement  of  performance  of  an  order 
passed  by  a  Magistrate  under^A6t  XIII. 
of  1859 

No.  452. — Form  of  charge  in  a  case  of  cul- 
pable homicide  not  amounting  to 
murder 

Na  454.*-Dying declarations— Belief  of  danger 
of  approaching  death 

No.  457. — Appeal  from  order  of  a  Subordi- 
nate Magistrate  of  the  first  class  lies 
to  the  Magistrate  of  the  district,  and 
not  to  the  Judge 

No,  458. — Giving  (not  fabricating)  false 
evidence  in  making  false  veriScation-i- 
Commitment — Hard  labor  how  defined 
noder  the  old  Regulation — Framing  of 
charge 

Na  459. — ^Jury  (charges  to) — Abettors  when 
present — Previous  conviction 

No.  460. — Framing  of  charge — Grievous  hurt 

No.  476. — Charges  against  insane  persons     ... 

No.  477.-^Franiing  of  charge — Attempt  to 
commit  murder 

Noi  478. — Framing  of  charge  (abetment  in 
causing  m  iscarriage) 

No.  480.— Section  415  of  the  Code  of  Cri- 
nioal  Procedure  (period  of  appeals) 
not  applicable  to  cases  referred  under 
Section  434 

No.  485. — Procedure  in  cases  of  contempt 
of  Court 

No.  489. — Fine  is  an  additional,  not  an  al- 
ternative, punishment  for  giving  false 
evidence  —  Form  of  sentence  of  7  years' 
transportation  on  a  prisoner  convicted 
under  Section  376,  Penal  Code — At- 
tendance of  witnesses  before  the  Ses- 
sions Court 

No.  495. — Dishonestly  using,  as  genuine,  a 
forged  document  before  the  Penal  Code 
became  Law — Framing  of  charge 

«^o.5o6. — Form  of  charge  in  cases  of  mur- 
der 


ib. 


ib. 
ib. 


ib. 


ib. 
ib. 

S 
ib. 

ib. 


ib. 
6 


ib. 
ib. 


No.  512. — Framing  of  charge  in  the  case  of 
offences  punishable  in  the  same  manner 
as  giving  or  fabricating  false  evidence,  or 
as  forgery 

No.  513. — Belief  of  a  prisoner's  unsupported 
statement  against  evidence 

No.  516. — Framing  of  charge  under  Section 
149,  Penal  Code,  relating  to  the  commis- 
sion of  an  offence  while  being  a  member 
of  an  unlawful  assembly 

No.  518. — Framing  of  charge  of  abduction  of 
a  woman  to  compel  her  marriage 

No.  519. — Former  conviction  or  acquittal  bars 
prosecution  for  same  a6t  charged  on  a  less 
offence 

No.  540. — Realization  of  fines — Section  70, 
Penal  Code 

No.  550. — Relative  to  the  system  of  preparing 
returns  of  average  duration  of  cases,  ana 
the  object  of  the  separation  between  cases, 
in  which  Police  Agency  is  and  is  not  em- 
ployed— Anxiety  of  Magistrate  or  any 
Judicial  Officer  to  obtain  a  conviction 
reprobated 

No.  592. — Commitment  to  the  Sessions  on  a 
charge  of  hurt 

No.  605. — Revival  of  stale  charge  of  contempt 
by  Court  other  than  that  in  which  it  oc- 
curred 

No.  609.— Addition  of  charge  of  hurt 

No.  613. — Receiving  property  stolen  in  ttie 
commission  of  dacoity 

No.  622. — Irrelevant  or  hearsay  evidence  need 
not  be  recorded — Reasons  for  refusing  to 
examine  a  witness  for  the  defence,  to  be 
clearly  stated 

No.  627. — Criminal  breach  of  trust  in  respect 
of  property  entrusted  to  accused  as  a  ser- 
vant— Framing  of  charge 

No.  632. — ^Abettors  present  are  principals  of 
the  second  decree — Abetment — Sentence 
of  transportation  otherwise  than  for  life 
under  Section  412,  Penal  Code 

No.  633. — Using  as  genuine  a  forged  deed 
of  sale 

No.  643. — Conversion  of  imprisonment  into 
transportation — The  term  "  plaintiff  " 
inapplicable  to  criminal  appeals — 
Charge  of  taking  away  a  married  woman 
with  a  criminal  intent  by  whom  to  be 
made  —  Wrongful  confinement  utlder  Sec- 
tion 346,  Penal  Code,  how  to  be  described 

No.  648. — Legal  majority  of  Jurors — Coun- 
terfeit coin  (framing  of  charge)— > 
Judgment  of  Court — Absence  of  wit- 
nesses for  prosecution  not  to  be  com* 
mented  00  in  charge  to  Jury 

No.  651. — Examination  of  accused  to  be 
taken  down  in  his  own  vernacular,  as 
well  as  in  that  of  the  Magistrate 
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ib. 
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No.  653. — To  constitute  a  sufficient  cause  for 
the  non-attendance  of  a  witness,  there 
must  be  some  impossibility,  moral  or  phy- 
sical, to  his  production — A  charge  of 
murder  should  not  omit  the  fact  of  death 
or  the  name  of  the  deceased  ...     14 

No.  654. — Finding  to  describe  accurately  the 
description  of  culpable  homicide  not 
amounting  to  murder  of  which  a  prisoner 
is  "conyicted — Abettor  present  when 
offence  committed — ^Judge  is  bound,  after 
conviction,  to  pass  some  sentence  ...     15 

No.  667. — Charge  to  state  that  a  dao  is  an 
instrument  for  cutting — Substitution  of 
transportation  for  imprisonment  ...     ib. 

No.  675. — Culpable  homicide  and  grievous 
hurt  to  be  separately  charged — Same 
offences  when  committed  by  members  of 
an  unlawful  assembly  ...     ib. 

No.  677. — Judge  not  justified  in  passing  light 
sentences  because  he  thinks  the  evidence 
insufficient — Duty  of  Judge  defined  with 
reference  to  the  Jury  ...     16 

No.  679. — Amendment   of  warrant  as  to  the 

time  of  commencement  of  sentence        ...     ib. 

No.  684. — Sentence  of  transportation  for  10 
years  for  dacoity  not  regular — Proper 
course  in  such  a  case — Power  of  Magis- 
trate to  refuse  to  summon  witnesses  cited 
for  the  defence  ...     ib. 

No.  678. — ^Theft  and  criminal  misappropri- 
ation to  be  separately  charged  —  Judge  to 
express  opinion  on  verdict  of  Jury  ...     17 

No.  686. — Framing  of  charge  —  False  person- 
ation—  Abetment — Taking  illegal  gratifi- 
cation for  the  exercise  of  personal  in- 
fluence with  a  public  servant — Witness 
bound  to  answer  all  questions  whether 
tending  to  criminate  himself  or  not         ...     ib. 

No.  687. — False  declaration — Framing  of 
charge — ^Tender  of  conditional  pardon    ...     ib- 

No.  688.— Committing  mischief  by  fire,  with 
the  intention  of  causing  the  destruction 
of  a  building,  &c. — Complainants  are 
witnesses — Procedure  when  complain- 
ants are  absent,  and  their  evidence  is 
necessary 

No.  689. — Charge  of  making  a  false  docu- 
ment— Judge  bound  to  direct  the  Jury 
on  points  of  law,  and  to  a6t  on  his  view 
of  the  law  ...     ib. 

No.  691. — Bodily  suffering  no  ground  for 
compensation  under  Section  44,  Code  of 
Criminal  Procedure  ...     ib. 

No.  725. — An  Assistant  Magistrate  a^s 
without  jurisdiction  in  allowing  with- 
drawal of  charge  of  adultery  with  a 
view  to  a  compromise  ...     19 


18 


No.  726. — Imprisonment  in  default  of  pay- 
ment of  fine  is  a  punishment  for  the  de- 
fault, and  not  a  substitute  for  the  fine     ...     19 

No.  733.^-Witnesses  not  cited  for  the  pro- 
secution, but  considered  material  by  the 
Court,  should  be  summoned  to  appear  ...     ib. 

No.  750. — Limit  of  imprisonment  for  the 
offence  of  attempting  to  fabricate  false 
evidence — Framing  of  charge  in  a  case 
of  theft   and   receiving  stolen     property    ib. 

No.  776. — Framing  of  charge  of  abetment     ...     20 

No.  777. — No  one  bound  to  give  information 
of  a  murder — Compensation  to  each  of 
several  individuals  to  be  specified  ...     ib. 

No.  779. — No  one  bound  to  give  informa- 
tion regarding  an  ordinary  theft  ...     ib» 

No.  783. — No  legal  provision  for  realization 

of  fines  imposed  for  breach  of  Salt  Laws  ...     1^, 

No.  789. — Imprisonment  in  default  of  pay- 
ment of  fine  does  not  absolve  from  lia- 
bility to  the  levy  of  the  fine  by  dis- 
tress and  sale  of  moveable  property        ...     21 

No.  795. — Trial  of  subordinate  prisoners  not 
to  be  deferred,  because  the  principal 
offenders  have  not  been  apprehended      ...     ii. 

No.  2728. — Diet-money  of  persons  directed 
to  be  confined  in  the  Civil  Jail,  under 
Section  21,  A61  XXIII.  of  x86i,  for  con- 
tempt  of  Court  ...     s^. 

No.  802. — Jurisdiction  of  Judge  under  Sec- 
tion 435,  Criminal  Procedure  Code  —  No 
acquittal  without  trial  —  Power  of  Ma- 
gistrate to  allow  a  fresh  prosecution       ...     ib. 

No.  804. — Magistrate  not  precluded  from 
ordering  the  trial  of  a  person  who  had 
been  before  a  Subordinate  Magistrate 
under  Chapter  XIV.,  Criminal  Procedure 
Code,  but  discharged  without  the  evi- 
dence of  the  witnesses  for  the  prosecu- 
tion being  heard  ...     22 

No.  810. — A  case  of  murder  should  not  be 
struck  off,  because  the  accused  is  under 
treatment  in  a  Lunatic  Asylum  and  in- 
capable of  making  his  defence  ...     23 

No.  814. — Trial  by  Magistrate  of  parties 
charged  with  drugc^ing  or  poisoning  not 
committed  within  his  district — Transfer 
of  cases  or  appeals  from  one  jurisdic- 
tion to  another — Concurrent  jurisdic- 
tion in  neighbouring  districts  to  hold 
preliminary  enquiries  into  cases  of 
thuggee  •••    «*• 

No.  816. — Notes  of  evidence  by  Police 
Officers  to  be  verified — Grounds  of  re- 
mission of  capital  punishment  to  be 
stated — Adjournment  of  case  with  a  view 
to  the  Court  summoning  a  material 
witness.  -..    24 

No.  821. — Abetment  of  breach  of  contract     ...    I'd. 


CIVIL  CIRCULAR  ORDERS. 


No.  7. — Returns  called  for  from  Small  Cause 
Courts  ...       I 

Ko. 8.— Contingent  Bills  ...     ib. 

No.  9.— Admission  of  copies  of  judgments 
as  exhibits  .-•     ib. 

Vo,  la — Early  registration  of  plaints  en- 
joined ...       2 

No.  II.— Uncovenanted  Civil  Judges  not  to 
liold  appointments  in  districts  in  which 
they  are  interested  in  land — Form  of 
annual  certificate  prescribed  ...     ib. 

Ka  IX — Returns  by  Small  Cause  Court 
Judge  presiding  over  more  than  one 
Court  ...      3 


No.  13. — Memoranda  sent  to  the  Office  of 
Registration  of  Judgments  recorded  in 
English  to  be  in  English  also 

No.  14. — Judgments  of  Judges  sitting  in 
appeal  under  Act  X.  of  1859  ^^  ^  com- 
municated to  the  Court  of  first  instance 
through  the  Collector  of  the  District 

No.  15.-— The  salary  of  an  appointment  not 
to  be  drawn  by  a  person  not  holding  or 
conducting  the  duties  thereof 

No.  16. — Closing  of  the  Civil  Courts  for  the 
Dusserah  Vacation 

No.  17. — Rules  for  examination  of  candi* 
dates  for  employment  as  Mofussil  Minb- 
terial  Officers 


ib. 


ib. 


CRIMINAL  CIRCULAR  ORDERS. 


>— Calling    attention   to    Act   XIII.   of 
18^ 

4.— Procedure  regarding  the  record  by 
Senions  Judge  of  the  opinions  of  As- 
sessors and  verdicts  of  Juries 

.  5.— Registers  of  Convictions  to  be  kept 
accordmg  to  a  form  prescribed 

'  6.— Arrangement  of  records  by  Sessions 
Jirfges  and  Magistrates 


ib. 


ib. 


No.  7. — ^The  salary  of  an  appointment  not 
to  be  drawn  by  a  person  not  holding  or 
conducting  the  duties  thereof 

No.  8. — Trial  of  murder  cases  —  Dusserah 
Vacation 

No.  9. — Use  of  English  as  the  language  for 
the  record  of  evidence  in  cases  tried  in 
Courts  of  Session 


ib. 


Vol  hi. 


SMALL  CAUSE  COURT  REFERENCES. 


Mr.  John  J.  Doyle  vs.  Khooseeal  Khan. 

Limitation — Suit  for  balance  of  accoant  and 
fresh  advance  for  cultivation  of  indigo   ...       i 

Jodoooath  Bhuttacharjee  vs.  Nobokisto  Mookerjee. 

Limitation — Snit  to  recover  consideration- 
money  of  dnr-putnee  cancelled  by  sale  of 
pittnee  for  arrears  of  rent  ...      2 

Alamja  Beebee  vs.  Gooroo  Chum  Roy. 

Jvisdictioo — No  suit  for  money  paid  out  of 
Court  in  execution  of  decree  ...      3 

Rajkisto  Roy  vs.  Denobundhoo  Surmah. 

Limitation— (Penod  of— ^not  afiFected  by  holi- 
days) ...      5 

HuiD  Chunder  Roy  vs.  Monee  Mohinee  Dosseei 
widow  of  Doorga  Chum  Singh. 

Limitation — ^Admission  by  debtor  in  a  writing 
addressed  to  a  third  party  ...      6 

Noi  2a5a — Clerk  of  Small  Cause  Court 
(Powers  of) — Execution  of  decree — 
Moveable  property  beyond  jurisdiction  of 
Small  Cause  Court  ...      7 

Na    2494. — Limitation — Execution     of     de- 
crees ...       o 
Mr.  J.  J.  Doyle  vs.  Khosal  Mundle. 

Review  of  judgment  (on  reference  from 
Small  Cause  Court)  ...    ib. 

Rajah  Indoobhoosun  Deb  Roy  vs.  Mr.  Thomas 

].  Kenny. 

Catting  trees — ^Damages — Lease — Laches  of 
letter — Limitation  ...      g 

Hureenarain  Chatterjee  vs.  J.  W.  Smith. 

'  Transfer  of  decree  by  sale  after  attachment 
—Payment  or  adjustment  by  judgment- 
debtor  to  original  decree-holder  in  fraud 
of  ^purchaser 


••• 


ib. 


14 


Mr.  John  Doyle  vs.  Edoo  Gazee. 

Limitation — Verbal  admission  of  balance  on 
hearing  account  read,  unavailing — Sub- 
sequent advance — Suit  for  balance  of 
accounts  between  ryots  and  an  indigo 
factory  (Section  8,  Act  XIV.  of  1859, 
not  applicable)  ...     13 

J.  W.  Smith  vs.  Gopal  Sheikh. 

Jurisdiction  (of  Small  Cause  Court) — Suit 
for  damages  not  exceeding  500  rupees 
under  a  kubooleut  under  which  higher 
damages  may  be  payable — Cause  of  ac- 
tion (Refusal  to  perform  contract)^ 
Onus  Probandi  ..« 

Saroda  Soondery  Debea  vs.  Wooma  Chum  Sircar. 

Saroda  Soondery  Debea  vs.  Tarinee  Chum  Shah. 

Contracts  between  zemindars  and  putnee- 
dars  under  Section  10,  Regulation  XX., 
1817  (not  affected  by  Act  VIII.  of  1862, 
B.  C.)-*  Maintenance  of  zemindary 
d^s 

Dheermoney  Dossee  vs,  J.  C.  Croft. 

Suit  for  damages  (by  lessor  against  third 
party) 

Mothoora  Lall  Paul  vs.  Chrinebash  Dutt  and 
Chunder  Mohun  Dutt. 

Limitation — Goods  supplied  to  dealer  for 
retail  sale  ...     24 

No.  29x2.— Section  4,  Act  XXIII.  of  1861, 
applicable  to  Small  Cause  Courts — 
Breach  of  contract  (joint  or  several 
liability) — Use  of  Latin  expressions 
prohibited  .,.    25 


17 


20 


REFERENCES  FROM  THE  RECORDER  OF  MOULMEIN,  &C 


Grasemann  and  Co.  vs.  J.  Littlepage. 

ROs  of  Lading  (refusal    of  Master  of  Ship 
to  »gn,  in  particular  form)—Damages    . . . 


Grasemann  and  Co.  vs.  Gardner,  Brooke,  and  Co. 

Damages — Non-delivery  of  goods — Lord's - 
daj  Act  (39  Charles  II..  c.  7)  not  appli- 
cable to  Moulmein  ...      2 


REFERENCE  FROM  THE  RECORDER  OF  RANGOON. 


In  re  W.  H.  Hutton  and  his  wife, 
(lawful  children  of  European  British 


subjects)— Custody  of^urisdiction  (of 
Recorder)— Act  fX.  of  1861  applicable 
to  Pegu  ••• 


V/ 


(PRIVY  COUNCIL). 


A. 


Adofhon. 
(i)  A  registered  deed  of  permission  to  adopt, 
iraich  contained  no  words  of  devise, 
was  held  not  to  be  of  a  testamentary 
character 

(2)  An  adopted  son  takes  by  inheritance,  and 
not  by  devise 

(3)  Of  a  son  to  the  great-grandfather  of  last 
taker 

(4)  New  heir  by  —  cannot  deprive  widow  of 
vested  interest  in  her  husband's  unli- 
mited estate 

(5)  Mere  gift  of  power  of  —  to  a  widow 
cannot  defeat  the  estate  of  the  heir 
of  a  deceased  son  vested  in  posses- 
sion •  •  • 

Agiebmbnt. 
(i)  For  lease  of  a  zemindary 

(2)  Recovery  of  debt  upon  alleged  — 

Appeal. 

(i)  Leave  to  —  to  Privy  Council  how  to  be 
regulated  with  regard  to  value  includ- 
ing interest 

(2)  Restoration  of  —  to  Privy  Council  dis- 
missed for  want  of  prosecution 

(3)  From  interlocutory  orders  not  compul- 
sory 

See  Costs. 

See  Limiiation  (2) 

B. 

BoTODARY  Dispute. 

Settlement  of  Pergunnah  Havelee 

Bi3KUR  Right 

C. 

COMPROMISB.    See  Partition. 

Costs. 

The  recovery  of — by  E.  I.  Co.  for  prose- 
cuting appeals  by  virtue  of  the  3  and 
4  Wm.  IV.,  c.  41,  does  not  constitute 
"  a  public  right"  within  the  meaning 
of  Regulation  II.,  1805,  enabling  the 
Government  to  sue  notwithstanding 
the  lapse  of  time  •.. 

Cbampbsxt 

D. 

Baogbtsrs.    See  Inheritance  (2) 

Dkbee. 

Recovery  of  money  paid  under  —  or 
judgment 

SivuE.    See  Adoption  {\)  {2) 


IS 

ib. 

ib. 
ib. 


ib. 

33 
SO 


14 
36 

4S 


19 
19 


Documents. 

Production  of  documents  (and  parti- 
cularly title  deeds  of  taJookdars) 
in  the  Courts  of  India  attended 
with  danger 

E. 

Enhancement. 

The  objection  that  the  documents 
relied  on  by  the  defendants  in  sup- 
port of  their  mokumiree  title  con- 
tain no  expressions  importing  the 
hereditary  character  of  the  alleged 
tenures  was  held  to  be  not  one 
open  to  the  plaintiff  in  a  suit  for 

Evidence 

Necessary  to  establish   the   existence 

of  an  old  shikmee  talook 
See  Documents, 
See  Partition. 


••• 


G. 


31 
33 


II 


Gift.    See  Adoption  (5) 

H. 

Havelee.    See  Boundary  Dispute. 
Hindoo  Law.   See  Adoption. 

See  Inheritance. 

See  Testamentary  Disposition, 

I. 

yiNHERITANCE. 

(i)  Succession  of  the  heir  of  the  last  full 
owner 

(2)  According  to  the  Hindoo  Law,  in  Bonil 
bay  at  least,  sisters  are  heirs  of  their 
brothers.  The  marriage  of  daugh- 
ters and  their  marriage  portions  do 
not  exclude  them  from  participa- 
tion '^ 

See  Adoption  (2)  (4)  (5) 
Interest.    See  Appeal  (\) 
Interlocutory  Orders.    See  Appeal  (2) 
Intervention.    See  Resumption  (i) 

J- 

Judgment.    See  Decree. 
URISDICTION 

Of  Fouzdary  Court 

L, 

Lakheraj.    See  Resumption. 
Lease.    See  Agreement  (i) 
Legitimacy.    See  Mahomedan  Law. 
Limitation. 

(I)  Of  suit  by  purchaser  at  sale  for  arrears 
of  revenue 


IS 


41 


45 


fir 


xlvi 


INDEX   (privy   council). 


Li  m  itation. — (Continued), 

(2)  Recovery  of  costs  by  E.  I.  Co.  909 
prosecuting  appeals  by  virtue  oi  thi* 
3  and  4  Wm.  IV.,  c.  41. 

M, 
Mahowsdan  Law. 

.  According  to  the  — ,  the  leeitimaey  or 
Icgitioiation  ol  a  child  m  Mahome- 
dan  parents  maybe  presumed  or  in- 
terred from  ciroumstances  without 
proofi  or  at  least  without  any  direct 
proof,  either  of  ^  marriage  between 
the  parents,  or  of  any  formal  act  of 
legitimation 

Maintbnancb 

MARRIAGE'       See  Inheritance  (2) 

^  Mahtfrntdon  Lam, 
MoKURRUKEB.  See  Enhancement, 
Maintenance 


O. 

•  •  • 

Onus  Probandi. 

On  those  who  insist  on  the  separation 
of  lands  from  the  general  lands  of 
a  zemindary  and  on  their  settle- 
ment as  a  shikmee  talook 


P. 

V   Partition. 

A  deed  of  -^  between  two  brothers 
based  on  a  compromise  of  suit, 
ratified  by  a  de<;ree  of  the  Sudder 
Court,  and  putting  an  end  to  litiga- 
tion previously  entered  into  by 
their  lather,  cannot  he  set  asicfe 
without  strict  proof  of  haste  and 
precipitaikcy  of  the  settlement  in 
equality,  restraint,  or  coercion,  or 
fraud 

Phulkur  Right 

Presumption.    See  Mahomedan  Law. 


31 


37 
33 


33 


^ 


51 
19 


R. 

KEttlBTR^TION. 

(i)  Of  a  talook  or  of  the  sunnuds  creat- 
ing \t,  not  absolutely  necessary  to 
pnove  the  creation  of  the  ta« 
look    before    the    Decennial    Settle- 

■cteBc  « •  •       ^ 

<2)  Construction  of  A£t  XIX.  of  1843        ...     43 

Res  Judicata. 

Section  16,  Regulation  III.,  1793,  ap- 
plicable to  wm4  cases  ...     II 

Resumption  op  Invalid  Lakheraj. 
(i)  Intervention  by  zemindar  ...     45 

(2)  Finality  of  decree  of  Specis^l  Com- 
missioners ...     ib. 

Right 

Of  Bunkur  and  Phulkur  ...      19 

See  Costs. 

Review  of  Judgment. 

Grant  of  —  by  Special  Comqnissionfrs 
under  Regulation  III.,  1828  ...     45 

s. 

Sale  for  Arrears  of  Revenue.  See  fMmi- 

tation  (i) 
Shikmee  Taloqkdars.    See  Talookdars. 

Sisters.  See  Inheritance  (2) 

Special  Commissioners  under  Regulation 
III.,  1828.    See  SUsm^ti^  M 

Succession.  See  Inheritance. 

T. 

Taloqkdars. 

Relating  to  shikmee —  ...     5 

See  Documents. 
Testamentary  Disposition. 

Power  of  —  by  Hindoos  in  Bengal     ...      15 

See  Adoption  (i) 
Title-Deeds.     See  Documents. 

w. 

Widow.    See  Adoption  (4)  (5) 
Will.    See  Testamentary  Disposition. 


TA.BLE   OF   CASES 

(PRIVY  COUNCIL). 


B. 

Moyee     Debia    vs.  Ram     Kishore 

^charjee  ...     15 

Biffjobuttee  vs.  Pertaub  Sing  ...     36 


D. 


_        Purshad     Roy    Chowdry    vs.    Tara 
Purshad  Roy  Chowdry  ...     11 


F. 
Fischer  t»s,  Kamala  Naiker 


G. 


H. 


rBetnarain  Sing  vs.  Modnarain  Sing 


K. 


33 


Gopa.1  Loll  Tagore  vs.  Tilluk  Chunder  Rai  ...  I 
Gooroopersad  Khoond  vs.  Juggut  Chunder  ...  14 
Governinent  of  Bengal  vs.  Shurruffutoonissa  ...     31 


...     51 


^Katchj     KuUyana    Rungappa    Kalaka  Thola 

Oodiar  »s- Baloosamy  Chetty  ...     50 


L. 

Leelanund  Sing  W5.  Moheshur  Sing  ...     19 


M. 

Mahomed  Bauker    Hossein   Khan    Bahadoor 

r^.  Shurfoonnissa  Begum  ...     37 


Moheshur  Sing  vs.  Government 


s. 


45 


Shama    Purshad     Roy    Chowdry    vs.    Hurro 

Purshad  Roy  Chowdry  ...  11 

Sreenath     Bhuttacharjee     -z;*'.     Ram      Comul 

Gangooly  ...  43 

Surnomoye  rs.  Suttecschunder  Roy  ...  14 

Sutteeschunder  Roy  vs.  Guneschunder  ...  j^. 


V. 


Venayek  Anundrow  vs.  Luxoomeebaee 


w. 

Wise  vs.  Bhoobun  Moyee  Debia 


41 


Vol,  III. 
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A.PPELLA.TE  HIG-H  COURT 


The  9th  May  1865. 

Present : 

Tbc  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Limitetioii— Registration  of  Suit. 

Case  No.  3171  of  1864. 

Special  Appeal  from  a  decision  parsed  by 
the  Additional  Judge  of  Dacca^  dated 
the  30th  July  1864^  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  District ^ 
dated  the  25th  April  i86j. 

Ji^gobundhoo  Bose  and  others  (Defendants), 

AppellaniSt 

versus 

Goor  Monee  Dossia  (Plaintiff),  Respondent, 

Mr,  A,  F.  Lingham  and  Bahoos  Chunder 
Madhub  Ghose  and  Sreenath  Banerjee 
for  Appellants. 

Btibim  Onoocool  Chunder  Mookerjee  and 
Kalee  Mohun  Doss  for  Respondent. 

The  law  does  not  declare  that  the  date  of  registry  of  the 
■hbt shall  be  taken  to  be  the  date  of  institution  of  a  suit. 
A  pliintifff  who  has  6<m<^7f</^  instituted  his  case  within 
^~  ,  win  not  be  prejudiced  by  delay  in  registration. 


The  first  Court  gave  plaintiff  a  decree, 
and,  on  appeal,  the  Judge  held  that  limita- 
tion did  not  apply,  and  affirmed  the  order  of 
the  first  Court  on  the  merits. 

Defendant  now  appeals  specially,  urging 
that  the  suit  was  registered  on  the  27th  May ; 
that  the  date  of  registry  must  be  taken  to 
be  the  date  of  institution,  and  that  plaintiff, 
therefore,  is  clearly  out  of  time. 

The  Lower  Courts  both  found  that  the 
plaint  was  filed  on  the  26th  May.  There  is 
nothing  in  the  law  declaring  that  the  date  of 
registry  shall  be  taken  to  be  the  date  of  the 
institution  of  a  suit;  and  though  a  plaint 
should  be  registered  as  soon  after  it  is  pre* 
sented  as  possible,  yet  any  failure  on  the 
part  of  a  Civil  Officer  to  act  with  proper 
despatch  in  this  particular  will  not  prejudice 
a  plaintiff,  who  has  bond  fide  instituted  his 
case  within  time ;  and,  as  this  seems  to  be  the 
case  with  the  present'  plaintiff,  we  dismiss 
the  special  appeal  with  costs. 


Plaintiff  sued  to  reverse  an  order  of  the 
ikkbust  authorities  passed  on  26th  May 
1859. 

The  defendant  pleaded  limitation,  inas- 
ttKh  as  the  present  suit  was  not  instituted 
fl  17th  May  1862,  and  also  that  the 
hrit  in  dispute  belonged  to  him,  and  not  to 
iipiatntiff. 


The  9th  May  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Jurisdiction— Suit  between  lyots  (for  illegal  ap- 
propriation of  produce)-~Mesne-pronts. 

Case  No.  3167  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A,  Pigou,  Judge  of  Hooghly,  dated 
the  nth  August  1864,  affirming  a  deci' 
sion    passed    by    the    Additional   Sudder 
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Hulings, 


rvoi.  lu. 


Ameen    of  that    District^    dated    the    loth 
October  ii6j., 

Joy  Kishen  Mookerjee  and  others  (Defend- 
ants), Appellants, 

versus 

Jodoonath  Ghose  (Plaintiff),  Respondent, 

Bahoos  Banee  Madhuh  Banerjee^  Mohin- 
dro  Lall  Shome,  and  Pearee  Mohun  Moo- 
kerjee for  Appellants. 

Baboo   Kishen    Succa  Mookerjee  for   Re- 
spondent. 

A  suitbv  one  ryotag'ainst  another  for  damages  on  ac- 
count of  illejTal  appropriation  of  the  produce  of  the  land, 
includinf^  the  ryot's  profits,  by  the  defendant  durin^^  cer- 
tain years,  is  not  a  suit  for  mesne-profits,  and  is,  there- 
fore, unaffected  by  Section  i  \ ,  Act  XXIII.  of  1 86 1 .  The 
question  regarding  amount  cannot  be  settled  in  execution, 
but  by  separate  suit. 

Plaintiff  first  brought  a  suit  for  posses- 
sion with  mesne-profits  of  certain  land  of 
which  he  had  been  dispossessed  by  the  de- 
fendant, Joy  Kishen  Mookerjee. 

The  Courts  gave  him  a  decree  for  posses- 
sion and  wasilat  for  1266.  He  now  sues 
for  what  he  calls  the  mesne-profits  of  1267, 
t268,  and  1269,  that  is,  from  the  date  of  the 
former  decree  to  the  date  of  his  acquiring 
possession  under  it. 

Both  the  Lower  Courts  gave  plaintiff  a 
decree,  though  the  sum  decreed  by  both 
Courts  was  not  the  same  in  amount. 

The  defendant  now  appeals  specially, 
urging  that  the  present  separate  suit  for 
mesne-profits  between  the  date  of  the  pre- 
vious decree  and  possession  acquired  under 
it  will  not  lie ;  that  the  question  regarding 
their  amount  should  have  been  settled  un- 
der Section  11,  Aft  XXIII.  of  186 1,  in  execu- 
tion, and  not  by  separate  suit ;  and  that,  con- 
sequently, the  order  of  the  Lower  Courts 
should  be  reversed,  and  the  plaintiff's  suit 
dismissed  with  costs. 

We  do  not  look  upon  the  present  suit  as 
one  for  mesne-profits  at  all.  It  is  a  suit  by 
one  ryot  against  another  tenant  for  dam- 
ages on  account  of  the  illegal  appropria- 
tion of  the  produce  of  the  land,  including 
the  ryot's  profits  by  defendant  during  cer- 
tain years,  and  it  is  measured  at  the  value 
of  that  produce  with  certain  deductions  on 
account  of  expenses  of  cultivation.  Such 
a  suit,  we  think,  is  unaffected  by  the  terms  of 
Section  11,  Act  XXIIL  of  1861  ;  and  though, 
doubtless,  the  words  '*  mesne-profits  "  have 
been  used  incorrectly,  such  incorrect  usage 
will  not  affect  the  plaintiff's  right  to  bring  an 
action  of  this  nature.    We  see  no  reason, 


therefore,  to  interfere  in  special  appeal,  bat 
reject  the  application  with  costs. 


The  lothMay  1865: 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Decision  (Effect  of,  in  one  appeal  by  Hi^h  Comt 
on  two  others  before  Judge). 

Case  No.  3356  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca ^  dated  the  22nd  August 
1864,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  thai  District, 
dated  the  28th  December  i8$g, 

Mr.  G.  Gregory,  executor  to  the  estate  of 
Mr.  Catherina  Arratoon  (Plaintiff),  Ap- 
pellant, 

versus 

Huree  Kishore  Roy  arid  others  (Defendants), 

Respondents, 

Mr.   C.   Gregory  and  Baboo  Kalee  Mohun 
Doss  for  Appellant. 

Baboos    Kishen   Kishore    Ghose    and    Hem 
Chunder  Banerjee  for  Respondents. 

Of  three  suits  by  di£Ferent  parties  against  the  same 
defendant,  the  appeal  lay  in  one  to  the  Hig^h  Court,  and 
in  the  other  two  to  the  Judj[e.  The  Ju(^  postponed 
the  two  cases  before  him  until  the  decision  of  the  High 
Court,  when,  taking  it  as  a  precedent,  he  decided,  ac- 
cordingly, in  favor  of  the  defendant.     Held  that  the ' 


cision  of  the  one  case,  though  not  strictly  a  pre-adjudica- 
tion  binding  on  the  other  two  plaintiffs,  was,  nevertlKdesSy 
a  good  guide  to  enable  the  Judga  to  arrive  at  a  correct 
finding  on  the  facts. 

Three  cases  brought  by  three  parties  claim- 
ing shares  in  the  same  land  as  agaiqst  a  n^gh- 
bouring  zemindar  were  tried  together.  .In 
one,  the  amount  being  beyond  the  limit,  die 
appeal  lay  to  the  High  Court;  in  the  two 
others,  the  appeal  lay  to  the  Judge.  The 
two  cases  before  the  Judge  were  postponed 
to  await  the  decision  of  the  High  Court ;  and, 
that  being  given  in  favor  of  the  respondent, 
the  Judge  on  that  'precedent'  decided  the 
other  two  cases  in  his  favor.  Strictly^  the 
decision  of  one  case  was  not  a  pre-adjudic** 
tion  binding  in  law  on  the  other  two  claim- 
ants, as  the  Judge  would  seem  to  put  it ;  but 
it  would,  on  evidence,  go  so  far  to  guide  his 
finding  on  the  facts,  that  we  cannot  doubt 
that  practically  his  finding  is  right,  and  was 
meant  to  be  a  concurrent  judgment  on  the 
facts,  and  that  substantial  justice  does  not 
require  our  interference.  We  dismiss  the 
appeal  with  costs. 
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The  lothMay  1865. 
Present : 

\z  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pandit,  Judges, 

le  in  execation  of  decree  (consequent  on 
noQ-depoBit) — Liability  of  purchaser  to  dana- 


Case  No.  126  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr, 
P,  E,  Taylor^  Judge  of  East  Burdwartf 
dated  the  26th  August  1864,  affirming  a  de- 
cision passed  by  the  Principal  Sudder 
Ameen  of  that  District ^  dated  the  28th  May 
1864. 

Sree  Narain  Milter,  Appellanl, 

versus 

Maharajah  Mahtab  Chand  Bahadoor  and 
others,  Respondents, 

^aboQ  Prosunno  Coomer  Sei'n  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondents. 

A  purchaser  at  a  sale  in  execution  of  a  decree  is 

lile  for  damages  caused  by  a  re^sale  consequent  on 

not  making  the  required  deposit.     An  appeal  lies 

this  Court   from   the  order  of   the   Lower  Courts 

Iviag  the  purchaser  from  liability. 

The  first  Court  disallowed  the  damages 
rising  out  of  the  re-sale  (in  which  the  pro- 
«y  was  sold  for  less  than  it  had  fetched 

the   first   sale)   on   the   ground   that   the 

JBOoktear  of  the   purchaser   had   not   made 

deposit,  and  had  not  signed  the  proceedings 

sale.  The  Lower  Appellate  Court  up- 
Id  the  order  on  the  ground,  that  the  pro- 
jvisoDs  of  Sections  253  and  254  had  not 
Ibecn  obs<5prcd,  and  that  there  was  some 
|irr^alarity    in   the    sale.     It   is    shown    to 

from  a  copy  of  the  petition  of  the  pur- 

Ickaser  that  he  admits    that   his    mookiear 

pad  signed  the  sale  proceedings.     We  know 

of  no  irregularity,  and  the  sale  was  not  set 

tside  lor  any.     The  non-deposit  of  a  portion 

of  the  consideration  on  the  first  day  of  the  sale, 

jtod  the  remainder  within  the  time  allowed 

m  law,  led  to  the  re-sale.     It  is  clear  that 

Idle  fact  of    the    deposit    not    being    made 

cannot,  as  the  Lower  Courts  think,  absolve 

the  purchaser   from   the  liabilities  attached 

to  the  purchase  made  for  him  by  his  mook- 

tear.      The  contract  was  completed,   and, 

|lf  the  purchaser  fail  to  pay  the  considera- 

lioo,  a  re-sale   must  take   place,   and    the 

IMrchaser  in  the  first  sale  must  abide  by 

thi  Tcsahs  of  bis  acts  in   abandoning  the 

pirchase. 


It  is  true,  the  law  of  1861  allows  an 
appeal  in  matters  of  dispute  arising  only 
between  the  parties  ;  but  Section  254  enacts 
that  the  damages  payable  by  the  first  pur- 
chaser may  be  realized  under  the  proceedings 
allowed  for  execution  of  decrees.  It,  there- 
fore, follows  that  for  all  the  purposes  of 
enforcing  payment  of  these  damages,  the 
original  decree-holder  has  all  the  rights  of 
a  decree 'holder  to  enforce  his  claim  against 
the  defaulting  purchaser,  and  so  appears  to 
have  a  right  to  appeal  in  all  matters 
appealable. 

We  think,  therefore,  that  an  appeal  lies 
to  this  Court;  and  that  may  be  the  reason 
why  no  objection  was  taken  by  the  purchaser 
to  the  appeal  to  the  Lower  Appellate  Court. 
As  the  order  of  the  Lower  Court  is  evi- 
dently wrong,  we  reverse  them  with  costs, 
and  decree ,  the  appeal  of  the  appellant, 
declaring  that  the  appellant  is  entitled  to 
recover  the  difference  by  way  of  damages. 

A  copy  of  this  order  is  to  be  sent  to  the 
Court  of  first  instance  to  enable  the  decree- 
holder  to  recover  the  sum  adjudged  to  him 
by  this  order. 


The  loth  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Limitation — Acknowledgment  of  title  of  Mort- 
gagor (made  by  Mortgagee  to  third  party). 

Case  No.  iiS  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Etrat  Hossein^  Principal  Sudder 
Ameen  of  Saritn^  dated  the  i8th  November 
J 864 J  affirming  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  8th 
June  1864. 

Dur  Gopal  Singh  (PlaintifiF),  Appellant, 

versus 

Kasheeram  Pandy  and  others  (Defendants), 

Respondents, 

Baboo  Kishen  Succa  Mookerjee  for  Appel- 
lant. 

Bahoos  Madhub  Chunder  Banerjee  and 
Chunder  Madhub  Ghose  for  Respondents. 

A  written  acknowledgment  by  the  mortgagee  of  the 
title  of  the  mortgagor  or  of  his  right  of  rmmptbo  ii 
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safficient  within  the  meanings  of  Clause  15,  Section  i. 
Act  XIV.  of  1859,  though  made  to  a  third  party,  and 
not  to  the  person  entitled  to  the  land. 

This  suit,  brought  against  a  mortgagee 
for  the  recovery  of  the  property  mortgaged, 
is  clearly  barred  by  limitation,  unless  the 
written  acknowledgment  of  title  on  which 
the  plaintiff  relies  saves  it.  The  acknow- 
ledgment is  in  terms  a  clear  recognition  of 
the  plaintiif's  right  as  mortgagor ;  but  it  is 
contained  in  a  document  (to  which  the 
plaintiff  is  not  a  party)  whereby  the  mort- 
gagee conveyed  his  interest  in  the  land  to  a 
third  person  by  way  of  mortgage.  Act 
XIV.  of  1859,  Section  i,  Clause  15,  merely 
requires  the  acknowledgment  of  the  title  of 
the  mortgagor  or  of  his  right  of  redemption 
to  be  given  in  writing  by  the  mortgagee.  The 
construction  given  to  these  words  by  the 
Court  below  is  that  they  require  the  written 
acknowledgment  of  title  to  be  given  to  the 
mortgagor ;  and  that,  in  the  present  case,  the 
acknowledgment,  being  in  a  writing  passing 
between  the  mortgagee  and  a  third  person,  is 
insufficient  to  prevent  the  operation  of  the 
Law  of  Limitation. 

Whatever  may  be  the  requisites  of  an 
acknowledgment  of  a  debt  to  revive  a  right 
of  suit  within  the  4ih  Section  of  the  Act,  we 
are  of  opinion  that  an  acknowledgment  of 
title  may  be  sufficient  within  the  above 
Clause  of  the  Act,  although  it  is  not  made  to 
the  person  entitled  to  the  land. 

After  the  prescribed  period  has  elapsed, 
the  mortgagor  loses  all  remedy  by  suit,  and 
the  mortgagee  consequently  holds  the  land 
free  from  all  rights  of  suit  by  the  mortga- 
gor. But  if,  before  the  expiration  of  the 
appointed  time,  the  mortgagee  makes 
known  that  he  holds  the  land  as  a  mortgagee, 
or,  in  other  words,  in  a  character  incom- 
patible with  the  notion  that  he  is  himself 
the  owner,  and  if  he  makes  this  manifest  by 
a  writing  acknowledging  the  title  of  the 
owner,  the  mortgagor,  we  find  nothing  in 
the  law  to  require  that  such  written  ac- 
knowledgment should  be  addressed  to  the 
mortgagor.  It  appears  to  us  that  a  pub- 
lic written  acknowledgment  of  the  mort- 
gagor's title,  or  an  acknowledgment  such 
as  that  now  before  us,  contained  in  a 
writing  addressed  to  a  third  person,  if 
signed  by  the  mortgagee,  satisfies  the  re- 
quirements of  the  law. 

We  reverse  the  decision  of  the  Lower 
Coorti  and  remand  the  suit  for  trial. 


The  nth  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Judgment  of  Lower  Appellate  Court  (to  record 
grounds  of  appeal  and  reasons  for  rejecting' 
them). 

Case  No.  3433  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  pf  Mymensingh^ 
dated  the  2yth  August  1864,  affirming^  a  de- 
cision passed  by  the  Moonsiff  of  that  District, 
dated  the  i6th  December  1861. 

Kishen  Chunder  Putronovis  (one  of  the 
Defendants),  Appellant^ 

versus 

Tara  Monee  Chowdhrain  (Plaintiff), 
Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Bhuggobutty  Churn  Ghose  for 
Respondent. 

The  grounds  urg^ed  in  a  petition  of  appeal  to  a 
Lower  Appellate  Court,  and  the  reasons  for  rejecting 
them,  should  be  distinctly  and  concisely  reconded 
by  the  Court. 

The  only  order  passed  in  this  case  is  in 
these  words  :  "  Whereas  no  reason  is 
'*  shewn  for  entering  this  case  again  on  the 
'*file,  it  is  ordered  that  the  petition  to  that 
"  effect  be  rejected."  We  think  this  order 
quite  insufficient  and  most  unsatisfactory. 
The  grounds  urged  by  the  petitioner,  and 
the  reasons  why  these  grounds  are  not  ten- 
able, should  be  distinctly  and  concisely  record- 
ed by  the  Principal  Sudder  Ameen.  The 
attention  of  the  Principal  Sudder* Ameen  is 
directed  to  the  decision  of  this  Court,  page 
254,  Weekly  Reporter,  24th  March  1865, 
No.  2905,  special  appeal  from  his  decision, 
and  he  is  enjoined  to  be  more  careful  in  future* 


The  nth  May  1865. 
Present : 
The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Execution  of  decree — Suit  by  intervenor  under 
Section  230^  Act  VI 11.  of  2850— Transfer  of 
land    in   dispute   from   one   jorisdiction  to 

another. 

Case  No.  3564  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the    Judge    of  Mymensingh,    daied    tht 
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t2tk  September  1864,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  25th  May  1864, 

Kalee  Doss  Neogy  (Plaintiff),  Appellant, 

versus 

Horonath  Roy  Chowdhry,  (Defendant), 
Respondent, 

Bahoos  Sreenath  Doss  and  Romesh  Chunder 
Mitter  for  Appellant. 

None  for  Respondent. 

In  a  suit  under  Section  230,  Act  VIII.  of  1859, 
Imwglit  by  an  intervenor,  the  Court  ought  to  decide, 
as  between  the  intervenor  and  the  decree-holder,  the 
qaestions  arising  under  that  Section,  instead  of  dis- 
nissing  the  decree-holder's  claim,  and  requiring  him 
to  take  out  execution  of  his  decree,  not  in  the  district  of 
M,  but  io  the  district  of  R,  as  the  villages  of  which 
possession  is  claimed  under  the  decree  have,  since  the 
passing  of  the  decree,  been  transferred  from  M  to  R. 
If,  domg  the  pendency  of  the  execution  case,  the  Court 
is  deprived  of  jurisdiction,  the  Court  should  not  dismiss 
die  aecree-holder's  claim,  but  transfer  the  record  to  R. 

This  was  a  suit  which  arose  under  Section 
230,  Act  VIII.  of  1859,  in  execution  of  de- 
cree, when  the  respondent  intervened.  Both 
the  Lower  Courts  have  decided,  as  between 
the  special  appellant  and  the  respondent,  not 
the  qaestions  which  can  arise  under  Section 
230,  but  that  the  plaintiff  should  take  out 
execution  of  his  decree,  not  in  the  district  of 
Ujmensingh,  but  in  that  of  Rajshahye,  as  the 
villages,  possession  of  which  is  claimed  un- 
der the  decree,  have,  since  the  passing  of 
the  decree,  been  transferred  from  Mymen- 
imgh  to  Rajshahye.  It  is  quite  clear  that, 
vhen  the  application  for  execution  was  pre- 
ferred to  the  Mymensingh  Court,  the  juris- 
diction then  was  with  that  Court.  If,  while 
Ik  execution  case  was  pending,  the  Court 
ms  deprived  of  jurisdiction,  the  Court 
ifaould  not  dismiss  the  decree-holder's  claim, 
but  should  transfer  the  record  to  Rajshahye. 
Tbere  seems  to  be  some  doubt  as  to  whether 
•the  decree-holder  will  not  be  barred  by  limit- 
1^  from  executing  his  decree  in  the  Raj- 
ibahye  district.  If  so,  the  case  should  have 
been  transferred,  and  not  dismissed,  and  cer- 
tkinly  no  such  order  could  be  passed  in  a 
«Bt  under  Section  230  brought  by  an  in- 
tervenor. 

The  Lower  Court's  order  is  reversed,  and 
the  case  is  remanded  with  directions  that  it 
•^  be  transferred  to  the  Rajshahye  Court 
for  execution,  and  for  determination  of  the 
Vfstions  which  arise  on  the  intervenor's 
Ejections. 


The  nth  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Resumption  of  invalid  Lakheraj— Amendment 
of  plaint — Refusal  of,  and  subsequent  appli- 
cabon  for,  remand. 

Case  No.  14  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
yudge  of  Midnapore^  dated  the  8th  October 
1863. 

Nobbo  Lall  Khan  and  another  (Defendants), 

Appellants, 

versus 

Maharanee  Odheeranee  Narainee  Koomaree 
(Plaintiff),  Respondent, 

Bahoos  Noho  Kishen  Mookerjee  and  Kalee 
Prosunno  Dutt  for  Appellants. 

Mr.  R.  V.  Doyne  and  Bahoo  Juggadanund 
Mookerjee  for  Respondent. 

Suit  laid  at  Rupees  21,494-14  annas  6  pie. 

Suit  under  Section  30,  Regfulation  II.  of  18 19,  for 
resumption  of  invalid  lakheraj  created  since  the  Per- 
manent Settlement.  The  plaintiff  was  offered  time  and 
opportunity  to  amend  his  plaint  and  supplement  his 
evidence.  He  refused  the  latter,  and  elected  to  gt)  to 
trial  on  the  record  as  it  stood,  when  he  failed  to  prove 
that  the  lands  in  dispute  were  at  any  time  part  of  his 
permanently  settled  estate,  and  the  Court  then  refused 
to  remand  the  case  in  order  to  enable  him  to  produce 
further  evidence. 

This  was  a  suit  to  resume  certain  lands 
held  rent-free,  on  the  allegation  that  they 
were  part  and  parcel  of  the  plaintiff's  perma- 
nently settled  estate  illegally  alienated  and 
held  by  the  defendant  as  lakheraj  since  the 
Permanent  Settlement. 

The  suit  was  brought  under  Section  30, 
Regulation  II.  of  18 19,  and  the  area  sought 
to  be  resumed  was  in  excess  of  one  hundred 
beegahs. 

After  the  Full  Bench  ruling  in  the  cases 
of  Sonaton  Chose  and  Heera  Monee  Dossee, 
and  the  judgment  of  the  Divisional  Bench 
in  the  case  of  Khelut  Chunder  Ghose  (re- 
ported at  page  258  of  Sutherland's  Weekly 
Reporter,  Volume  II.)  in  conformity  with 
those  rulings  were  passed,  the  vakeels  for 
the  plaintiff  in  this  case  were  asked  whether 
they  wished  to  amend  their  plaint,  and  for 
that  purpose  have  the  case  remanded  to  the 
Lower  Court  to  enable  them  to  produce  evi- 
dence that  the  lands  in  suit  were  separated 
from  the  zemindaree  subsequent  to  the  Per- 
manent Settlement,  and  that  consequently  the 
plaintiff  was  entitled  to  recover  under  Sec- 
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tion  lo,  Regulation  XIX.  of  1793.  The 
plaintiff's  Counsel  refused  the  remand,  and 
elected  to  amend  the  plaint  in  this  Court 
by  striking  out  the  words  "  Section  30,  Reg- 
ulation II.  of  1819/'  and  to  proceed  to  trial 
on  thd'  record  as  it  stood. 

The  plaint  then  having  been  amended,  the 
case  before  us  is  simply  one  brought  under 
Section  10,  Regulation  XIX.  of  1793.  to  re- 
cover possession  of  lands  illegally  alienated 
from  the  permanently  settled  estate  belong- 
ing to  the  plaintiff  some  time  subsequent  to 
the  Permanent  Settlement.  Under  the  late 
rulings,  it  is  upon  the  plaintiff  to  prove  his 
allegation  that  the  lands  in  question  did,  at 
one  time,  form  part  of  his  estate.  He  has 
produced  certain  quinquennial  and  measure- 
ment papers.  It  is  admitted  *that  the  mea- 
surement papers  do  not  refer  to  these  lands, 
and  the  quinquennial  papers  prove  nothing. 
They  merely  comprise  the  names  of  certain 
villages  with  their  area,  assets,  and  jumma. 
No  one  denies  that  the  villages  mentioned 
in  these  papers  belong  to  plaintiff's  per- 
manently settled  estate;  but  beyond  this 
the  papers  go  to  prove  nothing  in  respect 
to  the  land  in  dispute  in  this  case,  whether 
it  formed  part  of  the  assessed  lands  of  these 
villages,  and  was  permanently  settled  with 
plaintiff's  predecessor.  It  is  clear  that  the 
lands  now  held  rent-free  may  be  geographi- 
cally situated  within  the  limits  of  plaintiff's 
permanently  settled  villages,  and  yet  compose 
no  part  of  his  estate;  and  the  fact  of  their 
being  so  situated  is  not  even  primd  facie  evi- 
dence that  such  lands  did  at  one  time  form 
part  of  that  estate.  No  such  presumption 
arises.  It  is  for  plaintiff  to  prove  his  case 
as  he  amended  it,  and  he  has  utterly  failed 
even  to  stir  tt.  It  is  now  said  that  the  oral 
evidence  is  in  another  case  No.  42,  which 
has  not  been  sent.  It  is  true  that  plaintiff,  in 
his  petition  for  review  to  the  Judge,  refers 
to  a  record  bearing  that  number;  but  there 
is  nothing  in  the  Judge's  proceedings  to 
shew  that  he  ever  looked  at  that  record,  and 
the  plaintiff  cannot  shew  us  that  he  did. 
Had  the  Judge  done  so,  we  think  he  could 
fiot  have  failed  to  make  mention  of  it  in  his 
decision  in  this  case. 

We  are  now  asked  to  remand  the  case  to 
enable  the  plaintiff  to  produce  the  neces- 
sar)'  evidence ;  and  it  is  said  that  the  defend- 
ant held  in  the  double  position  of  former 
proprietors  of  the  zemindaree  and  of  lakhe- 
rajdar.  Here  again  we  have  nothing  but 
assertion ;  no  proof  that  defendant  held  this 
double  character  is  adduced,  and  the  vakeels 


for  the  defendant,  appellant,  deny  the  allega- 
tion. It  appears  to  us  that  the  indaigence 
now  asked  for  by  the  plaintiff's  Counsel  can- 
not be  allowed.  The  plaintiff  was  offered 
by  the  Court  time  and  opportunity  to  amend 
his  plaint  and  supplement  his  evidence. 
He  refused  to  do  the  latter,  supposing,  we 
presume,  that  he  had  sufficient  evidence  on 
the  record  to  sustain  his  case,  and  he  elect- 
ed to  go  to  tnal  on  the  record  as  it  stood. 
Now  that  his  case  has  completely  broken 
down,  he  asks  for  permission  to  amend  his 
shortcomings.  This  is  mere  trifling  with 
the  Court,  and  cannot  be  permitted.  As 
plaintiff  has  failed  to  give  any  proof  that  the 
lands  in  dispute  were  at  any  time  part  of 
his  permanently  settled  estate,  we  give  a 
decree  for  the  defendant,  appellant,  and,  re- 
versing the  decree  of  the  Court  below,  dismiss 
the  plaintiff's  suit  with  all  costs. 


The  nth  May  ia65. 

Present : 

The  Hon'ble  W.  Morgan  and  G.  Campbell, 

Judges. 

Usufnictuary  Mortgfage— Payments  hjr  Moit^ 
f9Jg^  on  accooat  of  Rev«ane  asiessad  oa 
uuid  pledgied  as  Lakherij. 

Case  No.  36 11  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr^  F» 
Tucker^  Judge  of  Shahabad^  dated  the  2Mk 
September  1864^  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District j  dated 
the  igth  December  1S63. 

Nurjoon  Sahoo  (Defendant),  Appeilani, 

versus 

Shah  Moozeerooddeen,  and,  after  his  death. 
Shah  Kubeelooddeen  (Plaintiff),  Respond- 
en/, 

Mr,  C,  Gregory  for  Appellant. 

Messrs,  A,  F.  Lingham  and  J,  Baptist  and 

Moonshee  Ameer  Ali  for  Respondent. 

An  usufructuary  mortgagw  to  whom  was  pledged,  j 
lakheraj,  land  which  was  not  valid  lakheraj,  and  wHicli| 
has  since  been  assessed  with  revenue,  is  entitled  to  "' 
lien  against  the  mortgagor  for  sums  of  money  paid  I 
the  former  in  discharge  of  the  public  revenue. 

According  to  the  zur-i-peshgee  security, 
the  land  would  remain  in  the  mortgagee's! 
possession  until  the  principal  sum  borrowed 
was  paid  down  by  the  mortgagor, 
is  no  stipulation  respecting  interest.  Thel 
question  before  us  is,  whether  the  mortgaj^ 
is  entitled  to  redeem  on  tender  of  the  prii 
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dpal  alone  under  the  special  circumstances 
of  this  case.  The  rule  concerning  redemp- 
tion on  tender  of  the  principal  money,  which 
is  contained  in  Regulation  1.  of  1798,  Section 
a,  is,  by  the  terms  of  that  law,  applicable  only 
to  a  loan  of  money  on  bye-bill-wuffa  or  con- 
ditional sale.  But  it  has  also  been  understood 
to  s^ply  to  usufructuary  mortgages  like 
this,  and  its  application  to  the  present  case- 
\  has  not  been  disputed.  The  land,  which  is 
the  subject  of  this  zur-i-peshgee  security, 
was  supposed  to  be  lakheraj  land  when  the 
security  was  given,  but  was  afterwards  as- 
sessed with  revenue  by  the  Government. 
The  mortgagee,  being  in  possession,  has,  for 
many  years  past  and  ever  since  that  assess- 
ment, paid  the  Government  revenue ;  and  he 
now  claims  a  lien  on  the  land  for  the  money 
so  paid,  which  he  insists  ought  to  prevail 
;  over  the  plaintiff's  right,  under  the  ordinary 
'  mortgage  law,  to  obtain  redemption  of  the 
I  security  on  payment  of  the  principal  alone. 
Where  the  property  mortgaged  is,  at  the  time 
of  the  mortgage,  land  paying  revenue  to 
the  Government,  the  mortgagee  takes  sub- 
ject to  the  charge,  and  the  mprtgagor  intends 
only  to  pledge  the  land  and  its  annual  profit 
as  they  exist  after  this  annual  charge  has 
been  satisfied.  In  such  cases  the  mortgagee 
in  possession  pays  the  revenue,  and  his 
payments  are  afterwards  credited  to  him 
vhen  the  mortgage  accounts  are  adjusted. 
Bat  the  defendant  Mn  this  suit  received  the 
hod  pledged  to  him,  subject  to  no  such 
dbfigation.  On  the  contrary,  at  the  time 
of  the  loan,  it  was  taken  for  granted  on 
both  sides  that  the  land  pledged  was  lakheraj, 
and  it  Is  by  the  subsequent  unforeseen 
act  of  the  Government  in  subjecting  it  to 
asiessment  that  an  obligation  to  pay  first 
arises. 

Ordinarily  the  law  gives  to  a  person  in- 
terested in  land  a  lien  against  the  defaulting 
ov^ner  for  sums  of  money  paid  by  the  for- 

[.  tter  in  discharge  of  the  public  revenue. 
The  payments  made  by  the  defendant  ap- 
pear to  us  to  entitle  him  to  a  lien  within 
ius  principle.     His  equitable  claim  to  such 

[.protection  is  certainly  not  diminished  in 
Ak  case  by  the  fact  that  the  plaintiff  has 
pledged  to  him,  as  lakheraj,  land  which  was 

I  sot  valid  lakheraj,  and  has  now  been  ac- 
tnally  assessed  with  revenue  ;  nor  can  the 
pfauotiff  contend   that   the    annual    receipts 

..InXD  the  land,  which,  when  it  passed  into 

I.Ae  defendants'  hands,  were  clearlv  to  be 
.npropriated  solely  to  the  defendant's  use 
gv^  to  the  mortgagor's  right  to  an  ac- 
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count),  became  subsequently  bound  for  the 
mortgagor's  benefit,  although  in  violation 
of  his  express  agreement  to  discharge  his 
estate  from  the  lien  of  the  person  who  ac- 
tually paid  the  revenue.  This  right  is,  we 
think,  sufficient  to  qualify  the  otherwise 
undoubted  right  of  the  mortgagor  to  redeem 
his  land  on  payment  of  the  principal  alone. 
If  we  gave  effect  to  the  latter  right  in  the 
present  suit,  we  should,  in  the  probable  event 
of  the  mortgagor  requiring  no  accounts  of 
the  mortgagee's  receipts  while  in  possession, 
leave  only  to  the  mortgagee  a  doubtful 
remedy  by  suit  for  the  money  which  he  has 
paid,  a.  great  portion  of  which  would  be 
met  by  setting  up  the  Law  of  Limitation  as  a 
defence. 

We  reverse  the  judgment  of  the  Lower 
Courts,  and  decree  this  appeal  with  costs. 


The  12th  May  1865.  ' 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Limitation— Survey  award  and  Compromise- 
Joint  undivided  estate — Notice. 

Case  No.  3516  of  1864.    . 

Special  Appeal  from  a  decision  passed  by  thg 
Judge  of  Dacca  f  dated  the  3rd  September  1864, 
affirming  a  decision  passed  by  the  Moonsiff  of 
that  District^  dated  the  28th  March  1864, 

Hur  Lai  Roy  (one  of  the  Defendants),  Ap- 

peiian/, 

versus 

Sooruj  Narain   Roy  and   others  (Plaintiffs), 
and  others  (Defendants),  Respondenis. 

Baboos  Prosunno  Coomar  Sein  and  LulUet 
Mohun  Sein  for  Appellant. 

Baboo  Judoonath  Mookerjee  for   Respond* 

ents. 

A  co-proprietor  of  a  joint  undivided  estate  is  bound 
by  a  survey  award  and  compromise  to  which  the  other 
joint  proprietors  were  parties,  where  notice  of  the  survey 
proceedings  was  served  on  the  proprietors  jointly,  and 
not  on  him  individually. 

L\  this  case  the  plea  taken  in  special 
appeal  is  that  the  Lower  Appellate  Court  is 
wrong  in  holding  that  the  special  respond- 
ent is  not  barred  by  the  special  Law  of  Li- 
mitation, on  the  groiind  that  he  was  not  a 
party  to  an  award  of  the  survey  authorities, 
and  to  a  compromise  resulting  from  that 


8 


Civil 


THE   WEEKLY   REPORTER. 


Rulings, 


[Vol.  UL 


award ;  and  it  is  further  pleaded  by  special 
appellant  that,  as  special  respondent  had 
knowledge  of  the  award  and  compromise,  he 
is  as  liable  to  be  barred  by  limitation  as  if 
he  had  been  present,  and  thus  were  fully  a 
party  to  the  award  and  compromise. 

It  is  admitted  by  special  respondent  that 
there  was  a  survey  award  and  a  n^ice  to. 
other  CO- parceners  of  the  estate  as  to  the 
survey  proceedings;  but  special  respondent 
urges  that  no  notice  was  given  to  him  indi- 
vidually;  that,  as  he  was  not  present,  and 
thus  no  party  to  the  award  and  compromise, 
he  cannot  be  bound  by  them ;  and  he  adds 
that  the  knowledge  of  his  co-parceners  does 
not  prove  his  cognizance,  even  if  such  cog- 
nizance were  sufficient,  which  he  denies. 

We  observe  that  plaintiff  sued  in  this  case 
for  two  plots  of  land;  and  that  both  Lower 
Courts  have  found  as  a  fact,  based  on  entire 
absence  of  proof  of  plaintiff's  possession  for 
more  than  12  years  before  suit,  that  he  is 
barred  by  the  general  Law  of  Limitation. 

As  to  the  second  plot,  the  Lower  Appellate 
Court  holds  that,  as  the  plaintiff  was  not  a 
party  to  the  survey  award,  nor  had  know- 
ledge of  the  compromise;  he  is  not  barred  by 
the  special  Law  of  Limitation. 

We  think  that,  under  the  facts  of  this  case, 
the  Lower  Appellate  Court  is  wrong  upon 
this  latter  point. 

It  is  admitted  by  special  respondent  that 
Uhe  estate  is  ^  joint  undivided  estate;  that 
notice  of  the  survey  proceedings  was  served 
on  the  joint  proprietors  of  that  estate, 
though  not  individually  upon  special  re- 
spondent, plaintiff ;  and  that  there  was  a  sur- 
vey award  and  a  compromise  to  which  the 
other  joint  proprietors  were  parlies. 

Under  such  a  state  of  facts,  we  think  that, 
as  there  was  notice  to  the  joint  proprietors 
of  the  estate,  of  whom  plaintiff  was  one,  of 
the  survey  proceedings,  plaintiff  is  bound 
by  any  award  or  compromise  made  on  these 
•  survey  proceedings,  or  as  the  result  of  them, 
and  this  absentee  plaintiff  was  by  that  notice 
made  a  party  to  these  proceedings,  and  had 
opportunity  to  attend  and  act.  Plaintiff,  how- 
ever, failed  to  attend  and  act,  and  the  award 
and  compromise  thus  affect  him  as  a  joint 
eX'parte  decree  after  due  notice  would  do. 

We,  therefore,  come  to  the  conclusion  that 
plaintiff  is  in  this  case  bound  by  the  special 
Law  of  Limitation  as  much  as  those  who  direct- 
ly were  parlies  to  the  award  and  compromise. 

We  accordingly  decree  this  special  appeal 
with  costs,  reversing  the  decision  of  the 
Lower  Appellate  Court. 


The  13th  May  1865. 
Present : 

The  Hon'ble  E.  Juckson  and  F.  A.  Glover, 

*  Judges, 

Limitation — Minors— Suit  to  set  aside  order 
jecting  claim  to  attached  property. 

Case  No.  3582  of  1864. 

Special  Appeal  from  a  decision  passtd  by  tkHf* 
Judge  of  Mymensing,  dated  the  loth  Sep*. 
tember  1864,  affirming  a  decision  passed  Bf 
the  Principal  Sudder  Ameen  of  that  District^  [ 
dated  the  ist  June  1864. 

Huro  Soonduree  Chowdhrain  and  others 
(Defendants),  Appellants, 

versus 

Anundnaih  Roy  Chowdhry  (Plaintiff), 
Respondent, 

Bahoos  Sreenath  Doss  and  Romesh  Chunier 
Milter  for  Appellants. 

Bahoos    Onoocool    Chunder    Mookerjee   andi 
Dwarkanath  Mitter  for  Respondent. 

A  person  may  sue,  within  a  year  of  his  majority,  to  set ; 
aside  an  order  passed  under  Section  246,  Act  VI 1 1 .  of  185^  j 
rejecting  an  application  made  by  a  "  well-wisher  "  iH£i 
his  consent  to  stop  the  sale  of  certain  lands  attached  ittj 
execution  of  a  decree  during  his  minority.  '1 

Special  respondent  (plaintiff  In  dsO, 
Courts  below)  sued  to  set  aside  an  order  of 
the  Civil  Court  under  Section  246  of  Act 
VIII.  of  1859,  by  which  his  applicatioOf) 
to  stop  the  sale  of  certain  lands  attachect 
in  execution  of  a  decree  obtained  by  tlitt 
special  appellant,  was  rejected. 

The  decree  was  against  Juggdessuree^ 
tlie  adoptive  mother  of  the  special  respond^ 
ent,  and  was,  as  he  alleges,  against  hei; 
personally,  and  not  as  representative  of  he^ 
deceased  husband's  estate. 

The  property  attached  by  the  judgment^ 
creditor  was  part  of  the  estate  to  whidK 
special  respondent  succeeded  as  adopted  SOD^ 
and  he  objected  to  its  being  sold  in  sattef 
faction  of  a  personal  debt  of  Juggdessuree'ti 

For  the  purchaser  (special  appellant)  if 
was  urged  that  the  suit,  not  having  been 
brought  within  one  year  from  the  date  O^ 
the  order  rejecting  the  application  for  release^ 
was  barred  by  limitation,  and  that  the  defalj 
was  one  chargeable  on  the  estate. 

It  appears  from  the  record  that  thtti 
original  order  of  the  Moonsiff,  rejecting  thtfj 
application,  was  reversed  by  the  Jadg^ 
although  no  appeal  was  preferred  to  himf 
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Imt  that  order  was  in  its  turn  set  aside  by 
the  Sadder  Dewanny  Adawlut,  which  quash- 
ed the  Judge's  order,  as  being  without 
jvrisdiction,  under  Section  246  of  the  Civil 
Code,  and  restored  that  of  the  first  Court; 

The  Principal  Sudder  Ameen  in  this  case 
«wr-raled  the  plea  of  limitation,  on  the 
ground  that  the  period  of  one  year  should 
be  counted  from  the  order  of  the  Sudder 
Court,  and  not  from  that  of  the  Moonsiif. 
iQa  the  merits,  he  held  that  the  debt  was 
|crsoDaf  to  Juggdessuree,  and  that  the 
tstate  was  not  liable. 

The  Judge,,  on  appeal,  also  considered 
Ihat  the  suit  was  not  barred,  but  for  differ- 
CBt  reasons. '  He  held  that  the  special  re- 
ipondent  had  sued  within  one  year  after  his 
•taining  majority,  and  was,  therefore,  in 
6ne.  On  the  merits,  he  agreed  with  the  Prin- 
opal  Sudder  Ameen. 
The  points  taken  in  special  appeal  are : — 
Firsl, — That  the  limitation  period  of  one 
fear  must  count  from  the  date  of  the  first 
order,  and  that  the  Judge  has  decided  the 
qaestion  of  the  special  respondent's  majority 
vithottt  any  evidence ;  and 
Second. — ^That  he  has  misconstrued  the 
fee  against  Juggdessuree,  and  wrongly 
iposed  the  debt  to  be  one  personal  to  her, 
for  which  the  estate  is  not  liable. 
With  regard  to  the  firsl  objection,  we 
that,  unless,  under  special  circum- 
,  the  date  from  which  the  year's 
tion  would  run  'would  be  that  of  the 
inal  order,  and  that,  unless  such  special 
stances  be  established  in  this  case, 

rial  respondent  would  be  out  of  time ; 
Judge's  order,  reversing  that  of  the 
of  firsl  instance,  was  quashed  by  the 
r  Dewanny   Adawlut   as   being    alto- 
r   idthout    jurisdiction,    and   the  only 
left   was   that  of  the  Moonsiff.     But 
see  no  reason  why  the  special  respond- 
^ald  be  refused  the  privilege  accord- 
by  Section    11    of   Act   XIV.   of  1859. 
the  special   respondent  was   a   minor 
proceedings  were  first  instituted,  and 
he  has  now  sued  within   a  year  after 
attainment  of  majority,  are  facts  found 
flie  Judge  on  evidence ;  and  with  them, 
ver  weak  the  evidence  might  be,   we 
not  interfere  in  special  appeal.     It  is 
ded,  indeed,  by  the  other  side,  that 
ion  246  of  Act  VIII.  cannot  be  refer- 
to  Act  XIV.  of  1859,  Section  11;  but 
appears    to   us  a    mistake.     There    is 
prohibitory  in  the  wording  of  the 
iUelf ;  and,  were  the  special  appellant's 
■gninent  correct,  grievous  injustice  might 


be  done  to  minors,  whose  estates  might,  be 
absolutely  lost  to  them  by  the  action  of 
limitation,  through  the  neglect  of  their 
guardians  to  sue.  We  are  clearly  of  opini- 
on that  Section  11  of  Act  XIV.  will  apply 
to  and  modify  Section  246  of  the  Civil 
Code  in  this  matter;  and  that  a  minor,  on 
attaiiTmg  full  age,  may  sue,-  as  in  the  present 
case,  within  a  year  of  his  majority,  his 
guardian's  laches  notwithstanding. 

And,  in  the  present  case,  there  is  another 
reason  why  the  special  respondent  should 
not  be  barred.  The  original  application 
appears  to  have  been  made  by  a  *'Khair 
Khan,"'  or  well-wisher,  as  he  is  termed. 
There  is  nothing  to  show  that  this  applica- 
tion was  made  with  the  minor's  consent  or 
approval,  and  no  reason  is  given  for  the 
silence  of  the  guardian.  In  any  case,  even 
if  we  admit  that  the  minor  would  be  compro- 
mised by  a  "well-wisher's"  acts,  it  can 
only  be  on  the  supposition  that  those  acts 
were  advantageous  to  him ;  and  if  the  "'  well- 
wisher,"  after  setting  the  affair  in  motion, 
took  no  other  steps,  we  see  no  reason  why 
the  minor,  when  he  attained  the  legal  power 
to  sue,  should  not  come  forward  and  supply 
the  omission. 

On  this  issue,  therefore,  we  think  that 
the  Judge  was  right  in  law  in  applying 
Section  11  of  Act  XIV.  to  Section  246  of 
the  Civil  Code,  and  that  the  proceedings 
taken  bv  the  "well-wisher"  were  no  bar 
to  the  special  respondent's  suing  for  himself 
after  he  attained  majority. 

With  regard  to  the  second  objection,  we 
think  that  the  liability  was  personal  to 
Juggdessuree.  It  appears  from  the  decree 
that  this  person,  a  Hindoo  widow,  at  that 
time  childless,  though  with  a  permission  to 
adopt,  sold  part  of  her  deceased  husband's 
estate  on  the  ground  of  necessity  such  as 
would  legalize  the  alienation.  The  purchas- 
er sued  for  possession,  and  was  met  by 
Juggdessuree,  not  by  the  plea  that  the 
sale  was  false,  or  that  she  had  no  power  to 
make  it,  but  that  the  land  claimed  was  not 
that  sold,  and  that  the  former  belonged  to 
a  separate  talook.  It  appears  to  us  that 
this  was  a  false  defence  set  up  for  the 
widow's  private  benefit,  and  that  she  only 
should  be  made  to  bear  its  consequences. 
Moreover,  the  decree  against  her  was  exe- 
cuted for  the  costs  only.  The  land  was  recov- 
ered by  the  purchaser,  and  the  only  money- 
claim  that  remained  was  the  costs;  and  as 
these  costs  were  incurred  by  the  widow  on 
account  of  her  denying  what  the  Court  held  to 
be  a  just  claim,  and  by  her  refusing  to  give  up 
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land  which  she  had  either  rightly  or  wrong- 
ly sold  on  the  false  pretence  that  the  land 
sued  for  was  not  that  land,  we  think  it 
would  be  unfair  to  charge  the  estate  with 
the  burthen,  or  to  make  the  adopted  son 
suffer  for  an  act  which  had  nothing  what- 
ever to  do  with  the  estate,  and  which  .was 
not  done  for  his  benefit,  but  for  that  of  his 
adoptive  mother,  Juggdessnree 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  13th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Benamee  sale— Bona  fide  purchaser— Subse- 
quent sale  by  heir  of  benameedar— Sale  by 
minor. 

Case  No.  3687  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Dacca^  dated  the  2gth 
September  1864,  reversing  a  decision  passed 
by  the  Principal  Sadder  Ameen  of  that  Dis- 
trict, dated  the  23rd  May  1864, 

Mr.  L.  Rennie   (Plaintiff),   Appellant, 

versus 

Gunga  Narain   Chowdry  (Defendant), 

Respondent. 

Bahoos  Mohendro  Lai  Shame  and 
Dehendro  Narain  Base  for  Appellant. 

Baboo  Onoocool  Chunder  Mocker jee  for 
Respondent.- 

A  vendee,  who  purchases  for  valuable  consideration 
and  without  notice  of  benamee  from  the  ostensible  owner 
of  the  property  held  by  him  under  an  apparently  ?ood 
title,  will  be  protected  from  sibsequent  acts  of  the  owner 
or  his  heir,  both  of  whom  were  parties  to  the  fraud  ;  and 
his  purchaFe  will  hold  jfood  against  any  subsequent  sale 
made  by  them. 

A  purchase  from  a  minor  is  noX.  ipso  facto  invalid. 

The  plaintiff  in  this  suit  (special  appel- 
lant before  us)  sued  for  confirmation  of  his 
possession  in  an  8-annas  share  of  certain 
lands  by  cancelment  of  a  summary  order  pztss- 
ed  by  the  Collector,  by  which  the  special  re- 
spondent's name  was  entered  in  the  mutation 
register  as  owner  of  a  10- annas  share  of 
those  lands.  The  relief  sought  extended,  of 
course,  only  to  the  8-annas  share.  The  registry 
of  the  remaining  2-annas  share  in  the  name 
of  the  special  respondent  was  not  contested. 

It  appears  from  the  record,  and  it  will  be 
as  well  to  explain  the  state  of  matters  be- 
tween the  parlies  in  extenso,  that  the  entire 


estate,  16  annas  that  is,  was  originally  held 
by  one  Bydnath.  He  had  two  sons,  Kalee- 
naih  and  Golucknath;  the  former  left  a 
widow  named  Shunkuree,  who,  on  her  hus- 
band's death,  remained  in  joint  possessioD 
with  Golucknaih,  in  whose  name  the  entire 
estate  was  registered  in  the  Collector's  Books. 

These  two  proprietors,  Shunkuree  and 
Golucknath,  gave  a  4-annas  share  of  the 
estate  to  Bhyrubee  Debia,  Golucknath's 
mother ;  and  Golucknath  sold  his  remaining 
interest,  viz.,  6  annas,  to  Ram  Mohun  Kandoo, 
who  had  his  name  registered  for  that  share 
as  a  separate  talook,  bearing  a  jumma  <A 
68  rupees. 

Shunkuree  gave  2  annas  of  her  share  to 
Manoda,  the  brother  of  her  co-sharer,  Goluck- 
nath, and  sold  her  remaining  interest,  ris.,  4 
annas,  to  Ooma  Churn  and  Doorga  Chum, 
her  husband  and  brother-in-law. 

Bhyrubee,  G  )lucknath's  mother^  gave  the 
4-annas  share,  which  had  been  given  to  her 
by  her  son  and  Shunkuree,  to  Shib  Chunder, 
who  sold  it  to  Manoda. 

So  that  Manoda  became  seized  of  a  6- 
annas  share :  4  annas  by  purchase  and  2  annas 

by  gift. 

Of  this  6  annas,  the  special  appellant 
alleges  that  he  purchased  5  annas  on  the 
7th  of  Jeit  1264  B.  S.  He  also  bought 
from  Ram  Mohun  Kandoo  3  annas  of  his 
share  of  6  annas,  thus  becoming  possessed 
in  all  of  an  8-annas  share  in  the  estate. 

He  also,  as  it  is  alleged,  got  ijaras  of  5 
annas  more ;  but  this  is  not  a  point  that 
requires  consideration  in  this  case. 

Special  appellant  goes  on  to  say  that  the 
special  respondent,  on  the  allegation  that 
Huro  Soondureee,  widow  of  Golucknatfi, 
had  sold  to  him  a  lo-annas  share  of  the  pro- 
perty, effected  registration  of  his  name  in  the 
Collector's  Books,  the  special  appellant's  ob- 
jection notwithstanding ;  and  it  is  this  regis- 
tration, at  least  so  far  as  regards  the  8-anna$ 
share  purchased  by  him,  that  the  plaintiff 
sued  to  set  beside. 

Special  respondent's  story  is  that  Goluck- 
nath owned  the  entire  16  annas  of  the  estate; 
that  he  sold  a  6-annas  share  to  Ram  Mohun 
Kandoo;  and  in  order  to  save  the  remain- 
ing 10  annas,  which  had  been  attached  in 
execution  of  decree,  caused  his  mother, 
Bhyrubee,  and  his  brother's  widow,  Shunkuree;, 
to  file  objections  to  the  sale,  the  one  for  4 
annas,  and  the  other  for  6  annas,  on  the 
ground  that  the  property  was  not  Goluck- 
nath's,  but  their  own.  This  fraud  succeed- 
I  ed,  and  the  shares  were  released  from  at-' 
tachment. 
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The  special  respondent  admits  all  ihe 
^ienations  set  forth  on  the  record,  but 
^  a?ers  that  they  were  all  btnamee  and  ficti- 
tioQS  sales,  and  that  Golucknath  was  always 
the  real  owner  of  the  property  which,  on 
las  death,  went  to  his  widow  Huro  Soon- 
dnree,  who  in  her  turn  sold  it  to  special  re- 
spondent. 

We  haye  thought  it  right  to -go  into  the 
pleadings  somewhat  in  detail,  in  order  to  a 
correct  understanding  of  the  complicated 
questions  involved. 

The  Court  of  first  instance  decreed  the 
plaintifTs  (special  appellant's)  claim  to  the  8- 
anoas  share,  on  the  ground  that  his  bond  fide 
purchase  was  proved,  and  that,  whether 
henamte  or  not,  the  vendors  were  in  posses - 
aon  of  the  property  sold  at  the  time  of  the 
transfer. 

But  the  Judge  reversed  this  order,  hold- 
ing that  all  the  prior  sales  were  benamee 
and  fictitious,  and  that  the  real  owner  had 
sold  the  property  to  the  special  respondent. 
He  did  not  make  any  order  regarding  the 
3  annas  alleged  to  have  been  purchased  from 
Ram  Mohun  Kandoo,  and  which  special  re- 
spondent did  not  claim. 

It  is  urged  in  special  appeal  that  the 
special  appellant,  being  a  bond  fide  purchaser 
for  a  valuable  consideration  without  notice, 
cannot  be  affected  by  any  subsequent  sale  of 
the  property  effected  by  the  heir  of  the  be- 
nameedars. 

We  think  that  this  objection  must  be  al- 
k>ved.  The  Judge  has  found,  as  a  fact,  that 
all  the  different  transfers  by  Golucknath 
were  fictitious;  that  in  reality  nothing  pass- 
ed under  those  sales ;  and  that  Golucknath 
vas  the  owner  of  the  property  up  to  the 
time  of  his  death.  This  is  a  finding  of  fact 
with  which  we  cannot  interfere;  nor  are  we 
di^osed  to  think  that,  under  the  circum- 
stances disclosed  in  the  record,  the  Judge 
vas  not  fully  justified  in  coming  to  such  a  con- 
dosion.  But  in  deciding  on  the  fraudulent 
nature  of  these  conveyances,  he  has  altoge- 
ther omitted  to  consider  the  special  appel- 
hnt's  position.  The  special  respondent  has 
been  allowed  to  retain  possession  of  his  pur- 
chase on  the  ground  that  it  was  bond  fide, 
tnd  that  his  vendor,  notwithstanding  that 
the  ?ras  a  party  to  the  fraudulent  transfer 
tb^'e  alluded  to,  was  at  the  lime  of  sale  the 
real  owner ;  but  he  has  altogether  overlooked 
that  the  special  appellant  might  have 
dieted  equally  bond  fidt,  and  have  supposed 
>11  along  that  be  was  purchasing  from  the 
real  owners. 


We  are  of  opinion  that,  if  a  vendee  pur- 
chases for  a  valuable  consideration,  and  with- 
out notice  of  the  benamee,  from  one  who, 
in  the  eyes  of  the  world,  is  the  absolute 
owner  of  a  property,  and  who  holds  that 
property,  to  all  appearances,  under  a  good  and 
sufficient  title,  he  would  be  protected  from 
the  subsequent  acts  of  the  real  owner  or  of 
his  heir,  both  of  whom  were  parlies  to  the 
fraud ;  and  that  his  purchase  would  hold 
good  against  any  subsequent  sale  made  by 
them.  Thejdefect  in  the  title  was  a  latent 
one,  which  the  special  appellant  could  not, 
by  any  reasonable  enquiry,  have  dincovered ; 
and  the  party  who  assisted  in  deceiving  him 
cannot  now  take  advantage  of  his  own  fraud, 
and  sell  to  another  what  has  already  been 
made  over  for  value  to  the  original  pur- 
chaser. 

The  Judge  alludes  to  the  fact* that  the 
special  appellant  purchased  from  a  minor, 
as  if  that  fact  told  against  his  claim.  It  is 
urged  by  the  special  respondent  that  the 
Judge  thereby  intended  to  throw  some  doubt 
on  the  validity  of  the  plaintiff's  purchase; 
but  a  purchase  from  a  minor  is  not  ipso  facto 
invalid;  and,  therefore,  if  this  was  in  the 
learned  Judge's  mind,  he  is  in  error  here 
also. 

The  case  must,  therefore,  be  remanded 
to  the  Judge  to  find  whether  the  special 
appellant  did  or  did  not  buy  the  property 
bond  fide  for  a  valuable  consideration,  with- 
out notice  of  the  benamee  \  if  this  point  be 
found  in  his  favor,  we  think  that  he  would 
have  a  good  title  against  the  special  re- 
spondent. 

Wiih  regard  to  the  3  annas  share  alleged 
to  have  been  bought  by  the  special  appel- 
lant from  Ram  Mohun  Kandoo,  we  do  not 
see  that  the  Judge  has  considered  the 
point.  The  special  respondent  admits  that 
Ram  Mohun  was  the  purchaser  of  a  6-annas 
share  from  Golucknath,  so  that  there  would 
seem  to  be  no  reason  why  the  special  appel- 
land  should  not,  in  any  case,  recover  so  much 
of  his  claim. 

The  Judge  will  take  up  this  point  also  on 
the  remand,  and  pass  a  fresh  decision  on  the 
entire  claim  with  reference  to  the  above  re- 
marks. 

Costs  will  follow  the  result. 
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The  13th  May  1865.  / 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

fudges. 

Limitation — Adverse  possession. 
Cases  Nos.  3667  and  3668  of  1864. 

Special  Appeals  front  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  nth  July 
1864^  affirming  a  decision  passed  by  the  Prin- 
cipal Sudder  Ameen  of  that  District^  dated 
the  13th  June  1863, 

Biressur  Banerjee  (Defendant),  Appellant, 

versus 

Onooda  Churn  Banerjee  (Plaintiff), 
Respondent. 

Bahoos  Gopal  Lall  Mitter  and  Banee  Ma- 
dhuh  Banerjee  for  Appellant. 

Bahoo  Dwarkanath  Mitter  for  Respondent. 

A  died  leaving  B  his  mother  and  C  his  sister.  B  kept 
possession  of  his  property  until  her  death,  when  C  took 
it>  and  remained  in  possession  until  her  death.  When  C 
died,  Df  a  collateral  heir  o(  A,  took  possession.  The 
plaintiffs,  the  co-heirs  with  D  oi  A,  sued  for  their  share 
of  the  property.  Held  that  (Ps  possession  was  adverse 
to  the  plaintiffs,  and  that  their  cause  of  action  accrued 
on  B^s  death. 

It  is  adn)itted  by  all  parties  that  the  de- 
cision of  this  Court  in  3667  of  1864  must 
govern  j668  of  1864. 

In  3667  of  1864,  the  facts  may  be  con- 
cisely stated  as  follow:  Some  considerable 
time  ago  one  Kaleenath  died,  leaving  a 
mother,  Kripa  Moyee,  and  a  sister,  Huro 
Soonduree,  but  no  child  or  widow  him  sur- 
viving. Kripa  Moyee  took  possession  of 
his  property,  and  retained  it  until  her  death 
in  1235,  when  Huro  Soonduree  look  it,  and 
remained  in  possession  of  it  until  she  died. 

When  Huro  Soonduree  died,  her  hus- 
band's son  by  a  co-wife  attempted  to  take 
possession  of  this  property ;  but  the  defend- 
ant in  this  suit,  Biressur,  claiming  to  be 
collateral  heir  of  Kaleenath,  recovered  it 
from  the  trespasser. 

The  plaintiffs  in  the  present  suit  are  third 
cousins  of  Biressur,  and  stand  in  the  same 
relation  to  Kaleenath  as  he  does;  therefore 
they  are  co-heirs  with  him  of  Kaleenath. 

Under  these  circumstances,  this  suit  is 
brought  to  recover  from  Biressur  the  plaint- 
iff's share  (as  co-heirs  with  him  of  Kaleenath) 
of  the  property  originally  belonging  to 
Kaleenath,  which  he  recovered  in  the  suit 
above  mentioned. 

Amongst  other  things,  the  defendant 
pleads    limitation    of    time.    Both    Courts 


below  over-ruled  this  plea,  and,  on  the  merits, 
decreed  in  favor  of  the  plaintiffs. 

On  special  appeal  to  this  Court,  it  is  urged 
by  the  defendants  that  the  plaintiff's  cause 
of  action  first  accrued  on  Kripa  Moyee's 
death,  which  is  admitted  to  have  occurred 
more  than  1 2  years  before  the  institution  of 
this  suit,  and  that  the  Lower  Appellate  Court 
has  come  to  the  conclusion  that  Huro 
boonduree's  possession  was  not  adverse  on 
legally  insufficient  evidence. 

On  the  part  of  the  plaintiffs  it  is  urged  that 
the  Lower  Appellate  Court  was  right  in  treat- 
ing Huro  Soonduree's  possession  as  not  adverse 
to  the  plaintiff's,  and,that  being  so,  the  plaintiff's 
cause  of  action  did  not  arise  before  her  death, 
which  admittedly  took  place  within  the  period 
of  limitation.  Also  that,  even  if  the  Lower 
Appellate  Court  was  w#ong  in  this,  the  re- 
covery of  the  property  by  Biressur,  as  heir 
of  Kaleenath,  must  enure  to  the  benefit  of 
his  co-heirs ;  and  consequently  the  plaintiff's 
cause  of  action  first  accrued  after  this  when 
Biressur  set  up  an  adverse  title  to  him. 

It  is  not  contended  before  us  that  Bires- 
sur, in  h\%  suit  for  the  land,  in  any  way  pre- 
tended to  seek  its  recovery  on  behalf  of  any 
other  person  than  himself,  or  even  that  he 
then  knew  of  the  existence  of  his  co-heirs; 
and  we  are  of  opinion  that  the  recover}'  of 
the  property  by  him  in  that  suit  did  not  affect 
the  running  of  the  time  against  the  plaintiffs. 

Next,  as  to  the  character  in  which  Huro 
Soonduree  held  the  property  in  question, 
we  think  that  possession  of  property  must 
always  be  attributed  to  a  right  to  the  pro- 
perty of  the  largest  possible  kind  on  the 
part  of  the  person  possessing  it,  until  it  be 
shewn  either  that  the  possessory  right  really 
is  in  another  person,  and  that  the  present  en- 
joyment is  by  his  permission,  or  that  the  pos- 
session, although  of  right,  is  so  under  some 
limited  right  to  the  property.  Consequently 
we  think  that  Huro  Soonduree's  possession 
must,  primd  facie,  be  presumed  to  be  of 
right  in  herself,  and  adverse  to  -all  the 
world ;  and  we  do  not  learn  from  the  record, 
or  from  the  judgment  of  the  Lower  Appellate 
Court,  that  there  was  any  evidence  whatever 
before  the  Court  to  rebut  this  presumption, 
except  the  alleged  admissions  of  the  defend- 
ant made  in  the  plaint  filed  in  the  suit 
already  referred  to  as  brought  by  him  for  the 
recovery  of  the  property.  All  the  other 
considerations  by  which  the  Lower  Appellate 
Couit  supported  its  judgment  appear  to  us 
to  be  pure  speculations  as  to  the  possible  con- 
duct of  parties  under  a  different  condition  of 
circumstances. 
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On  referring  to  the  plaint  in  the  suit  in 
question,  we  find  that  the  present  defendant 
dien  stated  that  he  was  the  head  of  the 
family;  that  he  and  his  mother  and  Huro 
Soondoree  lived  in  commensality  ;  and  that 
Haro  Soonduree  was  allowed  by  himself  and 
his  mother  to  have  possession  of  property 
daring  her  life.  This  may  be  very  good 
evidence  against  the  defendant  if  such 
were  needed  to  show  that  Huro  Soon- 
duree s  holding  was  not  adverse  to  him ; 
bm  it  can  be  no  evidence  in  favor  of 
the  plaintiff,  because  the  defendant  might, 
during  the  whole  time,  have  been  himself 
holding  adversely  to  the  plaintiff,  and,  in 
fact,  was  so  from  and  after  the  time  of 
bringing  the  suit,  because  he  therein  dis- 
tinctly asserted  himself  to  be  sole  heir,  and 
recovered  the  property  in  that  character. 

We  are,  therefore,  of  opinion  that  there  is 
in  this  case  no  evidence  to  rebut  the  pre- 
sumption that  Huro  Soonduree's  possession 
was  adverse  to  the  plaintiffs ;  and  as  their  right 
to  recover  the  property  accrued  on  Kreepa 
Moyee's  death,  and  as  nothing  has  since 
occurred  to  prevent  time  from  running 
against  them,  the  Lower  Appellate  Court 
was  wrong  in  law  in  saying  that  the 
plaintiff  was  not  barred  by  limitation : 
its  jadgment  on  the  preliminary  issue  must, 
therefore,  be  reversed.  The  decree  must 
be  in  favor  of  the  defendants  with  all  costs, 
in  both  the  suits  under  special  appeal 
before  us. 


The  13th  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonaih 

Pundit,  Judges. 

LinuUtion  (Act  XIV.  of  1859)— Mesne-profits— 
Possession  of  land— Deduction* 

Case  No.  13  of  1865. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerb/toontf  dated  the  igth  Sep- 
tember 18641 

Baboo  Issureenund  Dutt  Jha  (Plaintiff), 

Appellanty 

versus 

ParbuUy  Churn  Jha  and  others  (Defendants), 

Respondents, 

Baboo  Juggadanund  Mookerjee  for 
Appellant. 


Baboos  Dwarkanath  Mitter  and  Unnoda 
Pershad  Banerjee  for  Respondents. 

Suit  laid  at  Rupees  23,280-8  as. 

Six  years  is  the  period  of  limitation  prescribed  by 
Act  XIV.  of  1859  for  suits  for  mesne-profits,  and  12 
years  for  suits  for  possession  of  land. 

In  a  suit  for  mesne-profits,  Act  XIV.  allows  no  de- 
duction for  the  pendency  of  the  suit  for  possession. 
The  only  deduction  which  that  Act  allows  is  for  the 
pendency  of  a  suit  not  adjudged  on  its  merits  owing  to 
some  objection  as  to  jurisdiction,  &c. 

The  appellant  argues  that,  in  this  case 
(brought  by  him  after  the  passing  of  Act 
VIII.  of  1859)  to  obtain  wasilat  of  certain 
lands  during  dispossession  after  he  had  sued 
for  and  obtained  possession  of  the  lands  in 
a  separate  suit,  the  cause  of  action  arose  from 
the  date  of  the  decree  in  the  former  suit ;  and 
that  the  limitation  for  such  a  claim,  under 
the  new  law,  is  twelve  and  not  six  years. 

In  support  of  his  argument,  the  pleader 
quotes  a  decision  in  case  No.  316  of  1863  of 
a  Divisional  Bench  of  two  Judges,  dated  22nd 
February  1864.  We  find,  however,  that, 
in  a  Full  Bench  decision  of  five  Jirdges  in 
a  suit  brought  before  Act  Mil.  of  1859, 
it  was  decided  on  the  2nd  of  April  1864, 
that  the  cause  of  action  in  such  cases  does 
not  arise  from  the  date  of  the  previous 
decree  for  possession ;  but  that,  under  the 
old  Law  of  Limitation,  before  Act  XIV.  of 
1859  came  into  operation,  the  plaintiff  was 
entitled,  in  calculating  the  period  of  limita- 
tion, to  a  deduction  of  the  period  during 
which  the  claim  for  possession  was  pending 
in  Court. 

The  Limitation  Law  is  now  changed ;  and 
no  deduction  is  allowed  to  a  plaintiff,  except 
for  the  period  during  which  another  suit  for 
the  same  right  was  pending  in  other 
Courts,  in  case  the  first  action  was  not  ulti- 
mately adjudged  on  its  merits,  owing  to 
some  objection  of  jurisdiction,  &c.  The  suit  • 
for  possession  being,  as  a  matter  of  course, 
separate  from  the  present  suit  for  mesne-pro- 
fits, and  having  been  adjudged  on  the  merits, 
no  deduction  can  be  allowed  in  this  case  for 
the  period  that  the  first  suit  was  pending. 
The  claim  for  wasilat  has  also,  by  the  new 
law,  been  made  subject  to  limitation  of  six 
years  instead  of  twelve,  though  that  period 
is  still  allowed  for  suits  for  possession  of 
land.  The  law  on  the  point  is  explained 
in  two  decisions  of  the  High  Court,  reported 
in  Volume  L  of  the  Weekly  Reporter,  pages 
65,  83,  and  84. 

The  Judge  below  having  rightly  applied 
limitation  to  the  soit,  we  reject  this  appeal 
with  costs. 
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The  15th  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Suit  for  enhancement  by  Auction-purchaser  (be- 
fore Act  X.  of  i859lh-Uniform  payment  by 
Ryot  before  Decennial  Settlement— Onus  pro- 
band!. 

Case  No.  551  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
JtuLge  of  the  Small  Cause  Court,  exercising 
the  powers  of  a  Principal  Sadder  Ameen  of 
Furreedporet  in  Dacca,  dated  the  24th  De- 
cember 1864,  affirming  a  decision  passed  by 
the  Moonsiff  of  that  District,  dated  the  31st 
December  1861, 

Showdaminee  Dossia  (Plaintiff;,  Appellant, 

versus 

Gooroo  Pershad  Dull  and  others  (Defend- 
ants'^, Respondents, 

Baboos  Mohinee  Mohun  Roy  and  Chunder 
'  Madhuh  Ghose  for  Appellant. 

None  for  Respondents. 

In  a  suit  for  enhancement  brought  by  an  auction- 

Eurchaser  before  Act  X.  of  ii>59»  the  ryot  cannot  avail 
imself  of  the  presumption  arising  under  Section  4  of 
that  Act  from  a  uniform  payment  for  20  vears,  but 
must  prove  uniform  payment  for  12  ^ears  before  the 
Decennial  Settlement.  Notwithstandmg  proof  of  such 
payment,  he  will  still  be  liable  to  enhancement  in  re- 
spect of  lands  held  by  him  in  excess  of  the  quantity 
mentioned  in  his  lease. 

This  suit  having  been  instituted  before 
Act  X.  of  1859  came  into  operation,  and 
therefore  not  being  a  case  under  that  Act, 
the  presumption  arising  under  Section  5  of 
the  law  from  a  uniform  payment  for  twenty 
years  does  not  apply  to  this  case. 

The  findings  of  the  Lower  Appellate 
Court  are  not  sufficient  to  debar  the  special 
appellant  from  obtaining  a  decree  for  en- 
hancement against  the  defendant.  The 
ryot  muse  show  that  the  lands  have  paid  a 
uniform  amount  of  rent  from  a  time  \2 
years  prior  to  the  Decennial  Settlement, 
before  he  can  successfully  answer  the  claim 
of  enhancement  at  Pergunnah  rates  brought 
against  him  by  a  plaintiff  claiming  to  be  an 
auction-purchaser.  Even,  if  the  defendant 
had  succeeded  in  establishing  such  a  pay- 
ment, he  would  still  be  liable  for  the  rents 
of  the  lands  said  to  be  held  by  him  in  excess 
of  the  quantity  originally  leased  out,  and  for 
which  he  was  hitherto  paying. 

The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  to  ascertain  whether 


the  plaintiff  is  an  auction-purchaser  entitled 
to  enhance  at  Pergunnah  rates  under  tbe 
laws  in  force  before  Aft  X.  of  1859  came 
into  operation,  and  to  find  out  from  what 
times  what  rents  have  been  paid  for  the 
tenure,  what  was  the  quantity  of  land  ori- 
ginally leased  out,  what  quantity  of  it  has 
been  since  taken  away  for  public  purposes, 
and  how  much  at  present  the  defendant  holds 
in  excess  of  the  remainder  of  the  original 
quantity.  It  will  then  proceed  to  ^n  what 
is  the  proper  Pergunnah  rate  of  rents  for  the 
whole  of  the  lands  held  by  the  defendant,  or, 
as  the  case  may  be,  of  the  quantity  that  he 
mav  be  found  to  hold  in  excess  of  the  on- 
ginal  quantity  leased  out,  minus  the  lands 
taken  for  public  purposes. 


The  15th  May  1865.  ^ 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Adoption— Sale  by  Widow— Jud^ent  on  per- 
mission to  adopt,  and  on  adoption  and  legfti- 
macy,  is  a  Judgment  in  rem. 

Case  No.  292  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Moor shedabad,  dated  the  i8th  Jun% 
1864. 

Rajkristo  Roy  (Defendant),  Appellant, 

versus 

Kishoree  Mohun  Mojoomdar  (Plaintiff), 

Respondent. 

Messrs,  R,  V,  Doyne,  G,  C,  Paul,  and  R,  T. 
Allan,  and  Baboos  Kishen  Kishore  Ghosti 
Dwarkanath  Mitter,  Onoocool  Chundet 
Mookerjee,  Ashootosh  Dhur,  and  Umbia 
Churn  Banerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Unnoda  Pershi 
Banerjee  for  Respondent. 

Suit  laid  at  Rupees  21,045-8-102. 

An  adopted  son  is  not  actually  precluded  from  e\ 
questioning  acts  done  by  his  mother  during-  his  mir 
ity  or  before  his  adoption,  in  the  same  manner  as 
other  reversioner  might  question  such  a<5ls.  Yet  a  _ 
by  a  widow,  with  the  consent  of  all  legal  heirs  at  1 
time  existing,  and  ratified  by  decrees  of  Courts,  is  bii 
ing  on  reversioners  as  well  as  on  an  adopted  aoa 
opted  long  after  the  sale. 

A   matter  of  adoption  and  legitimacy  or  the 
decided  by  one  Court  should  b«  considered  se^ 
and  not  open  to  question  in  another  Coort*  qdI 
the    opposmg    party,    on    whom    lies   the   bm'* 
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of  setting'  aside  the  adoption,  can  show  by  clear  and 
cofldiisive  evidence  that  there  has  been  fraud  or  col- 
hsioB. 

This  is  a  remanded  case,  and  there  has 
been  previous  hiigation  between  the  repre- 
sentatives of  the  parlies,  which  renders  it 
necessary  to  state  the  facts  in  dispute  at 
some  length. 

The  defendant  is  the  representative  of  a 
purchaser  of  8  annas  of  a  valuable  mehal, 
tailed  Manushmora,  &c.,  and  lot  Kholahatee, 
kc,  bearing  a  sudder  jummah  of  7,850  rupees. 

The  position  of  the  plaintiff  and  of  his 
family  is  shown  by  the  annexed  family  tree : — 
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By  a  supplemental  plaint,  the  plaintiff 
corrected  the  date  of  his  father's  death,  and 
placed  it,  not  in   1223,  as  at  firsts  but  in 

U22. 

We  must  observe  here  that  the   written 
Ittttement  of  the  plaintiff  was  not  drawn  up 
pn  accordance  with  Act  VIII.  of  1859.    In- 
of  being  a  statement  of  the  plaintiff's 
case,  and  a  simple  narrative  of  the  facts, 
(prescribed  by  Section  123  of  Act  VIIL, 
was  an  argumentative  reply  to  the  written 
[>ttlement  of  the  defendant.     This  was  wholly 
Ihtgnlar,  and  should  not  have  been  permit- 
tod  bjr  the  Court. 


The  defendant's  statement  was  to  the  ef- 
fect that  his  father,  the  late  Nursingh  Roy, 
had  obtained  possession  of  the  property 
claimed  under  a  mortgage,  which,  in  a  suit 
between  him  and  Gocool  Monee,  mother  of . 
the  plaintiff,  and  others,  had  been  confirmed 
to  him  by  decree  of  Courts  on  the  4th  August 
1829  and  on  the  20th  of  July  1833.  The 
defendant  pleaded  limitation  and  other  points, 
which  will  be  fully  noticed  hereafter. 

On  the  nth  of  June  1862,  the  Judge, 
Mr.  A.  E.  Russell,  dismissed  the  claim  of 
the  pUiniiff,  holding  that  the  decisions 
relied  on  by  the  defendant  in  cases  in  which 
the  plaintiff  was  represented  by  his  adopting 
mother  showed  the  mortgage  to  have  been 
contracted  for  the  joint  debts  of  the  family, 
and  proved  the  common  ancestor,  Sooruj 
Narain,  to  have  died  heavily  indebted.  In 
short,  the  Judge  appears  to  have  entered 
fairly  in  the  case,  and  to  have  treated  the 
claim  as  res  judicata. 

The  case  was  appealed  after  an  ineffectual 
attempt  to  get  the  Judge  to  review  his  deci- 
sion ;  and  the  High  Court  (Justices  Norman 
and  Kemp)  held,  on  the  19th  of  June  1863, 
that  the  plaintiff  was  estopped  as  to  the  share 
which  he  claimed  in  right  of  Moorali  Mohun, 
but  was  not  estopped  in  regard  to  the  share 
which  he  claimed  in  right  of  Pearee  Mohun, 
his  adopting  father,  although  the  Court  ad- 
mitted that  the  former  decision  might  be  a 
strong  piece  of  evidence  against  him. 
There  is  something  not  quite  clear  to  us  in 
the  reasoning  of  the  Court  on  remand ;  but  the 
case  was  remanded  for  trial  on  the  merits,  and 
this  has  enabled  us  to  enter  fully  into  the 
whole  matter,  with  the  consent  of  both 
parties  who  have,  in  argument,  left  no  point 
unenquired  into. 

On  remand,  a  fresh  Judge,  Mr.  W.  B. 
Buckle,  entering  fully  into  the  matter,  and 
reciting  the  previous  litigation,  has  come  to 
the  following  conclusions.  The  Judge  finds 
that  the  suit  is  not  barred  by  limitation; 
that  the  adoption  of  the  plaintiff  is  good  and 
valid ;  and  that  the  same  has  been  recognized 
by  decisions  of  the  Courts  of  zillah  Dinage- 
pore  in  1858  and  1859;  that  the  plaintiff 
has  sued  within  time,  as  he  did  not  reach  his 
majority  until  1260;  that  the  plaintiff, 
claiming  not  as  heir  of  Gocool  Monee,  but  of 
Pearee  Mohun,  is  not  barred  by  the  deci- 
sions of  the  Provincial  and  the  Sudder 
Courts  of  1829  and  1833  ;  and  that  he  has  a 
right  to  his  share,  as  claimed,  of  4  annas, 
with  mesne-profits  from  1222  to  1259. 

The  claim  of  the  appellant  to  have  the 
judgment  reversed  has  now  been  vciy  fully 
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argued  by  Mr.  Doyne,  who  has  reviewed 
the  whole  history  of  that  litigation  as  well 
as  the  limited  amount  of  evidence  pro- 
duced, and  who  raised  the  following  points 
in  favor  of  his  client : — 

1.  The  plaintiff* has  not  shown  that  he  has 
sued  within  12  years  after  the  attainment 
of  bis  majority,  for  he  has  never  stated  in 
what  month  of  1 260  he  became  of  age  ;  and 
he  has  no  evidence  on  this  head,  save  the 
decisiops  of  the  Dinagepore  Court,  which 
are  not  conclusive. 

2.  Even  if  he  could  make  out  the  above 
point  satisfactorily,  limitation  by  the  laches 
of  the  mother  has  affected  his  claim.  More 
than  12  years  have  elapsed  between  the 
death  of  the  father  in  1814  (1222)  and  the 
act  of  adoption  in  1250. 

3.  The  permission  to  adopt  has  not  been 
proved,  there  being  no  evidence  of  the  same 
unless  the  decisions  of  the  Dinagepore 
Courts  are  taken  as  evidence,  which  they 
are  not. 

4.  The  former  judgment  in  the  mortgage 
case,  though  not  an  estoppel  as  2i  judgment 
in  rem,  is  a  judgment  in  a  case  where  the 
plaintiff  was  represented,  and  is  binding  on 
5im.  Eveji-  in  the  lowest  point  of  view, 
it  is  a  strong  piece  of  evidence  which  the 
plaintiff  cannot  get  over,  and  which  he  has 
pot  rebutted. 

5.  A  sale  by  a  widow,  with  the  consent 
of  all  legal  heirs  at  the  time  existing,  would 
be  binding  on  reversioners,  and  is  binding 
on  the  plaintiff  in  this  suit. 

The    previous    decisions   bearing    on   the 

.    Provincial  Court,  4th  Aupust  1849.        litigation  of 

S.  D.  A.,  20th  August  1833. 

Principal  Sudder  Ameen  of  Moorshe 
dabad,  2pth  of  April  1848. 

Ditto  Judge,  31st  of  December  1850. 
.    S.  D.  A.,  23rd  June  1852. 

Principal  Sudder  Ameen  of  Dinage 
pore,  7th  July  1858. 

Ditto  Judge,  18th  June  1859. 

S.  D.  A.,  36th  November  i860. 


the  whole 
case  as  be- 
tween the 
parties  are 
given  here 
in  the  mar- 
gin. 


The  decisions  referred  to  as 

Boulnois,  paire  70,  Shib  Chunder 
"Doss  vs.  Shib  Kisscn  Banenee. 

Weekly  Reporter— P.  C.  Case  No.  12, 

-April  1865.  »,    ,     . 

S.  D.  A.,  Bamun  Doss  Mookerjec, 
page  583,  of  1850;  also  Moore's  Re- 
ports, same  case,  Vol.  VUI.,  page  169. 

Boulnois,  pa^e  120,  No.  II. 

Taylor  on  Evidence,  pages  1 1^0-1098, 
Volume  U. 

S.  D.  A  ,  page  596-1856. 

Vjavashta  Durpuoi  page  1040. 


shewing  the 
law  on  si- 
milar cases 
are  also 
here  given 
in  the  mar- 
gin. 

The  case 
•was  argued 


for  the  respondent  by  BaboosUnnbda  Pershad 
Banerjee  and  Sreenaih  Doss,  as  well  as  tfaft 
whole  law  of  the  case  and  the  various  pre* 
cedents  quoted  by  both  sides.  We  are  enabled 
to  pronounce  the  following  judgment  oil 
all  the  points  taken  up  seriatim. 

On  the  first  point,  we  observe  that  the  plaint- 
iff has  never  at  any  time  stated  in  what  mondl 
of  the  year  i860  he  came  of  age.  nor  has 
he  produced  in  this  case  any  oral  or  docu* 
mentary  evidence  to  prove  the  date  of  hit 
majority.  What  he,  as  well  as  the  Judge 
who  decreed  his  claim,  have  relied  on  is  a 
decision  by  another  Court  in  a  case  in  which 
the  plaintiff  sued  one  Jugunnath  Pershad 
Roy. 

The  Judge  treats  this  case,  as  we  under- 
stand him,  as  a  judgment  in  rem,  settling 
against  all  the  world  the  date  of  the  plaint- 
iff's attainment  of  his  majority.  On  refer- 
ring to  that  judgment,  we  find  that  it  is 
based  on  the  ne2:lcct  of  the  defendant  to 
prove  limitation  against  the  plaintiff,  and 
is  otherwise  supported  by  very  illogical  and 
inconclusive  grounds.  Moreover,  neither  ia 
that  judgment  nor  in  any  other  part  of  this 
record  is  there  anv  evidence  to  show  when 
the  plaintiff  reached  his  majority.  The 
judi»ment  itself  relied  on  in  reality  settles 
nothing  excey>t  that  the  defendant  iif  the 
cai^e  had  not  proved  limitation  against  the 
plaintiff,  which  he  was  not  bound  to  da 
We  hold,  therefore,  that  the  precise  date  of 
the  majority  is  practically  an  open  question 
to  this  hour. 

As  regards  an  earlier  case,  that  of  1848, 
decided  by  the  Principal  Sudder  Ameen, 
and  then  appealed  10  the  Judge  in  1850, 
we  find  that  the  mother  of  the  plaintiff  then 
said  he  was  1 1  years  of  age,  while  the  op- 
posite party  alleged  him  to  be  16.  But  the 
truth  or  falsehood  of  these  statements  was 
never  judicially  decided  ;  and,  as  we  have 
said,  there  is.  in  fact,  no  finding  by  any  com- 
petent Court,  through  the  whole  of  the 
litigation,  as  to  the  dale  of  the  birth, 
or  of  the  attainment  of  majority,  of  the 
plaintiff. 

On  the  other  hand,  we  observe  that  this 
point  was  never  formally  put  in  issue,  when 
the  case  went  before  the  Judge  in  i86a; 
nor  was  it  made  one  of  the  grounds  of 
appeal  to  the  High  Court  in  1863,  when  the 
case  was  remanded.  Practically  ihe  case 
has  been  treated  as  if  the  plaintiff  had  come 
of  age  at  some  time  during  1260,  and  we 
may  observe  that  he  would  have  been  in 
lime   had    he   come   of   age   earlier,   or    in 

1258. 
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On  the  wHole,"  however,  it  is  not  necessary 
for  05  to  decide  the  case  on  this  point.  Did 
*e  think  the  decision  would  be  affected  by  it, 
»e  should  call  on  the  plaintiff  to  state  the 
iaie  of  his  birth,  and  the  precise  month  when 
he  came  of  age,  and  to  furnish  evidence  on 
tins  point  as  he  ought  to  have  done  from 
ikft  first  ;  and  we  should  be  compelled  to  put 
off  our  final  decision  for  a  time.  But  this 
k  Bnnecessary  ;  and  we  have  only  to  record 
•pinion  that  the  judgment  relied  on  by  the 
; Lower  Court  is  not  binding,  and  ought  not  to 
have  been  used  as  it  has  been  by  the  Judge. 

On  the  second  'point,  as  to  whether  the 
idopted  son  is  barred  by  the  laches  of  the 
.tdopting  mother,  much  stress  has  been  laid 
hy  Mr.  Doyne  in  the  case  of  Shib  Chunder 
Dossr^rjwj'ShibKishenBanerjee, 

Me^'o!* }     *"^  ^"^  ^^  learned  and  elaborate 
judgments  recorded  by  the  Chief 
Justice  Peel  and  Sir  James  Colvile.     But  the 
'  teal  point  at  issue  in  that  case  was  whether 
llie  English   Law   of   Limitation    governed 
I  dispute  between  Hindoos  for  lands  situated 
IB  ihe  Mofussil — whether,  in  short,  the  limit- 
ation was  to  be   12  years  or  20  years  ;  and 
.we  cannot  find  anything  in  that  decision,  or 
Iri  any  other  of  those  laid  before  us,  to  war- 
t  us  in  holding  that  an  adopted  son   is 
luded  from  ever  questioning  acts   done 
y  his  mother  during  his  minority  or  before 
adoption,  just  as  any  other  reversioner 
night  question  such  acts.     On  this  point, 
therefore,  there  is  no  ground  for  saying  that 
the  plaintiff  is  out  of  Court,  ahhouij:h  the 
effect  of  previous  litigation  on  the  subject 
I  cf  the  mortgage  and  sale  remains  to  be  con- 
adered,  and  may  have  an  important  bearing 
00  our  decision. 
On  the  third  point,  we  agree  so  far  with 
;.  Ae learned  Counsel  as  to  think  that  the  judg- 
ments of   the   Dinagepore    Courts   of    July 
1858   and   June    1859    are,    as   judgments, 
eminently  unsatisfactory.      The  decision  of 
the  Judge  is  tantamount  to  no  decision,  for 
he  gives   no   reasons,   but   simply   concurs 
with  the  Principal  Sudder  Ameen.    The  case, 
however,  ran  regularly  through  three  Courts, 
the  appeal   of    the    defendant    against    the 
adopted  son  being  finally  dismissed  on  a  mere 
poim  of  law  by  the  Sudder  Court  on  the 
t6th  November   i860.     Still,  we  are  clear 
thit  a  judgment  on  a  permission  to  adopt, 
,  and  on  the  consequent  legality  of  the  plaint- 
iff's x/^/ux,  adoption,  and  right  to  sue  or  claim, 
;.   ts  a  judgment  in  rem  binding  against  all  the 
L    •wid,  and  not  liable  to  be  questioned  by 
■    third  parties.     In  the  case  in  question,  the 
validity  of  the  onoomoitee  pufiro,  put  for- 
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ward  by  the  plaintiff,  was  the  main  point 
in  issue.  Some  evidence  was  tender^  ii^ 
support  of  the  fact;  the  arguments  for  and 
against  the  genuineness  of  the  deed  were 
fully  considered  :  and  the  Principal  Sudder 
Ameen,  according  to  his  lights,  gave  a 
judgment  on  the  point.  In  Goodeveon  Evi- 
dence, adoption,  like  marriage  and  bastardy, 

is  expressly  mentioned  as  one 
Page  288-9-90.      of  the  cases  in  which  a  judg- 
ment would  be  final  and  con- 
clusive.    The  reasoning  -of  their  Lordships 
of  the  Privy  Council  in  the  case  reported 
at  pages  36  and  37  of  the  Weekly  Reporter  for 
April  1 865,  No.  1 2,  seems  to  point  to  the  same 
conclusion.     The  very  nature  of  such  a  case 
suppoits    the    contention    of    the    plaintiff. 
A  man  cannot  be  repeatedly  put  to  the  proof  i 
of  his  legitimacy,  nor  could  it  be  consonant  " 
to  public  morality,  and  to  the  first  principles 
of  justice,  that  a  question  of  bastardy,  legi- 
timacy, or  the  like,  which  had  been  decicfed 
in  the  negative  by  one  Court,  should  again 
be  deemed  unsettled  and  open  to  question 
in  another  Court,  unless  the  opposing  party, 
on  whom   would   lie  the  burden  of  setting' 
aside  the  adoption,  were  prepared  to  show, . 
by  clear  and  conclusive  evidence,  that  there ; 
had  been  fraud  or  collusion.     In  this  view, ' 
it  is  quite  unnecessary  for  us  to  enter  into 
the  various  questions  that  have  been  argued 
as  to  the  date  of  the  first  appearance  of  the 
onoomottee  puttro — the   discrepancy   in   the- 
signatures  of  the  witnesses  to  that  deed,  the- 
hand-wriiing  of  Pearee  Mohun,  or  any  other 
similar  matter  of  evidence  and  inference. 

It  is  sufTicieni  for  us  that  the  plaintiff  as- 
serted his  adoption  in  a  case  which  ran  duly 
through  three  Courts,  and  in  which  the  op*- 
ponent  had  an  ample  opportunity  of  procur- 
ing redress,  if  the  judgment  in  favcH*  of- 
adoption  were  thought  defective  in  law  or 
evidence.  We  think  that  less  hardship  i» 
done  by  our  accepting,  as  final,  a  judgment, 
the  reasoning  of  which  may  -seem  open  to. 
criticism  on  such  a  point,  than  in  laying 
down  that  questions  of  vital  importance 
to  public  morality,  to  private  status^  and 
to  social  existence,  should,  after  a  lapse 
of  years,  be  treated  as  mere  waste  paper,  a9 
settling  nothing,  or  as  applicable  only  to  the 
parties  between  whom  they  were  delivered. 

If,  then,  the  case  rested  on  this  point 
only,  we  should  have  no  hesitation  in  affirm- 
ing the  judgment  of  the  Lower  Court.  But, 
as  we  have  seen,  the  case  has  been  fully 
argued  on  wholly  distinct  considerations. 

We  come  now  to  the  fourth  point — the 
decisions  on  the  mortgage  of  1829  and  of 


1& 


civa 


THiC  WSEKtT  RiCPOftTEft. 


Rulingu 


[VounL 


1833.  The  decision,  It  is  admitted  by  Mr. 
Doyne,  is  not  a  judgment  in  rem  /  but  it  is 
contended  that  it  is  a  judgment  inier  paries 
to  which  the  plaintiff  was  privy  through 
his  representative,  and  by  which  he  is 
bound.  This  point  does  not  appear  to  have 
been  presented  to  our  colleagues  when  they 
remanded  the  case,,  at  least  not  in  this 
shape.  On  looking  at  those  judgments,  we 
find  that  the  father  of  the  appellant  before 
us  sued  to  obtain  possession  of  the  property 
mortgaged  to  him,  made  all  the  existing 
members  of  the  family  parties  to  his  claim, 
and  expressly  raised  the  point  that  mort- 
gages were  contracted,  and  that  sales  event- 
ually took  place  on  account  of  the  debts 
of  Sooruj  Narain,  his  funeral  obsequies,  and 
other  ceremonies.  The  defendants  denied  the 
deed  of  sale,  and  urged  as  a  reason  for  their 
denial  ihat  no  debts  were  incurred  by  Sooruj 
Narain^ 

These  pleas  were  regularly  gone  into 
both  by  the  Provincial  and  the  Sudder 
Courts,  and  both  Courts  agreed  in  holding, 
as  proved,  the  existence  of  the  debts  and 
the  execution  of  the  sale.  A  very  strong 
piece  of  evidence,  on  which  the  Court  relied, 
was  a  report  from  the  Collector  of  Rung- 
pore,  whose  business  it  had  been  specially 
to  enquire  into  the  condition  of  Sooruj 
Narain's  affairs  with  a  view  to  his  taking 
the  estate  under  the  Court  of  Wards,  which 
report  stated  the  existence  of  heavy  charges 
and  liabilities  on  the  estate,  including  the 
liabilities  to  the  father  of  the  appellant  be- 
fore us.  We  cannot,  as  argued  for  the  re- 
spondent, lay  any  stress  on  the  expression 
used  in  the  deed  of  mortgage  by  the  de- 
fendants to  the  effect  that  the  debts  were 
"their  debts;''  nor  can  we,  at  this  dis- 
tance of  time,  take  upon  us  to  say  that 
the  evidence  on  which  both  the  Courts  relied 
at  that  time  was  either  suspicious  in  char- 
acter, inadequate  in  quantity,  or  deficient  in 
judicial  weight. 

The  case  was  very  fully  tried,  and  a  judg- 
ment given  on  all  the  points,  including  that 
of  the  indebtedness  of  the  father,  which 
was  a  condition  precedent  to  the  validity 
of  the  sale.  On  this  head,  therefore,  we 
hold  the  contention  of  the  respondent  to 
fail. 

Our  opinion  seems  fortified  by  that  of 
the  Privy  Council  in  the  Madras  case  already 

adverted  to,  in  which 
A^rtse^  Reporter,  j^  ^as  held  that  the 
^dJ'aoth  Novem-  Succeeding  heirs  were 
ber  1863.  bound  by  a  decree  ob- 

tained against  a  widow. 


Their  Lordships  said  that,  "  unless  it  could 
"be  shewn  that  there  had  not  been  a  fair 
"trial  of  the  right  in  that  (a  former)  suit, 
"  or,  in  other  words,  unless  that  decree  could 
"  have  been  successfully  impeached  on  some 
"special  grounds,  it  would  have  been  ait 
"  effectual  bar  to  any  new  suit  in  the  Zillah 
"  Court  by  any  person  claiming  in  succession 
"to  Unga  Mootoo."  "For,  assuming  her 
"  to  be  entitled  to  the  zemindaree  at  all,  the 
"whole  estate  would  for  the  time  be  vested 
"in  her  absolutely  for  some  purposes^ 
"  though  in  some  respects  for  a  qualified  in* 
"  terest ;  and,  until  her  death,  it  could  not  be 
"ascertained  who  would  be  entitled  to  suc- 
"  ceed.  The  same  principle,  which  has  pre- 
"  vailed  in  the  Courts  of  this  country  as  to 
"  tenants  in  tail  representing  the  inheritance, 
"would  seem  to  apply  to  the  case  of  a 
"  Hindoo  widow ;  and  it  is  obvious  that  there 
"would  be  the  greatest  possible  inconveni^ 
^^  ence  in  holding  that  the  succeeding  heirs 
**were  not  bound  by  a  decree  /airly  and 
^'properly  obtained  against  the  widow.*' 

Now,  to  apply  this  principle  to  the  case 
before  us,  it  is  clear  that  the  judgment  of  the 
Provincial  and  Sudder  Courts  cannot  be 
impeached  on  any  special  grounds  of  fraud 
or  collusion.  All  that  is  argued  is  that  the 
judgment  can  be  gone  into,  dissected,  criiii 
cised,  and  laid  bare,  as  if  it  were  any  judg- 
ment open  to  appeal  or  revision  by  a  higher 
Court.  But  this  is  a  doctrine  to  which  we 
are  not  prepared  to  assent.  The  decision  is 
one  which  it  is  beyond  our  power  to  revise 
and  interfere  with ;  and  all  we  have  to  con* 
sider  is,  whether,  it  being  final  and  conclusive 
between  the  parties  to  the  same,  it  can  be 
held  binding  on  reversioners  or  next  heirs^ 
as  raised  in  the  fourth  and  fifth  issues. 

Now,  the  doctrine  laid  down  in  the  passage 
just  quoted  at  length  would  seem  fully  to. 
authorize  us  in  holding  that  it  can  and  ougfal 
to  bind  such  persons;  and  this  view  is 
further  strengthened  by  the  ppsition  taken 
up  in  the  case  of  Jadoomonee  Debia  versmt 
Saroda  Prosunno  Mookerjee,  reported  at 
page  1 20  of  No.  9,  Volume  I.  of  Boulnois. 

In  that  case  the  authorities  and  prece* 
dents  on  an  intricate  point  of  Hindoo  Law 
were  carefully  reviewed  by  Sir  C.  Jack- 
son and  Sir  J.  Colvile,  and  the  rule  laid 
down  was  that  a  conveyance  by  a  widow^ 
with  the  consent  and  favor  of  the  next 
heir  living,  was  a  disposition  permitted  by] 
Hindoo  Law,  which  vested  the  absolute  estat 
in  the  donee.  Sir  C.  Jackson,  page  1251 
says :  "  It  is  not  always  easy  to  discover,  on 
"what  principles,  doctrines  of  Hindoo  Lav 
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"are  founded ;  but  it  seems  that,  where  the 
"iridow's  conveyance  is  executed  wiih  the 
"consent  of  all  the  nearest  heirs  living  at 
*the  time  of  conveyance,  and  there  are  no 
•other  heirs  of  preferable  or  equal  degree 
^living  at  the  decease  of  the  widow,  there 
''the  Hindoo  Law  considers  the  whole  estate 
"in  possession,  and  the  reversion  has  been 
"sufficiently  represented  for  the  purposes  of 
**sach  conveyance,  and  the  conveyance 
"itself  is  valid.  Such  a  doctrine  seems 
'*Dot  only  convenient,  but  unobjectionable 
**  in  principle." 

Sir  J.  Col  vile,  in  the  same  case,  page  120, 
ays:  *'The  case  of  Kasheenath  Byrakh 
**wrxiu'Haro  Soonduree  Debia,  which  has 
"long  given  the  law  to  this  Court,  and,  since 
*  it  is  a  decision  of  the  Privy  Council, 
''ought  to  have  given,  if  it  has  not  given, 
"the  law  to  the  Courts  of  the  East  India 
"Company,  establishes  that  the  estate  of  the 
"widow  is  something  higher  than  a  life- 
^estate;  that  it  entitles  her  to  the  posses- 
•*  sion  of  the  property  without  restriction ; 
"and  that  she  has  a  qualified  power  of  dis- 
''position  in  it,  the  limits  ot  which  it  is 
"difikuU,  if  not  impossible,  to  define  farther 
"than  by  saying  that  the  property  of  any 
"paiticular  exercise  of  that  power  must 
"depend  on  the  circumstances  on  which  it 
"is  made,  and  must  be  consistent  with  the 
"general  principles  of  Hindoo  Law  regard- 
"ing  such  disposition." 

The  above  ruling  is  further  confirmed  by 
the  decision  of  the  Privy  Council  in  the 
veil-known  and  oft-cited  case  of  Hanooman 
Tiuidy,  and  in  that  of  Bamun  Doss  Mook- 
ttjce,  page  169  of  Volume  VII.  of  Moore, 
.vhich  may  be  quoted  for  the  present  case 
]in  so  far  as  it  establishes  the  principle  that 
(tti    authority,     given     by    a    husband    to 

t widow  to  adopt  a  son,  does  not,  before 
adoption  has  actually  taken  place,  super- 
jtode  and  destroy  the  personal  right  of  a 
hndow  to  sue.  And  the  case  quoted  at  page 
596  of  the  S.  D.  A.  Reports  for  1856,  to 
wr  thinking,  goes  much  further  than  the 
kw,  as  at  present  understood,  would  war- 
Ant. 

To  apply  the  principle  laid  down  above 
by  the  learned  Sir  J.  Colvile,  it  would  per- 

I~  baps  be  dii&cult  to  find  a  case  where  a  sale 
by  a  widow  had  been  more  fairly  tried,  or 
'^re  a  fuller  decision  had  been  given  in 
ft  suit  to  which  all  the  necessary  persons 
Vere  made  parties,  years  before  the  plaintiff 
V^  even  called  into  existence. 
We  have  thus  sufficiently  reviewed  the 
hading  authorities  on  the  principles  of  Hin- 
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doo  Law  involved  in  a  consideration  of  the 
fourth  and  fifih  issues  laid  before  us.  And 
from  those  authorities  we  can  review  the 
salient  points,  and  draw  the  following  con- 
clusions on  the  facts,  as  admitted  by  both 
parlies.  The  mortgage  and  sale  and  the 
indebtedness  of  the  father  Sooruj  Narain 
were  all  facts  which  we  must  consider  to 
have  been  raised,  heard,  and  finally  set  at 
rest  as  simple  questions  of  fact  by  the  deci- 
sions of  1829  and  1833,  The  whole  of  the 
existing  partners  in,  and  heirs  to,  the  estate 
were,  moreover,  at  that  time  brought  before 
the  Courts.  The  present  plaintiff  was  not 
even  adopted  until  ten  years  after  the 
last  decision  on  the  disputed  conveyance 
had  been  delivered.  And  the  permission 
to  adopt,  on  the  plaintiff's  own  showing,  had 
remained  with  the  widow,  unregistered,  and 
not  formally  brought  to  the  notice  of  any 
authority,  great  or  small,  for  just  jo  years 
after  it  had  been  given  to  the  widow.  The 
Courts  of  1829  and  J833  had  evidently  no 
inkling  of  any  such  possible  adopted  heir 
i7ifuturo,  although  those  were  occasions  on 
which  Gocool  Monee  might  well  have  been 
expected  to  announce  the  existence  of  her 
deed  of  permission.  Supposing  the  widow 
had  lived  on,  as  other  widows  in  Bengal  have 
been  known  to  do,  for  more  than  50  years 
after  the  decease  of  their  husbands,  and  had, 
then  in  old  age,  adopted  a  son,  are  Courts  to 
countenance  the  proposition  that  such  a  son, 
when  adopted,  is  not  to  be  bound  by  the  acts 
of  his  adopting  mother,  done  and  concluded 
with  all  formalities,  or  actually  ratified  by 
solemn  decrees,  of  legal  tribunals  delivered 
in  cases  hotly  contested  up  to  the  highest 
Court  of  appeal?  We  think  not.  We 
must  remember  that  the  obligation  to  adopt 
has  been  deemed  a  mere  moral  obligation, 
and  not  one  which  can  be  enforced  by  legal 
process;  and  we  must  also  look  at  the  ex- 
treme hardship  which  would  result  to  bond 
fide  purchasers,  who,  under  deeds  or  decrees, 
had  remained  30  years  in  possession  like  the 
present  appellant,  were  a  contrary  doctrine 
to  be  suffered  to  prevail.  Our  conclusion, 
then,  is  that  the  position  of  the  appellant, 
whatever  it  may  be  on  the  first  three  issues, 
is  impugnable  on  the  fourth  and  fifth  issues. 
It  is  supported  by  legal  principles  enunciated 
by  the  highest  authorities  in  this  country 
and  in  England.  It  is  consonant  to  public 
policy,  and  to  the  dictates  of  reason,  justice, 
and  common  sense.  It  inflicts  no  hardship 
on  the  plaintiff,  while  a  contrary  doctrine 
would  entail  grievous  consequences  on 
bond  fide  purchasers,  who,  at  the  time  of 
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their  purchase,  or  at  the  legal  disputes  which 
ensued  on  such  purchases,  had  complied 
with  all  that  the  law,  as  known  to  them,  could 
demand ;  it  is,  therefore,  a  doctrine  which 
we  think  ourselves  bound  to  support  and 
enforce.  We  hold,  therefore,  that  the  judg- 
ments of  1829  and  1833  are  binding  on  the 
reversioners ;  and  that,  even  if  ihey  could  be 
held  as  not  so  binding,  they  are  very  strong 
pieces  of  evidence  in  the  case  to  which  the 
plaintiff  has  not  one  little  of  evidence  to  op- 
pose, and  which  he  has  only  sought  to  invali- 
date by  surmises,  conjectures,  and  proba- 
bilities, to  which  we  could  attach  no  weight. 
In  the  lowest  point  of  view,  then,  we  should 
say  that  the  defendant,  when  challenged, 
had  proved  his  purchase,  as  well  as  the 
special  circumstances  necessary  to  give  the 
same  validity,  by  evidence  which  was  not 
only  un rebutted,  but  which  in  itself  was  of 
the  most  convincing  kind. 

In  this  view,  therefore,  we  record  our 
opinions  on  the  fourth  and  fifth  points  raised 
in  favor  of  the  appellant,  and,  reversing  the 
judgment  of  the  Lower  Court,  decree  the 
appeal  with  all  costs. 


A  suit  may  be  brought  by  a  decree-holder  to  obtain  the 

assistance  of  the  Court  in  the  removal  of  an  obstruction 
(<* .j^., setting" aside fraudulentconveyanccs by  the  debtor) 
to  the  execution  of  his  decree  afamst  his  debtor's  pro- 
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The  15th  May  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Limitation — Transfer  of  suit  from  one  jurisdic- 
tion to  another — Suit  by  decree-holder  to  re- 
move obstruction  to  the  execution  of  his  de- 
cree. 

Case  No.  49  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Furreed- 
pore,  dated  the  joth  December  186^. 

Takhuroodeen    Mahomed   Eshan    Chowdr>' 
(Plaintiff),  Appellant, 

versus 

Kurimbux  Chowdry  and  others  (Defendants),^ 

Respondents. 

Baboos  Unnodapershad  Banerjee  and  Unoo- 
cool  Chunder  Mookerjee  for  Appellant. 

Baboo  Greeja  Sunker  Mookerjee  for 
Respondents. 

A  suit  was  instituted  in  Pubna,  and,  on  application  to 
the  High  Court  for  authority  to  proceed  with  it  in  Pubna, 
the  High  Court  ordered  its  transfer  to  Dacca.  Instead 
of  merely  transferring  the  suit  to  Dacca,  the  Pubna 
Court  returned  the  plamt  in  order  to  its  being  presented 
anew  in  the  Dacca  Court.  For  the  purpose  of  comput- 
ing limitation,  the  suit  was  held  to  have  been  instituted 
on  the  day  when  it  was  admitted  by  the  Pubna  Court. 


1'he  plaintiff,  having  obtained  a  decree  'wt 
the  Rajshahye  Court,  sought  to  execute  il  in 
Jessore  against  the  defendant  by  attaching^ 
pergunnah  Belgachee,  his  property  there. 
Fyzbun  Chowdry,  the  son  of  the  defendant 
Kurreembux  Chowdry,  claimed  the  attached 
property  as  belonging  to  him  by  purchase 
from  his  father,  and,  his  claim  having-  been 
investigated,  the  property  was  released  front 
attachment. 

The  present  suit  was  brought  against  the 
father  and  son  in  the  Pubna  Court.  It  was 
instituted  on  the  i6th  December  1862,  a  few 
days  before  the  expiration  of  a  year  from 
the  date  of  the  order  of  release  made  by  the 
Court  of  Jessore.  The  Pubna  Court,  pur- 
suant to  what  it  supposed  10  be  a  direction 
from  the  High  Court,  returned  the  plaint  on 
the  13th  March  1863,  in  order  that  it  might 
be  presented  and  filed  in  the  Court  of  the 
Principal  Sudder  Ameen  of  Dacca.  It  was 
not  filed  in  the  last  mentioned  Court  until 
the  23rd  April  1863;  and  it  was  after vrards 
again  returned,  and  was  lastly  filed  on  the 
14th  May  1863  in  the  Court  of  the  Princi- 
pal Sudder  Ameen  of  Furreedpore,  within 
whose  jurisdiction  the  land  mentioned  in  the 
plaint,  or  the  chief  part  of  it,  is  situated. 

The  plaint  states  the  proceedings  taken  in 
execution  of  the  decree  in  the  Jessore 
Court,  the  intention  therein  of  the  defend- 
ant Fyzbun  Chowdry  claiming  as  purchaser, 
and  the  release  of  the  property  from  attach- 
ment. It  is  then  alleged  that  this  defendant's 
claim  by  right  of  purchase  (which  apparently 
extended  to  all  his  father's  property  in  the 
several  districts  named)  has  been  notified  to 
the  Collector  and  in  all  the  Courts  of  the 
district,  and  that  it  is  an  obstacle  to  the 
plaintiff's  proceeding  to  obtain  execution 
by  attachment  and  sale  of  pergunnah  Ba- 
jooras  Mohabutpore,  a  property  belonging  to 
the  judgment-debtor,  the  defendant  Kur- 
reembux Chowdry,  situated  within  the 
Pubna  jurisdiction.  The  relief  prayed  is 
that  the  title  of  the  judgment-debtor  to  the 
last  named  property  and  to  Belgachee 
(which  is  here  stated  to  be  within  the  Fur- 
reedpore jurisdiction)  may  be  declared,  and 
that  the  lands  be  made  liable  to  satisfy  the 
plaintiff's  decree. 

The  suit  was  dismissed  by  the  Principal 
Sudder  Ameen  of  Furjeedpore,  on  the  groimd 
that  it  was  barred  by  limitation.  This  is  an 
appeal  from  his  decision;  and  if  we  con- 
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stnied  the  plaint  in  the  sense  in  which  it  has 
been  understood   by  the   Principal  Sudder 
Aineen,  that  is,  as  seeking  to  set  aside  the 
order  of  release  made  by  the  Jessore  Court, 
Te     should     concur     in      the     judgment, 
although    not    concurring    in    the    reasons 
assigned  in  support  of  it.     When  the  plaint 
was   filed,   the   property   therein    mentioned 
being  situated  in  different  districts,  the  re- 
quisite  application  was  made  to  the  High 
■Court,    under   Section    12    of  the    Code   of 
Civil    Procedure,    for    authority   to   proceed 
with  the   suit   in   the   Pub^a   Court.     The 
High  Court  directed  the  suit  to  be  trans- 
ferred to  the  Dacca  district,  the  chief  part 
of  the  property   being  within   that   district. 
The  effect  of  the  order  was  merely  to  transfer 
the    suit    already    instituted    in    the    Pubna 
Court  to  the  Dacca  Court ;  and  thus  its  legal 
effect  cannot  be  changed  by  the  improper 
and  erroneous  procedure,  which  was  appa- 
rently adopted,   of   returning  the  plaint  in 
order  to  its  being  presented   anew  in  the 
Dacca  Court.     For  the  purpose  of  comput- 
ing the  period  of  limitation,  this  suit  was, 
ve  think,  instituted   on   the   day  when  the 
plaint  was   received    and    admitted   by   the 
Pubna  Court,  notwithstanding  that  the  re- 
quisite authority  from   the   High  Court  to 
enable  the   Pubna    Court  to   proceed   with 
the  hearing  of  the  suit  was  not  eventually 
obtained,  and  notwithstanding  the  mode  in 
vhich  its  transfer  to  the  Dacca  Court  was 
effected.     We   cannot,    therefore,   assent  to 
Ibe  Principal   Sudder   Ameen's   reason   for 
Ae  dismissal,  which  seems  to  be  that  the 
plaint,  having  been  returned  by  the  Pubna 
Court,  was  not  presented  to  the  Dacca  Court 
before   the    expiration    of    the   year.     Had 
it  been  presented  in  the  latter  Court  within 
dkat  period,   it   would  not,  we  think,  have 
availed  the  plaintiff.    The  true  reason,  in  our 
lodgment,  is  that  the  plaintiff  was   bound 
10  institute  a  suit  for  this   purpose  in  the 
Jessore  jurisdiction,  within  one  year  from  the 
date  of  the   order ;   and   not   having   done 
io^his  right  of  suit  is  barred.     It  is  argued, 
hewever,  for  the  appellant,  that  the  plaint 
aay  fairly  be  read,  not  as  a  plaint  by  a  judg- 
■lent-creditor.    who    (having    proceeded    to 
execute  his  decree,  and  having  been  success- 
fully opposed  by  a  claimant)  seeks   to  set 
•side  the  adverse  summary  order,  and  estab- 
lish his  right,  but  as  a  plaint  by  a  judgment- 
pediior,  who  has  hitherto  taken  no  proceed- 
ings whatsoever    in    execution    against   his 
^tor's  property   within  the  jurisdiction  of 
•  Ae  Court  in    which   he   sues  by  reason  of 
apprehended  obstacle  to  his  so  doing ; 


and  who  now  asks  the  aid  of  the  Court  to 
remove  the  obstacle  in  order  that  he  may 
have  the  full  benefit  of  his  judgment.  A 
person  who  has  obtained  a  decree,  before  he 
proceeds  to  execute  it  against  his  debtor's 
property,  the  title  to  which  has  perhaps 
been  made  doubtful  or  obstructed  by  the 
fraudulent  conveyances  of  the  latter,  may,  in 
many  cases,  find  it  to  his  advantage  to  insti- 
tute in  the  first  instance  a  regular  suit  to 
set  aside  those  conveyances,  and  the  law 
permits  him  to  bring  such  a  suit.  If  the 
suit  now  before  us  may  fairly  be  regarded 
as  a  suit  of  this  description,  it  is  maintain* 
able.  On  the  other  hand,  if  the  plaintiff  sues, 
however  indirectly,  to  obtain  the  reversal 
of  the  summary  order,  his  suit  is  barred. 
It  has  appeared  during  the  hearing  of  the 
appeal,  and  is  not,  we  believe,  now  denied, 
that  pergunnah  Belgachee,  though  within  the 
Jessore  Collectorate,  is  subject  to  the  juris- 
diction of  the  Furreedpore  Civil  Court.  The 
proceedings  in  execution  against  Belgachee, 
in  the  former  Court,  were,  therefore,  wholly 
without  jurisdiction  and  void.  They  may, 
with  the  summary  order  therein  passed,  be 
disregarded,  and  this  suit,  although  the 
plaint  refers  to  the  proceedings  in  Jessore, 
may  be  considered  as  a  suit  by  a  decree- 
holder  to  obtain  the  assistance  of  the  Court 
in  the  removal  of  an  obstruction  to  the 
execution  of  his  decree  against  his  debtor's 
property.  Such  a  suit  is,  we  think,  main- 
tainable ;  and  as  the  present  suit  has  been 
brought  within  due  time,  it  should  be  heard 
and  determined. 

We  must  remand  the  case  to  the  Lower 
Court  for  trial. 


The  15th  May  i865.\ 

Present  : 

The    Hon'ble   G.   Loch  and  W.  S.    Seton- 

Karr,  Judges. 

Limitation — Joint  Hindoo  Familjr — Allegation 
of  separation— Onus  proband! — Witnesses 
(Enforcing  attendance  of). 

Case  No.  41 1  of  1864. 

Regular  Appeal  from  a  decision  passed  hy 
the  Second  Principal  Sudder  Ameen  of 
Hooghlv,  dated  the  i^th  July  1864, 

Bissumbhur  Sircar  and  oihers  (Defendants), 

AppellantSy 

versus 

Soorodhuny  Dossee  (Plaintiff),   Respondent. 
Baboo  Kishen   Succa  Mookerjee  for    Appel- 
lants. 
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Baboos  Hem  Chunder  Banner jee  and  Ashoo- 
tosh  Dhur  for  Respondent. 

Suit  laid  at  rupees  5,176  3  annas  18  gds. 

Object  of  Section  11,  k€t  XIV.  of  1S59  (computation 
of  period  of  limitation  in  cases  of  disability.) 

In  a  suit  for  a  share  of  ancestral  property,  the  onus 
is  on  the  defendants  to  prove  their  allegation  of  separa- 
tion at  a  certain  time,  they  having-  admitted  that  the 
family  was  joint  up  to  that  time,  and  claiming-  the  pro- 
perty as  separately  acquired  subsequent  to  that  date. 

A  Court  acts  illegally  in  directing  a  party  without 
cause  to  re-issue  summons  for  the  attendance  of  his 
witnesses,  instead  of  enforcing  their  attendance  b^ 
attachment  and  fine'  when  the  party  requiring  their 
evidence  has  done  everything  in  h's  power  by  issue 
of  summons,  and  then  by  depositing  tulubanak,  &c.,  as 
required  by  law,  for  issue  of  process  of  attachment. 

This  suit  was  to  recover  a  4-annas  share 
of  certain  ancestral  and  family  property  to 
which  plaintiff  alleged  that  she  was  entitled 
on  the  part  of  her  deceased  husband,  Nilma- 
dhub  Sircar. 

The  family  tree  is  as  follows  : — The  com- 
mon ancestor  was 

Rampershad 

I 


Gocool  Chunder 


I 
Buddun  Chunder 


BiMumbhur.Joggodissur.  Biressur.  Nilmadhub.  Preo  Madhub. 


I 


I 
Defendants. 


Sooradhonee,  Plaintiff. 


Plaintiff  alleges  that  the  brothers,  Gocool 
and  Buddun  Chunder,  were  joint  in  estate ; 
and  that,  after  the  death  of  Buddun,  the 
family  continued  to  be  joint  till  1262,  when  a 
separation  and  division  of  the  properly  took 
place  ;  that  her  husband,  Nilmadhub,  having 
died  in  1259,  she,  being  a  minor  at  the  time 
of  the  partition  of  the  property,  was  deprived 
by  the  defendants  of  her  husband's  share ; 
that,  having  attained  majority  in  1268,  she 
brings  the  present  action  to  recover  her 
husband's  4-annas  share  from  the  defendants, 
making  her  brother-in-law,  Preo  Madhub,  a 
formal  defendant. 

The  defendants  allege  that  Gocool  and 
Buddun  separated  in  1232  B.  S. ;  that  after 
this  separation,  Gocool,  who  was  a*mooktear 
in  Hooghly,  made  money  and  purchased  pro- 
perty, of  which  he  was  in  the  sole  possession 
and  enjoyment,  and  which  descended  to  the 
defendants,  his  sons  ;  and  to  this  property, 
neither  Buddun  nor  his  descendants  have 
any  right.  The  defendants  pleaded  limita- 
tion against  the  plaintiff's  allegation  that  she 
came  of  age  in  1266;  and  that,  under  the 
provisions  of  Section  11,  Act  XIV.  of  1859. 
her  suit  should  have  been  brought  within 
three  years  from  that  time;  and  in  support 


of  their  allegation  as  to  her  age,  they  filed  a 
decision  of  the  Pincipal  Sudder  Ameen,  bear* 
ing  date  the  i8th  November  1858,  in  which 
she  was  sued  for  the  amount  of  a  debt,  and 
answered  to  the  claim  by  a  vakeel,'  and  was 
not  in  those  proceedings  styled  a  minor. 

Even  admitting  that  the  plaintiff  attained 
majority  in   1266,  we  think  that  she  is   not 
out  of  Court  by   limitation.     Her  cause    of 
action  arose  on  her  husband's  death  in  1259^ 
and  she  brought  the  present  suit  in    1269; 
so  that,  under  the  provisions  of  Clause    13^ 
Section  i  of  Act  XIV.  of  1859,  she  is  with- 
in time,  and  her  allegation  of  minority  need 
not  be  taken  into  consideration.    The  same 
question  was  heard  and  determined  by  Mr»  ! 
Justice  Trevor   and  Mr.  Justice     Campbell 
on  the  4th  May  last  in  the  special  appeal  of 
Kalidas  Chatterjea  and  others,  No.  3165  of 
1864,  and  we  quote  that  part  of  their  judg^-^   ; 
ment  which  disposes  of  this  objection  :  '*  We 
"think   that  the   Judge  has    wrongly    con* 
"strued  the  Law  of  Limitation.    Act  XIV. 
**of  1859,  Section  11,  was  never  intended  to 
*'  place  minors  under  a  special  disability  as 
"  compared  to  majors ;  but  to  make  a  special 
"  concession   in  their    favor.     A    man    who 
"  comes  into  Court  after  attaining  his  major- 
"  ity,  if  he  is  within  the  ordinary  time  of  limi* 
*' tation    provided    by    Section     i,    is    not 
*' bound  to  invoke   Section    11.     Section   i 
"  is    complete    in    itself,    and    applies    to 
"all    suits.     Section    11    is    an    additional 
"or  supplementary  provision,  giving  minors 
"  liberty   to  take  a  fresh   start   for  compu-   . 
"  tation   from  the  time  of  attaining    major-    ' 
"  ity,   provided    that  the    privilege    so    ac- 
"  corded  is   limited  to  three  years.     If  the 
"  plaintiff's  time,  computing  from  the  origi«' 
"  nal  cause  of  action  (accruing  in  his  major*   , 
"  ity),   had  expired   during   his  minority,  or    i 
"  had  less  than  three  years  to  run,  he  would 
"  have  had  full  three  years ;   but  that 
"  being  so,  he  has  the  ordinary  twelve 
"  from  the  original  cause  of  action.'*   Concur-    ] 
ring  entirely  in  this  view  of  the  law  taken  by.  ; 
our  colleagues,  we  reject  the  plea  of  limita*    ' 
tion. 

On  the  merits,  we  find  that  the  Lower 
Court  has  given  a  decree  for  the  plaintiflF, 
holding  that  the  defendants,  upon  whom  was 
the  onus  of  proving  that  the  property  was  ' 
self-acquired  by  Gocool  after  separation,  had 
failed  to  substantiate  this  allegation.  It  is  ' 
urged  before  us  that  it  was  for  plaintiff,  who  | 
admitted  that  a  separation  took  place  in  ' 
1262,  to  prove  the  continuance  of  the  joint 
estate  up  to  that  period  ;  but  we  hold  withf*  ' 
the    Lower    Court    that    defendants    wer^^ 
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I   boimd  to  prove  their  allegation  of  separation 
m  Hji,  having  admitted  that  the  family  was 
^joinl  to  that  time,  and  claiming  the  property 
I  js  separately   acquired   subsequent  to  that 
I  date.     The  defendants   have   brought   for- 
*ard  several  members  of  their  family,  neigh- 
boors,  and  others,  who  prove  that  the  families 
separated  many  years  ago,  and  that  the  pro- 
fit in  dispute  had  always  been  in  the  sole 
possession  of  Gocool  and  his  descendants. 
We  find  also  all  the  documents,  such  as  con- 
WfiBces  and  receipts  connected  with  these 
|«0penies,  drawn  up  in  the  name  of  Gocool, 
IDd  in  the  custody  of  Gocoors  representa- 
INes ;  and  though  such  facts  are  not  conclu- 
ihe  as  to  the  sole  possession  of  the  defend- 
liBts,  they  make  out  a  sufficiently  strong  case 
Id  require  the  Court  to  call  upon  the  plaint- 
iff to  prove  that  this  family  continued  joint 
ifcer  the  period  asserted  by  the  defendants. 
She  has  filed  a  quantity  of  correspondence 
ketween  Buddun  and  Gocool,  and  also  letters 
Aoffl  the  zemindar,  which,  it  is  alleged,  clear- 
ly shew  the  status  of  the  family  to  a  very 
'  lecent  period  ;  and  she  has  examined  one  or 
two  witnesses  to  prove  that  the  family  conti- 
nt«dTmdi\ided  till  1262.     Unfortunately  this 
correspondence  has  not  been  attested,  and  in 
its  present  state  cannot  be  admitted  as  evi- 
j  deoce;  but,  on  reference  to  the  record,  the 
[  pleader  for  the  plaintifiE  (respondent)  points 
OQt  bow  hardly  his  client  has  been  dealt  with 
kf  the  Lower  Court,  which  virtually  refused 
■"to  enforce  the  attendance  of  her  witnesses, 
."•bo  could  have  proved  the  genuineness  of 
dig  correspondence,  and  otherwise  substan- 
iBted  her  case.     We  find  that  plaintiff  did 
thing  that  she  was  required  to  do  by 
to  procure  the  attendance  of  her  wit- 
,  and  put  in  the  tuluhanah  to  take  out 
s  of  attachment  of  their  property ;  but, 
of  this,  her  reasonable  request  being 
plied  with,  she  was  directed  by  the  for- 
Principal  Sudder  Ameen  again  to  issue 
ons  for  their  attendance,  so  commencing 
whole  business  de  novo.     We  think  this 
quite  illegal,  and  that  it  cast  additional 
•ri  most  unnecessary  expense  and  trouble 
*  the  plaintiff — an  order  with  which,  from 
fe  circumstances,  she  was  unable  to  com- 
"rtf.    She   stated   the   whole   circumstances 
wtiie  case   in   a   petition   to    the    present 
ftadpal  Sudder  Ameen  on  4th  July  last  ; 
IwIto  officer  considered  himself  bound  by 
I  fc  acts  of  his  predecessor.     We  think  that 
*|*tice  cannot  be  done  in  this  case  unless 
fcl evidence  be  taken,  and  we,  therefore,  re- 
•ttd  ihe  case  under  the  provisions  of  Sec- 
'.►**  JS5  and  356  of  Act  VIII.  of  1859,  in 

▼oL  III« 


order  that  the  Principal  Sudder  Ameen,  after 
enforcing  the  attendance  of  the  witnesses, 
as  provided  by  law,  may  record  their  evi- 
dence, and  re-submit  it  to  this  Court.  The 
defendants  will  also  be  allowed  to  adduce 
any  further  evidence  already  offered  by 
him  should  he  wish  to  do  so. 


The  15th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Costs — Government  made  a  defendant 

Case  No.  22  of  1865. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tirhooty  dated 
the  2gth  September  186^. 

The  Government  (Defendant),  Appellant, 

versus 

Musst.  Sanoola,  Pauper  (Plaintiff), 
Respondent, 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

Suit  laid  at  rupees  252-13-6. 

Suit  for  a  certificate  of  administration  under  Act 
XXVII,  of  i860.  Government  did  not  apply  for  any 
such  certificate,  or  oppose  the  plaintiff's  suit.  But 
having  been  made  a  defendant  by  the  plaintiff,  and 
obliged  to  make  an  answer — Held  that  it  was  not 
liable  to  be  cast  in  costs. 

In  this  case  Government  has  been  cast  in 
costs,  and  appeals  on  the  ground  that  it 
did  not  oppose  plaintiff's  suit;  but,  having 
been  made  a  defendant  by  plaintiff,  merely 
truly  stated  such  facts  as  were  within  its 
knowledge,  and  then  asked  for  the  Court's 
adjudication  of  the  case.  We  think  that 
this  appeal  must  be  decreed.  The  Judge, 
acting  under  Section  7,  Regulation  V.  of 
1799,  directed  that  the  Collector  should 
take  charge  of  the  real  property,  <and  took 
charge  himself  of  the  moveable  property, 
because  the  plaintiff,  and  second  and  third 
defendants,  who  were  parties  to  the  proceed- 
ing under  Act  XXVII.  of  i860,  /.  e ,  seeking 
to  obtain  a  certificate  of  administration,  could 
not  prove  their  right  to  it.  Government  did 
not  apply  for  any  such  certificate.  The 
answer  of  Government  was  necessary,  as 
plaintiff  had  made  Government  a  defendant. 
We  do  not  think  plaintiff  had,  under  the 
above  facts,  a  right  to  do  this,  and  we  think 
plaintiff  should  accordingly  pay  all  the 
costs  of  Government. 

This  appeal  is  decreed  with  costs  accord- 
ingly. 
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The  15th  May  1865  V' 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Hindoo  Law—Adopted  son  (Rights  of). 

Case  No.  386  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Lohardugga,  dated 
the  gth  May  1864. 

Maharajah  Juggurnath  Sahaie  and  others 
(Plaintiffs),  Appellants, 

versus 

Musst.  Makhun  Koonwur  and  others  (De- 
fendants), Respondents. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Mr.  y.  Baptist  and  Moonshee  Ameer  A li  for 

Respondents. 

Suit  laid  at  rupees  10,000. 

Under  the  Hindoo  Law  an  adopted  son  has  all  the 
rights  of  a  son  born.  When,  however,  an  adopted  son 
rests  his  title  to  succeed  to  a  property  on  a  confirmatory 
sunnud,  he  is  bound  to  prove  the  sunnud. 

This  was  a  suit  on  the  part  of  Rajah  Jug- 
gurnath Sahaie  to  resume  a  jagheer  held  by 
Agnee  Deb  Narain,  the  adopted  son  of  Be- 
haree  Lai,  the  former  jagheerdar.     The  suit 
was  before  this  Court  in  1863  ;  and,  on  the 
loth  July  of  that  year,  it  was  remanded  to 
enable  the  Lower  Court  to  come  to  a  distinct 
finding  on  the  following  points  :   ist.  Whe- 
ther the  plaintiff  can  resume  a  jagheer  on 
the  death  of  the  jagheerdar  without  direct 
heirs,  and  bar  the  right  of  an  adopted  son  to 
succeed  ?  2nd.  Was  the  defendant  adopted 
by  Beharee  Lai,  and  then  duly  recognized  as 
grantee  by  the  Maharajah ;  and  was  a  con- 
firmatory   sunnud    granted    to    him  ?     The 
Lower  Court  found  that,  from  a  decision  of 
the  Agent  to  the  Governor-General,  dated 
1 2th  Poos  1234  (and  which,  in  the  absence  of 
any  decision  or  evidence  to  the  contrar}-,  we 
must  accept  as  laying  down  correctly  what 
is  the  local  custom  of  the  province  under  his 
authority  in  these  matters),  that  the  plaintiff 
was  at  liberty   to   resume   grants  made  by 
himself  or  his  ancestors  upon  the  failure  of 
heirs  direct  of  the  original  jagheerdar.      The 
Judge  found,  therefore,  that  adoption  was  no 
bar  to  resumption  ;  but  he  held  that  resump- 
tion was  barred  in  this  case  by  a  confirma- 
tory sunnud  granted  by  the  Rajah  in  favor 
of  the  defendant  on  16th  Assin  1263  Sum- 
but,  and  he  dismissed  the  suit. 


The  plaintiff  has  appealed,  repudiating  th§; 
sunnud  as  a  forgery.     On  the  other  ha 
we  are  asked  to  express  an  opinion  wh© 
an  adopted  son  has  not  all  the  rights  of 
son  born.     We  think  that,  under  the  Hindi 
ILaw,  the  adopted  son  has  the  same  right  i^ 
\he  son  born ;  and,  if  this  jagheer  were,  stddj 
ly  speaking,  hereditary,  the  adopted  son,  UIK 
less   prevented   by   local   or  other  coston^ 
might  succeed  without  any  confirmation  f 
the   Rajah.     But,  in   the   present  case, 

(defendant  has  rested  his  right  upon  a 
firmatory  sunnud  from  the  Rajah, 
sunnud  has  not  been  proved.  No  witn 
have  attested  it,  and  it  is  evidently  not 
cuted  in  the  usual  formal  and  official  m 
that  other  deeds  of  similar  character 
We  therefore  reject  the  sunnud. 

It  is  then  urged  that  an  adopted  son 
entitled  to  succeed,  sunnud  or  no  sunn 
and  that  the  plaintiff  has  given  no  proof 
he  had  authority  to  resume.     The  defen 

I  however,  in  this  case  rested  his  claim  on 
confirmatory  sunnud,  which  he  has  failed 

'^establish.  And  the  fact,  even  if  true,  tfalt 
the  Rajah  has  received  rent  from  defendant 
will  not  deprive  the  Rajah  of  the  right  W 
resume  a  right  declared  by  the  GovernOft' 
General's  Agent  to  exist  in  him.  Und^f 
this  view  of  the  case,  we  reverse  the  order 
of  the  Lower  Court,  and  decree  the  apj 
with  costs. 


The  1 6th  May  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Camp- 
bell, Judges. 

Suit  by  Executor  of  alleged  adopted  son  (wj 
title  is  questioned  by  defendant)— Dc  ' 
possession — De  jure  title — ^Jurisdiction, 

Case  No.  211  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Principal  Sudder  Ameen  of  Mynu^ 
dated  the  i8th  September  1864,  rever. 
a  decision  passed  by  the  Moonsiff  of 
District,  dated  the  4th  July  1864. 

Bhowanee  Pershad  Surmah  Khan  (Plainlim 

Appellant,  ' 

versus 

Dhurm  Narain  Neogy  and  others 
(Defendants),  Respondents. 

Baboo  Kishcn  Doyal  Roy  for  AppellanU 

None  for  Respondents.  I 

Suit  by  an  executor  of  an  alleged  adopted  son  of  ^P^^ 
upon  a  bund  executed  in  favor  of  that  party,  toranacconflt 
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rliidb^  isteresO  below  500  rupees.  The  defendant 
^*- 9««stioned  the  plaintiff's  title— Held  that  it 
Tieiitforthe  plaintiff  either  to  show  that  he  had 
a  certificate  under  Section  2,  Act  XXVII.  of 
•r  to  prove  that  he  was  in  de  facto  possession  of 
ited,  and  that  the  Ix)wer  Appellate  Court  acted 
■  jurisdiction  in  directing-  an  enquiry  into  the 
s  dejitrc  title. 

gh  the  case  was  one  cog-n:zabIe  by  a  Small 

Court,  and  no  special  appeal  therefore  lay  to  this 

nder  Section  27,  Act  XXIII.  of  \i^6\y  yet,  under 

35  of  that  Act,  the  Court  set  aside  so  much  of 

r  Appellate  Court's  order  as  was  beyond  juris- 

•iFF  in  this  case  sued  as  the  execu- 
an  alleged  adopted  son  of  the  party  in 
favor  the  bond  was  executed  for  the 
doe  under  the  same,  which  with  interest 
lis  to  less  than  500  rupees. 

defendant  pleaded  :  isi.  That  plaint- 

not  the  adopted  son ;  and  2nd,  That, 

he  had  executed  the  instrument,  he 

Ireceived  no  consideration  for  the  same. 

ic  first  Court  gave  plaintiff  a  decree, 
of  opinion   that  the  fact  of  plaintiff 


other  of  those  states  of  circumstances,  he 
has  done  sufficient  for  the  purposes  of  the 
suit ;  and  any  enquiry  into  his  de  jure  title 
is  beyond  the  scope  of  the  case.  Under 
this  view  we  think  that  the  order  passed 
by  the  Principal  Sudder  Ameen  in  appeal 
was  beyond  his  jurisdiction  in  the  case. 
We,  therefore,  as  we  are  empowered  by  the 
law  above  cited  to  do,  set  it  aside,  direct 
him  to  re-call  the  case  to  his  own  file,  and 
decide  it  in  the  mode  suggested  in  the  above 
remarks. 


The  1 6th  May  1865. 

Present  : 

The  Honble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 


Suit  by  Heir — Same  cause  of  action — Different 

property. 

Case  No.  21  of  1865. 
k  in  possession  of  the  deed  as  executor    Regular  Appeal  from  a  decision  passed  by  the 


heir  of  the  party  in  whose  favor  the 
admitted  by  defendant  to  be  genuine 
loecuied  was  sufficient  to  entitle  him  to 
uathe  present  action,  and  also  that  the 
had  failed  to  prove  the  absence  of 
'leeonsideration. 

appeal,  the  Principal  Sudder  Ameen 
»ded    the   case  for  enquiry    into    the 
^\^  of  the  adoption  of  the  parly  whose 
tor  plaintiff  is,  inasmuch  as  his  title  has 
questioned  by  defendant, 
le   plaintiff     then    appealed     specially 
Jt  this  order  ;  and  the  first  point  we 
to  determine  is,  whether  such  an  ap- 
^s  maintainable  or  not  t     We  are  clearly 
lion  that  it  is  not.     The  case  is  one 
tare  cognizable  by  a  Court  of  Small 
J,  and  is  for  a  sum  less  in  amount  than 
ipees.   Under  Section  27  of  Act  XXI II. 
[61,  therefore,  there  is  no  appeal  to  this 
But,    in    hearing    the   appeal,    the 
ipal  Sudder  Ameen   has   exercised   a 
iiction  not  vested  in  him  bv  law,  and 
we  are  entitled,  under  Section  35 
law  above  cited,  to  set  aside  so  much 
order  as  is  done  beyond  his  jurisdic- 
In  a  case  like  the  present,  when  the 
rt  quesiions  the  title  of  the  plaintiff, 
I  enough  for  that  party  either  to  show 
|fe  has  obtained  a  certificate  under  Sec- 
^Ad  XXVII.  of  i860,  or  to  prove  that 
^ie facto  possession  of  the  deed  upon 
Ae  <uit  is  instituted  as  the  heir  of  the 
ni  whose   favor   the   instrument   was 
When  be  has  proved  one  or  the 


'Principal    Sudder    Avieen    of    Tipperah, 
dated  the  loih  August  186^. 

Sooruj  Pershad  Tewary  and  others,  Paupers 
(Plaintiffs),  Appellants, 

versus 

Saheb  Lai  Tewary  and  others  (Defendants), 

Respondents. 

Baboo  Wootnesh  Chunder  Mookerjee  for 

Appellants. 

Babnos  Chunder  Mad  hub  Ghose  and  Sreenath 
Banerjee  for  Respondents. 

Suit  laid  at  rupees  23,958-5  annas  4  gundahs. 

A  suit  by  an  heir  on  the  same  cause  of  action  on 
which  a  suit  was  previously  brought  by  his  father, 
though,  for  property  different  from  that  which  was  the 
subject  of  that  suit,  is  barred  by  Section  7,  Act  VIII. 
ot  1^59. 

In  this  case  plaintiff  sued  to  recover 
possession  of  one-third  of  certain  landed  pro- 
perty held  in  co-parceny,  also  of  a  one-third 
share  of  the  money  value  of  certain  other 
landed  joint  property,  and  one-  third  of  certain 
cash,  also  joint  property. 

In  his  examination,  plaintiff  also  states 
he  '•  is  entitled  to  obtain  one-third  share  of 
the  afore-mentioned  (joint  ancestral)  talooks 
and  cash." 

Defendant  pleaded  that  Section  2,  Act 
VIII.  of  1859,  barred  the  suit  as  a  res  adjudi- 
cata. 

The  Lower  Court  has  decided  that  this 
suit  was  barred  by  Section  7,  Act  VIII.  of 
1859,  inasmuch  as,  although  this  suit  was 
not   for  the  identical  property  for  which  a 
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previous  suit  had  been  brought  by  plainiifiF's 
father,  still  it  was  for  property  from  which 
plaintiff's   father   had    been   ousted    by   the 
same  defendants  (as  alleged  by  plaintiff  in 
1258)  ;   while   plaintiff's    father    had    sued 
the    same     defendants    for    this    one-third 
share  of   ancestral   property   as   held  jointly 
up   to   1259,   and   then   taken   from  plaint- 
iff by  defendants.     Further,  because  in  that 
suit    plaintiff's  father    had   omitted   to   sue 
for  the   particular   items   now   sued   for  by 
plaintiff.    The  Lower  Court  states  its  opinion 
more  fully  thus  :     "  The   Court   finds  that 
*'  plaintiff,  as  heir  to  his  father,  has  brought 
"  the  present  suit  on  the  same  cause  of  action 
"  (on  which  the  suit  was  previously  brought 
"  by  his  father,  which  suit  was  dismissed), 
"  though  the  property,  the   subject  of  this 
"  suit,  is  different  from  the  properly  which 
"  was  the  subject   of  that   suit.     Hence   it 

is  perfectly  clear  that  this  claim  is  for  a 

portion,  relinquished  by  plaintiffs  father,  of 
"  the  claim  instituted  by  him,  and  plaintiff 
"  has  now  preferred  it  on  the  same  ground.'" 

The  Court  then  referred  to  the  fact  that 
plaintiff  states  that  his  father  was  dispossess- 
ed from  the  property  now  in  suit  in  1258, 
while  plaintiff  in  that  suit  claimed  as  for 
ancestral  property  of  which  he  had  been 
dispossessed  up  to  1259,  and  held  that  it  was 
incumbent  on  plaintiff's  father  to  have 
included  this  claim  in  that  suit ;  but  that,  as 
plaintiff's  father  knowingly  relinquished  it, 
plaintiff  cannot,  under  Section  7,  Act  VIII. 
of  1859,  now  sue.  The  plaintiff's  suit 
was  accordingly  dismissed,  and  plaintiff  now 
appeals  : — 

ist.  That  his  present  suit  was  for  parti- 
tion,  while  his  father's  was  for  possession. 

2ndly.  That  the  property  now  sued  for  is 
not  the  same  as  that  for  which  his  father 
sued  ;  and  that  the  cause  of  action  is  the 
claim  to  obtain  possession  wrongfully  with- 
held, while  that  of  his  father's  was  dispos- 
session. 

jrdly.  That,  even  if  his  father  had  omit- 
ted in  his  suit  property  of  which  he  had 
not  possession  up  to  1259,  still  it  was  com- 
petent for  plaintiff  to  sue  for  what  was 
omitted  to  be  sued  for  and  relinquished  by 
his  father. 

On  thejirs/  plea,  we  shall  merely  remark 
that  it  is  a  vague  and  groundless  assertion, 
unsupported,  as  before  shown,  by  anything 
in  the  plaint,  or  in  the  plaintiff's  examina- 
tion and  statement  of  his  own  claim. 

On  the  second  and  //iird  points,  we  ob- 
serve that  this  suit  has  been  dismissed  under 
the  provisions  of  Section  7  of  Ad  VIII.  of 


1859,  which  enacts:  ''Every  suit  shall 
''include  the  whole  of  the  claim  arising 
"  out  of  the  cause  of  action ;  but  a  plaint- 
"  iff  may  relinquish  any  portion  of  his 
"  claim  in  order  to  bring  his  suit  within  the 
"  jurisdiction.  If  the  plaintiff  relinquish 
"  or  omit  to  sue  far  any  portion  of  his  cUum^ 
"  a  suit  for  the  portion  so  relinquished  or 
"  omitted  shall  not  afterwards  be  enter^ 
"  tainedr 

Now,  for  the  purpose  of  applying  this  law, 
it  is  almost  needless  to  observe  that  plaintiff, 
as  heir  to  his  father,  can  only  do  what  his 
father  could  have  done.  Nor  could  his 
father  have  brought  his  suit  after  that 
which  he  brought  was  dismissed.  The 
father's  suit  was  also  for  one-third  share  ct 
ancestral  joint  property.  This  specific  pro- 
perty was  not  included  in  terms  in  that  suit* 
But  the  plaintiff's  father  then  stated  that 
he  sued  to  obtain  possession  of  the  joint 
ancestral  property,  which  he  had  lost  ap  to 
1259,  and  by  the  ousting  of  these  same  de- 
fendants, his  co-sharers.  Ought  not  then 
plaintiff's  father  to  have  included  the  present 
specific  items  in  that  claim  .^  The  cause  of 
action  was  to  obtain  possession  of  the  joint 
ancestral  property  from  the  same  dispossess- 
ing defendants  as  here,  or  the  co-parceners  ; 
and,  plaintiff's  father  having  relinquished 
this  present  claim  on  that  cause  of  action 
in  that  suit,  can  the  present  suit  be  enter- 
tained ?  We  think  the  Section  (7)  cited  pro- 
hibits this  suit  being  entertained.  A  case  in 
Marshall's  Reports,  19th  February  1863,  page 
286,  Shumsuhnissa  and  Buzl-ul-Ruheem,  has 
been  cited  to  us  by  the  appellant  to  support 
his  view.  But  in  that  case  the  wife,  who 
sued,  had  come  subsequently  to  the  know- 
ledge that  a  certain  item  had,  amongst  other 
items,  been  misappropriated  by  her  husbandf 
and  she  had  no  means  of  knowing  the  fact 
before,  the  husband  alone  having  full  and 
entire  control  over  each  and  every  portion  of 
his  wife's  property.  'But  here  such  is  not. 
the  case,  and  the  plaintiff's  father  had  ihe 
same  means  of  knowledge,  as  the  plaintiff, 
of  the  properly  which  form  the  subject  of 
this  suit. 

On  the  other  hand,  in  a  case,  2nd  Febru- 
ary 1865,  page  149,  No.  12,  Sutherland's 
Weekly  Reporter,  it  was  clearly  held  that, 
where  the  subject  of  both  suits  in  that  case 
was  to  establish  the  plaintiff's  husband's  title, 
and  obtain  possession  of  the  land  as  the  hus- 
hands  widow  and  representative,  there  was 
but  one  cause  of  action,  and  the  plaintiff  ought, 
under  Section  7  of  Act  VIII.  of  1859,  to  have 
included  her  whole  claim  in  one  suit. 
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We  think  the  principle  of  this  ruling  is 
appfioble  to  the  facts  of  this  case,  and  that 

eimiff  is  on  that  principle  precluded  by 
lion  7  of  Act  Vlll.  of  1859  from  suing; 
and  we,  therefore,  affirm  the  decision  of  the 
C|^  below,  and  dismiss  this  appeal  with 
costs. 


J 


The  1 6th  May  1865. 

Present  : 

The  Honble  W.  Morgan  and  Sumbhoonath 
Pundit,  Judges. 

Land  taken  for  Railway — Right  of  way. 

Case  No.  418  of  1865. 

^ecial  Appeal  from  a  decision  passed  by 
Mr,  F.  L.  Beaufort,  Judge  of  the  24-Per' 
gunnahs,  dated  the  2nd  December  1864, 
affirming  a  decision  passed  by  the  Moonsiff 
of  that  District,  dated  the  26th  July  1864. 

Collector  of  the  24-Pergunnahs  and  another 

(Defendants),  Appellants, 

versus 

Nobin  Chunder  Ghose  (Plaintiff), 
Respondent, 

Baboo  Kishen  Kishore  Ghose  for  Appellants. 

Moot  Kali  Prosonno  Dutt    and    Romesh 
Chunder  Mitter  for  Respondent. 

A  right  of  way  cannot,  by  the  provisions  of  Act  VI. 
bL*!??^'  continue  to  exist  over 'land  acquired  by  a 
™way  Company  under  that  Act  with  the  aid  of 
wernment.  If,  however,  the  Kailway  Company,  by 
•j  representations  and  conduct,  lay  themselves 
-"■^Jcgai  obligration  to  provide  a  way,  such  obligration 
%  be  enforced. 

The  line   of  the  South-Eastern  Railway, 

Passing  through   the   plaintiff's  mouza,   has 

«?ered  about  1,200  beegahs  of  land  from  the 

»«maining  portion  of  the  mouza,  which  lies 

J  the  south  side  of  the  line.     The  ryots 

w  tiie  land  so  severed  live  on  the  southern 

Me  of  ihc  Railroad,  and,  before  the  making 

*|^«  line,  they  had  access  by  a  road  from 

U^r  liwelling-houses  to  the  land  cultivated 

jf  them.    Tftis  suit  is  brought  against  the 

ft^lway    Company    (ihe    Government    be-  I 

"^  also  made   defendant)   to   procure   the  l 

J*^val  of  obstructions  caused  by  them,  and 

«>««abli»h  the  right  of  the  plaintiff  and  his 


ryots  to  a  road  across  the  Railway.  Both 
the  Lower  Courts  have  decreed  in  substance 
the  plaintiff's  suit,  principally  because  the 
Courts  find  that  the  plaintiff's  ryots  have 
no  mode  of  access  to  their  lands  except  by 
crossing  the  line;  and  that  their  right  to 
pass  over  the  land  now  occupied  by  the 
Railway  remains  as  it  was  before  the  Rail- 
way was  made,  notwithstanding  that  the 
land  itself  has  been  acquired  by  ±e  Railway 
Company. 

We  think  the  decision  cannot  be  sup- 
ported on  these  grounds.  The  Railway 
Company,  with  the  aid  of  Government, 
acquired  the  land  under  the  provisions  of 
Act  VI.  of  1857;  and  by  the  8th  Section  of 
that  Act,  the  land  taken  became  vested  in 
the  Government,  and  afterwards  in  the 
Railway  Company,  absolutely,  and  free  from 
every  right  or  interest  therein,  of  whatever 
description,  possessed  by  the  former  proprie- 
tors, or  by  other  persons.  All  rights  before 
existing,  whether  of  passage  or  of  any  other 
kind,  absolutely  ceased  upon  the  acquisition 
of  the  land  for  the  Railway ;  and  no  right  of 
way  afterwards  arose,  or  was  continued,  mere- 
ly because  there  remained  no  mode  of  access 
to  the  land  on  the  north,  otherwise  than  by 
crossing  the  line.  The  express  provisions 
of  the  law  are  not  consistent  with  the 
existence  of  such  a  right. 

In  the  judgment  of  the  Lower  Appellate 
Court  there  is  reference  to  a  promise  stated 
to  have  been  made  by  the  Railway  Company 
to  provide  a  level  crossing  at  the  place  in 
question;  and  the  Railway  Map,  which  is 
in  evidence,  shows  the  trace  of  a  road 
there.  If  the  Railway  Company  have,  by 
their  representations  and  conduct,  laid 
themselves  under  legal  obligation  to  provide 
a  road  or  crossing,  the  plaintiff  is  entitled 
to  enforce  that  obligation ;  and,  although  the 
present  suit  is  based  on  a  misconception 
of  his  strict  rights  (which  in  our  view  arise, 
not  as  he  supposes  from  the  continued  exist- 
ence of  the  old  rights,  but  from  the  acts  of 
the  Railway  Company  in  conferring  a  new 
right  of  way),  we  think  the  suit  may  never- 
theless proceed  for  the  purpose  of  obtaining 
the  relief  to  which  he  is  really  entitled.  We 
must  remand  the  case  in  order  that  it  may 
be  ascertained  whether  the  Railway  Com- 
pany have,  by  their  conduct  or  representa- 
tions, contracted  to  provide  and  maintain 
any  and  what  description  of  way  for  the 
plaintiff  and  his  ryots  over  the  line.  If  the 
Court  is  satisfied  by  the  evidence  that  the 
defendants  have  so  engaged,  a  decree  may 
be  awarded  in  plaintiff's  favor. 

e 
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The  17th  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Bona  fide  purchase — Refund  of  purchase-money 

— Caveat  emptor. 

Case  No.  356:  of  1864. 

• 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoonif  dated  the  20th  Septem^ 
her  i864f  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District ^ 
dated  the  26th  February  1864, 

Kishen  Mohun  Shaha  (Plaintiff),  Appellant, 

versus 

Ram  Chunder  Dey  (Defendant),  Respondent, 

Bahoos    Sreenath    Doss    and    Bhuggohutty 
Churn  Ghose  for  Appellant. 

Bahoos    Luckhee    Churn    Bose   and   Banee 
Madhuh  Banerjee  for  Respondent. 

A  bond  fide  purchaser  is  entitled  to  refund  of  pur- 
chase-money  in  a  case  where,  some  dispute  having" 
arisen  as  to  the  purchase,  the  matter  was  referred  to 
arbitration,  and  it  was  held  that  the  vendor  had  no  au- 
thority to  sell.  The  principle  of  caveat  emptor  does  not 
apply  to  such  a  case. 

The  allegation  of  the  plaintiff  in  this 
case  is  that  he  purchased  a  certain  property 
from  Latuck  Chunder  through  his  son  Ram 
Chunder.  There  was  some  dispute  as  to  the 
purchase, ^nd  the  case  was  referred  to 
arbitration,  when  it  was  held  that  Ram 
Chunder  had  no  authority  to  sell.  Plaintiff 
now  PTies  to  recover  from  Ram  Chunder  the 
pr.i  chase-money. 

The  first  Court  decreed  the  claim  ;  but  the 
Judge,  on  appeal,  is  of  opinion  that  *'the 
principle  of  caveat  emptor  applies,"  and  has 
refused  the  plaintiff  any  redress. 

This  is  objected  to  on  special  appeal,  and 
we  think  on  good  ground.  If  the  plaintiff 
has  paid  Ram  Chunder  the  consideration- 
money,  he  is  entitled  to  refund  under  the  cir- 
cumstances stated,  that  is,  if  there  has  been 
no  fraud  on  his  part,  and  we  do  not  see  that 
any  fraud  is  alleged  —  certainly  it  is  not 
found  by  the  Judge. 

The  judgment  of  the  Lower  Appellate 
tI!ourt  is  reversed,  and  the  case  remanded  for 
re-decision. 


The  17th  May  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Pleadings — Raising  of  legal  points  by  Court 

— Admissions. 

Case  No.  3415  of  1864. 

Special  Appeal  from  a  decision  passed  by  th^ 
Judge  of  Dacca ^  dated  the  2gth  August  1864^ 
reversing  a  decision  passed  by  the  Principai 
Sudder  Ameen  of  that  District,  dated  the  2jrd 
February  186^, 

Gour  Kishore  Potedar  and  others  (PlaintifiEs)» 

Appellants, 

versus 

Sheik  Chitoo  Bepary  and  others  (Defendants), 

Respondents. 

Baboo  Hem  Chunder  Banerjee  for  Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

A  Court  may  raise  any  legal  points  which  arise  on  the 
facts  found ;  but  where  a  fact  is  impliedly  admitted,  to 
lose  sigfht  of  the  admission,  and  to  raise  points  of  law 
independent  of  it,  is  beyond  the  proper  duty  of  the 
Court. 

When  a  defendant  files  an  answer  impliedly  adiiut* 
tingf  a  liability,  if  a  particular  office  was  held  by  a  party» 
and  avoiding-  that  liability  simply  by  pleadini?  that  toe 
particular  office  was  not  so  held,  the  only  issue  to  be 
tried  is,  whether  that  party  held  the  office  at  the  time  ; 
and,  on  that  fact  beingf  proved  adversely  to  the  defend* 
ant,  a  decree  must  pass  against  him. 

Plaintiff  sued  the  defendant  for  the 
sum  of  441  rupees  with  interest.  He  alieg^es 
that  in  1268  one  Monie,  a  gomashtah  of  the 
defendant,  took  from  him  in  the  course  of 
business  1,441  rupees,  granting  him  a  boon- 
dee  on  a  Calcutta  firm;  that  this  hoondee 
on  presentation  was  dishonored ;  that 
1,000  rupees  was  paid  to  him  on  the  31st 
Srabun  1269  under  defendant's  order;  but, 
as  the  remaining  sum  remains  unliquidated, 
he  brings  the  present  action. 

The  defendant  denied  liability,  inasmuch 
as  the  party,  who  granted  the  hoondee  and 
took  the  money,  was  not  in  his  service  in 
1268  ;  that  that  individual  had  left  his  service 
in  1265  ;  and  that  he  was  not  liable  for  any 
act  done  by  him  during  that  year. 

The  first  Court  found  that  the  other  per^ 
son  Monie  was  in  defendant's  service  in 
1268,  and  consequently  he  was  liable. 

On  appeal,  the  Lower  Appellate  Court 
found  :  1st,  That  Monie  was  defendant's 
gomashtah  in  1269.  2nd.  That  there  was 
no  proof  showing  that  that  person  could  bind 
his  principal  in  acts  like  the  present ;  and 
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ydly.  That  the  payment  of  1,000  rupees  by 
dcfoxlant's  orders,  which  might  act  as  a  rati- 
toion  of  the  act  done  without  authority,  is 
BOt  satisfactorily  proved.  The  Judge,  there- 
fore, dismissed  the  plaintiff's  suit. 

Plaintiff  now  appeals  specially,  urging 
thai  the  Judge  has  imported  into  the  case 
matters  not  arising  out  of  the  pleadings ;  that 
the  authority  of  Monie  was  not  questioned, 
had  he  been  the  gomashtah;  the  whole  case 
of  the  defendant  was  made  to  rest  on  the 
fact  that  the  gomashtahship  of  that  person 
coded  in  1265  ;  and,  as  this  has  been  found 
adversely  to  the  defendant,  a  decree  should 
have  been  passed  in  plaintiff's  favor. 

We  think  that  the  contention  of  the  plaint- 
iff is  sound.     When  a  party  files  an  answer 
like  that  in  the  present  case,  which  impliedly 
admits  a  liability,  if  a  particular  office  was 
held  by  a  part)*,  and   avoids   that   liability 
amply  by  pleading  that  the  particular  office 
was  not  so  held,  the  only  issue  to  be  tried  is, 
whether  the   party   held   that   office   at   the 
time;  and,  on  that  fact  being  proved  adverse- 
ly to  the  defendant,   a  decree   must   pass 
against  him.     It  is,  of  course,  quite  right  for 
the  Principal   Sadder  Ameen  to   raise   any 
^gal  points,  which  arise  naturally  out  of  the 
facts  found ;  bui,  as  before  remarked,  when 
a  fact  is  impliedly  admitted,  to  lose  sight  of 
the  admission,   and  to  raise  points  of  law 
independent  of  it,  is  beyond  the  proper  duty 
of  the   Court.     As    the    Appellate    Court, 
Jiwngh  it  finds  the  payment  of   the    1,000 
wpces  by  defendant's  order  not  proved,  has 
faond  that  Monie  was  defendant's  gomash- 
t»h  when  the  sum  claimed  was  taken  from 
4c  plaintiff  by  him,  the  order  of  the  first 
Coort,  decreeing   that   amount  to   plaintiff, 
*ast  stand  good  with  costs  of  the  Lower 
Coorts  and  of  this  Court  also. 


The  17th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Easement— Right  of  light  and  air. 

Case  No.  3613  of  1864. 

^<m\  Appeal  from  a  decision  passed  by 
ifu  Principal  Sudder  Ameen  of  Hooghly, 
^diidthe  J 6th  September  186^,  affirming  a 
^tcision  passed  by  the  Additional  Sudder 
MooHsiff  of  that  District,  dated  the  loth 
Odober  186 j. 


Puran  Mudduck  (Defendant),  Appellant, 

versus 

Ooday  Chand  Mullick  and  others  (Plaintiffs), 

Respondents, 

Baboo  Kedarnath  Mojoomdar  for  Appellant. 

Baboo  Luckhee  Churn  Bose  for 
Respondents, 

Ancient  lights  cannot  be  obstructed  by  the  owner  of 
the  adjacent  land  building  on  it,  so  as  to  obscure  the 
light  and  air  always  enjoyed.  Whether  the  party  has 
or  not  other  windows  on  another  side  of  his  premises  is 
immaterial. 

This  was  a  suit  for  possession  of  a  certain 
strip  of  land  adjacent  to  the  plaintiff's  (spe- 
cial respondent's)  house,  and  to  restrain  the 
defendant  from  blocking  out  light  and  air 
from  the  special  respondent's  premises  by 
building  exactly  in  front  of,  and  abutting  on, 
them. 

Both  Lower  Courts  found  that  the  plaint- 
iff had  no  title  to  the  land  sued  for ;  but  they 
restrained  the  defendant  from  raising  his 
wall  or  building  so  as  to  obstruct  the  light 
and  air  which  had  all  along  been  enjoyed 
by  the  plaintiff  through  two  windows  against 
which  the  new  wall  was  in  process  of  erec- 
tion. 

It  is  urged  in  special  appeal : — 

ist, — That,  as  the  land  has  been  proved  to 
belong  to  special  appellant,  he  is  entitled  to 
do  what  he  likes  with  it,  and  build  on  it  at 
his  pleasure ;  and 

2ndly. — That  the  Lower  Courts  have  re- 
strained the  special  appellant's  building  more 
than  is  necessary  to  the  special  respondent's 
enjoyment  of  light  and  air. 

Neither  of  these  objections  is  tenable. 
Theyfrj/  is  diametrically  opposed  to  the  law 
of  easements,  which  provides  that  ancient 
lights  cannot  be  obstructed  by  a  party  own- 
ing the  neighbouring  land,  and  building  on  it, 
so  as  to  obscure  the  light  and  air  always 
enjoyed.  It  is  no  answer  to  this  to  plead 
that  the  party  complaining  has  other  win- 
dows on  another  side  of  his  premises.  He  is 
entitled  to  retain  the  light  and  air  he  has 
always  had,  and  the  owner  of  the  adjacent 
land  cannot  obstruct  it. 

For  the  rest,  the  Principal  Sudder  Ameen 
forbade  the  special  appellant  to  build  a 
second  story  to  the  dalan.  This  was  mani- 
festly the  only  possible  way  of  giving  the 
special  respondent  the  relief  he  sought.  It 
would  have  been  ridiculous  to  have  ordered, 
as  the  special  appellant  now  wishes,  apertures 
to  have  been  left  opposite  the  special  re- 
spondent's windows  through  which  he  might 
have  retained  the  light  sought  for;  fori  if  it 
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had  been  possible  so  to  arrange  matters  re- 
garding the  light,  the  special  respondent 
would  still  have  been  shut  out  from  his 
ancient  supply  of  air. 

We  think  that  the  Principal  Sudder 
Ameen's  order  was  both  legal  and  proper, 
and  we  accordingly  dismiss  the  special  ap- 
peal with  costs. 


The  17th  May  1865. 

Present  : 

The  Hon^le  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Fraud  of  father— Son  when  bound  by. 

Case  No.  311  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  ofjessore,  dated  the  zyth  May  1864, 

Bhuggobutty  Dossee  and  others  (Defendants), 

Appellants^ 

versus 

Kishen  Nath  Roy  (Plaintiff),  Respondent, 

Baboos    Gopal    Lai    Mitter   and    Onoocool 
Chunder  Mookerjee  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

Suit  laid  at  rupees  2,990-9  as.  16  gds. 

A  son  cannot  obtain  a  decree  when  suing"  as  heir  to 
regain  property,  alleging;  his  father's  fraud  as  the  cause 
of  the  action. 

In  this  case  plaintiff,  as  manager  for  the 
minor  sons  of  Soorjnath  Doss,  deceased, 
sued  for  a  declaration  of  title  to  certain 
landed  property.  It  is  alleged  in  the  plaint 
that  Soorjnath,  in  his  life-time,  and  in  or- 
der to  avoid  the  claim  of  creditors,  executed 
two  hibbanaraahs,  or  deeds  of  gift,  on  the 
i3th  Bhadro  1255:  one  in  the  name  of  his 
wife  Mohessuree,  the  mother  of  the  minor, 
and  the  other  in  the  name  of  his  second  wife 
Bhuggobutty;  that  Soorjnath  remained  in 
possession  after  that  act  till  he  died  on  the 
6lh  Assin  1256,  having  appointed  his 
nephew,  Kasheenath  Ghose,  and  his  old  ser- 
vant, Fukeer  Chand  Mitter,  defendants,  as 
managers  of  the  estate  for  the  minor.  It 
is  also  alleged  by  plaintiff  that  Kasheenath 
fabricated  a  mourosee  pottah,  dated  iiih 
Bhadro  1259,  purporting  to  have  been  given 
by  Bhuggobutty,  and  in  the  benamee  of  one 
Kala  Chand  Holdar;  also  that  Kashee- 
nath then  caused  a  case  under  Act  IV.  of 
1840  to  be  brought,  and,  under  cover  of  it, 
ousted  the  minor  from  some  lands,  and  did 


so  also  from  other  property  by  selling  the 
minor's  property  in  execution  of  decrees  for 
the  debts  of  the  widows. 

Defendant  Kasheenath  pleads  that  the 
two  deeds  of  gift  are  valid  and  not  in  fraud 
of  creditors ;  that  the  widows  held  posses* 
sion  under  them,  and  duly  granted  the 
mourosee  pottah  and  other  leases  under 
that  title.  The  defendants  Bhuggobut^  and 
Fukeer  Chand  support  the  answer  of  the 
defendant  Kasheenath. 

The  Lower  Court  has  held  that  the  hibba^ 
namahs  are  fictitious  and  fraudulent  docn- 
ments,  and  that  the  leases  and  sales  under 
them  are  invalid. 

It  was  pleaded  in  the  Lower  Court  thtl^ 
if  this  were  so,  the  fraud  was  that  of  piainl»> 
iff's  father  to  defeat  creditors;  and  thalt 
plaintiff,  though  a  minor,  could  not  sue  to 
obtain  this  property  on  the  ground  of  his 
father's  fraud. 

The  Lower  Court,  however,  decided  that, 
as  the  minor  did  not  accept  nor  join  in  his 
father's  fraud,  and  the  widows  were  onlj 
unconscious  instruments  in  the  hands  of 
the  defendant  Kasheenath,  the  minor  was 
not  to  be  bound  in  such  a  case. 

The  case  was  decreed  in  plaintifFs  favor 
accordingly,  and  the  costs  of  Mohes  Chunder 
Chuckerbutty  were  charged  against  plaint- 
iff, on  the  ground  that  the  former  had  be^i 
unnecessarily  made  a  defendant  by  the 
latter. 

The  defendant  appeals,  urging  amongst 
other  grounds  that,  as  the  plaintiff  comes 
into  Court  on  his  right  as  heir  from  his 
father,  whose  acts  have  all  been  held  by  the 
Lower  Court  to  have  been  fraudulent,  he 
cannot  recover  on  the  ground  of  his  father's 
acts  being  fraudulent,  but  must  be  bound  by 
his  father's  fraud. 

We  think  that  this  objection  is  valid. 
The  case  of  Obhoy  Churn  Ghuttuck,  Decern* 
ber  1859,  page  1639,  is  quite  in  point,  and 
must  be  followed.  We  quite  concur  in  the 
concluding  words  of  the  judgment  in  it : — 

"A  deed  may  be  avoided  on  the  ground 
"of  fraud,  but  then  the  objection  must  come 
"from  a  person  neither  party  nor  privjr 
"  to  it,  for  no  man  can  allege  his  own  fraud 
"in  order  to  invalidate  his  own  deed. 
"This  rule  is,  we  think,  a  very  wholesome 
"one  in  this  country.  It  is  well  that  the 
"natives  of  this  presidency  should  under- 
"stand  that,  when  they  execute  fictitious 
"deeds  for  the  purpose  of  defeating  their 
"  creditors,  avoiding  an  attachment,  or  effect- 
"ing  any  other  fraudulent  purpose,  they 
''  place  themselves  completely  at  the  mercy 


i865.] 


Civil 


THR  WEEKLY  REPORTER. 


Rulings. 


31 


**  <rf  the  person  in  whose  name  the  ficli- 
**tion3  conveyance  is  made  out,  and  that 
**  UK  plea  of  ihe  transaction  being  a  be- 
"nimeeone  will  not  be'  listened  to." 

The  pleader  for  the  opposite  party  cites 
the  Sooboodra  Bebee,  pages  543-544  of  the 
Decisions  of  the  Suddcr  Dewanny  Adawlut 
for  1858-    Bui   there   was    more    than   one 
pecuiiariiY   distinguishing   it  from  the  case 
oC  Obboy  Cburn   Ghutiuck.      It  was   held 
m  Sooboodra' s  case  that'  a  purchase,  made 
bi  ibe  name  of  another  with  a  view  of  pre- 
=  lemfn^  the  real  purchasers  creditors  laying 
Wd  of  the  property,   is  not  such  a  legal 
fraud  as  will  esiop  the   original  purchaser, 
•  those  who  represent  him,  from  bringing 
Qitim  for  the  enforcement  of  the  trans- 
ion  against  the  party  in  whose  name  the 
rty  was  purchased  ;  and  that  a  plaintiff 
ot  soe  to  render  void  an  act  done  by 
in  fraud,   or   to  be  relieved  from  the 
of  bis  own  fraudulent  act,  but  may, 
ever,  sue  to   have   a   legal  act,  that   is, 
act  legal  in  itself,  such  a  benamee  pur- 
chase, enforced,  even  though  made,  as  in  the 
prcseTvi  instance,   with  a  motive  of  keeping 
^  ptopeny  out  of  the  reach  of  his  creditor. 

Bm  that  was  not  a  case  like  this  where 

"Jc  plaintiff,   as    heir,    comes   in   to   regain 

propenr  alleging  his  own  fathers  fraud  as 

ij^ cause  of  action.     Further,  the  case   of 

^'^y  Chum  is,  moreover,  the  later  ruling. 

"C,  therefore,  consider  the  decision  of  the 

rt  below   wrong,    and    we    decree    this 

\  and  dismiss  plaintiff's  suit  with  all 


Baboo  Prosunno  Coomar  Sein  for  Appellants. 

Baboos  Mohindro  Lall  Shame  and  Bhoiv- 
anee  Churn  Dutt  for  Respondents. 

In  a  Hindoo  family  the  presumption  of  law  is  that 
they  are  joint,  and  the  onus  provinji^  that  the  family  is 
separate  lies  on  the  party  making  such  assertion.  The 
mere  fact  of  property  standing  in  the  name  of  one  bro- 
ther does  not  prove  that  it  is  his  separate  and  self-ac- 
quired property. 

This  was  a  suit  by  a  Hindoo  widow  for 
recovery  of  a  share  in  what  is  alleged  to 
be  the  ancestral  family  property.  The 
defendants  (who  are  special  appellants  before 
us)  are  the  widows  of  another  of  the  bro- 
thers, and  claim  on  the  ground  that  the  pro- 
perty was  self-acquired. 

The  accompanying  genealogical  table  will 
explain  the  position  of  the  parties  : — 

Jankeenath. 


.-«. 


Ramdhun,  .Modhu 


iiMohun, 


KasheenathjKalipiiddo^Kadernath 


The  17th  May  1865.*/ 
Present : 

*wHon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

._    f*piiJy— Presumption  of  being  joint — 
^i^atioo  of  separation— Onus  proband!. 

Case  No.  3664  of  1864. 

^l  Appeal  from  a  decision  passed  by  the 
mgeofHooghly,  dated  ihe  gth  September 
y6^,  modifying  a  decision  passeu  ]ty  the 
^fincipal  Sudder  Ameen  of  thai  JAst  id. 
«««i/  iht  2yih  January  1864. 

j*«nMohince  Dabee  and  others  (Defendants), 
Appellants, 

versus 

l^aMonee  Dabee  and  others  (Plaintiffs), 
Respondents^ 
Vol.  III. 


Plaintiff  is  the  widow  of  Modhun  Mohun, 
and  defendant  of  Kaleepuddo. 

Of  the  five  sons  of  Jankeenath,  two, 
Kasheenath  and  Kadernath,  died  before  their 
father. 

Special  respondent,  who  sues  in  formd 
pauperis,  alleges  that  her  husband  Ram- 
dhun  and  Kaleepuddo  lived  together  as  a 
joint  undivided  Hindoo  family;  that  Ram- 
dhun  died  childless  before  her  husband,  and 
that,  after  Modhun  Mohun's  death,  she,  as 
his  widow,  became  entitled  to  one- half  of 
the  family  property,  and  had,  indeed,  retained 
it,  living  in  commensality  with  the  widows 
of  Kaleepuddo,  until  the  latter,  by  obtain- 
ing a  certificate  to  administer  to  all  the 
properties  left  by  their  husband,  dispossessed 
plaintiff  of  her  share. 

Special  appellants  urge  that  the  special 
respondent's  husband  died  before  his  elder 
brother  Ramdhun,  and  that,  after  the  latter's 
death,  Kaleepuddo,  their  husband,  succeeded 
to  all  the  property,  having  already  purchas- 
ed Modhun  Mohun's  share  during  his  life- 
time. They  add  that  the  family  property 
consisted  of  2  beegahs  of  land  only,  and  all 
the  rest  of  which  Kaleepuddo  died  possessed 
was  his  own  self-acquired  estate. 

Both  Lower  Courts  held  that  the  property 
was  joint,  the  Judge  giving  the  plaintiff  a 
one-third  share  of  all  the  property  claimed, 
whereas  the  Principal  Sudder  Ameen  had 
excluded  from  it  certain  property  which  he 
held  to  have  been  acquired  by  the  special 
appellant's  husband  after  the  death  of  spe- 
cial respondent's  husband. 

11— a 
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It  is  urged  in  special  appeal  that  the 
Judge  has  laid  the  onus  prohajidi  on  the 
wrong  party,  and  that  the  special  respondent 
ought  to  have  proved  that  the  property  was 
purchased  by  the  joint  family  funds.  Special 
appellants  refer  to  the  Full  Bench  ruling  of 
this  Court,  dated  nth  November  1862, 
Musst.  Soobedhun  Dossee,  appellant  (Suther- 
land's Weekly  Reporter,  Full  Bench  Cases, 
page  57). 

We  think  there  can  be  no  doubt  that  in 
all  Hindoo  families  the  presumption  of  law 
is  that  they  are  joint  and  undivided,  and 
that  the  onus  of  proving  that  a  family  is 
separate  in  mess  and  business  lies  on  the 
party  making  such  assertion;  and  that 
the  mere  fact  of  the  property  standing  in  the 
name  of  one  brother  does  not  prove  that  it 
is  that  one  brother's  separate  and  self-ac- 
i  quired  property.  The  Judge  in  the  present 
case  has  gone  upon  the  ordinary  presumption 
of  Hindoo  law.  It  is  admitted  that  the 
family  was  joint  and  undivided,  and  he 
threw  upon  the  special  appellants,  who 
claimed  the  property  in  suit,  on  the  ground 
that  it  has  been  self-acquired  by  their  hus- 
band, the  onus  of  proving  {heir  allegation. 

The  Full  Bench  ruling  quoted  by  the 
special  appellants  does  not  apply.  In  that 
case  the  Judge  found,  as  a  fact,  that  the 
property  was  self-acquired,  and  that  no  part 
of  it  was  ancestral.  In  the  present  it  is 
not  denied  that  a  part  of  the  property  was 
ancestral ;  and  it  was  held  not  to  be  proved 
that  the  remainder  was  acquired  with  Kalee- 
puddo's  separate  funds. 

With  this  finding  of  fact,  we,  of  course,  can- 
not interfere  in  special  appeal ;  and,  as  regards 
the  onus,  we  think  that  the  Judge  was 
right,  and  that  the  special  appellants  were 
bound  to  rebut  the  presumption  of  Hindoo 
Law  which  arose  on  the  face  of  the  pleadings 
in  favor  of  the  special  respondent.  Dismiss- 
ed with  costs. 


The  17th  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

fudges. 

Purchaser  of  "Milkeut"  and  «  Hukeequt"  of 
former  proprietor — Rights  acquired  by. 

Case  No.  3718  of  1854. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,   dated  the   28th 


September  1864,  affirming  a  decision  passu 
by  the  Sudder  Ameenofthat  District,  data 
the  2Sth  May  1864, 

Ram  Jhan  Gunderee  (Defendant), 
Appellant, 

versus 

Lalla  Godadhur  Lai  and  others  (Plainliffsjfc 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appdr 

lant. 

Baboo  Kalee  Mohun  Doss  for  Respond- 
ents. 

The  purchaser  of  the  "  milkeut ''  9.n^  "A«i«?«/j 
of  a  former  proprietor  in  a  village  does  not  acquire  n 
rights  in  his  house  or  in  any  garden  attached  to  the  hooi^ 
nor  the  rights  to  any  orchard  or  niangoe-tope  pUntel 
by  the  late  proprietor. 

The  question  at  issue  in  this  case,  and 
which  is  raised  on  special  appeal,  is  whether 
the  purchaser  of  the  rights  and  interests  ol  a 
former  proprietor  in  a  village  obtains  Igr 
his  purchase  only  the  proprietary  rights,  Of 
also  all  other  rights  which  the  former  pio* 
prietor  may  have  held.  The  words  used  it 
the  certificate  of  sale  are  that  the  purcf 
was  of  the  '' milkeuf'  and  '' hukeequt*^ 
the  former  proprietor.  It  is  admiued 
this  would  not  carry  with  it  the  rights 
interests  of  the  proprietor  in  his  house  or 
any  gardens  attached  to  the  house.  But  i 
is  said  it  carries  with  it  the  rights  to  l^ 
orchard  or  mangoe-tope  planted  by  t^^, JjJJ 
proprietor.  We  think  it  must  be  restricro 
to 'the  proprietary  rights  in  that  ojrfW^ 
The  late  proprietor  would  still  be  entitled IBI 
retain  possession,  as  a  tenant,  of  the  tt^ 
which  he  planted.  We  cannot  see  9/% 
difference  between  his  rights  to  his  honS^ 
and  garden,  and  his  rights  to  the  ™^8*1 
tope.  It  is  evident  also  in  this  case  iW 
the  purchaser  did  not  attempt  to  take  W 
session,  of  the  disputed  mangoe-topes  vbe* 
he  made  the  purchase  and  took  possessioifc 
of  the  proprietary  rights ;  but  now  he  briap 
forward  this  claim  when  the  mangoe-topc* 
have  been  sold  in  execution  of  decree  to  * 
third  party. 

We  reverse  the  Judge's  decision,  aiid  re- 
store the  decree  of  the  first  Court  dismissing 
plaintiff's  suit. 

Plaintiff  will  pay  all  the  costs. 
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The  1 8th  May  1865. 

Present : 

I    Tbc  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Jurisdiction— Suit  for  collections  of  Shrines. 

Case  No.  1371  of  1864. 

Sptckl  Appeal  from  a  decision  passed  by  the 
PriMcipal  Sttdder  Ameen  o/Behar,  dated  the 
r2tk  March  1864,  affirming  a  decision  pass- 
ed ky  the  Moonsiff  of  thai  District,  dated 
the  joth  November  j86j, 

Sheo  Snhaye  Dhamee  and  others  (Plaintiffs), 

Appellants, 

versus 

Siooree  Mnhtoon  and  others  (Defendants), 

Respondents, 

Baboo  Khettur  Nath  Bose  for  Appellants. 

Baboo  Poor  no  Chunder  Mookerjee  for 
Respondents. 

A  suit  vHl  lie  for  the  collections  of  a  shrine,  either  in 
rqflit  ci  ftfoperty  in  the  place,  or  of  lawful  and  estab- 
isbed  office  attached  to  it. 

Respondent  takes  objection  that  a  special 
*appeal  will  not  lie.  But  we  find  that  this 
Is  not  a  suit  on  a  contract,  but  a  claim  for  the 
itferings  at  certain  temples  on  the  express 
poond  of  "  Mourosee  Milkeut "  or  hereditary 
liopeity.  It  is  not  a  suit  of  a  Small  Cause 
ckumcter. 

|.  The  claim  has  been  most  illegally  and 
Improperly  non-suited  by  the  Courts  below — 
l4;ally,  because  no  such  procedure  is  known 
Ifttbe  present  law,  and  the  plaint  cannot  be 
lotted  after  summoning  the  defendant ; 
,M,  further,  most  improperly,  because  the 
iMfton  given  is  altogether  frivolous,  viz.,  that 
ffaiottff  did  not  state  the  names  of  the 
IHgtims. 

A  suit  for  fees  voluntarily  paid  •  to  one 
Bttn  will  not  lie  on  the  part  of  another,  when 
Acre  is  neither  contract  nor  tangible  property; 
te,when  the  parties  claim  the  collections  of 
a  shrine,  either  in  right  of  property  in  the 
place,  or  of  lawful  and  established  office 
sttacbed  to  it,  it  is  well  established  that  the 
»it  will  lie.  Plaintiff's  suit  would  seem  by 
hit  declaration  to  be  of  this  character,  and  it 
nost  be  enquired  into  to  ascertain  whether  it 
is  so  or  not.     If  it  is,  and  plaintiff's  claim 


to  the  share  alleged  by  him  is  established ; 
if,  moreover,  it  appears  that  the  collections 
were  made  by  defendants — then  it  will  lie  on 
the  defendants  to  render  to  plaintiff  an  ac- 
count, and  pay  him  his  share  of  the  proceeds. 
Plaintiff  cannot  be  called  on  for  a  nominal  roll 
of  collections  which  he  did  not  make,  or  to 
give  evidence  of  that  which  is  not  in  his 
cognizance.  The  case  is  remanded  for  a 
proper  trial. 


The  19th  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Limitation  (Clause  14,  Section  i  of  Act  XIV.  of 
2859) — Resumption  or  assessment  of  Lakheraj. 

Case  No.  3291  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A.  Pigouy  Judge  of  Hooghly,  dated  the  8th 
August  1864,  modifying  a  decision  passed 
by  Moulvie  Tofel  Ahmed,  Moonsiff  of  that 
District,  dated  the  igth  February  1864, 

Krishto  Mohun  Doss  Bukshee  (Defendant), 

Appellant, 

versus 

Joy  Kishen  Mookerjee  (Plaintiff), 
Respondent, 

Baboo  Brojendro  Coomar  Seal  for 
Appellant. 

Baboos  Banee  Madhub  Banerjee  and 
Tarucknath  Sein  for  Respondent. 

Clause  14,  Section  i  of  Act  XIV.  of  1859,  applies  to 
all  suits   to   resume  or  assess  lands   held    rent-free 
whether  before  or  after  the  Permanent  Settlement. 

This  was  a  suit  for  resumption  instituted 
on  23rd  November  1863.  The  defendant 
pleads  limitation,  inasmuch  as  the  suit  is 
not  brought  within  twelve  years  from  the 
date  on  which  the  plaintiff's  title  accrued. 
The  defendant  does  not  distinctly  quote 
Clause  14,  Section  i,  Act  XIV.  of  1859,  but 
his  words  sufficiently  indicate  that  he  brings 
his  plea  under  that  law.  In  his  petition  of 
special  appeal  he  distinctly  specifies  the  law ; 
and,  when  the  suit  was  brought,  that  law 
was  the  only  law  of  limitation  in  force.  Sec- 
tion 18  of  that  Act  provides  that  all  suits 
instituted   within   the  period    of  two    years 
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from  the  date  of  the  passing  of  the  Act 
shall  be  tried  and  determined  as  if  the  Act 
had  not  been  passed ;  but  all  suits  to  which 
the  provisions  of  this  Act  are  applicable, 
that  shall  be  instituted  after  the  expiration 
of  the  said  period,  shall  be  governed  by  this 
Act,  and  no  other  Law  of  Limitation,  any 
Statute,  Act,  or  Regulation  now  in  force 
notwithstanding.  The  Act  was  passed  on 
.5th  May  1859,  and,  to  avoid  the  effect  of  the 
limitation  prescribed  by  the  Act,  it  was 
necessary  to  have  filed  this  suit  on  or  before 
the  5th  May  1861  ;  but  by  Section  i  of  Act 
XL  of  1 86 1,  the  time  was  extended  to  the 
ist  January  1862.  That  law  declared  that 
suits  instituted  before  ist  January  1862 
were  to  be  tried  and  determined  as  if  Act 
XIV.  of  1859  ^^^  ^^^  htQTi  passed.  It  is 
clear,  therefore,  that  the  plaintiff  can  derive 
no  further  immunity  than  he  has  already 
obtained  from  the  provisions  of  Section  18 
of  Act  XIV.,  and  we  have  to  determine  whe- 
ther the  suit  now  brought  is  barred  by  limita- 
tion under  Clause  14,  Section  i  of  the  Act. 

It  is,  we  think,  perfectly  clear  that  the 
Law  of  Limitation  (Act  XIV.  of  1859)  is  ap- 
plicable to  all  suits,  unless  they  be  exempted 
from  its  operation  by  any  provision  of  that 
or  any  other  law — thus  suits  for  the  re- 
covery of  public  revenue,  or  for  public  claims, 
are  exempted  by  Section  17  of  the  Act;  and 
suits  for  rent  are  governed  by  the  provisions 
of  Act  X.  of  1859,  which  contains  a  Law  of 
Limitation  expressly  enacted  for  such  suits. 
Now,  looking  at  Clause  14,  Section  i  of  Act 
XIV.  of  1859,  we  find  it  enacted  that  all  suits 
by  the  proprietor  of  any  land,  or  by  any 
person  claiming  under  him,  for  the  resump- 
tion or  assessment  of  any  lakheraj  or  rent- 
free  land,  must  be  brought  within  the  period 
of  twelve  years  from  the  time  when  the  title 
of  the  person  claiming  the  right  to  resume 
and  assess  such  lands,  or  of  some  person 
{ihe  person)  under  whom  he  claims,  first 
accrued.  That  this  part  of  the  law  is  ap- 
plicable to  Bengal  is  obvious  from  the  latter 
part  of  the  clause,  which  specially  provides 
for  suits  regarding  rent-free  lands  in  perma- 
nentJy  settled  estates^  and  declares  that, 
though  they  be  brought  within  twelve  years 
from  the  time  when  the  title  of  the  party 
bringing  the  suit  accrued,  they  shall  not  be 
maintained  if  it  be  shewn  that  the  land  has 
been  held  lakheraj  or  rent-free  from  the 
period  of  the  Permanent  Settlement,  /.  ^., 
from  22nd  March  1793. 

Before  coming  to  a  conclusion,  whether 
this  suit,  which   is  for  the  resumption  of 


lands  alienated  subsequent  to  the  Permanent 
Settlement,   is   barred   by  the  new   Law   of 
Limitation,   it    is    necessary    to    determine 
whether  Clause  14,  Section  i  of  Act  XIV.  of 
1859,  applies  to  such  cases,  or  has  reference 
only  to  lands  held  rent-free  in  Bengal  previ- 
ous to   1790.     In  looking  at  this  question, 
it  is  necessary  to  bear  in  mind  that  Section 
10  of  Regulation  XIX.  of  1793  has  not  been 
repealed ;  and  that,  if,  in  respect    to   these 
cases,  there  be  a  concurrent  jurisdiction,  as 
has  been  lately  ruled  by  a  majority  of   this 
Court,  in  the  Civil  Courts,  and  in  the  Col- 
lector's, a  suit  brought  in  the  former  for  ifae 
resumption  of    lands    separated    after    the 
Permanent    Settlement    is    not   barred    by 
limitation,  if  the  plaintiff  be  able   to    prove 
that  the  lands  in  dispute  formed  at  any  time 
a  part   of   his  permanently   settled    estate  ;i 
whereas  a  suit  before  the  latter  under    Sec* 
tion  28  of  Act  X.  of  1859  is  affected  by  limita- 
tion, if  not  brought  within  twelve  years  from 
the  time  when  the  plaintiff's  title   accraed* 
It   is   therefore   of  the  greatest  importance 
to  determine  whether  the  provisions  of  Clause 
14,  Section  i  of  Act  XIV.   of   1859,    refer 
only  to  cases  held  rent-free  previous  to  1790, 
or  whether  they  operate  to  supersede  and  set 
aside   the   privilege    given    to    lakherajdaFs 
by  Section  10  of  Regulation  XIX.  of  1793. 

We  think  that  the  new  Law  of  Limitation 
is  applicable  to  all  suits  relative  to  rent-free 
tenures  whether  created  previous  to  or  snb-  ; 
sequent  to  1790.     There  can  be  no  doubt  ; 
that  it  is  applicable   to  the   former.     It  is,  j 
we   think,   equally  applicable  to   the  latter,  ' 
as  may  be  gathered   from   the  object,    the 
wording,  and  the  proviso  contained  in   the  ; 
latter  part   of  the   clause.      One  object  of 
the  law,  as  it  appears  to  us,  is  to  assimilate 
the  procedure  of  the  Civil  Courts  with  that 
in  the  Collector's  Court,  to  make  the  Iaw  of 
Limitation  applicable  equally  to  suits  insti- 
tuted in  the  former  as  in  the  latter,  other- 
wise we  should  have   the  anomaly   of    two 
sets   of  Courts  with  concurrent  jurisdiction 
trying  the  same  class  of   cases,   in   one    of 
which  the  suit  might  be  barred  by   limita- 
tion, while  in  the  other  limitation  could   niH 
be  applied.     The  effect  of  thus  assimilating* 
the  law  in  both  classes  of  Courts  is  to  put 
a    slop    to    the    harassment   which    holders 
of    rent-free    tenures    under    100    beegahs 
have  been  subjected  to  by  suits  brought  by 
zemindars  and  others  for  the  resumption  of 
lands  held  admittedly  as  rent-free  for  a  long^ 
course   of   years.    After    so    long   a    period 
has  elapsed,   it  is  almost  impossible  for  the 
owners  of  such  tenures  to  give  satisfactory 
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onl  or  documentary  proof  of  the  creation 
of  tkir  title.    Witnesses,  who  might  have 
^keo  to  the  fact,   have   long  since  been 
dead;  and  those  who  are  called  can  only 
speak  to  the   existence   of   the    tenure   as 
rent-free  within  their  own  knowledge  which 
probably   extends    only    to    a    few    years 
bacL    Documents,  which  might  prove  the 
fact  have  been   lost   or  destroyed,    or,    if 
^Hodnced,  do,  from  want  of  registration  or 
Gtber  cause,    share    the    general    suspicion 
to  ^ch  all  such  documents  are  exposed. 
Persons  who  have  purchased  on  the  faith  of  a 
good  title,  and  have  held  possession  undis- 
nirbtd  for  a  series  of  years,  or  the  heirs  of 
tbe  original  grantees,  whose  title  has  hitherto 
been  unquestioned,   find    themselves,    after 
time  has  destroyed  their  means  of  adducing 
sufficient  proof  to  support  that  title,  immers- 
ed in  a  vortex  of  litigation  by  parties  who 
derive  their  own   title   from   the  zemmdar, 
snch  as  putneedars  and  durputneedars  who 
have  but  one  object  in  view,  to  increase  their 
rent-roll. 

Bat  it  may  be  asked,  if  the  object  of  the 
^'   ^ras   to    prevent    further    unnecessary 
harassment  to  the  holders  of  rent-free  tenures, 
vhy  was  Section  10  of  Regulation  XIX.  of 
'793  ^  unrepealed }  The  reason  is  obvious. 
The  Legislature  had  also  to  protect  the  inter- 
^  of  a  class  of  persons  other  than  the 
bolders  of  rent-free  tenures,  viz.,  the  auction- 
porchaser  at  a  sale  for  arrears  of  Govern- 
■»ent   revenue.      Knowing     the    frauds    to 
vhich  such  a   person  is  exposed,  and  the 
difficulty  he  has,  when  obtaining  possession 
^  an  estate,   to   discover  the   lands   which 
belong  to  his    estate    at    the   time   of   the 
^nnancnt  Settlement  to  which  as  purchaser 
jje  is  entitled,    it   left   to  him  the  right  to 
Wng  a  suit  for  the  resumption  and  assess- 
*oit  of  such  lands,  so  re-atiaching  them  or 
w  rent  to  the  assets  of  his  estate ;  and  it 
fclared  that,  as  against  his  suit,  if  brought 
•win  twelve  years  from  the  date  on  which 
w  title  accrued,  the  occupant  of  lands  held 
'W-free  subsequent  to  the  Permanent  Settle- 
ment, and  separated  from  the  estate  as  such 
^any  lime  after  that  date,  should  not  be 
««  10  plead   limitation.     An  auction-pur- 
"^^r  at  a  sale  for  arrears  of  Government 
'^enne  is  entitled  to  receive  the  estate  free 
« ill  encumbrances  imposed  subsequent  to 
^"^  Settlement  by  the  previous  zemindars, 
*nd  noplea  of  long  possession  can  hold  good 
igainst  him   if  his  suit  be  brought  within 
Mye  years    of    his   purchase.     A    person 
^caving  a  grant  from  Government  might 
"Wtindcrthc  provisions  of  Clause  14,  Sec- 


tion I,  bring  a  suit  within  twelve  years  from 
the  date  of  such  grant,  to  set  aside  a  tenure 
held  as  rent-free  on  invalid  title.  But  a 
zemindar,  or  a  party  deriving  his  title  from 
a  zemindar,  who,  with  every  opportunity  to 
bring  his  action,  has  allowed  time  to  run  on, 
and  failed  to  take  steps  to  resume  and  assess 
rent-free  tenures  of  this  kind,  must  be  held 
to  have  lost  his  remedy ;  and  against  his  suit 
limitation  may  now  be  pleaded,  as  he  failed 
to  bring  his  action  within  twelve  years  from 
the  date  on  which  his  title  accrued. 

Then  as  to  the  wording  of  the  law.  It 
declares  that  in  suits  brought  by  the  pro- 
prietor of  any  land,  or  by  any  person  claim- 
ing under  him  for  the  resumption  or  assess- 
ment of  any  lakheraj  or  rent-free  land, 
"the  period  of  twelve  years  from  the  time 
when  the  title  of  the  person  claiming  the  right 
to  resume  and  assess  such  lands,  or  of  some 
person  under  whom  he  claims,  accrued." 
Now,  it  is  clear  from  these  words,  as  well 
as  from  the  proviso  that  follows,  that  a  suit 
for  lands  held  free  from  assessment  from 
a  time  previous  to  1st  December  1790 
could  not  be  entertained  under  any 
circumstances,  for  most  zemindars,  who,  un- 
der the  provisions  of  Regulation  XIX.  of 
171^3  and  Regulation  II.  of  181 9,  had  liberty 
to  sue,  had  already  allowed  more  than 
twelve  years  to  elapse  since  their  title  ac- 
crued, and  therefore  in  regard  to  such  lands 
an  action  was  clearly  barred.  But  we  do  not 
think  that  this  was  all  that  the  Legisla- 
ture intended  by  this  Section  of  the  law 
passed  nearly  seventy  years  after  the  time 
for  bringing  such  suits  began  to  run.  The 
law,  as  we  read  it,  appears  to  refer  to  an- 
other class  of  cases;  and  these,  we  think, 
must  be  cases  under  Section  10  of  Regulation 
XIX.  of  1793,  which  an  auction-purchaser  or 
other  party  in  similar  favorable  circumstances 
might  bring  successfully,  unless  the  defendants 
were  able  to  shew  that  the  lands  had  been 
held  rent-free  from  the  Pennanent  Settle- 
ment. It  is  obvious,  from  the  proviso  at  the 
close  of  Clause  14  of  Section  1  of  Act  XIV. 
of  1859,  that  even  an  auction- purchaser  could 
not  resume  lands  proved  to  have  been  held 
rent-free  from  the  period  of  the  Permanent 
Settlement.  The  fact  of  their  having  been 
so  held  is  sufficient  to  close  the  door  to  all 
enquiry  as  to  the  validity  of  the  title  under 
which  the  tenure  is  held.  If,  therefore,  an 
auction-purchaser  is  precluded  from  making 
a  resumption  of  such  tenures,  it  is  clear  that 
the  zemindars  with  whom  the  Permanent 
Settlement  was  made,  or  their  representatives, 
are  equally   precluded*     If   then  rent-free 
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tenures  in  existence  at  the  Permanent  Settle- 
ment, wiiether  held  on  valid  or  invalid 
tenures,  are  protected  equally  from  both 
these  classes  of  zemindars,  to  what  class 
of  cases  does  the  Law  of  Limitation  prescribed 
by  Clause  14  apply,  unless  it  be  to  cases  un- 
der Section  10  of  Regulation  XIX.  of  1793  ? 
These,  it  appears  to  us,  are  not  protected 
from  the  auction-purchaser  if  he  bring  his 
suit  within  twelve  years  of  his  purchase  ;  but 
they  are  protected  from  the  zemindar  who 
has  slept  over  his  rights. 

Looking,  then^    at    the   wording    of   the 
clause,  and  the  proviso  with  which  it  closes, 
.we  think  that  its  provisions  were  intend- 
ed to  embrace  all  clain  s  to  resume  or  assess 
lands  held  rent  free,  whether  before  or  after 
the  Permanent  Settlement;   that  the  Legis- 
lature did  not  rescind  Section  10  of  Regula- 
tion XIX.  of  I793i  because  there  might  be 
certain  persons  as  auction -purchasers  at  sales 
for  arrears  of  Government  Revenue,   who 
would  be  entitled  to  receive  the  estate,  as  it 
stood  at  the  Permanent  Settlement,  free  of  all 
encumbrances  subsequently  created  ;  that,  if 
such  party  brought  an  action    to   recover 
within  twelve  years  from  the  date  of  his  title, 
no  length  of  possession  by  the  defendant,  as 
lakherajdar  subsequent  to  the  Permanent  Set- 
tlement, could  be  pleaded  against  him  as  bar- 
ring the  suit.    But  if  it  could  be  shewn  by 
the  defendant  that  the  tenure  had  been  held 
as  lakheraj  from  the  period  of  the  Perma- 
nent Settlement,  the  suit,  though  within  time, 
could   not  be   maintained.     The  rule   laid 
down  is  that  every  person  claiming  a  right 
to  resume  shall  bring  his  action  within  twelve 
years  from  the  date  when  his  title,  or  of  the 
person  under  whom  he  holds,  first  accrued  ; 
and  it  appears  to  us  to  be  a  general  rule  ap- 
plicable to  all  parties  seeking  to  resume. 
The  Court  will  look  first  to  the  time  when 
plaintiff's  title  accrued.     If  the   action   be 
brought  after  twelve  years  from  the  date  of 
plaintiff's  title,  it  is  barred  by  limitation,  and 
probably  nine-tenths  of  the  suits  instituted 
since  Act  XIV.  of  1859  came  into  force  are 
in  this  predicament. 

Applying  the  above  ruling  to  the  case 
before  us,  we  find  that  the  plaintiff  is  a 
putneedar,  deriving  his  title  from  the  zemin- 
dar. The  zemindar's  title  to  resume  com- 
menced at  the  Permanent  Settlement,  and  he 
never  sought  to  resume  these  lands.  '  He  can- 
not revive  a  privilege  which  has  become  ex- 
tinct by  his  own  laches  by  creating  a  putnee, 
4ior  can  he  confer  on  the  putneedar  a  power 
which  he  himself  no  longer  possesses.    As, 


therefore,  the  right  to  resume  has  become 
extinct  in  the  zemindar,  we  think  it  cannol 
be  revived  in  the  putneedar  who  derives  his 
title  from  the  zemindar.  We  therefore  hold 
that  the  present  suit  is  barred  by  limitaiioa ; 
and,  reversing  the  order  of  the  Lower  Conit, 
we  dismiss  the  plaintiff's  suit  with  all  costs. 


The  19th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Mesne-profits  (extent  oO* 
Case  No.  3704  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahahad,  dated  the  ^th  Sepiem- 
her  T86^y  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  thai  Dts- 
tricty  dated  the  20th  May  iS6^. 

Gossain  Runjeet  Geer  (one  of  the 
Defendants),  Appellant, 

versus 

Lalla  Doorga  Pershad  (Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Mitter  and 

Mohesh  Chunder  Chowdry  for 

Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

A  plaintiff  can  obtain  a  decree  for  mesne-profits  oa^ 
as  far  as  his  title  is  proved. 

This  was  a  suit  to  obtain  mesne-profits  of 
4  annas  of  certain  landed  estate.  The  Lower 
Court  has  admitted  that  the  plaintiff's  title 
to  more  than  2  annas  is  doubtful,  but  on  the 
ground  of  plaintiffs  possession  has  given  him 
a  decree  for  wasilat  for  the  4  annas. 

This  is  taken  exception  to  on  special 
appeal. 

We  think  the  decision  cannot  stand.  The 
plaintiff  can  obtain  mesne-profits  only  as  far 
as  his  title  is  proved,  viz,^  as  to  2  annas. 
The  Lower  Court's  decree  is  amended  accord- 
ingly to  mesne-profits  on  the  2  annas  with 
interest  from  date  of  ascertainment  (not  from 
date  of  institution  as  stated  by  the'  first 
Court)  to  date  of  realization. 

The  respondent  will  pay  the  costs  of  this 
appeal. 
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Th€  19th  May  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Mahomedaii  LAw—Partitioii— Gift  of  share 

before. 

Case  No.  2741  of  1864. 

S)en«/  Appeal  from  a  decision  passed  by  the 
Jtdge  of  the  24'Pergunnahs,  dated  the  i8th 
Jne  rSSjfy  affirming  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of  that 
District y  dated  the  i6th  September  iSSj, 

Mnsst.  Ameena  Bibee  (one  of  the 
Defendants),  Appellant, 

versus 

Mnsst  Zeifa  Bibee  (Plaintiff),  Respondent, 

Mr.  G,  C.  Paul  and  Moulvie  Aftabooddeen 
Mahomed  for  Appellant. 

Bahoos  Anund  Chunder  Ghosal  and  Kedar- 
nauth  Chatterjee  for  Respondent. 

AccoT^^  to  tke  Mahomedan  Law,  one  of  two 
dagen  can  give  oyer  \i\s  sbaro  tu  the  other  even  be- 
Uxe  partition. 

This  was  a  suit  for  declaration  of  title 
to  oeitaia  kipd,  which  the  plaintiff  alleged 
»«  given  by  the  defendant  Ameena  Bibee 
to  her  brother,  Golam  Mortoza,  and,  on  his 
death,  devolved  upon  them,  the  plaintiffs,  as 

hisheio. 

Both  the   Lower   Courts  found   in  favor 

of  the   plaimiffs.      The    Lower    Appellate 

Conn,  in  its  judgment,  said  :  "  The  father  of 

"Ae  plaintiffs  and  of  the  defendants  died, 

**  leaving  one  son,  Golam  Mortoza,  and  three 

''daughters,  Hoinfa,  Khatunx,  and  Ameena. 

'*Tiie  son  took  6  as.  8  gds.,  and  each  of 

"the  daughters    3    as.    4    gds.     In    these 

"•Proportions  the  lands,    houses,  &c.,  were 

'divided  amongst  them  after  valuation  by 

*in   arbitrator.     The    defendant    Ameena 

"made  a  present  to  her  brother  of  the  whole 

"share    accorded    to    her."     The    Lower 

Appellate  Court  then  goes  on  to  recite  the 

contention  of  each  party,  and  referring  to  a 

plea  put  forward  by   the   defendant  **  that 

**thc  gift  was  hibamusher,  that  is  to  say,  a 

"gift  of  property   which   is  joint  and   un- 

"(fivirted,  and  therefore  invalid,"  says:  "  The 

"latter  plea  is  inserted   in  the  grounds  of 

"appeal,  but  has  not  been  argued  orally,  and 

'*it  is  of  no  value,  for  it  is  clear  on  the 

"evidence,  and  indeed  it  is  admitted,  that 

"^^  paititioa  was   made  of  the  lands,  <&c., 

"kit  by  her  father,  and  that  her  gift  was 


''made  after  the  partition  was  effected." 
Also,  in  reference  to  the  plea  of  Ameena, 
that  she  gave  her  brother  only  a  life-interr 
est  in  her  lands,  the  Lower  Appellate  Court 
finds  there  is  no  indication  that  the  brother's 
right  ''in  the  lands  was  restricted  in  any 
way." 

On  special  appeal  to  this  Court  the  de- 
fendant urges : — 

ist, — ^That  the  Lower  Appellate  Court  is 
wrong  in  its  construction  of  the  arbitrator's 
award,  inasmuch  as  that  award  does  not 
show  that  any  division  was  come  to  before 
the  gift  was  made;  at  any  rate  it  is  clear 
from  it  that  no  division  ever  was  made 
between  the  share  of  the  defendant  and 
that  of  her  brother,  and  consequently  the  gift 
by  her  of  her  undivided  share  was  void  by 
Mahomedan  Law. 

2ndly. — That  the  terms  of  the  gift  conv^- 
ed  a  life-interest  only,  and  did  not  constitute 
an  absolute  gift. 

The  gift  by  Ameena  to  her  brother  seems 
to  have  been  made  by  parol,  but  the  best 
evidence  of  it  is  afforded  by  the  written  deci- 
sion of  the  arbitrator,  which  sets  out  all  the 
essential  facts  of  the  transaction,  and  was 
accepted  by  all  the  parties  to  this  suit  at 
the  time  it  was  made  as  a  correct  and  bind- 
ing   version    of    th^     matters    dealt    with 
therein.     From    this    document   it    appears 
to  us  that  the  division  of  the  shares  and 
the   gift  by   Ameena  formed  parts  of  one 
and    the    same     transaction.      Nothing    is 
expressly   said  as  to  the  order  of  time  in 
which    these   two   things   respectively   took 
place ;  and,  in  the  absence  of  any  statement 
on  this  point,  the  Court  below  would  have 
been    right   in    presuming    that   they    took 
place  in  such  order  of  succession  as  would 
carry    out    the    intentions    of    the  parties, 
rather  than  in  that  which  would  render  the 
gift  void.     But  we  observe  that  the  Lower 
Appellate  Court  does  not  decide  upon  mere 
presumption   alone,  for  it  says  that  it  was 
admitted  by  the  defendant  "that  the  parti- 
tion was  made,  and  that  her  gift  was  made 
after    the    partition    was    effected."      That 
this  partition  did  not  extend  so  far  as  to 
divide  Ameena's   share  from   her  brother's 
is  not  imporianl,  for  we  hold,  on  the  authority 
of  Case  XII.  of  Macnaghten's  Precedents  of 
Mahomedan  Law,  that  one  of  two  sharers 
can  give  over  his  share  to  the  other  even 
before  division. 

We,  therefore,  see  no  reason  for  im- 
peaching the  decision  of  the  Lower  Appel- 
late Court  with  regard  to  the  validity  of 
Ameena's  gift  to  her  brother.| 
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Neither,  on  consideration  of  the  terms 
of  the  gift,  do  we  think  that  the  Lower 
Appellate  Court  was  wrong  in  holding  that 
it  was  absolute,  and  the  conditions  effective 
to  pass  all  Ameena's  interest,  which  Ameena 
desired  to  impose  in  restraint  of  alienation, 
&c.;  do  not  indicate  to  us  that  she  intended 
to  reserve  ^  to  herself  any  further  or  future 
interest  in  the  land. 

The  appeal  is  dismissed  with  costs. 


The  20th  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges. 

Limitation — Mesne-profits — Cause  of  action. 

Case  No.  269  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot^ 
dated  the  21st  April  186^. 

Maharaj  Koer  Ramaput  Singh  (Plaintiff), 

Appellant, 

versus 

Mr.  J.  Furlong,  general  manager  on  behalf 
of  the  Rajah  of  Durbhanga  (Defendant), 

Pespondent. 

Moulvie  A/tahooddeen  Mahomed  for 
Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

Suit  laid  at  rupees  14,965. 

Under  Act  XIV.  of  iSsp  mesne-profits  can  be  decreed 
only  for  six  years  before  institution  of  suit.  The  cause 
of  action  for  the  mesne-profits  is  the  date  on  which  they 
became  annually  due. 

The  order  of  the  Court  below  dismissing 
the  suit  of  the  appellant  for  mesne-profits, 
due  more  than  twelve  years  preceding  to  the 
filing  of  his  plaint,  is  correct.  The  plaint 
was  filed  after  Act  XIV.  of  182:9  came  into 
operation,  and  under  it  the  claim  for  mesne- 
profits  can  be  decreed  only  within  six  years 
preceding  the  plaint.  Accordingly,  mesne- 
profits  due  for  more  than  six  years  cannot  be 
claimed  in  this  case.  The  cause  of  action 
is  neither  the  date  of  the  roobakaree  order- 
ing restoration  of  possession  as  held  by  the 
Lower  Court;  nor  does  it  either  shew  the 


date  of  the  plaintiff's  obtaining  possession, 
nor  the  date  of  the  final  order  of  the  Civil 
Courts  in  the  regular  case  brought  by  the 
opposite  party  to  set  aside  the  said  order 
for  restoration  of  possession  as  argued  by 
the  plaintiff.  The  cause  of  action  for  the 
mesne-profits  is  the  date  on  which  they  be- 
came annually  due.  The  plaintifiE  cannot 
claim  any  deduction  in  this  case  for  the 
period  during  which  the  previous  litigatioa 
commenced  by  others  was  pending  in  differ- 
ent Courts.  The  appeal  is  accordingly  re- 
jected with  costs. 


The  22nd  May  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Vakeel  (absence  of). 

Case  No.  31  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  igth  September 
1864. 

Koroona  Moyee  Dossee,  Pauper  (Plaintiff)^ 

Appellant, 

versus 

Ali  Nukee  Merdha  (Defendant),  Respondent. 

None  for  Appellant. 

Baboo  Bungsheedhur  Sein  for  Respondent. 
Suit  laid  at  rupees  9,150. 

A  case  duly  called  on  cannot  be  allowed  to  be  postponed 
by  reason  of  absence  of  the  appellant  or  his  vakeel. 

The  pleader,  Baboo  MoheshChunderBose, 
is  not  present.  It  is  stated  that  he  has  leaVe 
to  be  absent.  He  has  never  received  such 
leave  from  this  Bench.  If  he  had,  it  was  his 
duty  to  provide  that  another  vakeel  should 
take  his  case,  or  to  have  seen  that  the  printed 
Rule,  that  two  vakeels  should  be  appointed 
in  each  case,  should  be  attended  to.  The 
appellant  herself  has  been  duly  called,  and 
has  not  appeared. 

We  distinctly  are  of  opinion  that  there 
is  no  reason  for  allowing  a  case  which  has 
been  duly  called  up  in  its  turn  to  be  post- 
poned, because  the  vakeel  and  client  have 
neglected  to  do  their  duty. 

We  accordingly  dismiss  this  case  with 
costs. 
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The  25th  May  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Res  adjudicata  (what  constitutes). 

Case  No.  44  of  1865. 

Etgular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  Rung  pore  y 
kted  the  22nd  November  1S64, 

Chunder  Shekhur  Deb  Roy  (Plaintiff), 

Appellant^ 

» 

versus 

Doorgendro  Deb  and  others  (Defendants), 

Respondents. 

Messrs,  R.  V,  Doyne  and  S,  Fenn  for 
Appellant. 

Bahoos  Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

Suit  laid  at  rupees  48,600. 

In  order  to  constitute  a  res  adjudicata  with  regard 
to  a  plaintiff's  claim,  it  must  have  been  raised  by  a  pre- 
vioassuit  ifl  a  Court  competent  to  entertain  it,  and  been 
«to™ined  by  the  judgment  of  the  Court  in  that  suit ; 
or,  if  it  Defer  has  been  expressly  raised  in  a  previous 
suit,  it  mast  be  such  as  the  plaintiff  migfht  and  ought  to 
Bare  conbined  with  the  claim  which  was  actually  made 
UmI  decided  in  such  suit,  if  he  ever  intended  to  avail 
In&sdf  of  it. 

The  plaintiff  in  this  case  sought  to  set 
ttidc  a  certain  **  bhatee  sunnud"  set  up  by 
fte  defendants,  on  the  ground  that  it  was 
» forgery,  and  to  recover  possession  of  the 
had  which  formed  the  subject  thereof. 

The  defendants  raised  three  defences  : 
w/. — ^That  the    sunnud   was   not  a  for- 

W. — ^That  the  matter  was  res  judicata, 

P^' — That  the  suit  was  barred  by  the 
fetation  of  time. 

The  Principal  Sudder  Ameen  considered 
^  the  defendants  had  made  out  both  the 
fnd  and  jrd  defences  ;  he,  therefore,  decreed 
»  favor  of  the  defendants  without  investi- 
^ing  ihe  question  as  to  the  forgery.  The 
Ptotiff  now  appeals  against  the  Principal 
Soddcr  Ameen's  decision. 

Now,  in  order  to  constitute  a  res  judicata 
with  regard  to  a  plaintiff's  claim,  it  must 
J|^>'e  been  raised  by  a  previous  suit  in  a 
^rt  competent  to  entertain  it,  and  been 
^ttmined  hy  the  judgment  of  the  Court  in 
w«  Wit;  or,  if  it  never  has  been  expressly 
Vol  III. 


raised  in  a  previous  suit,  it  must  be  such 
as  the  plaintiff  might  and  ought  to  have  com- 
bined with  the  claim  which  was  actually 
made  and  decided  in  such  suit,  if  he  ever 
intended  to  avail  himself  of  it.  {See  Judg- 
ment of  Willes,  T.,  in  Nelson  versus  Couch, 
10  Ju.  N.  S.  366,  and  of  the  High  Court, 
Madras,  in  Udaiza  Tevar  versus  Katama 
Nailuzar,  Stokes's  Madras  Reports,  Volume 
II.,  page  131). 

In  the  present  suit,  the  plaintiff  claims 
the  right  to  the  possession  of  the  lands 
which  are  mentioned  in  the  plaint,  and  asks 
to  have  the  "  rent-free  "  bhatee  title  to  the 
same  lands,  which  had  in  a  former  suit  been 
set  up  by  the  present  defendants,  declared 
null  and  void. 

It  is  also  undisputed  that  the  plaintiff's 
father  summarily  sued  the  defendant's  an- 
cestor for  arrears  of  rent  in  respect  of  a 
portion  of  the  land  in  question,  and  obtained 
an  adverse  decree.  After  his  death,  the 
Court  of  Wards,  on  behalf  of  the  present 
plaintiff  who  was  then  a  minor,  sued  in  the 
Civil  Court,  under  Section  17  of  Regulation 
VII.  of  1 799,  to  reverse  the  summary  decree, 
and  obtained  a  decision  in  his  favor. 
Against  this  decision,  the  defendants  ap- 
pealed, and  the  Appellate  Court  reversed 
the  decision  of  the  first  Court.  The  ques- 
tion now  is,  whether  or  not  the  judgment 
of  that  Appellate  Court  dealt  with  and  de- 
termined the  claim  which  the'plaintiff  makes 
in  the  present  suit  } 

In  the  regular  suit  under  consideration, 
the  plaintiff  claimed  arrears  of  rent  simpli- 
citer,  and  these  they  might  have  been  enti- 
titled  to  under  a  title  very  different  from  that 
upon  which  the  plaintiff  now  sues;  but  they 
were  met  by  the  defence  that  the  land  in 
question  had  been  granted  by  the  plaintiff's 
father  to  the  defendant's  ancestor  as  bhatee 
or  maintenance  allowance  for  himself  and 
family. 

It  thus  became  necessary  to  decide  the 
issues  whether  or  not  the  defendant's  bhatee 
claim  was  well  founded,  and  the  Court  of  ap- 
peal determined  that  it  was.  This,  it  ap- 
pears to  us,  is  identical  with  the  issue 
raised  between  the  parties  in  the  present  suit ; 
and,  as  it  was  decided  by  a  competent  Court, 
we  must  hold  that  the  matter  is  now  res 
judicata.  Therefore,  the  present  suit  is  bar- 
red, although  it  may  be  that  the  validity  or 
authenticity  of  the  bhatee  sunnud  is  still 
open  to  being  questioned,  if  necessary,  in  re- 
lation to  any  other  matter  than  the  right 
to  rent  there  decided. 

The  appeal  is  dismissed  with  costs. 
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Neither,  on  consideration  of  the  terms 
of  the  gift,  do  we  think  that  the  Lower 
Appellate  Court  was  wrong  in  holding  that 
it  was  absolute,  and  the  conditions  eflPective 
to  pass  all  Ameena's  interest,  which  Ameena 
desired  to  impose  in  restraint  of  alienation, 
&c.;  do  not  indicate  to  us  that  she  intended 
to  reserve  to  herself  any  further  or  future 
interest  in  the  land. 

The  appeal  is  dismissed  with  costs. 


The  20th  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Limitation— Mesne-profits — Cause  of  action. 

Case  No.  269  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  21st  April  186^, 

Maharaj  Koer  Ramaput  Singh  (Plaintiff), 

Appellant, 

versus 

Mr.  J.  Furlong,  general  manager  on  behalf 
of  the  Rajah  of  Durbhanga  (Defendant), 

Respondent, 

Moulvie  Aftahooddeen  Mahomed  for 
Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

Suit  laid  at  rupees  14,965. 

Under  Act  XIV.  of  185^  mesne-profits  can  be  decreed 
only  for  six  years  before  institution  of  suit.  The  cause 
of  action  for  the  mesne-profits  is  the  date  on  which  they 
became  annually  due. 

The  order  of  the  Court  below  dismissing 
the  suit  of  the  appellant  for  mesne-profits, 
due  more  than  twelve  years  preceding  to  the 
filing  of  his  plaint,  is  correct.  The  plaint 
was  filed  after  Act  XIV.  of  i8!;9  came  into 
operation,  and  under  it  the  claim  for  mesne- 
profits  can  be  decreed  only  within  six  years 
preceding  the  plaint.  Accordingly,  mesne- 
profits  due  for  more  than  six  years  cannot  be 
claimed  in  this  case.  The  cause  of  action 
is  neither  the  date  of  the  roobakaree  order- 
ing restoration  of  possession  as  held  by  the 
Lower  Court;  nor  does  it  either  shew  the 


date  of  the  plaintiff's  obtaining  possession, 
nor  the  date  of  the  final  order  of  the  Civil 
Courts  in  the  regular  case  brought  by  the 
opposite  party  to  set  aside  the  said  order 
for  restoration  of  possession  as  argued  by 
the  plaintiff.  The  cause  of  action  for  the 
mesne-profits  is  the  date  on  which  they  be- 
came annually  due.  The  plaintifiE  cannot 
claim  any  deduction  in  this  case  for  the 
period  during  which  the  previous  litigatioaa 
commenced  by  others  was  pending  in  di£Eer* 
ent  Courts.  The  appeal  is  accordingly  re* 
jected  with  costs. 


The  22nd  May  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear. 

Judges, 

Vakeel  (absence  of). 
Case  No.  31  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  igth  September 
1864, 

Koroona  Moyee  Dossee,  Pauper  (Plaintiff)^ 

Appellant^ 

versus 

Ali  Nukee  Merdha  (Defendant),  Respondents 

None  for  Appellant. 

Baboo  Bungsheedhur  Sein  for  Respondent. 
Suit  laid  at  rupees  9,150. 


A  case  duly  called  on  cannot  be  allowed  to  be  ^ 
by  reason  of  absence  of  the  appellant  or  his  vakeel 

The  pleader.  Baboo  MoheshChunder  Bose, 
is  not  present.  It  is  stated  that  he  has  leate 
to  be  absent.  He  has  never  received  such 
leave  from  this  Bench.  If  he  had,  it  was  his. 
duty  to  provide  that  another  vakeel  should 
take  his  case,  or  to  have  seen  that  the  printed 
Rule,  that  two  vakeels  should  be  appointed 
in  each  case,  should  be  attended  to.  The 
appellant  herself  has  been  duly  called,  and 
has  not  appeared. 

We  distinctly  are  of  opinion  that  there 
is  no  reason  for  allowing  a  case  which  has 
been  duly  called  up  in  its  turn  to  be  post* 
poned,  because  the  vakeel  and  client  have 
neglected  to  do  their  duty. 

We  accordingly  dismiss  this  case  with 
costs. 
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The  25th  May  1865. 

Present  : 

The  Hon^Ic  H.  V.  Bayley  and  J.  B.  Phear, 

yudges. 

Res  adjudicata  (what  constitutes). 

Case  No.  44  of  1865. 

Mipikr  Appeal  from  a  decision  passed  by 
th  Principal  Sudder  Ameen  of  Rungpore^ 
kUithe  22nd  November  1864, 

Chunder  Shekhur  Deb  Roy  (Plaintiff), 
Appellant^ 

versus 

Dooq^endro  Deb  and  others  (Defendants), 
Respondents* 

Messrs,  R.  V.  Doyne  and  5.  Fenn  for 
Appellant. 

[  Bohws  Chunder  Madhub  Gkose  and  Hem 
Chunder  Banerjee  for  Respondents. 

\  Suit  laid  at  rupees  48,600. 

h  order  to  constitute  a  res  adjudicata  with  regard 
to  a  {i)aiatiS*s  claim,  it  must  have  been  raised  by  a  pre- 
yg^yt  ie  I  Court  competent  to  entertain  it,  and  been 
^JaBcd  by  the  judgment  of  the  Court  in  that  suit ; 
•Tf  rfik aefer  has  been  expressly  raised  in  a  previous 
*Bt»  it  nast  be  such  as  the  plaintiff  might  and  ought  to 
JjJ«cpoibincd  with  the  claim  which  was  actually  made 
w  decided  in  such  suit,  if  he  ever  intended  to  avail 
*"    "of it. 


The  plaintiff  in  this  case  sought  to  set 

idc  a  certain  "  bhatee  sunnud'*  set  up  by 

t  defendants,  on  the  ground  that  it  was 

^fcrgery,  and  to  recover  possession  of  the 

'  which  formed  the  subject  thereof. 

The  defendants  raised  three  defences  : 
'*^'— That  the    sunnud   was   not  a   for- 

*»^.— That  the  matter  was  res  judicata. 

^y^-y— That  the  suit  was  barred  by  the 
«tion  of  time. 

The  Principal  Sudder  Ameen  considered 
tt  the  defendants  had  made  out  both  the 

^and  yd  defences  :  he,  therefore,  decreed 

flavor  of  the  defendants  without  investi- 
f  ^^  the  question  as  to  the  forgery.     The 

^tiff  now  appeals  against  the  Principal 

'•wcr  Ameen's  decision. 

^^*  ^^  order  to  constitute  a  res  judicata 
^  regard  to  a  plaintiff's  claim,  it  must 
J*ve  been  raised  by  a  previous  suit  in  a 
jjwt  competent  to  entertain  it,  and  been 
•^med  by  the  judgment  of  the  Court  in 
™^  ^\  or,  if  it  never  has  been  expressly 
Vol  III. 


raised  in  a  previous  suit,  it  must  be  such 
as  the  plaintiff  might  and  ought  to  have  com- 
bined with  the  claim  which  was  actually 
made  and  decided  in  such  suit,  if  he  ever 
intended  to  avail  himself  of  it.  {See  Judg- 
ment of  Willes,  T.,  in  Nelson  versus  Couch, 
10  Ju.  N.  S.  366,  and  of  the  High  Court, 
Madras,  in  Udaiza  Tevar  versus  Katama 
Nailuzar,  Stokes's  Madras  Reports,  Volume 
II.,  page  131). 

In  the  present  suit,  the  plaintiff  claims 
the  right  to  the  possession  of  the  lands 
which  are  mentioned  in  the  plaint,  and  asks 
to  have  the  "rent-free"  bhatee  title  to  the 
same  lands,  which  had  in  a  former  suit  been 
set  up  by  the  present  defendants,  declared 
null  and  void. 

It  is  also  undisputed  that  the  plaintiff's 
father  summarily  sued  the  defendant's  an- 
cestor for  arrears  of  rent  in  respect  of  a 
portion  of  the  land  in  question,  and  obtained 
an  adverse  decree.  After  his  death,  the 
Court  of  Wards,  on  behalf  of  the  present 
plaintiff  who  was  then  a  minor,  sued  in  the 
Civil  Court,  under  Section  17  of  Regulation 
VII.  of  1799,  to  reverse  the  summary  decree, 
and  obtained  a  decision  in  his  favor. 
Against  this  decision,  the  defendants  ap- 
pealed, and  the  Appellate  Court  reversed 
the  decision  of  the  first  Court.  The  ques- 
tion now  is,  whether  or  not  the  judgment 
of  that  Appellate  Court  dealt  with  and  de- 
termined the  claim  which  the'plaintiff  makes 
in  the  present  suit  } 

In  the  regular  suit  under  consideration, 
the  plaintiff  claimed  arrears  of  rent  simpli- 
citer,  and  these  they  might  have  been  enti- 
titled  to  under  a  title  very  different  from  that 
upon  which  the  plaintiff  now  sues;  but  they 
were  met  by  the  defence  that  the  land  in 
question  had  been  granted  by  the  plaintiff's 
father  to  the  defendant's  ancestor  as  bhatee 
or  maintenance  allowance  for  himself  and 
family. 

It  thus  became  necessary  to  decide  the 
issues  whether  or  not  the  defendant's  bhatee 
claim  was  well  founded,  and  the  Court  of  ap- 
peal determined  that  it  was.  This,  it  ap- 
pears to  us,  is  identical  with  the  issue 
raised  between  the  parties  in  the  present  suit ; 
and,  as  it  was  decided  by  a  competent  Court, 
we  must  hold  that  the  matter  is  now  res 
judicata.  Therefore,  the  present  suit  is  bar- 
red, although  it  may  be  that  the  validity  or 
authenticity  of  the  bhatee  sunnud  is  still 
open  to  being  questioned,  if  necessary,  in  re- 
lation to  any  other  matter  than  the  right 
to  rent  there  decided. 

The  appeal  is  dismissed  with  costs. 
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The  25th  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Mahomedan      Law— Death-bed     Mokurruree 
Leases— Pleading:s—Hig;h  Court  (Power  of). 

Case  No.  3462  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Behar,  dated 
the  2nd  September  1864^  reversing  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  i sth  January  1863, 

Molk  Enaet  Hossein  (Defendant),  Appellant^ 

versus 

Musst.  Kureemoonissa  (Plaintiff),  Respondent. 

Mr,  C.  Gregory  for  Appellant. 

Messrs,  R.  V,  Doyne  and  R,  E,  Twidale 
for  Respondent. 

A  mokurruree  lease,  ext'^nded  when  the  g'rantor  was 
dangerously  ill  and  in  contemplation  of  death,  was  held 
to  be  a  death-bed  gift,  and  his  natural  heirs  declared  in- 
capable of  taking  anything  under  it  except  their  shares 
of  the  defendant  s  property  according  to  Mahomedan 
Law. 

The  High  Court  can  raise  and  adjudicate  upon  such 
points  in  special  appeal  when  they  are  apparent  on  the 
face  of  the  pleadings,  even  though  the  parties  to  the  suit 
are  silent. 

The  plaintiff  in  this  case  (special  respond- 
ent before  us)  sued  to  set  aside  a  mokurruree 
lease  said  to  have  been  executed  by  one  Lall 
Mahomed  in  favor  of  his  grand- children,  the 
present  special  appellants. 

The  lease  comprised  a  2-annas  13  d.  share 
of  Khajapore  Dhomul,  a  similar  portion  of 
Huskaleepore  Salah,  and  a  2-annas  i  d.  10  ch. 
share  of  Audoos,  and  it  is  not  denied  that 
these  shares  represented  all  his  property. 

At  the  first  trial  of  the  case,  the  mokur- 
ruree lease  was  treated  as  a  will,  and  de- 
clared good  only  to  the  extent  of  one-third 
of  the  property  conveyed  by  it.  But,  on 
appeal,  the  Judge  gave  the  grand-children  a 
decree  for  the  whole. 

It  then  came  up  in  special  appeal  to  this 
Court,  by  which  (12th  May  1864)  it  was  re- 
manded to  find  whether  the  mokurruree  was 
a  gift  on  the  part  of  Lall  Mahomed,  and 
whether  it  was  made  whilst  suffering  from 
a  malady  which  proved  fatal ;  whether,  in 
short,  the  conveyance  came  under  the  mean- 
ing of  a  death-bed  gift,  and,  as  such,  good 
only  to  a  certain  extent,  and  whether  pos-  ' 
session  passed  under  ii. 


The  Principal  Sudder  Ameen  has  now 
decided  that  the  mokurruree  deed  itself  is 
spurious,  and  that  the  special  appellants 
never  held  possession  of  the  land. 

It  is  urged  before  us  in  special  appeal : — 

(i.) — That  the  question  of  the  genuineness 
of  the  mokurruree  lease  was  not  in  issue  on 
remand,  having  been  finally  disposed  of  by 
both  Lower  Courts ;  that  the  Principal  Sud- 
der Ameen  was  restricted  to  finding  whether 
the  donor,  at  the  time  the  mokurruree  was 
granted,  was  in  contemplation  of  death,  so  as 
to  make  the  grant  of  the  nature  of  a  death- 
bed gift ;  and  whether  the  grant  had  been 
supplemented  by  seisin  ;  .and 

(2.) — That  the  question  of  possession  had 
not  been  fairly  decided,  the  Lower  Court 
having  proceeded  entirely  on  the  fact  that 
the  deed  was  not  executed. 

With  regard  to  the  first  objection,  we 
think  that  the  special  appellant  has  reason  to 
complain.  The  execution  of  the  mokurruree 
lease  had  been  found,  as  a  fact,  by  both  the 
Lower  Courts,  and  no  question  as  to  its 
genuineness  was  raised  in  special  appeal. 
The  case  was  remanded  for  enquiry  into  the 
circumstances  under  which  the  deed  was 
given — whether  or  not,  at  the  time  of  giving 
it,  the  donor  was  in  that  state  of  illness  as 
made  death  a  probable  result ;  whether,  in 
short,  he  gave  the  lease  in  contemplation  of 
death,  in  which  case  it  would  have  been  by 
Mahomedan  Law  donatio  mortis  causa,  and 
only  operative  as  a  will. 

There  is,  we  think,  sufficient  evidence  on 
the  record  to  enable  us  to  come  to  a  conclu- 
sion on  this  point.  Whatever  may  have 
been  the  precise  nature  of  Lai  Mahomed's 
disease,  it  is  abundantly  clear  that  he  was 
very  ill  when  he  executed  the  mokurruree  ; 
and  that  he  died  within  six  months  after\Fards, 
without  mending  during  the  interval :  in 
other  words,  he  was,  when  he  executed  the 
deed,  on  what  proved  to  be  his  death-bed. 
There  is  no  proof,  we  observe,  that  he  was 
non  compos  mentis  at  the  time,  nor  does  the 
Principal  Sudder  Ameen  say  that  he  was  so; 
but  that  he  was  very  ill,  there  can  be  no 
doubt. 

Under  such  circumstances,  the  presump- 
tion would  undoubtedly  be  that  the  gift  was 
made  in  contemplation  of  death,  and  that  it 
can  only  operate  as  a  will,  and  pass  one-third 
of  the  property.  ( ]^ide  Ashrufoonissa  versus 
Musst.  Ajeemun,  Sutherland's  Weekly  Re- 
porter, 13th  August  1864,  page  17.) 

This  being  our  opinion,  it  is  unnecessary  to 
go  into  the  second  ground  of  special  appeal, 
as   a. gift  of  the    description  above   noted 
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woqM  be  the  same  thing  as  a  legacy,  and 
jfm>  would  not  accompany  the  gift. 

Bot  B'e  also  think  that,  under  the  circum- 
nances,  the  special  appellant  must  fail  in 
ihis  suit,  although  we  may  admit  that  the 
•roer  of  the  property,  Lall  Mahomed,  was 
enable  of  conveying  it,  on  the  undoubted 
inaxiin  of  Mahomedan  Law,  that  {vide  Mac- 
•aghten's  Mahomedan  Law,  Chapter  V., 
fttge  51)  no  one  can  make  a  gift  of  any 
|in  d  his  property  on  his  death-bed  to  one 
|-if  is  heirs,  it  not  being  lawful  for  one  heir 
p  taie  a  legacy  without  the  consent  of  the 
Now,  the  special  appellants  in  this  case 
yst  Lall  Mahomed's  grand -children,  and,  as 
b.  his  heirs  in  conjunction  with  the  other 
mbers  of  the  family ;  and,  if  they  are 
wed  to  take  the  one-third  under  the 
knrrureee  as  a  death-bed  gift,  it  is  mani- 
ihat  the  co-heirs  would  be  danaaged  to 
it  extent. 

'  It  may  be  urged  that  this  ground  of  ob- 

jecdon  has  never  been  taken  by  those  in- 

'  icrested.    But   the   law   permits   this   Court 

to  fiiise  and  adjudicate  upon  such  points, 

w^n  they  are  apparent  on  the  face  of  the 

pleadings,  even  when  the  parties  to  the  suit 

we  silent.    Indeed,    were    we  not   to   take 

•Ais  question  into  consideration,  we  should 

.  ic deciding  the  suit  on  grounds  diametrically 

"  c()posed  to  the    law   which  we  are  bound 

to  administer. 

-   We  think,    therefore,    that    the    mokur- 

£pec  having    been    executed     when     Lall 

homed  was  dangerously  ill,  and  in  con- 

plation  of  death,  can  only  be  considered 

the  light  of  a  death>bed  gift ;  and,  that 

wg  the  case,  the  special  appellants,  who 

with  others    the    natural    heirs  of   the 

r,  cannot   take   anything  under  it,  but 

be  satisfied  with  such  share  of  the  de- 

ised's  properly  as  Mahomedan  Law  gives 

The   special    appeal    is    dismissed    with 


The  25th  May  1865.  \ 

Present : 

The  Hon'ble  C.  B.  Trevor  and  J.  P.  Nor- 
man, Judges. 


^  (Rights  of)— Principals  and  Agents— 
^ehol&rs  (Powers  of)— Manager  (Revo- 
.  ci&Qii  of  appointment  of )— Partition. 

Case  No.  250  of  1864. 

^*&kr  Appeal  from    a    decision    passed 
.  h  ^h  Principal  Sudder  Ameen  of  Mon- 


•  g^yf^  Zillah  Bhaugulpore,  dated  the  20th 
August  186^. 

Bulakee   Lall   and  others  (Plaintiffs), 

Appellants^ 

versus 

Mussamut  Indurputtee    Kowar  and    others 
(Defendants),  Respondents. 

Mr.  C.  Gregory  and  Baboo   Unnodapershad 
Banerjee  for  Appellants. 

Bahoos   Dwarkanath    Mitter   and    Chunder 
Madhuh  Ghose  for  Respondents. 

A  lessee  can  take  no  g^reater  rigfhts  than  his  lessor, 
and  is  bound  by  the  decree  in  a  suit  against  his  lessor 
to  the  same  extent  as  the  latter. 

A  principal  can  determine  at  his  mere  pleasure  the 
authority  given  to  an  agent.  So  one  shareholder  can- 
not resist  the  revocation  by  another  shareholder  of  the 
authority  eiven  to  a  manager,  their  beings  no  stipulation 
in  the  deed  providing  for  the  appointment  of  a  manager, 
that  the  authority  should  continue  for  any  definite  time. 

Any  act  or  declaration  showing  an  unequivocal  inten- 
tion on  the  part  of  any  shareholder  to  hold  or  enjoy  his 
own  share  separately,  and  to  renounce  all  rig-hts  upon 
the  shares  of  his  co-parceners,  constitutes  a  complete 
severance  or  partition. 

The  plaintiff  sues  to  recover  two  annas  of 
talooka  Kuttree  Iklyarpore,  to  which  he 
claims  to  be  entitled  under  two  leases,  dated 
respectively  the  7th  Choitro  1267,  and  the 
3rd  Joistee  1268  Fuslee,  executed  by  Nawab 
Singh  and  others. 

The  defendant  Indurputtee  Kowar  claims 
the  same  property  under  a  zur-i-peshgee  lease 
granted  by  Indurjeet  Singh  on  the  12th  Assin 
1266  (October  1858)  to  secure  rupees  io,ooo 
borrowed  by  him  to  defray  the  marriage 
expenses  of  his  daughter. 

The   property   in   question    is   a  part  of 
four  annas  of  the  talook  which   was   pur- 
chased in  the  name  of  Gunnesh  Dutt,  the 
father  of  Indurjeet  Singh.     Before  the  date 
of  the  defendant's  lease,  viz.,  in  September 
1858,  Nawab  Singh  and  others,  brothers  of 
Gunnesh  Dutt,  brought  a  suit  against  Indur- 
jeet Singh,  alleging  that  the  property,  though 
standing  in  the  name  of  Gunnesh  Dutt,  was 
not  his,  but  purchased  by  Maghoo   Singh, 
their  father,  in  his  name.     This  suit  ended 
in  a  compromise,  in  pursuance  of  which,  on 
the  13th  of  June  1859,  a  decree  was  passed 
that,  of  the  said  four-anna  share,  four  annas 
should   belong  to  the  said    Indurjeet    and 
Lutchraun  Singh  his  brother,  and  that,  of  the 
remaining  twelve  annas,  each  of  the  other 
sons  of  Maghoo  Singh  should  receive  two 
annas  eight  gundahs ;  that  the  parties  were 
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to  take  possession  of  their  shares  from  that 
day. 

The  solenamah  also  contained  clauses  as  fol- 
low^s :  "  It  is  necessary  that  one  man  should 
"  be  appointed  general  manager.  As  Rada 
"  Singh  (the  eldest  surviving  son  of  Maghoo) 
**  is  the  eldest  and  wisest  of  us  all,  and  very 
*'  honest,  he  is  appointed  as  the  manager ;  he 
"  will  collect  the  rents,  pay  the  necessary 
"  expenses,  and  out  of  what  remains  in  his 
"  hands,  he  will  render  an  account  every 
"  three  months.  If  any  shareholder  is  dis- 
"  satisfied  with  the  management  of  the  mana- 
•"  ger  on  account  of  fraud  or  dishonesty,  he 
"  has  a  right  to  revoke  his  authority ;  in  such 
"  case  he  will  collect  separately,  but  will  pay 
"  the  Government  revenue  jointly.  After 
"  Rada  Singh,  Indurjeet  will  succeed  him 
"  as  manager,  &c.  The  manager  will  grant 
'*  pottahs  to  the  ryots  and  leases  to  the  far- 
"  mers,  and  the  sunnuds  of  appointment  of 
"  the  servants  will  bear  the  signature  of  the 
"  general  manager,  and  shall  be  given  with 
"the  consent  and  advice  of  the  other  co- 
"  sharers.  Debts  shall  be  paid  from  the  ge- 
"  neral  fund,  for  whatever  debts  may  be 
"  contracted  subsequent  to  the  deed,  the 
"  party  contracting  them  shall  alone  be  liable. 
"  If  there  be  any  occasion  for  borrowing 
"  for  general  purposes,  all  the  co-sharers  will 
**  borrow  together,  and  .shall  be  jointly 
"  liable." 

The  Principal  Sudder  Ameen  dismissed 
the  suit,  on  the  grounds  that  the  deed  of 
arrangement  was  still  in  force,  and  that  no 
evidence  had  been  given  on  the  part  of  the 
plaintiflFs  to  prove  the  authority  of  their  less- 
or to  grant  the  pott  ah. 

The  plaintiffs  appeal. 

We  think  that  they  are  entitled  to  a  decree. 
The  lessors  were  legally  entitled  to  the  pro- 
perty in  dispute  at  the  date  when  leases 
were  granted. 

Without  entering  into  the  question  whether 
the  zur-i-peshgee  lease  by  Indurjeet  Singh, 
set  up  by  the  defendants,  is  a  genuine  and 
bond  fide  document;  and,  assuming  it  to  be 
so,  it  was  executed  after  the  institution  of  the 
suit  against  Indurjeet.  The  defendant  can, 
therefore,  take  no  greater  rights  than  their 
lessors  had,  and  are  bound  by  the  decree  in 
the  suit  against  Indurjeet  to  the  same  ex- 
tent that  he  himself  is.  The  deed  providing 
for  the  appointment  of  a  manager  contains 
no  words  disabling  the  shareholder  from 
interference  in  the  management,  or  restrain- 
ing any  one  of  them  from  revoking  the 
authority  of  the  managers  as  far  as  regards 
his  share  at  any  time.    It  is  clear  that  the 


manager  as  such  could  not  successfully  object 
to  the  revocation  of  his  authority.    It  is  a 
well-known  principle  of  law  that  a  principal 
has  a  right  to  determine  the  authority  gives 
to  an  agent  at  his  mere  pleasure ;  for  since 
the  authority  is  conferred  by  his  mere  wiH  ' 
and  is  to  be  executed  for  his  own  benefit  and 
his  own   purposes,  the  agent  cannot  insut 
upon  acting  when  the  principal  has  indi* 
drawn  his  confidence,  and  no  longer  deiuet 
his  aid.     {See  Story  on  Agency,  Section  464^ 
&c.)  Neither  could  any  co-sharers  resist  th( 
revocation    of    the   authority   given  to  tht 
manager,  there  being  no  distinct  stipulatiai 
that  the  authority  should  continue  for  isf 
definite  time.    The  parties  are  not  in  a  piK  j 
sition  substantially  different  from  that  A  t: 
joint  Hindoo  family.     In  such  cases  a  sepan*- 
tion  may,  at  any  time,  lake  place  at  the  wiMj 
of  any   member  of  the  joint  family.    And 

t'  any  act  or  declaration,  showing  an  unequiw-" 
cal  intention  on  the  part  of  any  shareholder 

:to  hold  or  enjoy  his  own  share  separately, 
and  to  renounce  all  rights  upon  the  shares  of 
his  co-parceners,  constitutes  a  complete  se- 

jverance  or  partition.  In  the  Vyuvuharec 
Muyooku,  translated  by  Borradaile,  p.  5J,  ^ 
is  said  that,  even  when  there  is  no  property, 
a  partition  may  be  made  by  a  mere  declara- 
tion— "  I  am  separate  from  thee."  See  also 
the  same  work,  p.  no. 

It  was,  however,  contended  before  as  that 
the  zur-i-peshgee  lease  was  confirmed  by  the 
clauses  in  the  solenamah,   which  provides^" 
that  all   debts   should   be  paid  out  of  the*, 
common  fund.     We  need  not  express  oof^ 
opinion  whether  or  nov  this  debt  is  one  rfj 
those  which  were  contemplated  by  this  pro- ; 
vision.     It    may   or   may   not  be  that  th»' 
defendant  Indurputtee  has  a  right  to  be  paid  j 
out  of  the  common  fund  arising  from  the  in*  j 
come  of  the  property  to  be  distributed.   B*  j 
that  as  it   may,    we   think  It  clear  that  it! 
never  could  have  been  the  intention  of  the  par*  j 
ties  to  the  solenamah  that  the  shares  whicfc| 
were  allotted  to  the  plaintiff  by  the  decree  j 
in  pursuance  of  that  instrument  were  to  be^ 
taken,  not  absolutely,  but  subject  to  unknown] 
encumbrances  created  by  Indurjeet.    If  that 
were  otherwise,  the  compromise  would  have 
been  wholly  illusory. 

We  think,  therefore,  that  the  clause  which 
provides  that  debts  should  be  paid  from  the 
general  fund  was  not  intended  to  keep  alive 
any  securities  for  such  debts  being  encum- 
brances wrongfully  created  by  Indurjeet 
upon  the  shares  surrendered  by  him. 

The  plaintiff  is,  therefore,  entitled  to  a 
decree  with  costs  ^n  all  the  Courts  and  interest. 
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The  25th  May  1865.  \ 

Present: 

Tie  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

ffiodooLaw  (M€cession)---Whol6  lUld  Half-bro- 
tei  and  Ne^«ws— Mtaors  (Right  of  Suit  by) 
—Ladies  of  Gnardian. 

Sftcial  Appeals  from  a  decision  passed  by 
tkt  Judge  of  Dacca^  dated  the  i6th  Sep- 
imier  iS6^,  affirming  a  decision  passed  by 
the  Principal  judder  Ameen  0/  that  Dis- 
Irkty  dated  the  2gth  August  1862. 

Case  No.  3595  of  1864. 
Ijlish  Chander  Sircar  (Plainti£F),  Appellant, 

versus 

Gooioo  Churn  Sircar  and  others  (Defendants), 

Mespondents, 

iohmi  Sreenaih  Doss  and   Kishen  Doyal 
Roy  for  Appellant. 

Bahf^s  Chunder  Madhub  Ghose  and  Romes 
Chunder  Mitter  for  Respondents. 

Case  No.  3684  of  1864. 

^i<»tooChurn  Sircar  and  others  (Defendants), 

Appellants, 
versus 

Kjiash  Chunder  Sircar  and  others  (Plaintiffs), 

Respondents. 

Bahoos   Onoocool    Chunder  Mookerjee  and 
Kalee  Mohun  Doss  for  Appellants. 

Bahoos  Sreenath  Doss  and  Kishen  Dyal 
Roy  for  Respondents. 


la  cases  of  property  undivided  and  Immoveable,  uterine 
lad  lalf-brotners  succeed  equally.  \V  here  no  brothers 
JJI^vni^,  the  nephews  of  the  whole  blood  have  a  pre- 
■ftatial  right  to  succeed  over  those  of  the  half-blood. 

A  minor  when  he  comes  of  s^e  is  not  precluded  from 
^>Bg  in  his  own  name  for  anything  that  his  guardian, 
•^fctr  dimagh  ignorance  or  negligence,  has  omitted  to 
.  PMcnte. 

The  accompanying  genealogical  table  will 
Mwst  the  consideration  of  these  cases : — 

Oobind  Pershad 


1st  wife. 


and  wife. 


Nimayc  Chand    )'Cfoluck  Monec 


rXoddea  Chand 


^TS^  ^*hnoder,  Gooroo  Chum, 
otiniant  Defendant. 


Nitvanund 


.Kylash  Chunder, 
Plaintiff. 


Gobind  Pershad  had  two  wives.     By  the 
''''^  be  Ml  •  son  named  Nu(}dea  Chand, 


who,  in  his  turn,  had  two  sons,  Greesh  Chun^ 
der  and  Gooroo  Churn,  the  present  special  ap- 
pellants. 

By  his  second  wife  he  had  two  sons^ 
Nimaye  Chand  and  Nityanund.  Nityanund 
died  childless  in  1255  B.  S.,  and  the  present 
suit  was  brought  by  Goluck  Monee,  as  mother 
and  guardian  of  Kylash  Chunder,  the  son 
of  Nimaye  Chand,  for  possession  of  the  en- 
tire property  left  by  Nityanund  a§  nearest 
of  kin. 

Both  Lower  Courts  found  that  the  plaint- 
iff Kylash  Chunder  was  a  minor  at  the 
time  the  suit  was  instituted,  and  that  his 
mother  and  guardian  rightly  brought  the 
suit,  and  that,  according  to  Hindoo  Law, 
the  uterine  brother  had  a  preferential  right 
to  succeed  over  the  brother  of  the  half-blood, 
And  pari  passu  the  son  of  such  uterine 
brother.  With  regard  to  the  share  of  a 
house,  and  of  certain  monies  claimed  by  the 
plaintiff,  the  Judge  held  the  suit  not  to  be 
proved. 

Both  sides  appeal  specially,  the  plaintiff 
under  Section  348  of  the  Civil  Procedure 
Code,  the  defendants  in  the  regular  course. 

We  will  consider  the  grounds  of  appeal 
urged  by  the  defendants  first.  They  are  (i) 
that  the  question  of  the  plaintifF's  majority 
has  been  wrongly  decided,  and  (2)  that, 
according  to  Hindoo  Law,  the  brothers  of 
the  half-blood  would  take  equally  with  the 
brothers  of  the  full  blood  any  property  left 
by  one  of  their  number,  and  that  the  same 
principle  would  apply  to  nephews. 

The  first  objection  may  be  disposed  of 
very  shortly.  The  Judge  found  aa  a  fact, 
on  the  evidence,  that  the  plaintiff  was  not 
of  full  age  when  his  mother  instituted  the 
suit  in  his  behalf;  and,  besides,  whatever 
Goluck  Monee's  laches  may  have  been  in 
regard  of  time,  her  son  has  now  attained 
majority,  and  has  taken  his  mother's  place, 
and  the  present  suit  has  been  regularly 
tried  in  his  presence.  Moreover,  limitation 
would  not  be  counted  against  a  minor,  be- 
cause his  guardian,  either  from  neglect  or 
ignorance,  omitted  to  bring  a  suit  within 
time  during  his  minority.  He  would  still, 
when  arrived  at  majority,  be  entitled  to 
bring  a  suit  on  his  own  account.  In  no 
point  of  view,  therefore,  are  the  defendants' 
(special  appeallants')  objections  on  this  head 
tenable. 

In  support  of  the  second  objection,  the 
special  appellants  have  produced  a  number 
of  extracts  from  the  works  of  Hindoo  Com- 
mentators, which  it  will  be  as  well  to  go 
through  seriatim,  joining  with  them  those 
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authorities  relied  on  by  the  special  respond- 
ent, and  thus  bringing  into  juxtaposition 
all  that  is  advanced  by  either  side.  The 
point  involved  is  one  of  very  great  import- 
ance, and  the  grounds  on  which  its  decision 
rests  should  be  distinctly  referable  to  au- 
thority which  no  Hindoo  can  repudiate. 

In  support  of  the  claim  of  brothers  of  the 
half-blood  to  succeed  equally  with  uterine 
brothers  to  the  property  of  a  deceased 
brother,  in  all  cases  where  the  estate  is  joint 
and  undivided — and  in  the  present  suit  it  is 
admitted  on  all  hands  that,  when  Nityanund 
died  in  1255  6.  S.,  the  family  was  joint 
and  undivided,  separation  not  having  taken 
place  till  1258  B.  S. — the  following  aulhor- 
rities  are  quoted : — 

Vyavasta  Durpana,  page  187. 

Colebrooke's  Dyabhaga,  Chapter  XL,  Sec- 
tion v.,  para.  I.  "On  failure  of  her  (i\  ^., 
the  mother)  it  (viz.,  the  inheritance)  goes  to 
the  brothers." 

And  para.  10  holds  that  the  term  *  brothers' 
is  applicable  both  to  the  whole  and  to  the 
half-blood,  thus — "  The  text  of  Yajvya  Wal- 
*  cya  also  shows  that  the  term  '  brother '  is  ap- 
plicable both  to  the  whole  and  to  the  half- 
blood  ; "  else  if  it  intended  only  the  uterine,  and 
of  course,  whole  brother,  the  author  would 
not  have  specified  that  the  "uterine  brother 
should  retain  or  deliver  the  allotment  of  his 
uterine  relation ; "  for  the  whole  blood  would 
be  signified  by  the  single  term  "brother.'' 

"Therefore,  the  succession  of  brothers, 
whether  of  the  whole  or  of  the  half-blood,  is 
declared  by  the  passage  before  cited." 

Again,  Yama,  one  of  the  most  ancient 
Commentators,  says :  "  The  whole  of  the  un- 
divided immoveable  estate  appertains  to  all 
the  brethren,  but  divided  immoveables  must, 
on  no  account,  be  taken  bv  the  half-bro- 
ther." 

"  All  the  brethren  *'  is  explained  in  the 
next  paragraph  (Para.  36,  Dyabhaga,  Chapter 
XI.)  to  mean  all  "  whether  of  the  whole  blood 
or  of  the  half-blood." 

And  the  text  is  similarly  explained  in 
Colebrooke's  Digest,  Volume  III.,  page  518, 
thus:  "The  meaning  is  that,  if  any  im- 
moveable property  of  divided  heirs,  common 
to  brothers  by  different  mothers,  have  re- 
mained undivided,  being  held  in  co-parceny, 
the  half-brothers  shall  have  equal  shares 
with  the  rest,  but  the  uterine  brother  has  the 
sole  right  to  the  divided  i)roperty,  moveable 
or  immoveable." 

Following  this  is  a  case  quoted  in  Volume 
II.,  Macnaghten's  Hindoo  Law,  page  66, 
wherein  it  is  laid  down  as  prevailing  law. 


that,  where. the  property  is  undivided,   half- 
brothers  share  equally  with  whole  brothers. 

For  the  other  side,  it  is  contended  that 
the  weight  of  authority  is  in  favor  of  the 
uterine  brother's  preferential  right,  and  the 
following  precedents  are  quoted  : — 

^lacnaghten's  Hindoo  Law,  Volume  L, 
page  26. 

"  In  default  of  father  and  mother,  brothers 
inherit  '.—first,  the  uterine  associated  bre- 
thren ;  next,  the  unassociated  brethren  of  the 
whole  blood ;  thirdly,  the  associated  bre- 
thren of  the  half-blood ;  and  fourihly,  the 
unassociated  brethren  of  the  half-blood," 

Elberling's  Treatise  on  Inheritance,  ptage 
78,  in  which  precisely  the  same  words  aie  : 
used.  I 

Dya  Krama  Sangraha,  page  15,  para.  5 —  j 
"  Where  uterine  and  half-brothers  compete*  ! 
and  both  were  associated  with  the  deceased,  i 
the    associated    whole    brother    exclusxvelj 
takes  the  inheritance." 

Special  respondent  also  refers  to  page  i  %j 
of  the  Vyavasta  Durpana,  and  quotes  Dj-a- 
totwa,  page  54 — "  The  uterine  brother  is, 
however,  first  to  inherit :  for,  although  bro- 
thers of  the  whole  and  half-blood  are  begot- 
ten by  the  same  father,  yet,  as  the  uterine 
brother  offers  oblation  cakes  to  six  ancestCM^s 
of  the  deceased,  the  succession  first  de- 
volves on  him  exclusively,  and  not  on  the 
brother  of  the  half-blood  who  offers  oblation 
cakes  to  three  ancestors  onlv." 

In  these  quotations  there  is,  no  doubt,  a 
great  prima  facie  conflict  of  authority'.     But 
a  careful  examination  of  the  texts  adduced 
by  the  special  respondents  shews,  we  think, 
that  the  preferential  right  to  succession  by 
brothers  of  the  whole  blood   depends   alto- 
gether on  the  nature  of  the  estate ;  and  that 
as   there    is    no   specific   mention    in  those 
texts    that    the    estate,    the    succession    of 
which   is   in  question,   is   an  undivided  im» 
moveable   one,    it  is   only   a  fair   deduction 
that,   as    other    texts    of    superior    authority 
distinctly  limit  the  uterine  brothers  prefer- 
ential right  to  property  divided  and   move- 
able, to  hold  that  the  authors  of  the  Dyatot- 
wa  and  Dya  Krama  Sangraha  refer  to  that 
description  of  estate,  and  do  not  claim   for 
uterine    brothers    a    larger    right    than    for 
brothers   of  the   half-blood  when    the    pro- 
perty is   undivided   and    immoveable.     And 
this  interpretation  is  consonant  with  reason 
and  natural  law.     The  property   being  an- 
cestral   and    undivided,    the    deceased   bro- 
ther's share  represents   something  that  de- 
scended to  him  from  his  father,  and  was  not 
'  acquired  by  any  exertions  of  his  own.    It 
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was  emphatically  the  father's  property;  and| 

as  all  the  brothers,  both  uterine  and  of  the 
half-biood,  stood  in  the  same  degree  of  rela- 
oonship  to  the  original  owner  of  the  pro- 
perty, it  is  but  reasonable  that  any  part  of 
tfcat  property,  which  circumstances  may 
cause  to  be  divided,  should  be  apportioned 
equally  amongst  all  the  sons. 

But,  were  the  difficulty  of  reconciling  the 
apparently  contradictory  texts  above  quoted 
iBsi]|«rable,  the  question  would  still  remain 
as  to  the  relative  weight  of  authority.  Now, 
lie  Dyabhaga  is  the  leading  Law  Coramen- 
Ury  of  Bengal;  its  authority  is  supreme, 
and  no  Hindoo  of  the  Lower  Provinces 
voald  venture  to  call  it  in  question.  Again, 
ihc  text  of  Yama  is  entitled  to  every  re- 
spect. He  was  one  of  the  twenty  sages  who 
composed  the  Sanhitas  from  which  the 
**  Dhurma  Shasira"  or  general  body  of 
the  law,  was  compiled.  These  sages  were, 
and  are  believed  by  the  Hindoos  to  have 
been,  divinely  inspired,  and  their  expound- 
ing of  the  law  is  held  everywhere,  where 
the  Bengal  Law  prevails,  to  be  indisputable. 

So  that,  even  if  the  authorities  quoted 
on  t\ie  other  side  do  refer  to  cases  of  undi- 
vided immoveable  estates  of  which  there 
isnopiDof,  still,  as  they  are  opposed  to  the 
tens  of  much  higher  authority,  they  would 
iiave  to  be  pnt  aside. 

In  a  word,  therefore,  as  the  highest  au- 
thon'ties  on  ancient  Hindoo  Law  expressly 
stale  that  both  uterine  and  half-brothers 
focceed  equally  to  a  deceased  brother's  share 
vhen  the  estate  is  undivided  and  immove- 
able, and  as  the  other  authorities  quoted  to 
prove  the  contrar}'  do  not  mention  the  de- 
miption  of  estate  to  which  the  brothers  of 
ibe  whole  blood  would  have  the  preferen- 
tial right  to  succeed,  we  are  of  opinion  that 
tbe  latter  texts  refer  to  estates  which  are 
Vi  undivided  and  immoveable,  or  to  cases 
ibere  all  the  brothers  were  not  associated, 
ind  that,  therefore,  the  brother  of  the  half- 
Wood  of  Nityanund,  Nuddea  Chand,  would, 
fcad  he  survived,  have  been  entitled  to  suc- 
ceed equally  with  the  uterine  brother 
Kimaye  Lhand. 

There  remains  the  question  touching  the 
inheritance  of  the  brother's  sons.  Admit- 
tiEng  that  uterine  and  half-brothers  succeed 
equally  to  undivided  immoveable  estate,  do 
mx  sons  stand  in  the  same  category,  or  has 
one  a  preferential  right  over  the  other } 

On  this  point  all  the  Commentators  seem 
to  agree;  and  we  have  been  unable  to  find, 
tKir  has  the  special  appellant's  pleader  been 
^it  lo  show  usj  any  amboritx  for  extending 


to  sons  of  half-brothers  equal  rights  with 
those  of  brothers  of  the  whole  blood. 

In  support  of  the  preferential  right  of  sons 
of  a  brother  of  the  whole  blood,  we  find 
in  the  Dyabhaga  the  following  passage : — 

*' Among  these  (/'.  ^.,  the  nephews)  the 
succession  devolves  first  on  the  son  of  a 
uterine  brother;  but,  if  theje  be  none,  it 
passes  to  the  son  of  the  half-brother,  for  the 
text  expresses  'an  uterine  brother  shall 
retain  or  deliver  the  allotment  of  his  uterine 
relation.'  Indeed,  the  son  of  the  half- 
brother,  being  a  giver  of  oblations  to  the 
father  of  the  late  proprietor,  together  with 
his  own  grand-mother,  to  the  exclusion  of 
the  mother  of  the  deceased  owner,  is  inferior 
to  the  son  of  a  whole  brother  who  is  a  giver 
of  oblations  to  the  grand-father  in  conjunc- 
tion with  the  mother  of  the  deceased." 
(Dyabhaga,  Section  6,  para.  2,  pages  212-13). 

So  also  the  Dya  Krama  Sangraha,  Sec- 
tion 8,  page  15 — 

"  In  default  of  brothers,  the  brother's  son 
of  the  whole  blood  is  the  successor,  and  not 
a  nephew  of  the  half-blood  who  confers 
less  benefits  compared  with  the  brother's  son 
of  the  whole  blood,  since  the  mother  and 
grand-mother  of  the  deceased  owner  do  not 
participate  in  the  oblations  presented  by  the 
nephew  of  the  half-blood  to  the  father  and 
grand-father." 

Para.  6  is  even  stronger  on  the  same 
point:  "Where  tw^o  nephews  were  either 
associated  or  unassociated  with  the  deceased, 
one  of  the  whole,  the  other  of  the  half-blood, 
then,  in  both  instances,  the  succession  de- 
volves on  the  nephew  of  the  whole  blood." 

Again,  Colebrooke,  in  his  Digest,  Volume 
III.,  page  524,  remarks:  "In  respect  oi* 
immoveable  undivided  property,  no  author 
has  said  that  nephews  of  the  whole  and  half- 
blood  have  equal  claims  by  parity  of  reason* 
ing  as  in  the  case  of  brothers,  and  the  text 
of  the  Legislator  is  not  explicit  on  this 
point." 

It  would  appear  from  these  authorities — 
authorities  which  have  not  been  controvert- 
ed— that  there  is,  under  Hindoo  Law,  no 
analogy  between  whole  and  half-brothers 
and  their  respective  sons;  and  that,  whilst 
there  are  some  authorities  which  might,  at 
first  sight,  seem  to  make  the  whole  brothers 
succeed  in  preference  to  those  of  the  half- 
blood,  all  are  agreed  that,  when  the  succes- 
sion devolves  on  nephews,  those  of  the 
whole  blood  peremptorily  exclude  those  of 
the  half-blood. 

Taking  this  view  of  the  case,  w-e  might 
liave  contented    ourselves    with  citing  the 
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authorities  in  support  of  the  whole  blood's 
succession.  But,  as  in  the  course  of  the  ar- 
gument, exception  was  taken  to  a  decision 
of  this  Court  (reported  in  Sutherland's 
Weekly  Reporter,  Volume  II.,  page  151) 
which  affirmed  the  principle  that  uterine 
and  half-brothers  succeeded  equally  to  the 
undivided  imn|oveable  estate  of  the  deceased 
brother,  we  have  thought  it  right,  as  the 
question  is  one  of  considerable  importance, 
to  go  into  the  authorities,  and  explain  the 
law  of  the  case  more  at  length  than  in 
that  decision. 

We  are  of  opinion,  therefore,  that  in  cases 

of  property  undivided  and  immoveable,  which 

is  the  case  disclosed  by   the  pleadings  in 

ithis  special  appeal,  uterine  and  half-brothers 

I  succeed  equally  to  the  estate ;  but  that,  where 

there  are  no  brothers  living,  the  nephews 

of  the  whole  blood  have  a  preferential  right 

I  of  succession  over  those  of  the  half-blood. 

On  this  view  of  the  law,  Kylash  Chunder, 
the  special  respondent,  is  entitled  to  succeed 
to  his  uncle's  estate;  and  we  accordingly 
confirm  the  order  of  the  Judge,  and  dismiss 
this  special  appeal  with  costs. 

With  regard  to  the  cross-appeal  filed  by 
Kylash  Chunder,  we  observe  that  the  finding 
of  the  Judge  was  one  of  fact  on  the  evi- 
dence, and  with  this  there  is  no  interference 
possible  in  special  appeal. 

There  remains  the  special  appeal  of  Kylash 
Chunder,  and  on  this  point  we  think  that 
the  Judge  was  clearly  wrong.  He  threw 
out  a  certain  portion  of  the  claim  on  the 
ground  that  it  ought  to  have  been  included 
in  the  original  suit  brought  by  Goluck 
Monee ;  and  that,  as  it  was  not  so  included, 
Kylash  the  son  was  barred  by  Section  7 
of  Act  VIII.  of  1859  from  preferring  it. 

On  this  we  observe  that,  when  Goluck 
Monee  instituted  the  suit  on  behalf  of  Kylash, 
the  latter  was  a  minor;  and  there  is  no  law 
that  prevents  a  minor,  when  he  comes  of 
age,  suing  in  his  own  name  for  anything 
that  his  guardian,  either  through  ignorance 
or  negligence,  has  omitted  to  prosecute. 
If  this  were  the  law,  no  minor  would  be 
safe ;  and  we  do  not  see  how  Kylash,  when 
he  attained  majority,  was  debarred  from 
claiming,  and  that  in  the  suit  originally  in- 
stituted by  his  guardian,  such  property  as 
that  guardian  had  omitted  in  the  schedule  of 
plaint. 

On  this  objection,  the  case  must  be  re- 
manded in  order  that  the  Judge  may  try  the 
question  of  Kylash 's  right  to  the  extra  pro- 
perty claimed,  subject,  of  course,  to  the  re- 
marks on  the  nature  of  property  claimable  by 


nephews  of  the  whole  blood,  preferentially 
to  those  of  the  half-blood  noted  in  the  body 
of  our  judgment  in  the  appeal  of  Giecs 
Chunder. 


The  25th  May  1865. 

Preseni  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glo?€i; 

Judges. 

Case  No.  3717  of  1864.  1 

Jurisdiction  (of  Small  Cause  ConrtsHLimib^ ' 
tion — Deduction  of  time  of  dosing  of  Cotutu 

Special  Appeal  from  a  decision  passed  by  /it  I 
Principal  Sudder  Ameen  of  Behar,  idm^ 
the  6th  Sepi ember  186^^  affirming  a  decisim 
passed  by  the  Sudder  A  meen  of  that  DistrxH^ 
dated  the  i6th  January  i86jf. 

Musst.  Maneerun  (Plaintiff),  AppelktU, 

versus 

Musst.  Luteefun  (Defendant),  Respondeni. 

Messrs.  R.  E.  Twidale  and  C.  Gregory  for 

Appellant. 

Baboo  Grisk  Chunder  Ghoseioi 
Respondent. 

Suit  for  contribution  below  500  rupees,  and  also  to  set 
aside  an  alleged  collusive  sale  by  the  defendant.    Aj^ 
peal  dismissed,  it  being  held  that  the  addition  ia  w 
plaint,  regarding  the  cancelment  of  the  sale,  was  ^*|V^ 
surplusage  only  intended  to  evade  the  jurisdiction^ ; 
the  Small  Cause  Court,  and  to  secure  an  appeal  m- 
permitted  by  law. 

The  time  that  the  Courts  are  closed  must  be  dedod^ 
ed  in  computing  the  period  of  limitation. 

This  was  a  suit  by  the  special  appcB*!^ 
(plaintiff  in  the  Court  below),  as  purchaaer 
of  a  right  of  action,  to  recover  a  sum  ^ 
by  her  vendor  in  excess  of  his  quota  in  i*^ 
spect  of  a  decree  passed  against  Ashrof  AM 
and  the  defendant  jointly,  and  whidi  decree  ^ 
the  vendor  Kulb  Ali  satisfied  with  his  owa 
funds.  Special  appellant  claimed  rupees  3*0 
odd  on  this  account,  and  also  to  hav-e  caa- 
celled  a  deed  of  sale  under  which  the  pro* 
perty  of  Luteefun  had  been  collusively  made 
over  to  a  third  party. 

Both  Lower  Courts  held  that  the  sale  v^ 
valid,  and  that  a  decree  could  only  be  gi^^ 
against  Luteefun  personally.  And  m 
plaintiff  appeals  specially  against  that  pai 
of  the  Lower  Court's  order  which  refuse^ 
to  cancel  the  sale  of  the  property. 

An  "  in  limine''  objection  is  taken  by 
special  respondent  to  the  hearing  01  tnis  a] 
peal  on  the  ground  that  the  suit  was  pf' 
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perlyoae  for  contribution,  and  of  a  nature 
oogBizible  by  a  Small  Cause  Court,  from 
irydi  Coart's  order  (the  amount  being  under 
rupees  500)  no  appeal  would  lie,  and  that 
ibe  addition  to  the  plaint  for  the  cancel- 
nent  of  the  sale  was  not  included  in  the 
^u^on  of  the  suit,  but  is  so  much 
mrplosage  foisted  in  to  take  the  suit  out 
fk  the   category    of    Small    Cause    Court 


To  anderstand  this  objection,  it  is  ne- 
i  ccssaij  to  go  somewhat  into  the  details  of 
':  tliecase. 

It  appears  from  the  record  that  Ashruf 
Afi  sued  Shabadut  Hossein,  Luteefun  his 
vife,  Kaneej  Fatroah  his  daughter,  and  one 
■Kulb  All,  co-sharers  in  the  property,  for  their 
qsGias  of  rent,  which  he,  Ashruf  All,  had 
been  obliged  to  pay  to  save  the  estate  froni 
lak. 

Lateefan's  defence  was  that  she  was  not 
is  possession  of  the  property,  and  that  neither 
lier  daughter  Kaneej  Fatmah,  nor  her  hus- 
band Slnbadnt  Hossein,  had  anything  to  do 
indi  the  suit. 

Asbmf  Ali   got  a  decree  on   the  6th  of 
March  1861  against  all  the  defendants,  ex- 
cept £aj)eej  Fatmah  and  Shahadut,  Lutee- 
fofl  s  husband ;    and   in   the    first  instance 
took  out  execution  against  Luteefun' s  pro- 
perty. 

He  was  met  by  the  daughter  Kaneej  Fat- 
Bth,  who  objected  to  the  sale,  on  the  ground 
te  the  property  had  been  conveyed  to  her 
If  her  mother  without  consideration,  dur- 
ing the  pendency  of  the  former  suit,  on  the 
1^  April  i860,  that  is: 

Kaneej  Fatmah's  objection  was  allowed 

ia  the  6th   November   1862,   and    Ashruf 

iXt  heirs   proceeded   immediately  against 

remaining  judgment-debtor,   Kulb   Ali, 

whom    they    recovered    all    that    was 

Kulb  .\li,  having  thus  satisfied  the  decree 
h  hill,  and  having  thereby  paid  more  than 
kis  quota,  sold  his  right  of  action  to  recover 
tbe  excess  payment  to  the  special  appellant 
fe  this  case,  who  now  sues  Luteefun  per- 
;•  ionally,  and  also  to  have  what  she  calls 
4e  collusive  sale  to  Kaneej  Fatmah  set 
a&de. 

These  are  the  facts  of  the  case,  and  on  them 
11k  special  respondent  contends  that  the  suit 
is  one  coming  under  Section  3  of  Aft  XLIL 
of  i860,  and  not  appealable,  as  the  amount 
Wttd  for  is  under  500  rupees.     She  designates 

Vol  IIL 


the  claim  to  have  the  sale  to  Kaneej  Fat- 
mah annulled  as  a  misjoinder,  inasmuch  as, 
until  special  appellant  got  a  decree  for  the 
excess  quota  claimed,  she  would  have  no 
right  to  contest  the  summary  award  of  the 
Moonsiff  at  all.  Special  respondent  adds  that, 
even  were  the  two  claims  to  be  considered 
as  forming  one  and  the  same  ground  of 
action,  the  special  appellant  would  be  unable 
to  contest  the  latter,  as  the  time  allowed  by 
law  for  a  suit  to  reverse  a  summary  decision 
had  passed. 

With  respect  to  the  latter  part  of  this 
objection,  we  observe  that  a  suit  brought 
to  reverse  the  Civil  Court's  order  would  not 
have  been  barred  by  limitation  :  for,  al- 
though the  order  allowing  the  sale  was  dated 
on  the  6th  of  November  1862,  it  appears 
from  the  records  of  this  Court  that  the  Civil 
Courts  were  closed  till  the  22nd  November 
1863,  and  that  this  suit  was  brought  on  the 
first  open  day,  visi,y  the  23rd,  so  that  limitation* 
would  not  apply. 

But  on  the  principal  question  we  are  of 
opinion  that  the  special  appellant  has  mixed 
up  two  different  causes  of  action ;  and  that, 
for  the  purposes  of  this  appeal,  we  ought 
only  to  look  to  the  substantive  claim  to  re- 
cover the  excess  payment  from  Luteefun 
personally,  and  not  to  a  property  which  was 
never  mortgaged  for  the  debt,  nor  in  any 
way  connected  with  it. 

The  special  appellant  sued  'to  obtain  a 
money-decree,  valuing  her  claim  at  the 
amount  sought  to  be  recovered,  and,  until 
she  obtained  that,  could  have  no  possible 
right  to  object  to  an  order  releasing  Kaneej 
Fatmah's  property  from  attachment.  If, 
after  getting  the  decree,  she  had  chosen  so 
to  object  in  another  suit,  with  a  view  to 
satisfy  that  decree,  by  the  sale  of  the  pro- 
perty which  she  believed  to  be  her  judg- 
ment-debtor's, it  would  have  been  a  differ- 
ent thing;  but  when  she  started  this  case, 
she  had  not  only  got  no  decree  for  the 
money,  but  had  nowhere  shewn  that  the 
cancelment  of  the  sale  was  necessary  to 
her  getting  the  amount  of  any  decree  that 
might  be  passed  in  her  favor,  nor  that 
Luteefun  had  not  other  and  sufficient  funds 
to  satisfy  such  decree  when  obtained.  It 
is  nowhere  pleaded,  moreover,  that  the 
property  released  as  being  Kaneej  Fatmah's 
was  Luteefun's  share  of  the  estate  on  which 
a  quota  of  revenue  was  due,  and  there  is  no 
reason  for  supposing  that  the  addition  to  the 
plaint  was  anything  more  than  intentional 
surplusage,  the  object  of  which  was,  in  the 
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event  of  the  suit  being  dismissed  or  only 
partially  decreed,  to  evade  the  jurisdiction 
of  Aft  XLII.  of  i860,  and  to  secure  an  appeal 
not  permitted  by  law. 

The  suit  was  properly  a  simple  one  for  con- 
tribution, and,  as  such,  one  that  would  be  de- 
cided by  a  Small  Cause  Court ;  and,  as  the 
amount  claimed  was  under  500  rupees'  no 
appeal  lies. 

.  We,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  25th  May  1865, 


Present : 


The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 


Execution  of  decreel  (Immoveable  property  in 

occupancy  of  ryot). 


Case  No.  2488  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
second  Principal  Sudder  Ameen  ofHooghly^ 
dated  the  ^Jth  May  186^^  modifying  a  deci- 
sion passed  by  the  Moonsifi  of  that  District, 
dated  the  ^th  August  i86j. 

Soobhudra  Dossec  (Plaintiff),  Appellant, 

versus 
Gooroo  Dyal  Singh  (Defendant),  Respondent, 

Baboo  Otool  Chunder  Mookerjee  for  Ap- 
pellant. 

Baboo  Mohendro  Lall  Shome  for  Re- 
spondent. 

Procedure  to  be  followed  in  the  execution  of  a  decree 
for  immoveable  property  in  the  occupancy  of  a  ryot. 

* 

It  appears  that  one  Goluck  Monee  was  in 
possession  of  certain  property  as  the  heir  of 
her  husband,  and  it  is  alleged  by  the  special 
appellant,  Soobhudra  Dossec,  that  a  mokur- 


ruree  pottah  was  granted  by  her  to  one-i 
Gholam  Sufdar,  who  conveyed  it  to  her  son;; 
and  that,  after  her  son's  death,  she  was  in  po$* 
session  of  the  same.  After  Goluck  Monee'iii 
death,  Banee  Madhub  Bhadooree  and  his  t«^ 
brothers,  who  were  sons  of  her  husband*^ 
brothers,  succeeded  to  the  property.  RjHwfy 
Madhub,  it  appears,  conveyed  the  whole  peCH^ 
perty  to  one  Ram  Lai,  whereupon  his  tmoi\ 
brothers  sued  for  their  10  annas  share  of  tfaebr. 
property,  making  Soobhudra  Dossee,  the  i 
party,  defendant.  Plaintiffs  obtained  a  de 
against  Ram  Lai,  Soobhudra  getting 
costs.  The  plaintiffs  then  sold  their  ri 
under  the  decree  to  one  Gooroo  Dyal, 
ousted  Soobhudra  from  her  ryotee  land, 
then,  under  Section  230  of  Aft  VIIL  of  1 8 
petitioned  to  have  an  enquiry  made  as  to 
dispossession,  and  the  Court  dismissed 
claim  as  regards  10  annas  of  the  prop 
but  decreed  her  claim  as  to  5  annas  of  it,  a 
gave  her  damages  in  proportion.  On  app 
the  Judge  affirmed  the  Lower  Court's  decree^ 
with  this  exception  that  it  rejects  her  claim 
to  damages,  inasmuch  as  Ram  Lai,  the  owner 
of  the  5  annas  of  the  property,  had  not  claiia^  1 

ed  them. 

i 

Plaintiff    now    appeals    specially,     urgh^J 
that,  as  she  admittedly  was  a  ryot  in  possei^^ 
sion,  Section   224,  and  not  230,  was  ^p^A^ 
cable  to  the  matter:  that  she  should  \ac^ 
been  retained  in  possession  as  ryot,  and  slioidtf^^ 
not,  in  a  suit  for  title,  when,  by  her 
made  a  defendant,  her  possession  as  tei 
was    admitted,    be    ousted    by    an    enqiifl 
under  Section    230  ;  that   consequently 
Court,  as  she  was  admittedly  a  defend; 
quash  the  proceedings  under  Section  230, 

direct   that  she  .be   retained    in   possess. 

leaving   the   parties,   who   have   obtained  \ 
decree,  to  bring  any  other  suit  again^ 
that  they  may  be  inclined  to  bring. 

We  think  that,  on  the  facts  of  this 
the    enquiry    under    Section    230    was 
together  illegal,  and  that  plaintiff,  who 
sued  as  a  r>-ot  in  possession,  should  ha 
been  retained  in  possession,  and  possession 

the  decree-holders  given  in  the  mode  sugg 

ed   in   Section  224  of  Aft  VIII.   of   185^^" 
Under    this    view    the    whole    proceedings, 
under  Section  230  are  quashed.     The  sped-' 
al  appellant,  the  ryot  in  possession,  will  be 
retained  in  possession,  and  the  decree-holders 
obtain  possession  in  the  mode  laid  down  in 
Section  224  of  Aft  VIII.  of  1859,  and  the 
costs  of  this  special  appeal  will  be  home  by 
special  respondent. 

b 
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The  25th  May  1865.^' 

Present : 

The  Hou'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Adopted  son  (Rights  of)— Streedhun— Woman 
^Sales  by)— Succession  of  one  wife's  son  to 
property  of  co-wife. 

Case  No.  346  of  1864. 

Affiliation  for  review  of  judgment  passed  by 
Justices  Loch  and  Seton-Karr,  on  the  jth 
April  186^  in  Regular  Appeal  No,  /^j 

Teencowree  Chatlerjee  (?W\ViW^%  Appellant^ 

versus    . 

Dinonaih  Banerjee  and  others  (Defendants), 

Respondents. 

\    Baboo  Kishen  Kishore  Ghose  for  Appellant. 
Mr.  R,  V.  Doyne  for  Respondents. 

An  aiiopted  son  has  all  the  n'g'hts  and  privileg^es  of  a 

vwi  Wn,  and  is  also  entitled  to  succeed  to  the  stree- 

i^un  ai  his  mother  in  the  absence  of  daughters,  in  like 

mamorr  as  a  son  bom,  whether  there  be  or  be  not  a 

viB  ia  h:s  favor. 

■A  wosnan  cannot  execute  a  will  ref^arding  any  pro- 
pntT  she  inherits  from  her  husband  or  her  father. 
Wiii  rr«ard  to  sfreedhun,  however,  she  can  dispose  of 
it  at  pietLMtre  either  by  gift,  will,  or  sale  (except  im- 
«M>Teab]e  property  given  to  her  by  her  husband). 

A  son  aoopted  by  one  wife  may  succeed  to  a  co- wife's 

This  appeal  was  decided  in  favor  of  the 
ippellant  on  7th   April    1864.     An  applica- 

I'tion  for  re\iew  was  made  bv  the  defendants  : 
t/.  as  regards  the  adoption  of  the  plaintiff 
if  \ubo  Monjuree,  his  adoptive  mother ;  and, 
tet^ndly.   in   regard   to   th^  property   which 

riornied  the  subject  of  litigation,  whether 
Sttbo  ^fonjuree  had  anything  beyond  an 
«We  for  life.  On  15th  March  1865,  it  was 
kid  that  the  property  became  the  absolute 
•roperly  of  Xubo  Monjuree,  given  to  her  by 

[jler  father  during  her  marriage,  anil  as  such 

\^t  streedhun.     Two  other  points  then  arose 

oa  «hic!)    the    review    was    admitted :    rst. 

Whether    an   adopted    son   can   succeed   to 

Jbe  prof>erty  of  his  adoptive  mother.     2nd. 

Whether  the  adoptive  mother  did   make  a 

▼in  in  favor  of  plaintiff  her  adopted   son, 

and  whether  she   was   competent  to   make 

such  a  will. 

On  the  first  point,  we  think  there  is  no 

1  doubt  that  an  adopted  son  has  all  the  rights 
*ad  privileges  of  a  son  born.     He  is  the  son 
,  of  toe  father  and  of  the  mother,  and  succeeds 
to  t]ie  paternal   property,   and  also  to  the 


iff  quoted 
the  texts 
noted  in  the 
margin,* 
shewing 
the     status 


streedhun  of   his   adoptive    mother    in    the' 
absence  of  daughters  as  a  son  born  would  do4 
In  support  of  his  argument,  the  pleader  for 
-^   .    ,     „  T^       ^.     .   r-  the    plaint- 

^  •Sutherland  s  Dutt :  Chand :  Synop- 
sis, page  2 19,  or  page  153  of  the  Edition 
of  1834. 

Dya  Krama  Sangraha,  page  57, 
Section  5. 

Dvabhaga,  page  82. 

Macnaghten's  Hindoo  Law,  Volume 
I.,  pages  39-40. 

of  an  adopted  son,  and  urged  that  he  had  in 
ail  respects  equal  rights  with  the  son  born. 
Against  this  argument,  the  learned  Counsel 
quoted  the  case  reported  at  page  128,  Select 
Reports,  Volume  III.,  Gunga  Mya,  appellant, 
in  which  it  was  ruled  that  a  son  adopted  by 
a  woman,  on  whom  her  father's  estate  (had 
devolved,  would  not  be  entitled  to  such  estate 
on  his  adopting  mother's  death,  but  such 
estate  would  go  to  her  father's  h^irs.  We 
are  not  now  disposed  to  differ  from  or  call 
in  question  the  correctness  of  that  opinion, 
though  in  fact  it  was  a  mere  obiter  for  the 
question  of  the  status  of  an  adopted  son  was 
not  then  before  the  Court,  but  it  arose  from 
a  supposed  case  put  by  the  second  Judge. 
We  think  it  inapplicable  to  the  present  case. 
The  question  put  to  the  pundit  related  to 
property  which  had  descended  to  a  woman- 
from  her  father,  not  as  streedhun,  but  in  the 
ordinary  course  of  inheritance  ;  and  it  may 
be,  as  explained  to  us  by  Baboo  Kishen 
Kishore,  that  the  reason  why  the  adopted! 
son  is  excluded  from  the  succession  in  such 
cases,  is  that  he  is  adopted  into  his  adoptive 
father's  family,  and  not  intb.  his  mother's 
family,  and  cannot  perform  the  shrad  of  his 
maternal  grandfather,  though  he  can  perform 
that  of  his  adoptive  mother.  But  with  re- 
gard to  streedhun^  which  the  Court  have 
held  the  property  in  dispute  in  this  case  to 
be,  the  adopted  son,  in  the  absence  of  a  will, 
would  succeed  to  it  after  the  daughters,  as  a 
son  born  ;  and,  such  being  the  case,  we  think 
it  immaterial  whether  a  will  was  executed 
or  not  in  favor  of  the  plaintiff  by  Nubo 
Monjuree. 

It  is  scarcely  necessary  for  us  to  go  into 
the  question  whether  a  woman  can  or  cannot 
execute  a  will,  though  it  does  arise  in  this 
case.  We  think  that  a  woman  cannot 
execute  a  will  regarding  any  property  she 
inherits  in  the  usual  course  from  her  husband 
or  her  father,  for  in  this  she  has  but  a  life- 
interest  ;  but  it  is  otherwise  with  streedhun^ 
which  she  is  at  liberty  to  dispose  of  at  her 
pleasure  either  by  gift,  or  will,  or  sale,  ex- 
cept in  the  case  of  immoveable  property  given 
to  her  by  her  husband. 
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It  has  also  been  asked  bv  the  learned  Coun- 
sal  for  the  respondent,  whether  a  son,  adopted 
by  one  wife,  would  be  looked  upon  as  the 
son  of  a  co-wife,  and  succeed  to  her  property. 
Though  this  question  does  not  arise,  we  may 
point  out  that  the  Hindoo  Law  of  Inherit- 
ance provides  even  for  this  case,  and  men- 
tions the  son  of  a  contemporar}'  wife  among 
the  heirs  of  a  woman  entitled  to  succeed  to 
her  streedhun. 

In  the  case  before  us,  as  the  Court  has 
found  that  the  adoption  is  valid,  and  that  the 
property  in  dispute  belonged  to  Nubo  Mon- 
juree  as  streedhun,  we  now  hold  that  plaint- 
iff, as  her  adopted  son,  is  entitled  to  succeed 
to  that  property  in  the  absence  of  daughters, 
whether  there  be  or  be  not  a  will  in  his 
favor.  It  is,  therefore,  unnecessan'  for  us 
to  go  into  the  genuineness  of  the  will,  and 
we  affirm  the  former  decision  of  this  Court, 
and  charge  the  respondent  with  all  costs. 


The  26th  May  1865.  V 

Present  : 

•The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Limit  of  minority  of  Hindoos  (not  beings  proprie- 
tors of  Revenue-paying  estates)— (Section  26 
of  Act  XL.  of  18^). 

Case  No.  2868  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kalee  Kinkur  Roy  Bahadoofy 
Principal  Sudder  Ameen  of  Chittagongy 
dated  the  2*jth  June  i86/f,  reversing  a 
decision  of  Baboo  Poor  no  Chunder  Kos- 
tageer,  Moonsiff  of  Joroivabgunge,  dated 
the  6th  November  1862. 

Monsoor  AH  (Plaintiff),  Appellant. 

versus 

Ramdyal  and  others  (Defendants). 
Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Discu.ssion  as  to  the  limit  of  minority  of  Hindoos  not 
being-  proprietors  payingr  revenue  to  Government,  and 
as  to  tne  proper  construction  of  Section  26  of  Act  XL. 
of  1858. 

Mr.    Justice    Phear, — I'his    was    a    suit 

brought  by  a  son  to  recover  his  aliquot  por- 

.tton    of   his   late   father's   estate   from    his 

brothers,  who,  it  was  alleged,  had  kept  him 

out  of  it  ever  since  the  father's  death. 


It  is  objected  that  the  suit  is  barred  by 
limitation  ;  and  the  Lower  Appellate  Cooxt; 
has  upheld  this  objection. 

Whether  or  not  the  suit  is  barred  admit* 
tedly  depends  upon  the  determination  of 
the  period  of  life  at  which  the  plaintiff  ma^'f 
be  legally  considered  to  have  attained  his  4 
legal  majority.  The  Lower  Appellate  Court  1 
has  decided  that  the  plaintiff's  minoritj  ceased 
at  the  age  of  1 5  years  ;  and,  in  so  doing,  ^ 
the  plaintiff  says  it  has  committed  an 
of  law,  against  which  he,  the  plaintiff, 
specially  appeals  to  the  Court. 

The  plaintiff  contends  that,  by  reason  of, 
the  provisions  of  Act  XL.  of  1858,  he  did 
attain  majority  until  the  age  of  18  ;  and,  if 
this  be  correct,  his  suit  is  brought  in  time. 

Section  2  6  of  that  Act  says :  "  For 
purposes  of  this  Act  every  person  shall 
held  to  be  a  minor  who  has  not  attain 
the  age  of  18  years  ;"  and  in  the  case  of 
Deobo  Moyee  Dossee  versus  Juggessur  Had, 
I  Weekly  Reporter,  p.  75,  a  Division  Bench 
of  this  Court  seems  to  have  held  that  the  , 
words  "  for  the  purposes  of  this  Act''  con- 
fine the  operation  of  this  Section  to  cases 
where  the  minor's  estate  is  actually  taken  \ 
charge  of  by,  or  held  under,  Government,  J 
and  that,  in  all  matters  unconnected  with  \ 
the  possession  of  estates  held  under  Govern*  \ 
ment,  the  minority  of  a  male  Hindoo  ter-  ' 
mi  nates  with  the  completion  of  the  fifteenth 
year.  The  report  does  not  state  what  was 
the  subject-matter  of  that  suit,  nor  does  the. 
judgment  give  any  of  the  reasoning  which 
led  the  Court  to  its  decision.  In  the 
before  us  the  property  in  question  nndoabi;-; 
edly  neither  is,  nor  has  been,  under  die 
charge  of  Government,  and  therefore  the 
judgment  just  c{uoted  appears  to  be  stricdjr 
applicable.  If  we  follow  it,  we  shall  t»e 
obliged  to  dismiss  this  appeal. 

But  the  construction  which  I  understmd 
the  Court  to  have  put  upon  Section  26 
Act  XL.  of  1858  in  Deobo  Moyee 
verstis   Juggessur    Hati    does    not   entire^ 
command  my  acquiescence  ;  and  I  was 
first  disposed  to  think  that  the  conseqaen 
which  flow   from  it  are  so  important 
tive  to  the  proprietary  status  of  young 
doo    proprietors    and    their    dealings 
their  land  as  to  render  the  question  deservw 
ing  of  the  consideration  of  a  Full  Bench. 

It  seems  clear  from  the  words  of  Sectxoa 
20  of  Act  XL.  of  1858,  taken  together  with 
Section  26,  that  the  jurisdiction  of  the  Civil 
Court  over  the  person  and  property  of  the 
minor  continues  until  the  age  of  18,  whether 
its  intervention  be  invoked  or  not.     If 
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temndoo  does  not  take  place  before    15, 

tiMB;  on  attaining^  that  age,  according  to  the 

cue  above  referred  to,  the  minor  becomes 

of  foU  age,  capaMe  of  legally  exercising  all 

i^jits  of  ownership  in  such   a  way   as  to 

bind  himself  and   his   property,   and    time 

commences  to  run  against  him  in  regard  to 

m  causes  to  action  which  he  may  possess. 

Bot  daring  the  succeeding  three  years,  could 

act  a  next  of  kin  apply  to  the  Civil  Court 

m&a  Section   3  of  the   Act,   and    obtain 

cbtfe  of  the  statutable  minor's  property? 

Jiad,  if  so,  would  not  the  statutable  minority 

dile    hack    to     the     minor's     birth,    and 

cover  the   period    during    which    he    was, 

'lopposing    the     case     of     Deobo     Moyee 

DoBsee  versus  Juggessur  Hati  to  be  correct, 

kgaliy  dealing  with  his  property  sui  juris? 

'B  this  perkxl  does  so  become  covered  by 

the  new  minority,  how  are  the  minor's  acts 

daring  that  interval  to  be  thereby  affected  ; 

lad  will  the  circumstance  that  time  (if  such 

has  been  ifae  case)  has  once  commenced  to 

raa  against  the  minor  in  any  way  alter  the 

tiiae  of  limitation  to  be  again  allowed  him 

ifiifcT  be  attains  the  age  of  18? 

Tbe  difficulties  above  suggested,  as  conse- 
^^ox  on  ihe  decision  quoted,  seemed  to  me 
10  dtoov  doubt  on  its  correctness,  and  to 
lead  to  the  inference  that  the  Legislature 
XAit  have  intended  a  somewhat  more  ex- 
tended meaning  tp  be  given  to  the  words 
''porposes  of  this  Act,"  than  is  attributed 
ytotbem  in  Deobo  Moyee  Dossee  versus  Jug- 
ur  Hati.  If  these  words  could  be  con- 
lered  as  equivalent  to  *' relative  to  all 
ifonnsthe  subject  of  this  Act,"  then  the 
htit  of  minority,  as  regards  the  exercise  of 
lietary  rights,  would  be  fixed  at  1 8  years 
He  for  all  cases  whatever,  irrespective 
^whether  the  Civil  Courts  has  intervetied 
|f  any  direct  act  or  not,  and  all  cause  of 
ly  would  disappear.  However,  as 
Jastice  Bayley  holds  the  same  views 
the  two  Judges  who  decided  Deobo  Moyee 
*'*•'  Juggessur  Hati,  1  do  not  think  that 
^  own  doubts  justify  me  in  calling  for  the 
•tennination  of  the  point  by  a  Full  Bench. 
«•*.  therefore,  content  to  follow  the  ruling 
'^y  laid  down,  and  consequently  this 
^R*alwill  be  dismissed  with  cosis 

^r-  Justice  Bayley. — I  regret  that  I  cannot 
JJ^tur  in  the  view  expressed  in  this  case  by 
*•  Jwtice  Phear.  There  is  no  law  which 
I'tecribes  that  the  minority  of  Hindoos 
jj*  being  proprietors  paying  revenue  to 
2^"^^t)  shall  extend  beyond  the  com- 
j'i*  of  the  fifteenth  year.  Section  26  of 
«te  XL  of    ig^8    is   restricted   to   cases 


where  there  is  action  of  the  Govemment 
through  the  Collector.  Such  is  not  the 
fact  here.  There  may  exist  the  anomaly 
suggested  by  Mr.  Justice  Phear;  but  the 
law  itself  can,  I  think,  justify  only  that 
conclusion  which  was  come  to  in  the  case 
cited  in  the  judgment  of  Mr.  Justice  Phear, 
which,  therefore,  I  would  follow.  I  would, 
accordingly,  dismiss  the  appeal  with  costs« 


The  26th  May  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  H.  V. 
Bayley,  and  W.  Morgan,  Judges. 

AUuvial  Lands. 

Case  No.  1495  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A ,  M,  Thompson,  Officiating  Judge  of 
Nuddea,  dated  the  4th  Mar  eh  iSSj,  revers* 
ing  a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  30th  April  1802, 

Katteemonee  Dossee  (Plaintiff),  Appellant, 

versus 

Ranee  Monmohinee  Dabee  and  others 
(Defendants),  Respondents. 

Baboos  Banee  Madhub  Banerjee  and  Nil 
Madhub  Sein  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

According  to  Clause  1,  Section  4,  Regulation  XI.  of 
1S25,  all  gradual  accessions  from  the  recess  of  a  river 
or  the  sea  are  an  increment  to  the  estate  to  which  they 
are  annexed  without  regard  to  the  site  of  the  increment. 
Mere  proof  of  identity  of  site  (without  proof  of  owner- 
ship) IS  not  sufficient  to  defeat  the  right  by  accretion 
which  the  law  gives  to  an  adjacent  owner. 

By  the  gradual  encroachment  of  the  river 
Pudha  in  former  years,  the  village  Koopa- 
doha  belonging  to  the  plaintiff's  zemindary, 
and  a  part  of  the  defendant's  village  of  Sal- 
doha,  were  carried  away.  In  subsequent 
years  the  river  gradually  receded,  and  the 
chur,  which  is  the  subject  of  dispute  in  the 
present  suit,  has  been  forn>ed.  The  chur 
occupies,  we  understand  the  Judge  to  find, 
the  site  of  the  lands  formerly  washed  away. 
It  has  been  formed  by  gradual  accession  to 
the  defendant's  village  from  the  recess  of  the 
river ;  and  it  appears,  therefore,  to  be  an  incre- 
ment within  the  express  provision  of  Clause 
I,  Section  4  of  Regulation  XI.  of  1835,  and  to 
belong  wholly  to  the  defendant.  The  de- 
fendant's right  is  undisputed  to  the  portion 
of  the  newly  formed  land  which  occupies 
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the  place  where  the  old  lands  of  his  village 
of  Saldoha  stood;  it  is  admittedly  aa  incre- 
ment to  his  old  estate.  But  the  new  land, 
beyond  those  limits,  is  claimed  by  the  plaint- 
iflF  as  his  property,  because  it  stands  where 
his  village  of  Koopadoha  formerly  stood. 
It  is  not  denied  that  this  land  is  an  alluvial 
formation  like  the  portion  already  mention- 
ed; but,  although  like  that,  it  has  been 
formed  by  gradual  accession,  it  is,  according 
to  the  plaintiff's  argument,  not  land  ''gained 
by  gradual  accession  "  within  the  meaning  of 
the  clause  referred  to,  but  a  re-formation  on 
.the  old  recognized  site  of  his  village,  and 
therefore  his  property.  The  Judge  has 
found  that  Koopadoha  was  entirely  washed 
away  upwards  of  twenty-five  years  ago, 
and  that  not  a  vestige  of  the  village 
remains.  Any  recognition  of  the  land  is 
now  impossible,  and  it  is  only  upon  the 
identity  of  site  that  the  p»laintiflF's  claim  is 
based.  The  Division  Court  has  referred  the 
case  to  a  Full  Bench  in  consequence  of 
a  decision  reported  in  I.  Marshall  i36(Roma- 
nath  Thakoor  and  others  versus  Chunder 
Narain  Chowdhry  and  others),  which  has  been 
understood  to  sanction  the  construction  of 
the  law  for  which  the  plaintiff  contends. 
It  is  said  to  have  been  there  held  that 
Clause  I  of  Section  4  applies  only  to  cases 
of  land  gained^  that  is  to  say,  formed  upon  a 
site  which  cannot  be  recognized  as  that  of 
the  estate  of  any  former  proprietor;  and  that 
where  the  accretion  can  be  clearly  recog- 
nized as  having  been  re-formed  on  that  which 
formerly  belonged  to  a  known  proprietor,  it 
remains  the  property  of  the  original  owner. 

Regulation  XI.  of  1825  is  a  declaratory 
law,  whereby  the  previously  well-established 
rules  and  customs  for  the  determination  of 
claims  to  land  gained  by  alluvion,  or  by 
dereliction  of  a  river  or  the  sea,  were  for- 
mally enacted  as  written  law.  It  contains 
a  recital  that,  "  in  consequence  of  the  fre- 
"  quent  changes  which  take  place  in  the 
"  channel  of  the  principal  rivers  that  inter- 
"  sect  the  Provinces  immediately  subject  to 
"  the  Presidency  of  Fort  William,  and  the 
"  shifting  of  the  sands  which  lie  in  the  beds 
"of  those  rivers,  churs  or  small  islands 
"  are  often  thrown  off  by  alluvion  in  the 
"  midst  of  the  stream  or  near  one  of  the 
"  banks,  and  large  portions  of  land  are 
"  carried  awav  bv  an  encroachment  of  the 
"  river  on  one  side,  whilst  accessions  of 
"  land  are  at  the  same  time  or  in  subse- 
"  quent  years  gained  by  dereliction  of  the 
*•  water  on  the  opposite  side."  The  Regu- 
lation then  declares  (Section  2)  that  certain 


disputes  relative  to  alluvial  lands  between 
proprietors  of  contiguous  estates  divided  by 
a  river  shall  be  decided  by  immemorial  and 
definite  local  usage.  Wttere  no  such  local 
usage  exists  (Section  3),  the  rules  declared 
by  the  subsequent  Sections  are  applicable. 
The  first  of  these  (Clause  i.  Section  4)  is  the 
rule  in  question  relating  to  land  gained  by 
gradual  accession. 

Accession  is  an  increase  or  addition  to 
something  previously  belonging  to  09* 
The  proprietor  of  th€  land  becomes  also,  bjn 
virtue  solely  of  his  old  proprietorship,  die 
owner  of  the  alluvial  soil  gradually  added  bf 
the  river  to  his  land.  The  imperceptible 
increase  of  his  property  in  no  way  affects 
his  ownership  of  every  portion  of  it.  Thai 
which  has  been  recently  added  is  his,  h^ 
cause  he  is  the  proprietor  of  the  older 
portion.  In  ever)'  title  founded  on  accre- 
tion, it  is  essential  that  the  ownership  of 
the  adjacent  lands  should  be  established 
by  the  claimant. 

This  first  clause  of  the  Section  provides 
that,  "  when  land  may  be  gained  by  gradual 
*' accession,  whether  from  the  recess  of  a 
''  river  or  of  the  sea,  it  shall  be  considered 
"  an  increment  to  the  tenure  of  the  persoa 
"to  whose  land  or  estate  it  is  thus  an- 
"nexed." 

We  read  this  clause  to  declare  that  what 
is  added  by  gradual  accession  must  in  all 
cases  be  considered  an  increment  to  the 
old  estate  without  regard  to  the  site  of  the 
increment.  Whether  the  new  land  is  a 
re-formation  on  an  old  site,  or  whether  it 
is  formed  where  no  land  ever  previously 
existed,  its  ownership  is  determined,  when 
the  ownership  of  the  adjacent  land  to 
which  it  has  by  imperceptible  degrees  ac- 
creted is  ascertained.  If,  therefore,  in  the 
present  case  the  ownership  of  the  adjacent 
land  has  been  duly  ascertained  to  be  in  the 
defendant,  and  the  newly  formed  land 
is  found  to  have  been  gradually  gained  from 
the  river  by  accession  to  the  defendant's 
adjacent  land,  we  think  that  the  plaintiff 
cannot  lay  claim  to  any  portion  of  the 
latter  by  showing  that  it  occupies  the  site  of 
his  village  of  Koopadoha,  and  that  it  is 
needless  to  remand  the  case  for  a  more 
distinct  finding  as  to  the  identity  of  site. 

The  language  of  the  Court  in  the  judg- 
ment which  has  been  quoted  appears  to 
limit  the  operation  of  this  clause,  so  as  to 
exclude  from  its  provisions  land  formed 
again  by  accretion  on  an  old  site  which 
can  be  clearly  recognized.  If  we  are  to 
understand    the    Court   to  have  held   that 
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[  "  land  fonned  on  the  site  of  an  old  estate 
bdoi^  10  the  person  who  was  the  owner 
w  the  old  estate,  and  not  to  the  owner  of 

I  die  adjacent  dry  land,  to  which  it  has  by 
lifift  {'egreefi  accreted,  we  must  dissent  from 
to  opinion/'  The  law  recognizes  no  right 
tf  properly  in   a  mere  site,   nor  any  such 

\  node  of  acquisition   as   that   which  would 

J  confer  on  the   proprietor  of  an  old   estate 

i(cwfT  panicle   of  which    may    have    long 
^disappeared  or  passed  away)  the  owner- 
i  li^dland  since  formed  on  that  site,  however 
cfarly  the  identity  of  the  site  may  be  estab- 
Wcd.    It  is  only  where  the  original  owner 
jeUiDS  his  property  in  land  on  his  old  site 
;  llat  he  can  lay  claim  to  the  surface  where  it 
.ic-appears  above  the  water;  and  his  title  to 
Ifcisnot  necessarily  by  accretion  (because 
k  will  be  equally  the  owner,  whether  the 
bad  is  exposed  by  a  sudden  recess  of  the 
f  tirer,  or  by  a  gradual  deposit  of  soil  on  its 
I  wrface),  but  by  virtue  of  his  old  ownership 
Kaiaining  undisturbed.     The  judgment  in 
the  case  quoted,  when  it  speaks    of    *'  the 
**  recognition  of  a  site/'  may  perhaps  be  un- 
dersiQod  to  refer  to  the  case  of  a  still  conti- 
nung  ownership  in   land  which  has  disap- 
peared by  submergence  beneath  the  surface 
of  lie  water.     This   is   probable  from  the 
following  passage   in   the   judgment :     "  It 
"nwier  could  have  been  intended  that,  when 
"tlic  surface  of  an  estate  is  washed  away, 
**ind  the  lower  portion  of  it  is  covered  with 
**»atcrand  formed  into  a  portion  of  the  bed 
*of  a  river,  the  ownership  of  that  portion 
"of  the  estate  which  has  become  inaccessible 
^"in  consequence  of  its  being  covered  with 
^»ater  should  be  lost ;  and  that,  when  the 
*tnrface  is  re-formed,  it  should  become  the 
property  of    an    entirely  different  owner, 
^use  he  may  happen  to  be  the  owner 
rf  the  estate  adjoining."     The  suit  itself 
^  one  instituted  to  recover  land  claimed 
M  the    plaintiff  as    gained    by    accretion 
^  his   estate.      The    plaintiff    seems    also 
fc  have  claimed  the   land  as   a   re-forma- 
™  on   the    site    of    lands    formerly    be- 
"^Jing  to  him,  but  which  had  since  been 
J^edaway.     The  judgment  only,  and  not 
™e  Jxgumeni  of  the  pleaders,  has  been  re- 
plied.   We  are,  however,  able  to  state  (Mr. 
jBslice  Bayley  having  been  a  Member  of  the 
^n)  that  the  argument  for  the  defendant 
<*gainst  the  plaintiff's  right  to  the  land  as 
Mormcd  on  the  site  of  his  old  land)  was 
^W  to  the   length   of    contending    that 
*«  «o  poisible   case   (not    even    where    the 
^'^cnce  of  a  mine  or  some  clear  means  of 
'*<i(^gttii(u  enabled  .the  identity  to  be  estab- 


lished beyond  dispute)  could  the  old  rights 
of  property  in  land,  the  surface  of  which 
was  wholly  washed  away,  subsist  so  as  to  be 
the  foundation  of  a  title  to  newly  formed 
land.  The  judgment  should  perhaps  be  read 
with  reference  to  the  argument,  which  is 
clearly  untenable.  The  ownership  of  land 
is  not  ordinarily  lost,  because  the  land  itself 
may  be  submerged  or  inundated.  The  case 
of  Musst.  Imam  Bandi  versus  Hurgovind 
Ghose  (4  Moore's  Indian  Appeals,  p.  403) 
is  a  striking  illustration  of  this.  The 
land  there  in  dispute  is  thus  described  ia 
the  judgment  :  "  The  whole  of  the  dis- . 
trict  adjoining  the  land  in  dispute,  as 
well  as  that  land  itself,  is  flat,  and 
is  very  liable  to  be  covered  or  washed  away 
by  the  waters  of  the  Ganges,  which  river 
frequently  changes  its  channel.  The  land 
in  dispute  was  inundated  about  the  year 
1 787 :  it  remained  covered  with  water  till 
about  1 80 1  ;  it  then  became  partially  dry,  till 
in  the  year  181 4  it  was  again  inundated. 
After  this  period  it  once  again  re-appeared 
above  the  surface  of  the  water,  and  by  the 
year  1820  had  become  very  valuable  land." 
These  frequent  changes  and  the  lapse  of 
time  were  deemed  not  to  affect  the  question 
of  title,  for  the  judgment  continues  :  "  The 
question  then  is,  to  whom  did  this  land  be-" 
long  before  the  inundation  }  Whoever  was 
the  owner  then  remained  the  owner  while 
it  was  covered  with  water  and  after  it  be- 
came dry." 

So  in  the  case  supposed,  in  the  passage  of 
the  judgment  under  consideration  which  we 
have  quoted,  the  surface  stratum  may  be 
swept  away,  and  lost  without  disturbing  the 
old  ownership  in  the  land  or  mines  beneath 
(subject  perhaps  to  some  limitation  or  qua- 
lification when  what  is  left  forms  the 
bed  of  a  navigable  river).  Where  the  re-*^ 
maining  land  can  be  sufficiently  identified, 
no  change  takes  place  in  its  proprietorship, 
and  whatever  becomes  annexed  to  it  belongs 
to  the  old  owner  if  he  is  known. 

But  this  principle  cannot,  we  conceive, 
govern  the  case  which  has  been  referred  to  us. 
The  old  right  of  property  cannot  remain 
in  existence  after  the  lapse  of  any  length  of 
time,  however  considerable,  nor  unless  some- 
thing beyond  mere  identity  of  site  is  brought 
forward  in  proof  of  it.  To  defeat  or  prevent 
the  right  by  accretion  which  the  law  gives 
to  the  adjacent  owner,  the  claimant  is  re- 
quired to  prove  some  continuing  right  of 
properly  to  himself;  it  is  not  enough  for 
him  to  rely  merely  on  identity  of  site.  If  he 
can  show  no  assertion  of  ownership,  such  a^ 
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the  condition  of  the  property  admits  of,  for 
a  great  number  of  years,  it  may  fairiy  be 
concluded  that  he  has  relinquished  all  rig^ht 
and  claim  to  the  remnant  of  what  once  be- 
longed to  him.  In  this  case  upwards  of  a 
quarter  of  a  century  has  passed  since  the 
plaintiff's  village  was  washed  away,  and 
there  is  no  suggestion  of  any  evidence  in 
support  of  the  continued  existence  of  any 
portion  of  his  old  estate,  beyond  the  (alleged) 
identity  of  site,  or  of  any  right  of  the  plaint- 
iff therein. 

♦  With  this  expression  of  our  opinion  of 
the  law  as  applicable  to  cases,  like  that  be- 
fore us,  we  remit  the  case  to  the  Divisional 
Bench. 


The  26th  May  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Sale  of  (Government  properbr)— Non-deposit  of 
earnest-money — Power  of  Attorney — Agent 
(powers  of). 

Case  No.  309  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca^  dated 
the  26th  Alay  186^. 

The  Collector  of  Dacca  (Plaintiff), 
Appellant, 

versus 

Nund  Lall  Roy  and  others  'Defendants), 

Respondents* 

Baboo  Kishen  Kishore  Ghose  for 
Appellant. 

Baboos  Kalee  Mohun  Doss^  Nuleet  Chunder 

SeiUy  and  Sreenath  Banerjee  for 

Respondents. 

Suit  laid  at  rupees  13,550. 

Suit  for  damages  sustained  on  a  re-sal«  of  a  Govern- 
ment estate.  The  original  sale  was  made  under  certain 
conditions  laid  down  by  the  Board  of  Revenue  which 
merely  provided  for  the  payment  of  the  purchase-money, 
and  (on  failure  thereof)  for  re-sale  at  the  risk  of  the 
defaulting-  purchaser ;  but  not  for  the  rejection  of  a  bid 
if  a  deposit  of  earnest-money  were  not  made,  and  for 
the  continuance  of  the  sale  irrespective  of  it.  Held  that 
die  noB-deposit  of  the  earnest-money  did  not  affect  the 
validity  of  the  sale. 

A  power  of  attorney  authorizing  an  agent  to  bid  for 
a  particular  estate  on  a  particular  date  does  not  limit 
him  as  to  time  of  purchase.  The  power  not  beinsf  limit- 
ed to  a  particular  date  is  good  whether  the  sale  be  held 
on  one  date  or  another. 

The  Collector  of  Dacca  sues  the  defend- 
ant for  damages  sustained  on  a  re-sale  of  a 


talook  which  defendant  had  purchased,   bcit 

failed  to  pay  for. 

The  plaintiff  alleges  that  a  notification  was 
issued  for  the  sale  of  the  zemindary  rights 
of  Government  in  an  8- annas  share  of  Jo^ 
Batwal     Tarakandee,    which    was     a    kbas 
mehal,  bearing  a  sudder  jumma  of  rupees 
708-0-8  ;  that  the   notification   contained    a 
condition  to  the  effect  that,  in  the  event  of 
default  in  the  deposit  of  the  purchase-money, 
a  re- sale  would  be  made  at  the  risk  of  the 
auction-purchaser ;  that  on  the  8th  Septem* 
ber  1863,  the  four  first  defendants  purcbased' 
the    property    in     question    through      theUr^i 
mooktear,  the  defendant  Shib  Narain  Ghose^  ! 
for  a  consideration  of  20,100  rupees  ;    that ' 
as  they  failed  to  pay  in  the  purchase-money  '\ 
agreeably  to  the  conditions  of  sale,  a  re-sale  | 
was   made  on  the   23rd   November   of  the:; 
same  year  for  6,550  rupees;  that,  by  defend* 
ants'  failure  to  pay  for  the  mehal  that  they 
had  purchased,  the  re-sale  became  necessary, 
and  Government  has  thereby  sustained  a  loss 
of  13,550  rupees,  the  difference  between  the 
price  at  the  two  sales,  and  under  the  condi- 
tion of  the  sale  notification,  which  was  pub- 
lished in  the   Gazette  of  the    nth   August 
1863,  defendants  were  justly  liable  for  that 
amount.   Hence  the  present  action. 

The  defendants,  Joogul  Kishore  Vs>y^ 
Bungshee  Budun  Roy,  and  Kamanath  Roy,- 
pleaded  that  they  neither  bid  for  nor 
purchased  the  Government  estate  Jowl 
Batwal  Tarakandee ;  that  when  the  sale 
of  the  khas  mehal  had  been  fixed  by  the  ; 
Board  of  Revenue  for  the  13th  Srabun  1370, 
they,  in  conjunction  with  Huro  Lai  Roy  aad 
Than  Singh,  defendants,  executed  a  power  , 
of  attorney  in  favor  of  the  defendant  Shib 
Narain  Ghose,  empowering  him  to  bid  in 
that  sale  ;  that  as  the  sale  did  not  take  place 
on  the  day  fixed,  the  power  of  attorney 
became  null  and  void  ;  that  after  a  second 
notification  had  been  issued,  fixing  another 
date  of  sale,  no  new  power  was  given  to  the 
agent ;  that  by  the  mookteamamah  given,  no 
general  power  had  been  given  to  the  agent 
to  purchase  for  them  without  reference  to 
time ;  hence  they  cannot  be  liable  for  an 
unauthorized  ad  of  the  defendant,  Shib 
Narain  Ghose,  though  he  may  be  responsible 
to  Government ;  that,  moreover,  the  power 
was  a  joint  one  on  the  part  of  five  persons  ; 
hence  the  agent  could  not  bid  for  the  others, 
omitting  the  name  of  one ;  and,  if  he  did  so« 
he  is  liable,  and  not  the  parties  whose  instruc- 
tions he  has  disobeyed ;  that  as  no  earnest* 
money  had  been  paid  by  tbem,  the  purchas* 
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ers.  the  sale  was  not  complete ;  and,  having 
oolj  bid  at  an  auction-sale,  they  cannot 
be  lesixmsible  for  damages,  which  can  only, 
IB  a  case  like  the  present,  under  the  notifica- 
lifli  of  sale  and  the  general  Sale  Regulations, 
kcbrowD  on  a  purchaser  who  has,  after  de- 
positing the  earnest- money,  failed  to  fulfil 
Ikis  arst  purchase,  in  which  case,  doubtless, 
tfic  property  is  to  be  sold  at  the  risk  of  the 
first  purchaser;  that  the  sale  notification, 
nwecrer,  did  contain  no  condition  affecting 
itt  febility  a  bidder  who  might  fail  to 
dq»it  the  earnest-money.  Hence  the  pre- 
»it  suit,  which  is  contrar}'  to  those  condi- 
ioos,  and  in  itself  not  warranted  by  law, 
ibould  be  dismissed. 

The  defendant.  Huro  Lai  Roy,  pleads 
pretty  much  to  the  same  effect  with  the 
^ve  defendants.  He  adds  that  the  agent 
SIrib  Narain  Ghose  acted  in  opposition  to  his 
nslrocdons  in  bidding  such  a  large  sum  as 
*o,ioo  rupees,  he  having  been  restricted  to  3 
or  4.0CX)  rupees. 

The  agent,  Shib  Narain  Ghose,  pleads 
to  he  was  empowered  by  the  defendants  to 
bid  for  them  at  the  sale  of  the  mehal,  and 
^  so  in  good  faith ;  that  consequently  the 
action  will  lie  against  his  disclosed  principal, 
^  not  against  himself;  that,  though  in  the 
po^'er  of  attorney  it  was  recited  that  7 J 
tocas  of  the  talook  should  be  purchased 
fe  the  name  of  Huro  Lai,  and  y\  annas  in 
Aose  of  Joogul  Kishore  Roy,  Bungshee  Bud- 
*  Rov,  and  Romanath  Rov,  and  a  one- anna 
we  for  Than  Singh,  still,  previous  to  the 
•Jfe,  the  latter  expressed  his  inability  to  pay 
I*  his  share,  and  it  was  arranged  amongst 
ten  that  Huro  Lai  should  purchase  8  annas, 
■rf  ihc  other  three  grantors  of  the  mook- 
teraamah,  the  remaining  8  annas ;  that  for 
fc  reason  Than  Singh  was  not  entered  in 
fcsaie  register;  that  Huro  Lai  Roy  and 
JUgul  Kishore  Roy  were  present  at  the 
.  he  of  the  sale,  and  instructed  him  to  make 
L  Jc  highest  bid,  and  secure  the  property. 
Hence  it  is  clear  that  they,  and  not  he,  are 
■Ale  in  the  present  action. 

The  Principal  Sudder  Ameen  has  decided 
■*  case  on  simply  one  ground.  He  is  of 
J|nion  from  the  conditions  of  the  sale  that 
*c  payment  of  the  earnest-money  was  neces- 
^  to  make  the  contract  complete;  that  the 
«fcndant  admittedly  did  not  deposit  the 
Jj^st-money,  and  there  being  no  contract, 
«*  present  action  for  damages,  founded  on 
*oreach  of  a  contract,  and  on  injury  result- 
JjRfrom  that  breach,  cannot  be  maintained. 
'■**over,  the  defendants,  for   their  failure 
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to  deposit  the  earnest-money,  might  have 
been  sued  for  damages,  but  Government,  by 
re-seiling  the  property,  has  waived  any  right 
which  it  may  have  had  to  bring  such  an  ac- 
tion. He  consequently  dismissed  the  plaint- 
iff's claim  without  enquiry  into  any  other 
point  and  with  costs. 

From  this  judgment  an  appeal  has  now 
been  preferred  to  this  Court.  It  is  contend- 
ed on  the  part  of  Government  that  the  con- 
tract of  the  purchase  and  sale  is  complete 
when  the  bid  having  been  made  has  been 
accepted  by  the  seller;  that  the  payment 
of  earnest-money  is  only  demanded  for  the 
security  of  Government;  that  Government 
may,  under  the  condition  subject  to  which 
this  sale  was  made,  forego  its  claim  to  the 
deposit  of  earnest-money,  allowing  to  the 
purchaser  a  period  of  15  days  for  the  pay- 
ment of  the  entire  sum  bid,  as  it  has  done 
in  the  present  case;  and  that  the  failure  at 
the  end  of  the  period  to  pay  up  the  purchase^ 
money  renders  the  purchaser  liable  under 
those  conditions  to  an  action  for  damages 
like  the  present;  that  consequently  the  de- 
cision of  the  Lower  Court  should  be  re- 
versed. 

The  sale  of  the  property  of  Government, 
out  of  which  the  present  suit  has  arisen,  was 
made  under  certain  conditions  laid  down  by 
the  Board  of  Revenue,  and  not  under  the 
conditions  of  any  public  Sale  Law.  In  de- 
termining, therefore,  the  validity  of  the 
sale,  we  must  have  recourse  in  the  first  in- 
stance to  those  conditions.  The  fourth  con- 
dition upon  which  the  question  before  us 
turns  is  to  the  following  effect:  "If  the 
**  amount  of  purchase-money  exceeds  rupees 
"  100,  one-fourth  of  the  amount  bid  is  to 
''  be  immediately  deposited.  If  the  balance 
"be  not  paid  by  noon  of  the  fifteenth  day 
"  after  the  sale,  reckoning  the  day  of  sale  as 
*'  one,  or  if  the  day  be  a  close  holiday,  then 
"by  noon  of  the.  first  succeeding  office  day 
"  the  sale  is  to  be  cancelled,  the  sum  depo- 
**  sited  being  forfeited  to  Government,  and 
"the  mehal  to  be  again  put  up  for  sale  at 
"  the  risk  of  the  defaulting  purchaser." 

Now,  there  can  be  no  question  that  irre- 
spective of  particular  Statutes  when  the 
terms  of  sale  have  been  agreed  on,  and  the 
bargain  struck,  and  everything  the  seller 
has  to  do  with  the  property  is  complete,  the 
contract  of  sale  is  absolute,  as  between  the 
parties  without  actual  payment  or  delivery, 
and,  in  the  case  of  land,  the  property  then 
vests  in  the  buyer,  who,  though  he  acquired 
the  righl  of  ownership,  is  not  entitled  to  en- 
ter on  possession  until  the  price  be  paid.     It 
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is  true  that  in  certain  public  Sale  Laws*  a 
bid  is  never  finally  accepted  until  the  deposit 

of  a  portion  of  the  purchase- 
•  XII.  of  1841.     money  has  been  paid ;  and  in 

XI. of  1859!    ^^^  ^^^  deposit  is  not  made, 
the  bid  is  rejected,  the  sale 
proceeds,  and  the  bid  next  in  amount  to  the 
one  rejected  is  considered  the  highest,  and  if 
no  one   bids  beyond   that,   the  property  is 
knocked  down  to  that  person  who  becomes  the 
purchaser.  But  these  conditions  are  prescribed 
by  laws,  and  aifect  none  but  sales  made  under 
those  laws,  which  the  present  is  not.     The 
question,  then,  for  us  to  determine  is  simply 
this:  has  the  fourth  condition   above  cited 
imported  into  this  sale  the  condition  of  the 
public  Sale  Law,  which  is  the  essence  of  de- 
fendant's case,  and  made  the  tender  of  earnest- 
money  a  condition  precedent  to  the  final  ac- 
ceptance of  the  bid  ?  Looking  to  the  wording 
of  the  condition,  we  think  there  is  no  ground 
for  the  contention  raised  by  the  defendant, 
respondent ;  but  it  simply  requires  that  one- 
fourth  of  the  purchase-money  shall,  if  the 
price  exceed  100  rupees,  be  immediately  de- 
posited, and  the  remainder  by  noon  of  the 
fifteenth  day  after  the  sale,  failing  which  the 
estate  shall  be  again  put  up  for  sale  at  the 
risk  of  the  defaulting  purchaser.     Here  there 
is  no  provision  regarding  the  rejection  of  the 
bid  should  the  deposit  not  be  made,  and  the 
continuance  of  the  sale  irrespective  of  it;  it 
is  merely  a  condition  for  the  payment  of  the 
purchase- money.    One-fourth  is  to  be  paid 
immediately,  and   the   balance  fifteen  days 
after;  and  the  mehal  is  to  be  re-sold  at  the 
risk  of  the  purchaser,  if  it  be  not  paid  within 
that  time.    The  terms  are  merely,  in  short, 
made  for  the  security  of  Government,  who 
can  ad  with  them  either  with  greater  or  less 
strictness,  who  may  forego  the  payment  of 
the  one-fourth,  if  it  pleases,  and  accept  the 
payment  of  the  whole  purchase-money  on  the 
fifteenth  day  from  the  sale. 


Looking  at  the  transaction  in  this  light, 
we  are  clearly  of  opinion  that  the  purchase 
by  the  defendant  was  complete ;  that  he  fail- 
•ed  to  ad  up  to  the  conditions  of  the  sale,  and 
has  justly  rendered  himself  liable  to  the 
difference  between  his  bid  and  that  sum 
which  was  eventually  realized. 

Here  the  appellant's  case  ends.  But  the 
defendants,  taking  advantage  of  Section  348  of 
Ad  VIIL  of  1859,  have  urged  that,  admitting 
their  liability  under  the  condition  of  the  sale, 
the  agent,  who  bid  in  their  names,  was  not 
empowered  by  them  to  ad ;  that  they  simply 
empowered  him  to  bid  at  a  sale  of  the  pro- 


perty which  was  fixed  to  take  place  on  the 
13th  Srabun  1270;  that  this  sale  took  place 
on  another  date ;  and  that  consequently  being 
beyond  the  authority  of  the  agent,  his  pnr« 
chase  must  be  considered  to  have  been  made 
on  his  own  account,  and  not  on  theirs,  aotf 
he  alone  must  be  made  liable. 

We  have  perused  the  power  of  attt»^ 
ney  granted  by  the  defendant  to  dM^ 
agent  Shib  Narain  Ghose,  and  see  nit 
the  slightest  ground  for  the  present  conte&i 
tion.  It  empowers  him  to  bid  for  the  paith 
cular  estate  to  be  put  up  on  a  particofali 
day,  but  limits  him  in  no  way  as  to  timecf 
purchase ;  and  it  may  fairly  be  inferred  fioft 
it  that  the  intention  of  the  parties  executiB|| 
the  deed,  in  mentioning  the  date,  was  oDlytti 
designate  the  day  on  which  the  sale  was  w 
ed  to  take  place  by  authority,  and  not  to  limil 
him  to  the  time  or  date  on  which  the  pnf* 
chase  was  to  be  made.  I'he  postponement 
of  the  sale  was  accidental,  and  the  power 
to  piu-chase  not  being  limited  to  a  particular 
date  was  good  whether  the  sale  were  held 
on  one  date  or  on,  another.  We  consider, 
therefore,  that  the  agent  had  sufficient  author- 
ity from  the  defendant  to  bid,  and  that 
the  Collector,  in  accepting  that  authorityi 
construed  it  correctiy. 

As  to  the  plea  raised  by  the  difeitnt 
defendants  as  to  the  conduct  of  the  agent,  to 
the  effect  that  he  had  purchased  the  pi** 
perty  in  the  names  only  of  three  and  nfll 
of  four  persons,  and  has  bid  beyond 
he  was  empowered  verbally  to  do,  the 
are  points  arising  out  of  his  conduct  whi 
may  be  raised  in  suits  between  the  principjii 
and  their  agents;  but  as  we  have  fooQ^ 
the  agent  legally  empowered  to  puj 
the  property  for  the  defendants,  even  if 
were  well  founded,  they  could  in  no 
affect  the  validity  of  "the  purchase  fi 
Government  by  the  agent.  We  will  a 
remark  that,  as  far  as  the  defendant 
Narain's  conduct  has  been  before  us  in 
case,  it  seems  to  us  to  be  marked  by 
strictest  good  faith. 

Under  this  view  of  the  whole  case,  ^ 
reverse  the  judgment  of  the  Court  beW 
as  against  all  the  defendants,  ^^^^P^^^ 
Narain  Ghose,  and  decree  to  the  plaintiff  tW 
sum  of  13,550  rupees  with  ^^^^^  !^ 
12  per  cent-  from  the  date  of  suit  to  W 
date  of  realization,  with  costs  of  all  Coara 
payable  by  defendants,  respondents.  IJ* 
defendant  Shib  Narain  is  released  from  toe 
suit,  and  will  obtain  his  costs  from  tw 
defendants. 
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The  26th  May  1865. 

Present  : 

Tk  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  fudges, 

Givditiis  (Liability  of,  appointed  bj  Civil 
Comts)— Debts  barred  bj  Limitation — Pro- 
dflction  of  false  Docnments. 

Case  No.  436  of  1864. 

Rigvlar  Appeal  from  a  decision  passed  by  the 
Prmcipal  Suddtr  Ameen  o/Shahabad,  dated 
the  i^h  September  1864, 

Cbowdhry  Chuttarsal  Singh  (Defendant), 
Appellant, 

versus 

The  Government  (Plaintiff),  Respondent, 

Baioos  Dwarkanath  Mitter^  Onoocool  Chun- 
der  Mookerjee^  and  Mohesh  Chunder 
Chowdhry  for  Appellant. 

Bdw  Kishen  Kishore  Ghose  for  Respond- 
ent. 

Soitlaid  at  rupees  12,532-7  annas. 

Gurfiiai  appointed  by  Civil  Courts  ought  to  file  the 
><>oaBi!  of  their  estates  annually  as  required  by  law. 

A  panfian  is  not  necessarily  accountable  for  sums 

FHlojfain)  in  discharge  of  debts  barred  by  limitation. 

The  production  of  a  »Ise  deed  in  support  of  payments 

teDot of  itself  justify  a  decree  against  him  for  the  sums 

Offered  by  the  deed^  if  the  payments  be  proved  by  other 


Thi  appellant  succeeded  his  father  Pur- 
ib  Narain  Singh  as  guardian  of  Kessuree 
Uttye,  the  infant  grandson  and  heir  of 
Cbovdhry  Dyal  Narain  Singh,  the  deceased 
Iniber  of  Purtab  Narain.  Complaints  being 
iWe  to  the  Judge  of  the  district  by  Sheo 
broo,  the  maternal  uncle  of  the  infant, 
Ae  ^pellant  gave  up  the  management  of 
estate,  and  the  Judge,  finding  himself 
'  ig  to  blame  in  the  mode  in  which  the 
lianship  had  been  discharged,  directed 
minor's  uncle  to  sue  in  the  Civil  Court, 
establish  the  alleged  misconduct  of  the 
ftirdian,  and  the  loss  caused  thereby  to  the 
■inor's  estate.  The  estate  of  the  minor  was 
^  fcn  taken  under  the  Court  of  Wards,  and 
'  fco  Sorun  was  appointed  the  surburakar. 
A»  action  was  brought  nominally  by  the 
Cftirt  of  Wards,  but  at  the  instigation  and 
•der  the  management  of  the  said  surbura- 
^  agunst  the  appellant  for  the  recovery 
^  ntpees  40,532,  consisting  partly  of  sums 
A|5ed  to  have  been  lost  by  the  negligence 
ot  and  partly  of  money  charged  to  have  been 
loinppropriated  by,  Purtab  Narain  and  the 


defendants,  while  acting  as  managers  to  the 
estate  of  the  minor  from  the  year  1266  to 
1269  F.  The  Principal  Sudder  Ameen 
gave  a  decree  for  five  items,  amounting  to 
rupees  12,572-7-5,  and  disallowed  the  re- 
mainder. 

Against  this  decision  the  appellant  has 
appealed.  The  plaintiff  has  preferred  no 
cross-appeal  for  the  portion  of  the  claim  dis- 
missed by  the  Court  below. 

The  first  item  decreed  is  rupees  1,125,  ^^^ 
price  of  the  crops  of  the  mehal  Kadera  for 
the  year  1257  Fuslee.  This  item  has  been 
twice  taken  into  account  by  the  Principal 
Sudder  Ameen.  He  decreed  it  first  as  a 
sum  not  credited,  and  again  as  a  portion  of 
the  item  No.  5,  where  among  other  items 
the  alleged  pa3anent  to  Sheo  Surun,'  in- 
cluding this  sum  of  1,125  rupees,  is  disallow- 
ed. The  price  of  all  the  crops  for 
different  years  of  different  villages,  which 
came  into  the  hands  of  the  guardians,  is 
duly  entered  in  their  accounts;  and  the  at- 
tempt of  Sheo  Surun  to  prove  this  sum  to 
be  the  value  of  the  crops  for  the  year  1266, 
and  that  which  the  defendant  describes  as 
the  value  of  the  latter  year  to  be  that  of  the 
year  preceding,  has  failed.  The  claim  for 
this  item  is  based  in  the  plaint  on  the  ground 
that  while  an  allusion  is  made  to  it  in  an 
entry  of  a  payment  of  2,000  rupees  to  Sheo 
Surun  (to  the  effect  that  the  said  2,000 
rupees  were  paid  in  addition  to  the  price  of 
the  crops  sold  in  the  Mofussil  for  i ,  1 2  5  rupees) 
no  credit  is  allowed  for  the  latter  sum  in  the 
accounts.  Now,  the  defendant  alleges  that 
he  paid  this  money  to  Sheo  Surun  with  the 
said  2,000  rupees,  and,  if  he  succeed  in  estab- 
lishing this  payment  to  Sheo  Surun,  for 
which,  in  order  to  avoid  the  necessity  of  en- 
tering this  on  the  credit  side,  the  defendant 
charges  the  estate  only  to  the  extent  of  2,000 
rupees,  the  defendant  is  clearly  absolved  from 
all  liability  for  this  sum.  If  he  fail  to  establish 
the  payment,  the  item  should  be  charged 
against  him  only  once,  and  not  twice  under 
two  diflferent  heads.  The  fact  of  the  money 
not  being  credited  in  the  defendant's  accounts, 
and  the  fact  of  the  receipt  for  this  paymenf 
being  dated  subsequent  to  the  date  of  the  entry 
in  the  accounts  of  the  defendant,  is  explained 
by  shewing  that,  at  the  time  of  the  recording 
of  this  entry,  the  disputed  sum  was  not  paid, 
but  was  ordered  to  be  paid  from  the  Mofus- 
sil ;  it,  therefore,  was  not  entered  formally  in 
the  accounts  kept  of  the  estate  by  the  guard- 
ian. It  is,  however,  mentioned  in  the  vil- 
lage accounts  of  Kadera  in  which  the  money 
is  entered  as  sent  on  the  third  of  Kartick  to 
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Sheo  Surun  at  Senha,  the  village  where  he 
resided,  and  the  receipts  for  this  payment 
and  the  2,000  rupees  are  dated  the  nth 
Kartick.  The  decree  for  this  item  is,  there- 
fore, disallowed. 

The  second  item  decreed  is  a  sum  of 
rupees  in- 15,  being  the  difference  between 
the  sum  in  deposit  as  the  surplus  pro- 
•ceeds  of  a  property  of  the  minor  sold 
(perhaps  before  the  management  of  Purtab 
Narain)  for  arrears  of  revenue,  and  the  sum 
credited  by  the  defendant  as  received  on 
that  account,  minus  the  25  rupees  allowed  to 
the  defendant  by  the  Principal  Sudder 
Ameen.  The  fact  that  the  defendant  had 
described  the  property  sold  as  the  property 
of  Deb  Narain  Singh,  a  near  relative  of  the 
minor,  held  in  benamee  for  the  relative 
through  whom  the  surplus  was  drawn  from  the 
Collectorate,  and  the  fact  that  this  person  deni- 
ed on  oath  that  he  ever  had  occasion  to  make 
a  fraudulent  benamee  of  his  property,  are  not 
material  to  the  present  case,  as,  notwith- 
standing that  allegation,  the  surplus  pro- 
ceeds of  the  property  are  actually  credited 
in  the  minor's  accounts.  There  is  proof 
that  no  more  than  what  is  credited  was 
brought  to  the  guardian,  and  the  expenses 
said  to  have  been  incurred  when  drawing 
the  money  and  deposed  to  by  the  witnesses 
for  the  defence,  but  disallowed  by  the  Lower 
Court,  are  such  as  are  likely  to  be  incurred. 
A  part  of  the  money  decreed  under  this 
head  is  admitted  by  the  party  drawing  the 
money  to  have  been  paid  over  to  certain 
Law-agents  for  previous  ser\'ice,  and  a  part, 
he  says  (though  the  defendant  had  not  said 
so),  was  paid  to  him.  We  think  these 
expenses  should  not  be  retrenched.  Some 
of  the  expenses  likely  to  be  incurred  on 
such  an  occasion  are  such  as  are  alleged  to 
have  been  incurred.  There  is  nothing  in 
the  evidence  to  warrant  a  decree  for  this 
sum  against  the  defendant.  The  statements 
of  near  relatives  of  the  minor,  respectable 
persons,  such  as  the  defendant's  father  and 
the  defendant  himself,  cannot  for  such 
charges  be  fairly  disbelieved,  without  a 
*  reaBonable  ground  for  suspicion.  The  plaint- 
iff does  not  pretend  to  prove,  in  contradic- 
tion to  the  evidence  of  the  defendants,  that 
more  than  the  sum  credited  was  received 
by  the  defendant.  When  the  defendant 
actually  received  the  sum  he  has  credited, 
and  bond  fide  spent  the  trifling  sum  whicli 
4s  the  difference  in  expenses  for  drawing 
-this  money,  we  find  no  ground  for  a  decree 
against  the  defendant.  We  disallow  this 
'Item  also. 


The  third  item  is  a  sum  of  rupees  i,8o5-< 
being  the  difference  between  the  sum 
admitted  bv  the  defendant  to  have  bee 
received  by  the  defendant  from  HurrucS 
an  ijmallee  ryot,  and  the  sums  charge 
to  have  been  realized,  including  the  ba 
lance  of  the  decrees,  not  yet  realized 
There  is  no  proof  that  more  than  thi 
defendant  says  was  received  by  him  wa 
ever  realized.  For  the  half  share  of  th* 
portion  of  the  sums  decreed,  which  is  stJ 
unexecuted,  the  defendant  should  not  b 
obliged  to  pay  to  the  plaintiff  the  amoui! 
from  his  pocket.  The  fact  of  the  decree 
being  in  the  name  of  the  defendant  is  00 
alone  sufficient.  The  plaintiff  may  cssm 
the  decrees  to  be  executed  for  his  half  shan 
to  the  extent  not  realized.  The  only  proO 
which  the  plaintiff  has  given  in  support  0 
his  claim  under  this  item  is  this,  that  in  tb 
petitions  of  compromise  of  some  of  the  case 
it  is  stated  that  the  whole  sum  demandec 
was  paid  by  the  r\'Ot.  The  defendant 
however,  proves  that  in  these  cases  tht 
compromise  was  actually  made  for  a  smallei 
sum.  The  facts  connected  with  these  com- 
promises and  decrees  have  been  deposed  tc 
bv  several  witnesses  for  the  defendant.  an< 
all  the  facts  connected  with  these  litigatioR 
as  apparent  from  the  amounts  decreed  bj 
the  Court  of  first  instance,  and  the  abandon- 
ment of  certain  counter-claims  by  the  ryo^ 
clearlv  satisfv  us  that  the  full  amount  of  th< 
demand  could  not  ha'\  e  been  paid  by  the  r)'d 
in  the  cases  settled  l>y  a  compromise.  Th 
cause  of  the  inserion  of  the  expression  U 
some  of  these  petitions  of  compromise,  to  thi 
effect  that  the  whole  of  the  amount  clairaef 
was  paid,  is  satisfactorily  explained.  It  I 
said  that,  with  reference  to  the  nature  fli 
these  cases,  which  were  for  enhancenienl 
it  was  apprehended  that,  if  the  fact  d 
any  deductions  being  allow^ed  were  opeift 
recorded,  it  might  tell  against  the  righl 
of  the  minor  and  the  defendants  with  dM 
other  ryots.  Be  that  as  it  may,  it  is  cleai 
we  have  no  evidence  from  the  plaintiff  tl 
show  that  the  evidence  and  the  statement 
of  the  defendant  with  regard  to  the  amount  foi 
which  compromises  were  made  is  anv^TSi 
open  to  objection  or  suspicion.  Merefe 
upon  the  wording  of  the  i>etitions  of  com 
[)romise,  it  is  not  fair  to  give  a  decree  agains 
the  defendant.  We,  therefore,  disallo^v  thi 
iiem  also. 

i'he  fourth  item  decreed  is  a  sum  o 
rupees  503-8-10,  said  to  be  arrears  from  iIm 
Mofussil  tehsildars.  These  are  balance 
yearly  remaining  due  from   these   mofussi 
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agents,  and  fpom  the  sums  thus  due  for  one 
Tcir.  collections  have  been  made  in  subse- 
qoeoi  years.     Most  of  these  tehsiJdars   are 
^f  in  the  senice  of  the  plaintiff,  and,  even 
tf  ihcy  were   not,   the    sums    remaining   in 
irrears  are  a  very  trifling  portion  as   com- 
pared with  the  yearly  collections,  and   fur- 
ther there  is    no  proof   of  any    negligence 
o(  tbe  defendant  in  not  realizing.     Of  this 
sum  more  than  450  rupees  due  from  three 
perscas  is   the    balance    of    1268,    and   the 
■    lenaroder  the    balance   of    1266   and    1267 
rf»  from  a  fourth  tehsildar.     If  the  defend- 
|f  Ml  and  his   father   had   annually  filed  Jhe 
iccounts  of   the  estate   as   required  bv  the 
fa*,  tbe    Principal    Sudder   Ameen    would 
■ot  ha\e  felt  himself  warranted  to  express 
*rong  terms  with  regard  to  this  item,  and 
others  decreed   by   him,    that  the   accounts 
fiied  by    the    defendant    are    forgeries.     It 
»ould  seem  that  the  law  on  this  point  has 
been  almost     invariably    neglected    by    all 
ffoardians    appointed    by    the    Civil    Courts 
throughout  the  country. 

Tbe  fifth  item  was  a  decree  for  mis- 
ceilaneoiis  sums,  altogether  amounting  to 
^26  rupees  6f  annas.  This  may  be  divid- 
«i  into  two  parts — the  firsi  is  an  item 
coniposed  of  3,441  rupees  alleged  to  have 
^  f»aid  in  liquidation  of  debts  to  Sheo 
>»anin  and  his  co-sharers,  and  to  some  other 
creditors  of  the  estate  of  the  minor.  The 
<*bcr  p(^on  is  composed  of  retrenchments 
to  the  extent  of  5,584  rupees  of  more  than 
a  thousand  items  from  the  expenses  of  the 
ito  years,  during  which  the  father  of  the 
tendant  and  the  defendant  himself  manag- 
«1  the  estate  of  the  minor.  The  first 
portion  may  be  again  sub-divided  into  two 
«ads— yfrx/,  the  debts  paid  to  Sheo  Surun, 
^  the  debts  due  to  others.  The  sum  paid 
*  Sheo  Surun  amounts  to  3,125  rupees, 
*d  the  rest  was  paid  to  the  other  creditors 
wdii^  letters  of  assignment  from  the 
■inors  grandfather. 

With  regard  to  the  latter  item,  the  objec- 

^  upon    which    it    has    been    disallowed 

to  the  defendant  is  that  these  debts,  being 

^ed  by  the    Law    of    Limitation,   should 

*t  have  been   paid  by   the   executor.     All 

™^  pa}Tnent.s    are    by    deductions    from 

^  rents   due    from    the    creditors.     Now, 

II  B  matter  of  doubt  whether  these  claims 

^  been  extinguished  so  as  to  be  barred  in 

Courts  of  Justice.     The  debt  to  the  carpen- 

jj^r  of  which  so  much  is  made  by  the  Lower 

ytoi,  ^-as  a  very  small  sum,  and  the  genu- 

^■^ss  of  it  has  been  deposed  to  by  the 

^ter.    We    have   no   reason   to  suspect 


that  the  defendant,  for  the  sake  of  a  portion 
of  97  rupees,  conspired  with  the  carpenter 
to  defraud  the  estate  of  the  minor,  or  caused 
him  to  depose  falsely  in  a  Court  of  Justice. 
Even  assuming  that  the  claims  under  assign- 
ments were  liable  to  be  affected  by  limita- 
tion, still  in  the  absence  of  any  proof  that 
the  debts  alleged  to  have  been  discharged 
were  fictitious  debts,  and  in  the  face  of  the 
proof  that  they  have  actually  been  paid,  it 
is  not  a  ground  for  retrenchment  that  the 
guardian  thought  proper  to  pay  the  debts 
honestly. 

As  to  the  debts  paid  to  Sheo  Surun,  it 
appears  they  are  covered  by  three  docu- 
ments— ^a  farkhuitee,  dated  nth  Kartick  1268, 
for  rupees  2,658-15  ;  a  letter  of  the  same  date 
for  rupees  466-1,  making  up  a  total  of  3,125 
rupees;  and  a  letter,  dated  Magh  1268,  for 
316  rupees.  All  these  three  documents  are 
produced  and  attempted  to  be  proved  by  the 
defendant.  Sheo  Surun  and  his  relatives,  who 
had  an  interest  in  the  conditional  mortgage 
of  a  property  belonging  to  the  estate  of  the 
minor,  deny  the  first  and  the  third,  and  Sheo 
Surun  admits  the  second.  The  third  is  dis- 
allowed by  the  Principal  Sudder  Ameen ; 
it  is  not  written  on  a  stamped  paper.  It, 
however,  being  a  letter  acknowledging  the 
receipt  of  money  was  not  necessarily  re- 
quired to  be  on  stamp,  and  the  money  for 
which  it  was  given  is  not  openly  claimed  by 
Sheo  Surun  as  still  due  to  him.  The  second 
deed  is  described  in  the  answer  to  have  been 
regarding  the  payment  of  an  .amount  of  in- 
terest. But  the  document  itself  appears  to 
be  a  receipt  for  certain  debts  with  interest ; 
and  for  this  disagreement  between  the  writing 
and  the  statement  in  the  answer,  the 
Principal  Sudder  Ameen  appears  to  have 
disallowed  the  siun  covered  by  this  docu- 
ment. Now,  whatever  may  be  the  money  for 
which  the  payment  was  made,  it  is  clear  that 
the  defendant  having  paid  the  money,  and 
(lcl)iled  it  in  his  accounts  of  the  estate,  he 
is  entitled  to  be  relieved  from  responsibilit}' 
for  this  sum  collected  and  disbursed  by  him. 
Nor  does  it  signify  by  what  name  this  pay- 
ment was  for  one  cause  or  another  described 
in  the  answer.  As  to  the  third  document, 
the  Judge  below  appears  from  one  portion 
of  his  judgment  to  have  believed  to  some 
extent  that  the  money  was  paid,  but  that  the 
deed  given  on  the  occasion  was  lost,  and  a 
false  one  substituted  for  it.  He  appears 
from  another  portion  of  his  judgment  also 
to  say  that  he  is  not  satisfied  with  the  genu- 
ineness of  this  document,  and  he  disbelieves 
the   assertions   of   the    defendant  regarding 

e 


66 


Cttnl 


THB  WXKKLY  RBPORTKR. 


Rulings, 


[Vol.  a 


the  payment  of  the   sums  covered  by  the 
deed.    The  production  of  a  false  deed  cannot 
be  considered  as  a  good  ground  for  decreeing 
the  sum  covered  by  the  deed,  if  the  payment 
of  the  money  be  established  by  other  evidence 
to   the   satisfaction  of  the  Court  trying  the 
case.     We  are  not  satisfied,  on  the  evidence 
in    the    case,    that    the    Principal     Sudder 
Ameen  is  justified  in  disbelieving  the  docu- 
ment produced  by  the  defendant.     For  the 
reasons  assigned  by  him  for  believing  the 
deed  to  be  a  forgery,  satisfactory  explana- 
tions   have    been    suggested    before    us    by 
the  defendant ;  and  we  do  not  see  any  good 
ground  for  discrediting  the  direct  evidence 
produced    in    support    of    its    genuineness. 
The   village   Simlah,   where    the    deed    was 
written,  though  lying  within  the  jurisdiction 
of  the  district  of  Shahabad,  is  separated  from 
the  district  of    Ghazeepore    merely  by  the 
Ganges ;  and  there  is  nothing  improbable  in 
this,  that  when  a  large  sum  of  money  was 
paid  and  a  receipt  taken,  and  the  law  re- 
quired receipts  to  be  stamped,  that  the  stamp 
was  found  available,  though  procured  before- 
hand from  across  the  river.     The  witnesses 
having  explained  this  on  being  asked,  there 
is  no  ground  for  the  Principal  Sudder  Ameen 
to  make  such  remarks  as  appear  in  lines  25 
to    28    of    page    32    of   the    printed    case. 
But,  assuming  that  the  defendant  has  failed 
to  prove  the  genuineness  of  this  paper,  we 
cannot  understand  how  the  Principal  Sudder 
Ameen  has  passed   over  the   strong  proofs 
of  this  payment,   which   the   record   of  the 
case  and  the  conduct  of  Sheo  Surun  so  clear- 
ly supply.     Of  the  two  deeds  decreed  by  the 
Principal    Sudder   Ameen,  the   one  for   the 
larger  simi  of  2,651  rupees  is  the  farkhuttee. 
Now,  the  farkhuttee  is  said  to  have  been  given 
for  the  interest  of  the  debt  secured  by  the 
conditional  mortgage  due  subsequent  to  the 
period  for  which  a  suit  was  brought  by  Sheo 
Surun  against  the  estate  of  the  minor,  and 
was  decided  by  an  arbitrator,  Moulvee  Reo- 
zut  Hossein,  the  pleader  of  the  plaintiff  in 
the  present  case.     It  has  been  proved  by  the 
testimony  of  this  witness  taken  in  this  case 
(the  report  of  which  deposition  is  wrongly 
recited    by   the    Principal    Sudder    Ameen) 
that  Sheo  Surun  had  before   him   admitted 
the  execution  of  a  farkhuttee  relating  to  the  | 
interest  of  the  mortgage  debt  subsequent  to 
the  period  for  which  the  witness  had  occa- 
sion to  arbitrate.     Sheo  Surun  now  says  that 
the  farkhuttee,  which  he  had  admitted  be- 
fore  the    arbitrator,    was    one    executed   by 
him  for  another  debt  due  from  the  estate  of 
the  minor,  but  cannot  show  any  proof  or 


details  regarding  this  debt.  If  the  deed  was 
given  by  him  for  the  same  amount  which  tlM 
defendant  says  was  given  for  the  interest  oj 
the  mortgage  debt,  as  no  other  payment  k 
Sheo  Surun  is  debited  in  the  accounts,  tUi 
attempt  of  Sheo  Surun  to  explain  away  tM 
farkhuttee  is  quite  sufficient  to  debar  afl| 
retrenchment  for  this  item.  We  are,  h(WF» 
ever,  satisfied  that  the  farkhuuee,  whidi 
Sheo  Surun  spoke  of  before  the  arbitrailoi^ 
was  one  given  for  the  interest  of  the  watk 
gage  debt  for  the  period  stated  by  the  di^ 
fendant,  viz,,  for  the  years  subsequent  to  tU 
period  for  which  the  arbitrator  had  occasicp 
to  adjudicate.  .  ] 

As  to  retrenchments  of  the  miscell 
ous    items,    we    do    not   find    any 
to  justify  the  decree  passed  by  the  Lo 
Court.     They  are  chiefly  composed  of  Dftj 
cessary  expenses,   unavoidable  even  tboogi 
the     minor    was     in     debt,    and    do  m* 
appear    to    us    to    be    objectionable.    Th<D 
poojah  and  the   charity  expenses,  and  the 
payments  to  the  son-in-law  of  the  defendant 
on  two  occasions  of  trifling  sums  altogether 
amounting  to  less  than  200  rupees,  and  the 
payments  of  khorakee  (subsistence-allowana) 
to  servants  deputed  for  business  to  places  dis- 
tant from  the  family  residence,  and  the  various 
sums  of  money  spent  for  supplying  eatablei 
and  clothes  to  the  infant,   have  not  beea 
shewn  to  be  expenses  beyond  what  the  social 
position  of  the  infant's  family  required,  Of, 
which  his  income  did  not  justify.     Almo* 
all  the  servants,  who  are  said   not  to  havt- 
been  in  the  service  of  the  minor,  the  pay* 
ment  of  whose  wages  to  the  extent  of  rapcct-. 
622-12-6  has,  on  this  groundless  assertioi^. 
been  disallowed,  have  deposed  in  favor  of  the?; 
defendant,  and  the  plaintiff  has  produced  v» 
evidence  to  contradict  this  proof.     The  t« 
guardians  were  the  brothers  of  the  grand* 
father  of  the  infant  and  his  son,  viz,,  d<'-. 
uncle  of  the  minor.     Both  acted  gratuitous- 
ly, and  there  is  every  reason  to  believe  thai 
both    of  them   considered    it  their  duty  »j 
watch  over  the  interests  of  the  minor  with 
care  and  zeal.     They  may  well  be  supposw 
to  know  the  necessities  of  their  ward;  and, 
when  it  is  not  denied  that  most  of  these  itcD» 
retrenched  are  sums  actually  spent  bondfiv 
(and  it  appears  to  us  with  a  due  regard  to 
the  minor's  position),  the  defendants  should 
not  have  been  made  liable  because,  in  the 
Principal  Sudder  Ameen^s  judgment,  it  might 
have  been  possible  to  carry  on  the  manage* 
ment   of    the    estate    of    the    minor,  9m 
to    support    him    without    incurring  these 
expenses. 
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Itfaisnot  been  attempted  to  be  shown  what 
dK  state  of  the  minor's  estate  under  its 
It    management,     and     whether     the 
spent  for  any  particular  charge  by 
gsardians  exceeded,  and  by  how  much, 
similar    charge    incurred    at    present, 
whether   the   costs   to   the    estate    are 
less,    or    the    collections    are    higher, 
daring   the   management   of   the    de- 
It 
I  Ik  personal   expenses   of  the  guardian 
ched  by  the  Court  are  travelling  ex- 
which  he  had  incurred  when  he  had 
non  to  transact  some  joint  business,  half 
Ivfaich  expenses  was  charged  to  the  estate. 
;ihe  72  rupees  9  annas  so  spent  in  the  course 
feor  jears  by  the  guardians,  the  plaintiff 
;d  a  retrenchment  of   51  rupees,  and 
decree    is    for    25    rupees   only.    The 
ies  on  account  of  charity,  which  are 
>liined  of,  amounted  in  the  four  years  to 
I  nipees,  of  which  1 68  rupees  are  retrenched. 
Principal  Sudder  Ameen  has  allowed  a 
iment  of  10  rupees  9  annas  spent  by 
guardian  tn  maintaining  a  garden  which 
perhaps,  considered  as  a  luxury  not  to  be 
ito  the  minor.    He  has  also,  out  of  an 
ire  of  72  rupees  2  annas  for  station- 
rittenched  rupees  1-8.     Notwithstanding 
Mtement  to  the  contrary  made  by  the 
opal  Sudder  Ameen,  we  find  that  the  de- 
of  all  the  expenses  are  given  by  the  guard- 
except  that  of  certain  petty  expenditure 
[topper,  to  the  amount  of  102  rupees.     One 
the  retrenchments  decreed  is  an  item  of 
rupees  as  the  collection  of  the  village 
for    the    year    1266.    It    appears 
the  evidence  of  Raj  Kalee  Koonwur, 
widow  of  a  childless  son  of  Dyal  Narain, 
died  before  his  father,  that  this  village 
formerly,   and  during  the  time  of  the 
lianship  of  the  defendant's  father  and 
lant,  made  over  to  the  said  Raj  Kalee  for 
^maintenance.    There  is  no  demand  for  the 
ions  of  this  village  from  the  defendant 
the  years    subsequent    to    1266.    The 
It's  father  in  the  accounts  of  his  first 
's  management  mentioned  that  so  much 
collected    by   the    amlahs    and    spent, 
pitsent  demand  was  made  by  the  plaint- 
^  the  ground  of  this  recital  in  the  ac- 
Tbere  being  no  occasion  to  enter 
<^ib  of  this  account,  no   detail   was 
•nd  we  think  no  decree   should  be 
to  the  plaintiff  for  this  sum.    It  is  for 
•■■gnment  of  the  collections  of  ihis  vil- 
Mhathe  plaintiff  objected  to,  and  the  Prin- 
W[S«dder  Ameen  allowed,  a  retrenchment 
*^  3  nipees  on  account  of  a  doputtah 


purchased  for  Raj  Kalee  Koonwur.  We 
disallow  the  whole  of  this  item  No.  5. 

The  result  is,  that  we  decree  the  appeal, 
and  dismiss  the  suit. 

We  regret  to  observe  that  a  considerable 
length  of  time,  nearly  a  month,  was  occupied 
by  the  Principal  Sudder  Ameen  in  trying 
thi§  case.  Had  he,  as  we  are  informed,  as 
asked  by  the  appellant,  referred  the  case  to 
a  Commissioner  to  take  the  accounts,  he 
would  have  saved  much  time,  which  might 
have  been  more  usefully  devoted  to  his  judi- 
cial duties. 

Our  order  is  that  this  appeal  be  decreed, 
and  the  suit  dismissed  with  costs.  The 
costs  of  the  portion  of  the  claim  disallowed 
were  charged  rightly  by  the  Principal  Sud- 
der Ameen  against  Sheo  Sarun,  on  the 
ground  that  this  portion  of  the  claim  was 
improperly  made  by  him.  His  estate  should 
bear  the  whole  costs  of  suit  up  to  the  time 
of  appeal.  The  costs  of  this  appeal  will  be 
paid  by  the  estate  of  the  minor. 


The  27th  May  1865.N 

Prestnt : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Partition— Right  of  Member  of  Hindoo  Family 

to  Claim. 

Case  No.  3 181  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the  8th  Septem- 
ber 1864,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District ^ 
dated  the  26th  January  1864, 

Sreenath  Dutt  (Plaintiff),  Appellant, 

versus 

Nund  Kishore  Bose  and  others  (Defendants), 

Respondents, 

Baboos  Onoocool  Chunder  Mookerjee  and 
Banee  Madhub   Banerjee  for  Appellant. 

Baboos  Prem  Chand  Paul,  Tara  Prosunno 
Mookerjee,  and  Prosunno  Coomar  Sein 
for  Respondents. 

A  member  of  a  Hindoo  family  is  not  bar- 
red from  his  right  of  requirinsf  a  partition  of 
the    family    property    unless    his    conduct    has 
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1€m1  the  other  members  of  the  family  into  a  reason- 
able and  well  grounded  supposition  that  there  has 
been  a  separation  on  his  part,  and  an  acceptance  of 
a  defined  portion  of  the  property  instead  of  his 
family  share. 

In  this  case  the  plaintifE .  sued  defendant 
for  having  wrongfully  built  up  a  wall  and 
obstructed  the  lights  of  his  (the  plaintiff's) 
house,  and  thrown  the  waters  of  the  rains 
against  his  wall,  and  thereby  damaged  it. 
And  the  plaintiff  also  sued  for  a  partition  of 
certain  homestead  land. 

The  Lower  Appellate  Court  dismissed  the 
plaintiff's  suit  on  the  ground  that  he  had 
not  denied  that  the  land  on  which  the  de- 
fendant built  his  wall  belonged  to  the  defend- 
ant; and  further  that  the  plaintiff  might 
himself  have  prevented  the  nuisance  of  the 
water;  and  that  he  had  by  laches  and 
acquiescence  lost  his  right  to  a  partition. 

It  Is  objected,  on  special  appeal  to  this 
Court,  that  the  Judge  has  erred  in  saying 
that  the  plaintiff  did  not  in  his  plaint  deny 
the  defendant's  right  to  build  his  wall  on 
the  ground  where  he  placed  it;  and,  after 
hearing  the  whole  plaint  read,  we  think 
the  objection  valid.  We  also  remark  that, 
even  if  the  land  on  which  defendant 
built  his  wall  belonged  to  him,  the  question 
would  still  remain  whether  he  had  a  right  to 
build  in  such  a  manner  as  to  obstruct  the 
access  of  light  and  air  to  the  plaintiff's 
house,  and  cause  injury  to  his  buildings  by 
the  rain-water. 

The  appellants  also  object  that,  inasmuch 
as  the  Judge  held  that  there  had  not,  in  fact, 
been  a  partition,  he  was  wrong  in  law  in 
saying  that  the  plaintiff  had  no  right  to  ask 
for  a  partition.  And  we  also  think  this  ob- 
jection is  correct.  Unless  the  Judge  finds 
that  the  acts  of  the  plaintiff,  or  those  from 
iwhom  he  claims,  have  been  such  as  to  lead 
the  other  members  of  the  family  into  a  rea- 
sonable and  well-grounded  supposition  that 
there  has  been  a  separation  on  the  part  of 
the  plaintiff,  and  an  acceptance  of  a  defined 
portion  of  the  property  instead  of  his  family 
share,  and  such  as  to  induce  them  to  make 
arrangements  on  the  faith  of  it,  he  ought 
not  to  hold  the  plaintiff  barred  from  the 
right  which  every  member  of  a  Hindoo 
family,  who  is  sui  juris,  possesses  of 
requiring  a  partition  of  the  family  property. 

We  accordingly  remand  the  case  for 
re-trial  upon  the  whole  cause  with  reference 
to  the  above  remarks. 


The  27th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phj 

Judges, 

Sales  of  attached  property— Section  246  of  | 
VIII.  of  1859,  prospective. 

Case  No.  3164  of  1864. 

Special  Appeal  from  a  decision  passed  hy 
Judge  of  Patna,   dated  the  ^th  A\ 
186^,  affirming  a  decision  passed 
Principal  Sudder  A  meen  of  thai  Diit\ 
dated  the  loth  May  186^. 

Lokun  Singh  and  others  (Plaintiffs),  | 
Appellants, 

versus 

Deo  Narain  Singh  and  others  (Defendai 

Respondents. 

Baboos  Kishen   Succa  Mookerjee  and  ^1 
nath  Doss  for  Appellants. 

Mr,  C.  Gregory  for  Respondents. 

Section  246  of  Act  VIII.  of  1S59  (relative  to  ini 
gfations  of  claims  and  objections  to  sales  of  attacf 
property)  is  prospective,  and  does  not  apply  to 
proceedings  in  execution. 

In  December  1852  the  property  of 
Shere  Mangel  having  been  attached  in 
cution  of  a  decree  of  Court,  certain  pers 
fntervened,  and  laid  claim  to  a  portion 
on  the  strength  of  some  deeds  of  conveys 
or  assignment  which  they  set  up,  and  ll 
claim  was  allowed  by  the  Court. 

In  February  1857,  the  present  plaintiff] 
the  sale  of  this  very  property  in  execull 
of   the  above-mentioned  decree,  purcba 
the  rights  and   interests   of   Shere  Mai 
therein,  subject  to  the  claim  of  the  said 
tervenors,  of  which  he  had  notice. 

He  afterwards  brought  a  suit  in  the 
Court  against  the  said  intervenors  to 
aside  the  deeds  upon  which  they  based  t 
claim  as  fraudulent  and  void,  and  to  recoj 
the  interests  so  held  by  them.  This 
went  by  appeal  to  the  Judge,  who,  on 
25th  February  1862,  gave  a  decree  agaij 
him.  It  seems  that  the  deeds  in  queslif 
were  conveyances  made  by  the  elder  sfl 
of  Shere  Mungel  after  their  fathers  dea 
but  during  the  minority  of  some  of  tnj 
brothers,  who  had  not  all  attained  thj 
majority  in  February  1862  ;  and  the  JudJ 
appears  to  have  held  that  the  suit  was  p* 
mature,  inasmuch  as  the  validity  or  inv^ 
diiy  of  the  deeds  would  depend  upon  w 
ther  the  minors'  consent  should  be  giveo 
them  when  they  came  of  age. 
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He  minors  have  since  come  of  age,  and 
rqndiated  the  deeds. 

Od  this  repudiation,  the  plaintiff  says  that 
Its  entitled  to  have  the  deeds  declared  void 
as  against  him,  and  to  recover  the  property 
I  fiiicb  iias  thus  fallen  back  into  Shere  Mungel's 
otate,  which  he  bought  in  1857.  He  there- 
fere  brings  this  suit.  Both  the  Lower  Courts 
■  (fisniss  it  on  the  ground  that,  as  it  has  not 
I  beea  brought  within  one  year  of  the  estab- 
(  lishsKnt  of  the  intervener's  claim  in  1852, 
!  disbarred  by  the  provisions  of  Section  246 
rfActVIII.  of  1859. 

The  plaintiflF  appeals  to  us  specially  on  the 
ITomd  that  Act  VIII.  does  not  operate  to 
take  away  any  right  of  suit  which  the  plaint- 

1  possessed  before  the  time  when  it  became 
kw. 

We  think  this  objection  is  valid.  The 
lords  of  Section  246  are  eminently  pro- 
spective, and  there  is  nothing  whatever  to  lead 
to  the  inference,  even  that  the  Legislature 
{fesired  the  Section  to  apply  to  past  proceed- 
ings in  execution. 

The  case  must  therefore  be  remanded  for 
TCrteial  with  reference  to  the  above  remarks. 


The  27th  May  1865. 

Present : 

TheHon^le  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Portii|iiese  Roman  Catholics— NuocupatiTe 
Will»— Sttccesaion  of  intestates. 

Case  No.  3715  of  1864. 

'V'w/  Appeal  from  a  decision  passed  by 
f  J^ge  of  Chittagong,  dated  the  igth 
S^tember  i86^y  affirming  a  decision  passed 
h  the  Principal  Sudder  Ameen  of  that 

,    mtrid,  dated  the  3/ si  May  1864, 

fctony  Rebeiro  and  another  (Defendants), 
Appellants, 

versus 

Mrs,  Sarah  Rebeiro  and  another  (Plaintiffs), 
Respondents, 

^m  Kalee  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Appellants. 

^^  Kissen  Succa  Mookerjee  for  Re- 
spondents. 

^^^•-Whether  a  Roman  Catholic,  of  Por- 
ly*  extraction,  can,  under  the  law  current 
3^  members  of  that  Church  in  Chittagong, 
^*«w8r  a  nuncupative  will  j  and,  if  not,  to  wha 

VoLni. 


is  a  wife  entitled  under  the  law  regulating  succession 
of  intestates  amongst  members  of  that  Church. 

The  plaintiff  in  this  case  states  that  she 
and  her  husband  were  the  descendants  of 
Portuguese,  and  members  of  the  Roman 
Catholic  Church  ;  that  under  the  law  of  that 
Church  she  is,  on  her  husband's  death,  entitled 
to  half-share  of  his  property  ;  that,  in  the 
present  instance,  he,  by  a  verbal  will  shortly 
before  his  death,  cut  down  her  right  to  a 
one-quarter  share  ;  that  this  devise  by  her 
husband  was  ratified  by  a  deed  executed  by 
the  defendant  subsequently  to  her  husband's 
death  ;  and  that,  as  he  will  not  give  her  pos- 
session, she  sues  for  the  same. 

The  defendant  pleads  that  he  is  not  a  Por- 
tuguese Roman  Catholic,  but  a  Feringhee 
Christian,  and  that,  under  the  law  applicable 
to  the  plaintiff  and  him,  she  is  only  entitled 
to  maintenance.  He  pleads  further  that  the 
deed  executed  by  him  was  so  executed  by 
him  when  he  was  of  tender  years,  and  igno- 
rant of  the  contents  of  the  deed. 

The  Lower  Appellate  Court  found  that 
the  parties  were  the  descendants  of  Portu- 
guese Roman  Catholics,  and  that  the  deed 
executed  bv  defendant  was  in  the  nature  of 
a  will,  and  therefore  inoperative  till  his 
death  ;  and  that,  under  the  law,  as  cited  by 
Elberling,  Section  233,  which  governs  Ro- 
man Catholics  of  Portuguese  extraction,  when 
a  deceased  leaves  issue  and  a  wife,  the  wife 
takes  half,  and  the  issue  the  other  half. 

The  defendant  now  appeals  specially,  urg- 
ing :  ist,  that,  as  the  Judge  found  that  the 
deed  executed  by  him  was  inoperative,  he 
should  have  dismissed  the  plaintiff's  claim  ; 
2ndlyy  that  the  Portuguese  law  cannot  re- 
gulate this  case  between  inhabitants  of  this 
country;  and,  jrdly,  that  there  is  no  legal 
evidence  on  the  record  to  show  that  the 
ancestor  of  the  parties  came  from  Portugal, 
and  therefore  the  authority  cited  by  Elber- 
ling will  not  apply. 

The  deed  executed  by  defendant  is  clearly 
not  a  will.  The  finding  of  the  Judge,  there- 
fore, to  the  effect  that  that  document  is  in- 
operative till  his  death,  cannot  stand,  and 
must  be  set  aside. 

The  Lower  Courts  have  found  on  good 
evidence  that  the  parties  before  the  Court 
are  Roman  Catholics  of  Portuguese  extrac- 
tion. With  that  finding  we  do  not  interfere, 
but  we  think  that  the  other  issues  in  the 
case  have  not  been  tried  fully  and  sufi&cient- 
ly.  Those  issues  are  :  ist,  was  the  deed 
executed  by  defendant  executed  by  him 
with  full  knowledge  of  its  contents,  and 
when  he  was  of  legal  age  ?  If  this  issue  be 


^ 


64 


Civil 


THE  WSKKLY   RSFOflTXR. 


Rulings, 


[VoLlH. 


«•? 


answered  in  the  affirmative,  the  plaintiflfs 
claim  must  be  at  once  decreed ;  if  it  be 
answered  in  the  negative,  the  remaining 
issues  must  then  be  tried.  The  2nd  issue 
will  be,  is  the  nuncupative  will  set  up  by 
plaintiff  proved  or  not?  If  it  be,  the  ;^rd 
issue  is,  can  the  plaintiff,  under  the  law  cur- 
rent amongst  members  of  the  Roman  Catho- 
lic Church  in  Chittagong,  take  under  a  nun- 
cupative will  or  not:  If  she  cannot  take 
under  such  an  instrument,  the  ^M  issue  will 
then  be,  to  what  is  plaintiff  entitled  under 
the  law  regulating  successions  of  intestates 
amongst  members  of  the  Roman  Catholic 
Church  ?  It  will  be  observed  that  it  is  upon 
the  law  of  that  Church,  and  not  upon  Portu- 
guese law,  that  the  parties  base  their  separate 
claims.  Hence  the  necessity  of  the  issues 
now  laid  down.  In  deciding  the  law  point, 
the  Judge  will  call  before  him  parties  who 
are  cognizant  of  the  law  of  the  Roman 
Catholic  Church,  examine  them  as  experts, 
and  will  obtain  from  them  the  authorities 
upon  which  their  answers  may  be  based,  and 
pass  whatever  orders  seem  just  and  proper. 


The  29th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Registration  (of  contingent  contract  to  sell) — 
Bona  fide  purchase  without  notice — Specific 
peiiormance  of  contract — Damages. 

Case  No.  2816  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  2^th  June  186^^  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  roth  July  i86j, 

Ramtonoo  Surmah  Sircar  (Defendant), 

Appellant, 

versus 

Gour  Chunder  Surmah  Sircar  (Plaintiff), 

Respondent. 

Baboo  Woniesh  Chunder  Bauer jee  for 

Appellant. 

Baboos  Nil  Madhub  Bose  and  Nuleet 
Chunder  Sein  for  Respondent. 

The  want  of  registration,  not  of  a  deed  of  sale  or  gift 
of  land,  but  of  a  contract  by  A  to  sell  land  to  B  at  some 
future  time  on  receipt  of  balance  of  sum  agreed  on  not 
then  paid,  is  no  bar  per  se  to  B's  preferential  claim  over 
C,  a  subsequent  purchaser,  whose  sale  has  been  reeis- 
tered  under  Act  a IX.  of  1^43.  * 


If  C  purchased  in  good  faith  aod  without  ooticSy 
is  in  possession,  his  possession  cannot  be  disturbed  I 
consequence  of  A*s  non-fulfilment  of  his  contracrt 
B,  but  B*s  remedy  is  not  by  a  suit  for  specific  perl 
ance  of  contractj  but  by  an  action  for  damages. 

This  was  a  suit  for  specific  ]>erforman 
of  a  contract  under  the  following  circnm-*^ 
stances  : — " 

Plaintiff,   who   is  the  special  respondent* 
before  us,  advanced  124  rupees  to  the  defend 
ant  Ramtonoo,  on  a  byenamah,  dated  Srabu 
25th,  1269,  B.  S.,  in  which  it  was  stipulat 
that,  on  payment  of  a  further  sum  of  ra 
800,  the  plaintiff  should  receive  defendant*! 
share  of  the  talook.     Instead,  however, 
carrying  out  his  bargain,  defendant  (sp< 
appellant)  sold  the  land  to  a  third  party. 

The  defence  is  a  simple  denial  of  the  wbol 
transaction. 

The  Principal  Sudder  Ameen,  on  appeal] 
from  the  Moonsiff,  considered  that  the  con^j 
tract  was  proved  ;  and  that  the  plaintiff  was 
entitled,  on  paying  the  800  rupees,  to  specific 
performance,  and  to  possession  of  the  defend* 
ant's  share  in  the  talook.     He  reversed  the 
first  Court's  order  accordingly. 

It  is  contended  in  special  appeal  that,  as 
the  deed  of  sale  to  the  third  party  was  re- 
gistered, whilst  that  of  the  special  respond- 
ent was  not  registered,  the  former  is,  under 
Act  XIX.  of  1843,  entitled  to  precedence  over 
the  latter  ;  and  that  this  is  not  a  case  for 
specific  performance  even  if  proved,  but  for 
damages. 

With  regard  to  the  first  objection,  we 
observe  that  Act  XIX.  of  1843  refers  to 
deeds  of  sale  or  gift  of  land  ;  but  the  deed 
propounded  by  special  respondent  is  not  * 
deed  of  that  nature  ;  It  is  simply  a  contract 
to  sell  land  at  some  future  time  on  receipt 
of  a  certain  sum  not  then  paid.  The  want 
of  registration,  therefore,  of  the  first  deed  U 
no  bar,  per  se,  to  the  special  respondent's 
preferential  claim. 

But,  on  the  second  point,  we  think  there 
must  be  a  remand  for  enquiry  into  the  bona 
fides  of  the  second  conveyance.  It  is  not 
denied  that  the  third  party  is  in  possession  ; 
and,  from  the  special  respondent's  contract 
not  being  registered,  there  is  no  reason  to 
suppose  that  he  purchased  the  estate  after 
due  notice  of  the  claim  upon  it. 

If  the  party  m  possession  can  prove  that 
he  bought  the  share  in  good  faith  for  a  valu- 
able consideration,  without  notice,  we  think 
that  his  possession  cannot  be  disturbed,  in 
consequence  of  the  special  appellant's  non- 
iulfiiment  of  his  contract  with  the  special 
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Tespondent ;  but  that  the  latter's  only  remetly 
tn  dat  case  will  be  an  action  for  damages. 
Ca^  will  follow  the  result. 


The  29th  May  1865. 
Present  : 


The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Sble  in  execution  of  decree— What  passes  to 

purchaser. 

Case  No.  3126  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Kamroop,  dated 
ike  2gth  August  i86/f,  reversing  a  decision 
passed  by  the  Principal  Sudder  A  meen  of 
ihai  Ihsirict,  dated  the  i8th  July  1864, 

Captain  J.  C.  Barton  (Defendant), 
Appellant, 

versus 

Brijonath  Surmah  and  others  (Plaintiffs), 

Respondents. 

Baheo  Juggadanund  Mookerjee  for  Ap- 
pellant. 

Baheo  Poorno  Chunder  Mookerjee  for  Re- 
spondents. 

A  sale  in  execution  of  a  decree  is  simply  what  the  sale 
<itifiratioii  expresses  it  to  be,  namely,  a  sale  of  the  rig^hts 
~  interests  of  the  judgment>debtor. 


Plaintiff  sued  to  recover  possession  of 
lands  of  which  he  alleges  that  he  has  been 
^Espossessed  by  Captain  Barton,  a  purchaser 
si  a  sale  in  execution.  The  admitted  facts 
m  tbe  case  are  these : 

One  Mohessur  was  the  recorded  proprie- 
tor in  the  Collector's  Register  of  16  annas 
if  a  certain  property.  The  rights  and  in- 
taesls  of  Mohessur  were  sold  in  execution 
el  a  decree  against  him.  At  this  period,  and 
before  the  sale,  plaintiffs,  alleging  that  they 
inere  co-sharers  to  the  extent  of  one-third 
m  the  property  advertised  for  sale,  entered 
a  daim  for  that  one-third,  and  alleged  that 
Mohessur's  name  was  allowed  to  be  entered 
as  proprietor  of  16  annas,  because  he  was 
■lanager  for  three  co-parceners,  of  which, 
however,  he  was  only  one,  with  a  one-third 
ikare ;  and  that  he  had  possession  of  no  more. 
No  other  party,  however,  claimed  the  other  one- 
iktrd.  The  sale  having  proceeded,  one  Bulo- 
^ram  became  the  purchaser.  A  decree  having 
stervards  been  given  against  Buloram,  his 
rigte  and   interests  in   the   same   property 


were  advertised  for  sale,  and  sold.  Captain 
Barton,  one  of  the  defendants  in  this  case, 
and  the  special  ai>pcllant  before  us,  became 
the  purchaser.  On  this  occasion,  neither 
before  nor  after  the  sale  till  Captain  Barton 
dispossessed  them,  did  the  special  respond- 
ents in  any  way  object  to  the  sale.^  They 
urge  that,  as  they  were  in  possession,  and  as 
only  the  rights  and  interests  of  Buloram 
were  sold,  and  those  were  only  the  rights 
and  interests  of  ]\Iohessur  as  originally  sold, 
viz.,  after  notice  of  the  claim  and  possession 
of  special  respondents  of  their  one-third 
share,  it  was  not  necessary  for  them  to  make 
any  objection  to  the  sale. 

On  the  other  hand,  special  appellant  urges 
that  he  is  a  bond  fide  purchaser  for  valu- 
able consideration  of  the  whole  16  annas,  as 
that  was  tbe  recorded  right  and  interest  of 
Mohessur,    and    consequently    of    Buloram 
according  to  the  Collector's  Register ;  and  as 
no    declaration    of   right    to    the    one-third 
claimed    by    special    respondents    followed 
their  objection  when  Buloram  bought;  and 
as   when    special    appellant  bought,   special 
respondent  had  given  no  notice  whatever  of 
any  claim,  which,  it  is  urged,  they  ought  to 
have  done,  if  they  wished  to  question  Captain 
Barton  being  the   rightful   purchaser   of    16 
annas  of  Buloram  and  Mohessur. 

In  the  first  place,  we  may  notice  that  it 
is  admitted  that  Captain  Barton  only  bought 
the  rights  and  interests  of  Buloram,  and  that 
Buloram  was  not  recorded  as  proprietor  of 
16  annas. 

In  the  next  place,  the  question  is  not  to 
our  mind  that  of  the  right  of  what  is  called 
a  purchaser  for  valuable  consideration 
without  notice,  but  the  simple  one  of  whether 
Captain  Barton  obtained  by  purchase  what 
the  plaintiff  now  sues  for.  We  think  he 
did  not.  He  purchased  the  rights  and  in- 
terests of  Buloram,  whatever  they  might  be, 
so  much,  and  neither  more  nor  less.  Now, 
Buloram  was  not  the  recorded  proprietor  of 
1 6  annas ;  but,  even  if  he  had  been,  the  fact 
for  the  purposes  of  a  sale  in  execution  is 
only  a  clue  to  title,  not  a  title.  The  sale  in 
execution  is  not  of  the  16  annas  rights  and 
interests  of  a  party  recorded  in  the  Collect- 
or's Register  to  have  16  annas;  still  less 
is  it  a  guarantee  of  16  annas  or  any  other 
amount  of  property.  A  sale  in  execution  is 
simply  what  the  sale  notification  in  express 
terms  says,  it  is  "  a  sale  of  the  rights  and  in- 
terests of  a  party,  whatever  they  may  be," 
in  certain  property. 

This  is  most  clearly  laid  down  by  the 
late  Sudder  Dewanny  Adawlut,  in  page  486 
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of  the   Reports  for    1857,    Munoruth    Roy 

and  others,  appellants,  and  we  fully  concur 

in  the  conclusions  of  that  decision  expressed 

in  these  terms:     "In  fact,  in  an  execution 

*sale,   the   stipulation  that  something  does 

'exist     is     absolutely     withheld.      Plaintiff 

'purchased    the    rights    and     interests     of 

'  Agund  Roy,  whatever  they  might  be,  within 

'a     2 -anna     share     of     Mouzah     Monear- 

*pore   and   two  other  villages.     Afterwards 

Mt  turned   out  that  Agund    Roy    held   no 

'rights    and     interests    in     those    villages; 

*  but  plaintiff  took  his  chance  of  this.  The 
'sale  did  not  assure  him  of  the  existence 
'of  any  property;  he  was,  on  the  contrary, 

*  constrained  to  satisfy  himself  in  the  matter, 
'and  he  has  no  valid  ground  to  repudiate 
'  the  sale." 

We,  therefore,  think  that  the  special  ap- 
peal in  this  case  is  untenable,  and  we  dismiss  it 
with  costs. 


The  29th  May  1865.  \ 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Hindoo  Law — Adoption. 

Case  No.  393  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  12th 
April  j86^, 

Gobind  Soonduree  Debia  (Plaintiff), 
Appellant, 

7'ersus 

Juggodumba  Debia  and  Bama  Soonduree 
Debia  and  others  (Defendants),  Respond- 
ents, 

Mr,  G,  C,  Paul  and  Bahoos  Chunder  Ma- 
dhuh  Ghose  and  Sreenath  Doss  for  Ap- 
pellant. 

Mr,  R,  V.  Doyne  and  Bahoos  Unnoda  Per- 
shad  Banerjee  and  Nil  Madhuh  Sein  for 
Respondents. 

Suit  laid  at  rupees  49,981-11  as.  4  ps. 

A  daim  to  adopt  disallowed  in  the  case  of  a  Hindoo 
woman,  who,  so  lon«r  as  any  male  member  of  her  hus- 
band's family  was  alive,  took  no  steps  to  carry  out  her 
husband's  permission  to  adopt,  but  who,  so  soon  as  the 
last  male  member  died,  and  the  property  devolved  on  the 
last  male  member's  widow,  tried  to  obtain  possession  by 
the  alleged  dormant  permission  to  adopt. 

This  suit  was  brought  to  recover  possession 
of  certain  landed  property  mentioned  in  the 
plaint  left  by  Bhyrub  Chunder  Chowdhry, 
the  maternal  grandfather  of  Bykunt  Chun- 


der, the  son  of  the  plaintiff,  adopted,  as  is 
leged  by  her,  by  permission  of  her  dec< 
husband,  Woomesh  Chunder  Chowdhry,' 
the  consent  of  his  father,  the  said  Bh] 
Chunder. 
The  family  tree  is  as  follows : — 
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Bhyrub  died  in  Assin  1265,  *"^  ^® 
perty  went  to  his  surviving  sons,  Gopal 
Grish   Chunder.     On  the   death  of  G 
his  share  of  the  property  devolved  on 
mother  Juggodumba,  who  made  it  over 
gift  to  her  sole  surviving  son  Grish  Ch 
and,  in  company  with  the  plaintiff,  Gol 
Soonduree,  proceeded  in  the  month  of ' 
1266  to  Benares,  intending  to  spend  the 
mainder  of  her  life  in  the  holy  city, 
death  of  Grish  Chunder,  however,  in  if 
appears  to  have  made  an  alteration  in 
plans,  and  they  returned  home  in  1267, 
in  the  following  year,   plaintiff  presented 
petition,  stating  that  her  husband  bad  I 
her  permission  to  adopt,  and  in  1269  in 
tuied  the  present  action. 

The  allegation  of  the  plaintiff  is  to  ^ 
effect  that  her  husband  Woomesh  Chundaa 
during  his  last  illness  in  Kartick  1256,  ga«|i 
her,  with  the  consent  of  his  father  BbynAj 
Chunder,  permission  to  adopt  five  sods  i»-^ 
succession.  This  permission  was  first  givctt 
vei bally  in  the  presence  of  witnesses,  audi 
was  reduced  to  writing  two  days  after,  and 
duly  signed  by  Woomesh  Chunder,  attested 
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hj  the  subscribing  witnesses,  among  whom 
was  Bhimb  Chunder.  who  affixed  his  seal 
aad  agnamre  10  the  instrument.  The  docu- 
BKBt  was  left  in  the  custody  of  Bhyrub 
CSkander,  and,  on  his  death,  fell  with  his 
oeber  papers  into  the  hands  of  his  son 
Grish  Chunder,  whose  widow  has  failed  to 
IMndoce  it  if  it  be  still  in  existence. 

Abondance  of  oral  evidence  has  been  pro- 
diced  to  prove  the  fact  of  the  permission 
bsfing  been  given,  first  verbally,  and  then  in 
vrith^;  but  we  entirely  discredit  the  whole 
flf  die  evidence  except  that  of  Dr.  Elton, 
laowiDg  how  easy  it  is,  when  family  dis- 

res  arise,  to  raise  claims  such  as  is  made 
the  present  case,  and  to  support  them 
with  any  amount  of  oral  evidence,  even  that 
d  the  nearest  relatives  of  the  family  who 
.lenerallv  range  themselves  on  one  side  or 
ikt  other,  and  who  cast  aside  all  regard  for 
troth  in  order  to  secure  the  success  of  the 
ptrty,  whose  cause  they  have  espoused  ;  and 
m  past  experience  tells  us  that  such  is  par- 
licakrlj  the  case  in  suits  to  uphold  or  set 
aside  alleged  acts  of  adoption  in  zillah  My- 
mensngh.     There    are,    however,    reasons 
bcynod  this  general  one,  which,  in  our  opi- 
wm,  lender   this  testimony  utterly  worth- 
less, and  lead  us  to  believe  that  the  present 
h  merely  an  impudent  attempt  to  get  the 
pioperty  out  of  the  possession  of  the  widow 
ii  the  yonngest  son  of  Bhyrub,  the  widow 
of  the  eldest  brother  being  pitted  against 
hn  by  interested  persons,   who  have  their 
ends  to  gain.     We  find  that  Woomesh 
innder  died  in  1256  ;  that,  from  that  time 
I5ih  Assin    1268,   a  period    of   twelve 
nothing  was  done  by  the  plaintiff  in 
ice  of  the  permission  to  adopt,  which, 
Ae  alleges,  she  had  received  from  her 
md.     No   publicity  was  given  to  this 
iment ;  no  care  was  taken  to  register, 
to  keep  it  in  her  own  custody,  and  the 
tment  itself  is  not  to  be   found.     But 
itiff  comes  into  Court  with  a  plausible 
that  she  was  too  young  to  take  care  ot 
paper  when  her  husband  died,  and  so 
Ic  it   over    to    her    father-in-law,    from 
'otiose  custody  it  passed,  on  his  death,  to 
Jfcat  of  his   son,   and   thus   on    his    widow 
ifce  casts  the  onus  of  producing  it,  or  the 
•fivm  of  having   destroyed    it.     After  the 
fctth  of  her  father-in-law  she  allowed  her 
■wfters-in-law    to    lake    possession    of  the 
•tate,  made  no  attempt  to  make  the  adop- 
J8n»  an  act  which  would  have  secured  to 
■»»  as  guardian  of  a  minor  adopted  son,  a 
Np  share    of    the    family    property,    but 
"*  (ioceeded   with   her   mother-iq-law  to 


Benares,  apparently  with  the  purpose  of  spend- 
ing the  remainder  of  her  life  there,  when 
the  unexpected  death  of  her  youngest 
brother-in-law  brought  her  back  to  the 
family  residence,  prepared  to  contest  with 
his  widow  the  right  to  the  possession  of  the 
property,  and  to  support  her  claim  by  any 
amount  of  hard  swearing  which  unscru- 
pulous parlies  about  her  do  not  hesitate  to 
put  forward  in  her  behalf.  So  long  as  any  ! 
male  member  of  her  husband's  family  re- 
mained  alive,  she  took  no  steps  to  carry  out 
her  husband's  permission  to  adopt,  but  no 
sooner  has  the  last  male  member  deceased, 
and  the  possession  of  the  property  devolved 
on  his  widow,  than  plaintiflF  suddenly  starts 
up  from  her  long  sleep,  and  tries  to  get  pos- 
session by  an  alleged  dormant  permission 
to  adopt,  there  being  no  other  possible  means 
by  which  she  or  those  who  are  acting  in 
her  interests  could  obtain  a  share  in  the 
plunder.  The  evidence  of  Dr.  Elton  is 
to  the  effect  that,  when  he  was  Civil 
Surgeon  of  Mymensingh,  some  14  or  15 
years  ago,  he  attended  Woomesh  Chunder 
in  his  last  illness,  and  that  his  father  Bhyrub 
Chunder  told  ,  the  witness  that  Woomesh 
Chunder  had  given  his  wife  Gobind  Soon- 
duree  a  written  power  to  adopt,  which,  how- 
ever, he  would  not  register,  as  he  had  then 
three  other  healthy  sons  by  whom  he  hoped  the 
family  would  be  continued.  This  statement, 
however,  made  some  fifteen  years  after  the 
conversation  took  place,  is  after  all  only 
hearsay.  The  witness  did  not  see  the  in- 
strument, and  it  appears  very  improbable 
that,  had  it  been  in  existence,  and  in  his 
possession,  Bhyrub  would  have  neglected 
to  have  had  it  registered,  or  at  least  to 
have  shown  it  to  his  friend,  the  Civil  Surgeon, 
who  was  also  the  Registrar  of  Deeds.  We 
think  this  adoption  is  entirely  wanting  in 
those  marks  which  give  validity  to  an  adop- 
tion laid  down  so  clearly  and  precisely 
in  the  judgment  of  the  Sudder  Court,  in  the 
case  of  Ranee  Mun  Mohinee,  page  246  of 
the  Reports  for  1857,  and  again  in  the 
case  of  Ranee  Kistomonee,  page  1127  of 
the  Reports  for  the  same  year,  and,  under  the 
view  of  the  case  expressed  above,  we  con- 
firm the  decision  of  the  Lower  Court,  and 
dismiss  the  appeal  with  costs. 
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The  30th  May  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Alluvial  Lands. 

Case  No.  2355  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gopeenaih  Bose,  Principal  Sud- 
der  Ameen  of  Nuddea,  dated  the  28th 
May  i86/f,  modifying  a  decision  passed  by 
the  Moonsiff  of  that  District^  dated  tne 
31st  July  1863, 

}li.x.  Thomas  Kenny  (Defendant),  Appellant, 

versus 

Beebee  Sumeeroonissa  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Mr.  R,  T.  Allan  and  Baboo  Mohindro  Lall 
Shome  for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Mohinet  Mohun 
Roy  for  Respondents. 

Proof  of  re-formation  on  an  old  site  will  not  sufiice  to 
establish  a  claim  under  Regulation  XI.  of  1S25.  When 
the  land  has  been  completely  diluviated,  all  claim  to 
the  site  is  gone,  and  all  re-forroations  are  governed  by 
Clauses  1  and  3,  Section  4,  Kegulation  XI.  of  1^25.  A 
daim  to  hold  the  land  under  Clause  2  can  only  be  main- 
tained by  the  old  proprietors,  when  the  land  has  not 
DecD  diluviated,  but  cut  off  by  a  change  of  the  stream. 

This  is  one  of  those  most  unsatisfactory 
cases  in  which  a  new  Officiating  Principal 
Sadder  Ameen,  by  an  unintelligible  and  ir- 
regular order,  has  admitted  a  review  of  his 
predecessor's  decision,  and  reversed  it.  Nor 
is  the  present  judgment  by  any  means  clear. 

It  appears,  however,  that  the  Principal 
Sudder  Ameen's  decision  rests  entirely  on 
the  doctrine  that,  when  land  having  been 
diluviated  a  re-formation  takes  place  on  the 
old  site,  the  former  owner  is  entitled  to  re- 
acquire the  re-formed  lands.  He  findf  on 
the  evidence  of  witnesses  that  the  disputed 
plots  are  re-formations  on  the  site,  where 
plaintifiE's  lands  formerly  diluviated.  It 
does  not  seem  to  have  been  at  any  time  sup- 
posed that  a  claim  to  re-form  lands  could 
be  supported  on  such  evidence ;  but  only  that, 
when  there  were  actual  means  of  identifica- 
tion on  the  land  itself,  it  could  be  re-claimed. 
A  Full  Bench  has,  however,  lately  held  that 
proof  of  re-formation  on  an  old  site  will  not 
suffice  to  establish  a  claim  under  Regulation 
XI.  of  1825.  When  the  land  has  once  been 
completely  diluviated,  and  washed  away  by 
a  great  river  (not  merely  temporarily  inun- 
dated or  partially  submerged),  all  claim  to 
the  site  is  gone,  and  all  re-formations  are 


governed  by  the  ordinary  law  of  accretion, 
i,  e,y  Clauses  i  and  3  of  Section  4  of  ReguU^ 
tion  XI.  of  1825.  A  claim  to  hold  the  laai 
under  Clause  2  can  only  be  maintained  bj  dM 
old  proprietors  when  the  land  used  by  tnaa 
has  not  been  diluviated,  but  is  cut  off  by  ft 
change  of  the  stream— fields,  trees,  bouses,  Of 
other  surface  objects  remaining  as  befom» 
In  this  case  it  is  stated  by  ail  the  Coorts 
that  the  former  lands  have  diluviated,  aa4 
that  those  now  disputed  are  new  formations.  % 

The  principle  adopted  by  the  Princip^ 
Sudder  Ameen  is  wrong.  Clause  2  does  nifll 
apply.  There  is  no  question  of  island  undiflf! 
Clause  3,  and  the  case  must  be  remanded  It 
be  tried  simply  under  Clause  i,  Section  4  <i{ 
Regulation  XI.  of  1825,  that  is,  to  find  to  whost 
land  have  the  new  formations  accreted. 

The  proprietors  of  the  old  land  immediate* 
ly  adjoining,  on  what  may  be  called  the  land^ 
ward  side,  that  is  lying  parallel  to  the  rivof 
channel,  will  take  the  new  lands.  It  is  not 
clear  from  the  maps  and  proceedings  to  whom 
these  lands  belong,  and  the  case  mast,  there* 
fore,  go  back.     Remand  accordingly. 


The  31st  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B,  Phear, 

Judges, 

Limitatioa — Cause  of  actkm— Mesne^nto^ 

Costs. 

Case  No.  50  of  1865. 

Regular  Appeal  from  a  decision  passed  W 
Moulvie  ^yud Emdad  All  Khan,  tst  Gram 
Principal  Sudder  Ameen  of  Tirhoot^  datit 
the  26th  November  186^, 

Ekbal  Ali  Khan  (Plaintiff).  Appellant, 

versus 

Kalee  Pershad  and  others  (Defendants), 

Respondents, 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Messrs,  C,  Gregory,  A .  F,  Lingham^  and . 
J,  Baptist  for  Respondents. 

Suit  laid  at  rupees  17,259-4  as.  2  p. 

The  date  of  dispossession  is  the  date  when  the  cause  dL 
action  arises  in  suits  for  mesne-profits. 

Reasons  should  be  given  when  the  ordinary  rule  fal 

costs  is  varied. 

Plaintiff  in  this  case  sued  for  mesne-pn> 
fits  from  the  6-anna  kist  of  1256  (9 
1265  F. 

The  defendant  No.  i,  amongst  other  pleS9» 
pleaded  limitation  under  Clause  16  of  Seatoa 
I  of  Ad  XIV.  of  1859. 
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OdKT  defendants  pleaded  that  they  had  no 
GOficern  with  the  property,  the  mesne-profits 
cfvhichwere  the  subject  of  suit,  and  pray- 
lilD  be  exempted  from  costs. 

Tlie  Lower  Court,  looking  upon  the  Full 
lodi  judgment  in  the  case  of  Anund  Go- 
IMCbowdhry,  dated  2nd  April  1864,  as 
jdiogtbac  the  date  of  dispossession  is  the 
iot  when  the  cause  of  action  in  suits  for 
attte-profits  arises,  found  that  the  plaintiff 
kinot  sued  in  time  for  the  mesne-profits 
lited  from  1256  F.  to  1 264  F. ;  but  that  he 

n  time  as  to  those  of  1265  Fuslee.    The 
pal  Sadder  Ameen  gave  a  decree  ac- 

It  is  necessary  to  give  the  decretal  order 

b  was  in  these  terms  : — 

••  The  decree,  in  modification  of  the  claim 

infa\ior  of  the  plaintiff,  is  that  rupees  844-14, 

priscipal  of  mesne-profits  for  1265  Fuslee 

^and  costs  of  the  suit  in  proportion  to  the 

*  amount    allowed,    with    interest    on    the 

^  «ix>Ie,  from  the  date  of  the  decision  to  that 

**  ol  realization,  shall  be  paid  by  defendants 

"  Na  t.  Kalee  Pershad,  and  Gujraj  Suhay 

""tothe  plaintiff;  that  the  remaining   de- 

**  ieodaot  be  exempted  from  the  liability  of 

"  the  daim  ;  that  the  costs  of  the  defend- 

"ittNo.   I,   in  proportion  to  the   amount 

^disaBowed,    shall   be  deducted   from   the 

'  "aooant  payable  to  the  plaintiff  ;  and  that 

*ife  costs  incurred  by  the  other  defendants 

*wiib  interest  from  the  date  of  decision  to 

ibat  of  realization,   in   proportion   to  the 

amoozit  of  the  claim  proved,  shall  be  borne 

'if  defendant  No.  i,  and  in  proportion  to 

vbai  is  disallowed  by  the  plaintiff." 

jPbiQtiff  appealed,  and  his  pleader  cited  a 

of  the  22nd  February  1864,  Loch  and 

J  J.,  as  opposed  to  the  Principal  Sud- 

Ameen's  judgment.     But  we  think  that 

Full  Bench  judgment  cited  by  the  Prin- 

Sudder  Ameen,  and  that  of  this  Bench 

yth  September  1864,  and  of  Trevor  and 

*>«1*>  Yi-y   3^8^  August   1864  (Weekly 

er,  page  65),  and  Morgan  and  Shum- 

natb  Pundit,  JJ.,  2nd  April  1864,  are 

apposed  to  the  single  case  oif  the  one  Divi- 

Bench  cited  by  the  appellant's  pleader. 

precedent,  we  may  remark,  does  not  ap- 

to  have  been  cited  to  us  when  we  heard 

case  of  the  17th  September  1864  {vide 

'Vttkly  Reporter,  page  S3).     On  the  rulings, 

'  fcn,  of  the  Full  &nch,  and  of  the  majority 

'tf  the  Judges,  we  are  of  opinion  that  the 

deciaion  of  the  Principal  Sudder  Ameen  is 


amount  of  his  claim  which  has  been  disal- 
lowed, in  separate  sums  of  479  rupees  for 
each  defendant,  whereas,  as  all  defendants 
might  have  come  in  by  one  pleader  and  one 
pleading,  479  rupees  should  have  been  only 
charged  as  total  costs  of  all  defendants. 

We  are  not  shown  that  the  defendants  had 
not  separate  interebts,  or  could  have  come  in 
on  one  pleading  and  by  one  pleader;  but,  even 
if  it  were  so,  the  proper  course  for  plaintiff 
would  have  been  to  have  raised  the  objection 
before  the  Lower  Court,  and  have  sought 
for  amendment  at  once  by  that  Court,  which 
is  to  be  presumed  to  have  exercised  a  pro- 
per judicial  discretion  until  the  contrary  be 
shown.  Looking  at  the  answers  of  the 
several  parties,  whom  plaintiff  chose  to  make 
defendants  below  and  respondents  here,  and 
who  all  plead  to  be  utterly  unconnected  with 
the  property,  we  do  not  think  that  any  one 
but  plaintiff  should  pay  the  costs. 

In  this  view,  we  decree  the  cross-appeal  of 
defendant  No.  i,  who  appeals  against  the 
order  of  the  Lower  Court  which  made  him 
responsible  for  the  costs  of  the  other  defend- 
ants. As  regards  the  amount  allowed  to 
plaintiff,  no  reason  is  given  for  this  order 
as  to  costs ;  and  if  there  was  any  reason, 
it  should  have  been  stated,  which  is  the  rule 
when  the  ordinary  practice  of  the  Court  as  to 
costs  is  varied,  as  it  is  here,  by  the  order 
appealed  against  by  defendant  No.  i . 

We  accordingly  dismiss  the  plaintiff's  ap- 
peal, and  decree  the  cross-appeal  of  defend- 
ant No.  I  on  the  above  point  of  costs  of 
the  other  defendant's  charged  to  defendant 
No.  I. 


hh  ^n  urged,  on  appeal,  that  costs  have 
biatckiged  against  the  plaiotiffj  as  for  the 


The  31st  May  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Lakheraj— Onus  probandi—Lunitatiou— Auction 

purchasers. 

Case  No.  617  of  1864. 

Application  for  review  of  judgment  passed 
by  Justices  Trevor  and  Campbell^  on  the 
gth  of  August  iS6^,  in  Special  Appeal 
No,  igj2  of  iS6j. 

Mr.  A.  J.  Forbes  (Respondent),  Petitioner^ 

versus 

Sheikh  Meah  Jan  and  another  (Appellant), 
Opposite  Party. 

Mr,  T,  T,  Forbes  for  Petitioner. 

No  one  for  Opposite  Party. 
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The  mode  in  which  the  oniLS  of  provine  a  lakheraj 
holding  from  the  period  of  the  Permanent  Settlement  is 
to  be  thrown  on  an  auction-purchaser  at  a  sale  for  ar- 
rears of  revenue  coming  under  Clause  14,  Section  i. 
Act  XIV.  of  i»59,  and  suing  within  12  years  of  his 
purchase. 

The  Full  Bench  having  decided  that  the 
Civil  Court  has  concurrent  jurisdiction  in 
regard  to  suits  to  recover  or  assess  lands 
wrongly  held  without  payment  of  revenue 
from  a  date  subsequent  to  1790,  the  ground 
of  want  of  jurisdiction  previously  allowed  is 
gone,  and  we  must  try  this  appeal  on  other 
grounds. 

We  find  that  the  case  is  one  instituted  on 
23rd   July   1862,   after  Act  XIV.  of  1859 
came  into  operation ;  and  that  plaintiff  is  an 
auction-purchaser  at  a  sale  for  arrears  of  re- 
venue, coming  just  within  twelve  years  of  his 
purchase,  which  occurred  on  24th  July  1850. 
The  ruling  of  the  Full  Bench  in  regard  to 
limitation  and  onus  of  proof,  therefore,  does 
not  apply  to  this  case,  which  is  governed  by 
Act  XIV.   of  1859,  Section  i.   Clause  14. 
With   referenccy   then,  to  the   provisions  of 
that    Section,    plaintiff    cannot    be    barred 
unless  *'  it  is  shown  that  the  land  has  been 
held  lakheraj,  or  rent-free,  from  the  period 
of  the  Permanent  Settlement."     The   real 
question  is,  does  defendant  prove  possession 
from  1790  ?    And  so  far  the  onus  is  upon 
him.     But  that  onus  must  not  be  imposed 
in  a  harsh  way,  such  that  after  so  long  a 
lapse  of  time  an  honest  holder  cannot  bear 
it,  and  bond  fide  holdings  may  be  unjustly 
imperilled.     It  is  not  necessary  that  the  de- 
fendant should  give  direct  proof  of  holding 
to  the  exact  date  of  the  Permanent  Settle- 
ment ;  but  that  he  should  give  such  evidence 
of  long   possession    of  the    character   and 
repute  of  his  holding,  and  otherwise,  that 
(after  weighing  also  any  evidence  on  the 
other  side)  the  Court  may  be  led  to  be- 
lieve that  the  holding  is  really  one  of  ancient 
date  as  old  as  the  Permanent   Settlement, 
and  not  a  modern  appropriation.     We  can- 
not   consider    the    decision    of   the  Lower 
Appellate  Court  so  summary  and  biief  to  be 
a  proper  decision  of  the  case  treated  in  this 
way.     The  case  must  be  remanded  for  a 
full   and   careful   decision   after  going  into 
the  evidence  in  the  manner  above  indicated  ; 
and  as  it  may  be  doubted  whether  the  parties 
have  understood  the  mode  in  which  the  onus 
is  to  be  thrown  on   them,   we  direct  that 
the  case  should  go  back  to  the  first  Court, 
and  that   an  opportunity   should  again  be 
given  to  the  parties  of  filing  any  evidence 
which  they  may  possess. 


The  7th  June  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbe^ 

Judges. 

Sales  under  Regulation  VII  of  x825--Irrc«:iil«^ 
rities— Sections  257  and  387,  Act  VIII.  of  x^g 
—Limitation. 

Case  No.  3083  of  1864. 

Special  Appeal  from  a  decision  passed  tf 
the  Additional  Judge  of  Bhaugulpar^ 
dated  the  2jrd  July  1864,  affirming  a  d^ 
cision  passed  by  the  Principal  Suddef 
Ameen  of  that  District y  dated  the  istk 
December  1862. 

Musst.  Bhoobun  and  others  (Plaintiffs),     I 

Appellants^ 

versus 

Sheikh  Oozutool  Huq  and  others  (Defend-  : 
ants),  Respondents. 

Messrs,  P,  T,  Allan  and  C.  Gregory  for 

Appellants. 

Baboo  Onoocool  Chunder  Mookerjee  for 
Respondents. 

Neither  Section  257  nor  387,  Act  VIII.  of  1850,  ap- 
plies to  a  suit  to  set  aside  a  sale  made  under  Re^ulatioa 
VII.  of  1825  before  Acts  VIII.  and  XIV.  of  1S50  came 
into  operation,  and  consequently  the  plaintiif  bad  ts 
years  within  which  to  sue.  ^ 

Irre^larities  occurnngf  in  a  sale  under  Regvlatiaa 
VII.  or  1S25  are  not  sufficient  to  vitiate  the  sale»  onles 
they  cause  injury  to  the  party  suing. 

Plaintiff  instituted  the  present  suit  on 
the  1 2th  February  1861  to  set  aside  a  saley 
made  on  the  3rd  July  1854,  irregularly,  aii4 
not  under  the  forms  prescribed  by  Reguladoij 
VILofi825.  .1 

The  first  Court  dismissed  the  suit,  and  am 
appeal,  the  Judge,  citing  Sections  257  aadl> 
387  of  Act  Vin.  of  159  as  his  authority, 
dismissed  the  suit  as  not  maintainable. 

« ■ 

Plaintiff  now  appeals  specially,  urgiid 
that  neither  Section  cited  by  the  Judge  ^ 
applicable  to  the  present  case  ;  that  Sectioi^ 
257  of  Act  VIII.  of  1859  only 
sales  made  under  that  Act,  and 
387  only  applies  to  cases  pending  at  tlMJ 
time  of  the  passing  of  Act  VIII. ;  that  M 
had  by  law  twelve  years  to  institute  hit 
present  suit;  and  as  he  brought  it  witbiii 
time,  it  should  be  remitted  and  investigated 
on  the  merits. 

There  can  be  no  doubt,  *as  contended  by 
the  plaintiff)  that  Sections  257  and  387  oiE 
Act  VIII.  of  1859  cannot  be  applied  to  the 
present  case.  It  was,  moreover,  instituted 
in  i86i|  before  Act  XIV.  of  1859  came  into 
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iraikn;  consequently,  plaintiff  had  twelve 

vithin  which  he  might  sue.     He   is 

mtime,  and  his  suit  must  be  remitted 

fliquiry  on  the  merits.     The  Judge  will 

care  to  apply  to  this  case  the  principle 

)le  to  all  irregUiarities  occurring  in 

under  Regulation  VII.  of  1825,  viz,,  that 

are  not  sufficient   to   vitiate   the   sale, 

tiiey  have  caused  injury  to  the  parly 

H^jtiry  which  must  be  clearly  proved 

Court's  satisfaction. 


hkooi 


The  8th  June  1865. 

Present  : 

Hon'ble  C.  B.  Trevor  and  G.  Campbell, 
Judges, 

fort— Bnilding^  House  on  another's  land. 

Case  No.  3601  of  1864. 

ial  Appeal  from  a  decision  passed  by 
u  Principal  Sudder  Ameen  of  Hooghly, 
itd  ike  iph  September  j86^,  reversing 
decisim  passed  by  the  Sudder  Moonsiff 
'  that  District,  dated  the  2gth  November 

iPoramanick  (one  of  the  Defendants), 
Appellant, 

versus 

Churn  Dott  and  others  (Plaintiffs), 
Respondents. 

Luclthee  Churn  Bose  and  Motee 
Lai  Mookerjee  for  Appellant. 

Toolsee  Doss  Seal  for  Respondents. 

1  trespasser  tortiously  enters  upon  the  land 
er,  and  builds  a  house  thereon,  the  party  in- 
\%  entitled  to  recover  possession  of  the  land  by 
^?  the  house,  if  there  is  no  proof  of  acquies- 
t  Bis  part  in  the  act  of  injury  done. 

wnFF,  as  the  under-tenant  of  one 
Chunder,  who  is  himself  a  tenant 
lemindar,  sues  defendant  for  posses- 
a  small  area  of  land  on  which  defend- 
fcavc  buih  a  pucka  house,  by  breaking 
^  the  same.  Plaintiff  alleges  that  he 
*ibly  ousted  by  defendant,  on  the  2nd 
1267,  of  the  land  in  dispute,  and  he 
this  suit  in  the  month  of  Pous  1269. 
cndant  denies  the  title  of  plaintiff  and 
^nviiig  dispossessed  the  plaintiff,  and 
that  he  obtained  in  1265  a  pottah  of 
»wl,  which  had  been  fallow  for  more 
U  years,  from  the  zemindar,  and  has 
^  house  thereon ;    that    consequently 

has  no  valid  claim  to  the  land, 
[fat  Court  gave  plaintiff  a  decree  for 
declaring   him    entitled   to   the 

tblTTX. 


rents  of  the  house  from  the  defendant. 
The  Lower  Appellate  Court  gave  plaintiff  a 
decree  finding  his  title  proved,  and,  as  the 
possession  of  the  defendant  was  tortious, 
he  decreed  to  the  plaintiff  possession ;  the 
defendant  being  at  liberty  to  take  away  the 
bricks  of  the  house,  and  plaintiff  entitled  to 
destroy  the  house. 

Defendant  now  appeals  specially,  urging 
that,  as  the  plaintiff  stood  by  and  allowed  him 
to  build  the  house,  he  is  entitled  to  hold  on  pay- 
ing ground-rent  for  the  house  to  the  plaintiff. 

There  are  undoubtedly  cases  in  the  books 
in  which  it  is  ruled  that  a  co-sharer,  if  he 
stands  by  and  allows  another  sharer  to  build 
a  house  on  the  common  property,  cannot 
afterwards  sue  successfully  to  have  the 
same  pulled  down :  he  must  be  content 
with  a  remedy  for  any  injury  which  he  has 
sustained  in  some  other  form.  But,  in  the 
present  case,  we  have  a  trespasser  who  has 
tortiously  entered  upon  the  land  of  another, 
and  built  a  house  thereon.  Without  going 
so  far  as  to  sav  that,  under  no  circumstances 
could  acquiescence  by  the  party  injured  in 
the  act  of  the  injury  done  be  inferred,  we 
are  clearly  of  opinion  that  no  such  acquies- 
cence was  either  pleaded  or  proved  in  the 
present  case.  We,  therefore,  think  the 
plaintiff  is  clearly  entitled  as  against  the 
defendant,  a  trespasser,  to  possession  of  his 
land,  leaving  defendant  at  liberty  to  remove 
the  bricks  of  his  house.  Under  this  view, 
we  see  no  reason  for  interfering  with  the 
judgment  of  the  Principal  Sudder  Ameen, 
but  dismiss  the  appeal  with  costs. 


The  9th  June  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Mahomedan  Law— Pre-emption— Ri^rhta  of 

sharers. 

Case  No.  3286  of  1864. 
Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Shahabad^ 
dated  the  22nd  August  186^,  reversing  a 
decision  passed  by  the  Moonsiff  of  thai 
District,  dated  the  23rd  December  1862. 
Moharaj  Singh  (PlaintiflF),  Appellant, 

versus 

Lalla  Bheechuk  Lai  (Defendant), 
Respondent. 

Baboo  Poorno  Chunder  Mookerjee  for 

Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 
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Where  there  is  a  plurality  of  persons  entitled  to  the 
privilege  of  pre-emption,  the  rigfht  of  all  is  equal 
without  reference  to  the  extent  of  their  shares  in  the 
property. 

The  only  point  pressed  on  us  for  decision 
is  that,  on  the  finding  of  the  Appellate  Court, 
the  plaintiff,  holder  of  a  4-anna  share  in  a 
joint  undivided  estate,  of  which  the  defendant 
has  a  i2-anna  share,  is  at  any  rate  entitled 
equally  with  the  defendant  to  a  right  of  pre- 
emption. 

On  turning  to  the  Hidaya,  book  38,  Chap- 
ter I.,  page  566,  we  find  this  contention  to 
be  correct.  The  Mahomedan  Law  Doctors 
lay  it  down  that,  where  there  is  a  plurality  of 
persons  entitled  to  the  privilege  of  Shuffa, 
the  right  of  all  is  equal,  and  no  regard  is 
paid  to  the  extent  of  their  several  properties. 
The  same  authority  distinctly  lays  it  down 
that  the  argument  of  one  learned  Doctor  to 
the  contrary  effect,  viz.^  that  the  right  was 
proportionate  to  the  extent  of  the  property, 
was  not  sound,  and  was  not  accepted  by  the 
majority  of  Mahomedan  Doctors. 

Applying,  then,  this  principle  to  the  case 
before  us,  and  to  the  facts  as  found  by  the 
Lower  Appellate  Court,  the  plaintiff  would  be 
entitled,  though  he  has  only  a  4-anna ^share, 
to  one-half  of  the  putii  sold,  equally  with 
the  defendant,  though  the  latter  has  the 
larger  and  a  12-anna  share. 

The  decision  of  the  Lower  Appellate  Court 
must  be  set  aside,  and  the  plaintiff  is  hereby 
declared  entitled  to  one-half  of  the  properly 
in  dispute,  on  payment,  within  one  month,  of 
one-half  of  the  puiii.  Both  parties  may 
bear  their  own  costs  in  this  appeal. 


The  loth  June  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  H.  V. 
Bayley,  and  W.  Morgan,  Judges, 

Lakheraj  (Resumption  and  assessment  of) — 
Under-tenures  (Rights  of). 

Case  No.  2577  of  1862. 

'Special  appeal  from  a  decision  passed  hy 
Mr.  J.  C.  Dodgson^  J^^g^  0/  My  mens  in g, 
dated  the  10th  July  1862,  affirming  a  de- 
cision passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  26th 
August  186 1. 

Ftirzal  Banoo  and  others  (Plaintiffs), 
Appellants^ 

versus 

AzeezunnissaBeebee  and  others  (Defendants), 

Respondents, 


Bahoos  Onoocool  Chunder  Mookerjee  and 
Chunder  Madhuh  Ghose  for  Appellants. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

By  the  resumption  and  assessment  with  revenue  of  a  ' 
lakheraj  tenure  by  Government,  an  under-tenure  is  not 
destroyed.  The  under-tenant  may  reh'nquisb  his  lease 
if  he  think  fit,  or  he  is  entitled  to  be  maintained  in  his 
holdings  upon  his  engaging*  with  the  lakherajdar  to  pay 
the  Government  revenue. 

The  plaintiff  in  this  case  was  a  sub-talook-  ^ 
dar,  who  held  iiis  tenure  by  virtue  of  a 
contract  with  his  superior  holder,  the  lakhe- 
rajdar. At  the  tiroe  at  which  that  contract 
was  entered  into,  which,  on  the  statement 
of  the  tenant,  was  before  the  acquisition  by 
Government  of  the  Dewanny,  the  lakherajdar's 
estate  was  not  subject  to  the  payment  of 
revenue  :  subsequently  the  Government 
resumed  the  property,  and  assessed  it  with 
revenue.  Certain  proceedings  have  been 
brought  before  the  C^ourt  into  which  it  is  not 
necessary  here  to  enter ;  it  is  sufficient  to 
state  that  the  result  of  a  case  under  Act  IV. 
of  1840  has  placed  the  defendant,  the  zemin- 
dar, in  possession.  The  plaintiff,  therefore, 
sues  in  ihe  present  case  for  possession  of  his 
shikmee  talook,  of  which  he  had  been  ille- 
^:ally  dispossessed  under  the  operation  of  Act 
IV.  of  1 840.  The  defendant  below  pleads  that 
the  plaintiff  held  no  shikmee  talook  in  his 
estate,  and  that,  if  he  did  previously  to  the 
resumption  of  the  lakheraj  holdings,  the 
title  of  the  plaintiff  to  an  under-tenure  had 
lapsed,  as  repeatedly  ruled  by  the  late  Sud- 
der Court. 

Both  the  Lower  Courts  dismissed  the 
plaintiff's  suit  on  the  ground  that,  in  the  ab- 
sence of  express  special  condition  in  the 
lease  of  the  plaintiff  under  the  ruling  of  the 
Sudder  Court  in  the  case  of  Mohunt  Sheo 

Doss  vs.  Beebee  Ikram  and 

Decisions  for  1850,     Beebee  Mariam,  decided  on 

page  167.     ^       the  2nd   May  1850,  it  had 

fallen  in,  and  become  void 
on,  the  resumption  of  the  lakheraj  tenure. 

Two  Judges  of  this  Court,  on  the  matter 
coming  before  them  in  special  appeal,  dis- 
sented from  the  ruling  of  May  1850  above 
cited,  on  which  the  judgment  of  the  Lower 

Court  was  based,  and  also 

Decisions  for  if  60,     from  another  decision  pass- 

pages66o&66i.      ed  on  the  25th  June  i860, 

which  seems  to  confirm  the 
previous  ruling.  They  have,  therefore,  re- 
ferred the  question  to  a  Bench  of  five  Judges. 
When  a  lakherajdar  has  entered  into  a 
contract  with  a  tenant,  whether  for  a  term  or 
in  perpetuity,  both  parties  are,  in  strict  law, 
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ticiiDidiDthe  conditions  of  the  contract.  We 
tbadioredo  not  think  that  the  mere  resump- 
te  of  the  Jakherajdar's  tenure  by  Clovern- 
"^  thai  is,  the  mere  fact  that  that  tenure 
lieeii  rendered  liable  for  the  payment  of 
\  can  of  itself,  as  a  matter  of  law, 
the  contract  entered  into  by  the  two 
Looking  to  the  unexpected  and 
in  nature  of  the  Government  act, 
has  declared  that  a  certain  proportion 
beegah  of  the  tenure  must  be  paid 
uity  to  Government  by  the  zemin- 
I  appears  to  us  that,  although  it  may  be 
option  of  the  tenant  to  determine  the 
'.  he  may  consent  that  what  the  vis 
of  Goveniment  has  taken  from  the 
Aall  be  added  to  the  original  engage- 
so  as  lo  enable  the  zemindar  to  hand 
the  same  to  Government,  and  thus  the 
^ill  be  left,  as  between  themselves, 
t?  io  the  position  in  which  they  were 
the  resumption.  The  under-tenure,  as 
duration,  will  not  be  interfered  with; 
during  its  currency  the  revenue,  which 
hwt  assessed  on  the  lakherajdar,  will  be 
Clothe  original  jumma.  But  the  te- 
»» we  think,  at  liberty  to  throw  up  his 
'i\t  declines  to  enter  into  any  engage- 
wk  the  lakherajdar,  now  become  the 
of  a  revenue-paying  estate.  If  a 
under  the  circumstances  now  before 
lab  for  relief  from  the  Court,  we  think 
V  he  who  requires  equity  must  do  equity, 
fc  not  entitled  to  be  re-instated  in  his 
position,  leaving  to  the  zemindar  the 
banhen  of  discharging  the  Government 
We  do  not  consider  ourselves  on 
ptesent  occasion  required  to  pronounce 
"Tinion  whether,  in  the  event  of  the  tenant 
^g  to  come  under  any  obHgation  for 
l*ynieni  of  the  Government  revenue,  he 
i*  right  to  be  maintained  in  his  holding 
"^  other  or  what  equitable  terms. 


The  13th  June  1865. 

Present : 

■Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
W,  and  the  Hon'ble  C.  B.  Trevor, 
J^>ch,  J.  P.  Norman,  and  Shumbhoo- 
Pondit,  Judges. 

r^t^  (Pica  of,  by  Goverament  as  owner 
<yyittwilee  lands,  and  by  Ghatwals)— Ad- 
*?»8 Poiaeasion— Uncultivated  lands. 

•  Case  No.  2715  of  1863. 

^W  Appeal  from  a  decision  passed  hy 
*^*  C.   C  Fletcher,    Judge    of    West 


Burdwany  dated  the  16 th  June  j86j^  affirm- 
ing a  decision  passed  by  Banee  Madhuh 
Shome,  Principal  Sudder  Ameen  of  that 
District,  dated  the  2jrd  September  186 1. 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Appellants, 

versus 

The  Government  and  others  (Defendants), 

Respondents. 

Mr,  R.  T.  Allan  and  Baboos  Onoocool 
Chunder  Mookerjee  and  Mohinee  Mohun 
Roy  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondents. 

Suit  for  reversal  of  a  survey  award  demarcating- 
certain  lands  as  ghatwaliee  and  as  held  under  Ihe 
Government.  Hhld  that,  in  such  a  suit,  adverse 
possession  and  limitation  can  be  pleaded  by  the  Go- 
vernment and  the  ghatwals  {Trevor  and  Norman,  J  J., 
dissenting). 

Adverse  possession  may  be  pleaded  to  bar  a  daim 
as  regards  uncultivated  lands  in  the  same  manner  and 
to  the  same  extent  as  regards  cultivated  lands. 

This  case  was  referred  to  a  Full  Bench 
with  the  following  order:  — 

Norman,  C.  J,,  and  E.  Jackson,  J.— This 
is  a  suit  instituted  by  the  plaintiffs  ia 
1856,  for  the  confirmation  of  their  mdl 
right  in  3,162  beegahs  of  land  as  appertain- 
ing to  mouzah  Bunkadoho,  in  reversal  of  a 
survey  order  made  by  a  Deputy  Collector 
for  the  demarcation  of  the,  whole  as  part  of 
mouzah  Chota  Bunkadoho,  dated  the  26th 
of  April  1855. 

The    plaintiffs    are     putneedars     of    Lot 
Koororeah,  purchased  by  them  in  1839,  at 
a    sale    under    Regulation    VIII.   of    18 19. 
Their  case   is,   that   the    lands    in    dispute 
originally   formed   part   of  the  permanently 
settled  estate  Pergunnah  Bishenpore,  within 
which   were   certain   ghatwallee  lands;  that 
in  1802  the  Rajah  being  unable  to  control 
the  ghatwals,  or  for  some  other  reason,  and 
in  consideration  of  a  deduction  from   the 
revenue   payable   by    him    to    Government, 
made   over    the    whole    of    the    ghatwallee 
lands,  comprising  an  area  of  35,955  beegahs, 
to  the  Government;  that,  a  separate  jumma 
having  been  fixed  on  the  ghatwallee  tenure, 
it   was   recorded   in   the   Collectorate    as    a 
distinct  and  separate  estate;  that  the  ghat- 
wal  defendant  having  cultivated  land  within 
the  putnee  talook,  of  which  former  putnee- 
dars were  in  possession,  the  plaintiff  demand- 
ed rent,  but  the  ghatwal  defendant  refused 
to   pay;  that  the  Deputy   Collector  subse- 
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quently  demarcated  the  boundaries,  and 
prepared  a  map,  describing  the  land  as  includ- 
ed in  the  ghatwaliee  tenure  under  the  name 
of  33  pharrees  of  mouzah  Chota  Bunka- 
doho. 

The  suit  is  instituted  for  the  correction 
of  this  map,  and  for  the  confirmation  of  the 
plaintiff's  mdl  right.  The  ghatwal  and  the 
Government  (the  latter  appearing  in  this 
Court  as  principal  defendant)  separately 
pleaded  limitation. 

The  first  Court  and  the  Lower  Appellate 
Court  concurred  in  dismissing  the  suit  on 
the  plea  of  limitation,  on  the  ground  that 
^the  plaintiff  did  not  prove  that  tie  had  been 
in  possession  of  the  land  within  twelve  years, 
and  from  that  decision  the  plaintiffs  appeal. 

It  is  necessary  to  observe  that  the  posses- 
sion of  these  lands  by  the  ghatwal  defend- 
ants  in  whose    hands   they   were   liable  to 
assessment   as    towfeer  is   a   very   different 
thing  to  possession  by  a  neighbouring  zemin- 
dar of  lands  which  he  claims  as  within  his 
boundaries.    If  a  ghatwal  in  course  of  years 
obtained    possession    by    encroachment    of 
mdl  lands   not  originally    included    in    his 
tenure,  he  could  not,  in  a  suit  for  assessment 
or  for  khas  possession,  after  refusal  by  the 
ghatwal    to    make    a    settlement,    plead    as 
against   the  owner   of   the    zemindary   that 
the   zemindar  had   not  been   in  possession 
within  twelve  years.      That  point  was  ex- 
pressly decided  in  Koylashnath  Roy  versus 
Roop   Singh   Sirdar   and  others,  November 
24th,  S.  D.  A.  1858,  p.  1713;  Select  Cases, 
S  D.  A.  1862,  p.  284;  Koylashnath  Roy  ver- 
sus Jugunnath  Sircar,  S.  D.  A.  1862,  p.  292. 
This  proceeds  upon  the  well-known  principle 
that  the  general  Law  of  Limitation  is  inap- 


or  the  putneedar,  appellant,  it  would  seen 
that  the  ghatwal  could  not  plead  limitation. 
This  seems  to  be  a  totally  different  qaei 
tion  from  the  question  whether  the  ghatwi 
could  plead  limitation  to  a  suit  for  posse$sioi 
and  mesne-profits  from  the  date  of  an  allegec 
dispossession,  treating  him  as  a  mere  tres()as9 
er.  No  doubt,  to  such  a  suit  twelve  yeaw 
possession,  without  payment  of  rent,  wodd 
be  an  answer.  {See  Mirtoonjoy  Paurec  wr 
sus  Ome«h  Chunder  Paul  Chowdr}^  311 
October  1849.  S.  D.  A.  Rep.,  p.  4";  1^ 
Chunder  Paul  Chowdry  versus  Punchoo  MmJ 
dul,  8th  May  1855,  S.  D.  A.  Rep.,  p.  253.)  j 
Again,  if  the  ghatwals  could  show  ^ 
for  twelve  years  they  had  paid  rent  specB 
caily  for  those  lands  to  the  Governmei( 
and  that  the  Government  had,  at  any  tin[j{ 
more  than  twelve  years  before  suit,  asserted  ^ 
title  to  those  lands  as  maliks  or  zemindsii 
adversely  to  the  puinee  title  of  the  plaintil 
the  suit  might  be  barred  by  limitation. 

If  the  land  shall,  on  enquiry,  appear  io  be 
within  the  zemindary  of  Bishenpore,  and 
comprised  within  the  putnee  talook  of  the 
plaintiff,  the  mere  omission  to  take  steps  10 
assess  rent  on  the  lands,  or  to  have  iben 
declared  mdl  for  more  than  twelve  years,  ap 
pears  to  us  not  to  be  a  bar  to  this  suit,  whid 
is  to  obtain  a  declaration  of  the  plaintiff's  md 
right.  The  right  of  action  appears  to  daH^ 
not  from  the  time  when  the  ghatwals  IMJ 
appear  first  to  have  been  in  possession  wtto- 
out  payment  of  rent,  but  from  the  date  wbel 
such  possession  was  adverse  10  the  putney 
dar.  That  is  not  merely  the  resak  tjj 
arrive  at  by  our  own  reasoning,  but  accordj 
with  the  principle  established  by  the  case  d 
Goor  Pershad  Roy  versus  Moulvie  Abdooj 


plicable  as  against  a  zemindar  in  suits  for  the    Ali,  S.  D.  A.  Rep.,  1850,  p.  491. 


assessment  of  rent  on  lands  within  his  ze- 
mindary [see  Sheikh  Shafaetoollah  versus 
Joy  Kishen  Mookerjee,  7  Select*  Reports, 
p.  499,  and  Precedents,  S.  D.  A.  Rep., 
1850,  pp.  158,  494).  The  case  of  tenures 
held  as  lakheraj  from  before  1790  is  an 
exception  to  the  general  rule  that  limitation 
cannot  be  pleaded  in  such  cases. 

The  cause  of  action  in  a  suit  for  assessment 
by  a  zemindar  is  said  to  be  a  continually  re- 
curring one  (Degumbur  Mitter  versus  Ram 
Soondur  Mitter,  S.  D.  A.  Rep.,  24th  July 
1856,  p.  617).     Till  the  right  to  assess  has 

been   repudiated   by  some  distinct  act,  the    - 

zemindar  is  not  put  to  his  right  of  action.  I  zemindary,  plead  limitation  in  a  boundary 


It  does  not  appear  from  the  judgment  a 
the  Court  below,  nor  can  we  infer,  that  th«fl 
was  any  such  adverse  possession  pno^  ' 
the  date  of  the  survey  award  demarcatiij 
the  lands  as  ghatwaliee,  and  consequent^ 
as  held  under  the  Government.  ^ 

Another  question  of  considerable  import 
ance  and  difficulty  might  arise  if  those  laDd 
turn  out  to  be,  in  fact,  part  of  the  decennial! 
settled  lands  of  the  zemindary  of  Bisbcn 
pore,  and  in  respect  of  which  the  Governmcn 
are  yearly  in  receipt  of  revenue  as  suca 
viz.,  whether  the  Government  can,  ip  " 
character  of  malik  or  owner  of  an  adjoiwo| 


Therefore,  as  against  the  person  within 
whose  zemindary  or  mdl  lands  those  now 
in  question  may  turn  out  to  be  situate,  whe- 
ther the  Government,  the  Rajah  of  Burdwan, 


suit  as  against  the  claim  of  the  zemindar  « 
recover  any  portion  of  his  decennially  settJei 
lands  encroached  on  by  the  ryots  of  tni 
Government. 
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Tbese  points  do  not  appear  to  have  been 
adieited  to  in  the  cases  of  the  Collector  of 
W«s  Burdwan  versus  Messrs.  Watson  and 
Ci,  i8ih  June  i860,  S.  D.  A.  Rep., 
{k  643,  and  the  Government  versus  Maha- 
afih  Dheeraj  Mahatab  Chunder  Bahadoor, 
lilb  March  1863,  High  Court  Decisions 
lofaKshed  by  Hay,  p.  384.  And,  as  our 
decision  is  at  variance  with  the  former 
.  ose,  and  the  point  involved  is  one  of 
iqortance  if  the  parties  desire  it,  the 
^'iHttt  may  be  re-argued  before  a  Full  Bench. 
^JFdo  application  for  that  purpose  is  made 
liifain  three  days,  we  order  that  the  case  be 
llPBmanded  for  trial  with  reference  to  the 
•feove  observations ;  and,  in  going  into  the 
[•crits,  if  that  becomes  necessary,  the  Lower 
will  enquire,  not  only  whether  the 
tkoids  now  claimed  were  surrendered  to  the 
l€o¥emment  in  1802,  but  also  whether  they 
*ere  included  in  the  putnee  talook  whereof 
"^  plaintiff  is  the  purchaser.  And  with 
reference  to  the  question  of  limitation  as  to 
ttcb  part  of  the  land  as  is  or  was  wholly 
'aste,  unoccupied,  or  jungle,  it  must  be 
WMetnbered  that  it  is  not  enough  to  show 
^ the  plaintiff  was  not  in  possession  unless 
« can  be  shewn,  or  must  be  inferred  that 
whsds  were  actually  held,  or  a  substantial 
^Wb  asserted  to  them  by  some  other  person. 


^  case  was  accordingly  heard  by  a  Full 
Bench  J  consisting  of  Norman^  C.  J.,  and 
Trevor,  Loch,  Shumhhoonath  Pundit,  and 
I;  Levinge,  J  J, 

Xormany  C.  J, — This  case  having  been 

fJ^argued  before  a  Full  Bench   at   the   re- 

fttst  of  the  respondent,  and  in  pursuance 

<3[^ihc  permission  given  to  that   effect,  we 

^^  that    limitation    will    not     apply     to 

\  claim  of  the  putneedar  to  enhancement, 

the   lands    in    dispute     were    originally 

'luded  in  the   decennially   settled    estate 

Bishenpore,  and  were  not  surrendered  by 

"c  zemindar  to  the  Government  under  the 

'nangement  in  1862. 

Shumbho&nath  Pundit,  J, — In  this  case, 
•appears  to  be  an  admitted  fact  that 
■^  Permanent  Settlement  was  made 
^h  the  Rajah  of  Bishennuggur  of  his 
^r  ftnindary,  together  with  certain  ghatwallee 
!  "ads  held  by  ghatwals,  and  that  afterwards 
*  ^  found  expedient  to  detach  the  ghat- 
^llee  lands  from  the  estate,  and  to  give  some 
'*«sion  of  revenue  to  the  zemindar.  These 
*ws  were  then,  and  are  still,  mostly  jungle 
W  bUy  tracts  with  very  littl©  cultivation, 


and  so  their  exact  boundaries  and  quantity 
it  was  not  easy  to  know  and  determine  at  the 
time  of  this  separation. 

The  plaintiff  is  a  putneedar  under  the 
zemindar,  and  the  Government  and  the 
ghatwais  oppose  his  claim,  and  plead  limit- 
ation, on  the  ground  that  the  lands  claimed 
by  him  have  been  held  since  the  separation 
by  the  ghatwals  as  parts  of  their  ghatwallee 
tenures.  The  ghatwals  pay  only  a  quit-rent 
for  the  lands  they  hold,  and,  when  called 
upon  by  the  Government  to  put  in  lists  of 
the  lands  held  by  them,  are  said  to  have 
represented  themselves  as  holding  much  less 
than  they  actually  did  and  do  hold. 

Now,  with  regard  to  the  lands  not  under 
cultivation,  no  question  of  adverse  possession 
can  arise ;  but,  with  regard  to  the  lands  said 
or  proved  to  be  under  cultivation,  it  is  not 
improper  to  apply  the  Law  of  Limitation 
when  the  plaintiff  has  failed  to  prove  that 
they  were,  as  he  has  asserted,  held  by  him 
under  the  right  derived  long  ago  from  the 
zemindar.  The  arguments  of  his  pleader 
regarding  the  onus  probandi  might  have 
availed  him  if  there  had  not  been  a  sepa- 
ration. 

As  ghatwals  do  not  pay  so  much  per 
beegah  to  Government,  it  is  impossible 
for  it  to  prove  that  it  has  actually  and 
directly  received  rents  for  any  particular 
portion  of  the  lands  in  dispute.  When, 
with  regard  to  these  cultivated  lands  claim- 
ed by  the  plaintiff,  the  defendants  plead 
limitation,  I  do  not  see  why  they  should  be 
required  to  prove  that  these  lands  have  been 
held  by  the  ghatwals,  and  also  prove  that 
the  Government  has  received  rents  for 
these  identical  lands.  The  fact  that  Govern- 
ment receives  revenue  from  the  zemindar 
does  not  alter  the  nature  of  the  case,  or  shift 
the  onus.  The  plaintiff  in  this  case,  like 
any  other  plaintiff,  was  bound  to  show  that 
these  cultivated  lands  were  held  by  him 
within  twelve  years  preceding  his  suit.  On 
the  contrary,  he  admits  that,  for  more  than 
twelve  years  from  the  time  that  he  acquired 
the  right  under  which  he  sues,  he  has  never 
held  them ;  and  so,  with  regard  to  this  por- 
tion of  the  lands  claimed  by  him,  his  claim 
appears  to  me  barred  by  the  Statute  of  Limit- 
ation. 

I  do  not  object  to  a  remand  regarding  any 
portion  of  the  lands  claimed  that  may  be 
admitted  by  both  parties  or  proved  by  evi- 
dence to  be  uncultivated. 

Although  the  ghatwals  may  perhaps 
succeed  in  proving  some  sort  of  possession 
even. of  these  landsi  yet  as,  from  the  very 
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nature  and  quality  of  these  lands,  such  pos- 
session cannot  necessarily  be  considered  as 
adverse,  it  is  not  at  all  advisable  to  apply 
any  limitation  to  the  claim  of  the  plaintiff 
regarding  such  lands. 

It  would,  however,  be  necessary  to  re- 
mand in  order  to  find  out  the  two  kinds  of 
lands  if  their  respective  quantity  and  iden- 
tity are  not  admitted  or  already  proved. 

Lochf  J, — With  regard  to  the  jungle 
lands,  I  see  no  objection  to  a  further 
investigation  being  made  as  proposed  by 
my  colleagues :  because  it  is  very  difficult 
to  prove  possession  of  such  tracts  unless 
the  proprietor  have  exercised  acts  of  owner- 
ship by  preserving  and  appropriating  the 
jungle  for  his  own  use,  or  permitting 
others  to  appropriate  certain  portions, 
paying  him  for  the  same.  The  mere  asser- 
tions of  possession  or  demarcation  in  a  map 
are  not  of  themselves  proof  of  possession. 

With  regard  to  the  cultivated  lands,  how- 
ever, I  do  not  see  why  the  Law  of  Limitation 
cannot  be  pleaded  by  the  defendants  in  this 
case  as  in  any  other,  where  the  complainant 
admits  that  he  has  been  out  of  actual  posses- 
sion for  more  than  twelve  years. 

The  ghatwallee  lands  of  Bishenpore  were 
originally  comprised  within  the  zemindary 
of  that  name.  At  the  instance  of  Govern- 
ment they  were  separated  from  that  zemin- 
daiy,  and  Government  took  possession  of  an 
area  nominally  aggregating  35,955  beegahs, 
assessed  at  4,641  rupees.  These  lands  had 
never  been  measured,  and  the  area  in  posses- 
sion of  the  ghatwals  was  known  to  be  much 
larger  than  stated,  and  the  first  returns  of 
the  ghatwallee  lands  received  through  the 
Police  Officers  shewed  that  the  lands  in  the 
occupancy  of  the  ghatwals  as  ghatwallee 
tenures  greatly  exceeded  the  area  mention- 
ed in  the  instrument  by  which  they  were 
transferred  to  Government  by  the  Rajah  of 
Bishenpore,  to  whom  a  remission  of  revenue 
from  the  jumma  of  Pergunnah  Bishenpore 
was  allowed. 

When  the  ghatwallee  lands  were  transfer- 
red to  Government,  they  were  entered  as  a 
separate  mehal  in  the  rent-roll  of  the  dis- 
trict, and  did,  in  fact,  constitute  a  separate 
estate  therein.  The  ghatwals  hold  their 
lands  direct  from  Government  in  return  for 
their  services  as  Police,  paying  also  a  small 
quit-rent.  They  stand  very  much  in  the 
position  of  talookdars  under  a  zemindar, 
paying,  however,  in  return  for  the  lands  they 
hold,  not  a  full  money-rent,  but  a  rent  consist- 
ing partly  of  service  and  partly  of  money. 
It  appears  ta  me  that  ^e  position  of  Govern" 


meat  as  proprietor  of  the  ghatwallee  mehal 
is  that  of  an  independent  zemindar,  deriving 
no  title  from  the  zemindar  of  Bishenpore» 
but  as  completely  separate  from  him  and 
his  zemindary,  as   if  Government  had  ac* 
quired   the  lands  by  gift   or  purchase,  or 
by    any    other    independent    mode.     Now, 
if  a  talookdar,   paying  a  fixed    jumma  to 
his  zemindar,  encroach  upon  the  property 
of  a  neighbouring  zemindar,  he  pays  no  in* 
crease  of  rent  to  his  own  landlord  for  lands 
so  acquired  ;  and,  if  the   injured  zemindar 
sleep  over  his  rights,  and  do  not  seek  to  re» 
cover  possession  within  the  period  allowed 
by  law,  the  talookdar  and  his  zemindar  rasf 
effectually  plead  the  Law  of  Limitation  agaiaSt 
him.     Why  should  the  same  rule  not  be  ap* 
plied  to  the  case  of  these  ghatwals  ?     If  a 
ghatwal  trespass,  the  party  injured  is  bound 
to  take  steps  to  remedy  the  injury  in  pro* 
per  time.    If  he  sleep  over  his  rights,  why 
should  he  not  lose  his  remedy  as  in  other 
cases?    The  conduct  of  the  ghatiirai  may 
be  reprehensible  in  appropriating  the  pro- 
perty of  another,  but  it  is  no   worse  than 
that  of  the  talookdar,  whom  I  have  supposed 
under  similar  circumstances ;    and,    if  the 
talookdar  and  his  zemindar  could  plead  limit- 
ation as  against  a  party  seeking  to  recover 
possession,  why  should  not  the  ghatwal  and 
Government,  his  zemindar,  be  able  to  take 
the  same  plea?     It  is  true  that  Government 
is  unable  to  show  that  it  has  received  rents 
for  the  lands  alleged  to  have  been  encroach- 
ed upon,  and  thus  exercised  acts  of  owner- 
ship over  them ;  but  a  zemindar,  whose  de- 
pendant talookdar  encroaches  on  the  neigh- 
bouring zemindar's  lands,  is  equally  unable 
to  show  this,  and  therefore  this  test  is  equal- 
ly defective  in  his  case  ;  and  yet  in  the  latter 
case,   if  the  injured  party    sleep   over  his 
rights,  he  loses  his  remedy. 

In  the  present  case,  we  find  that  plaintiff 
purchased  the  putnee  in  1839.  He  admits 
that,  in  regard  to  these  cultivated  lands,  he 
has  never  received  rents  from  the  ghatwals 
who  hold  them  rightly  or  wrongly  as  part 
of  their  ghatwallee  tenure.  In  fact,  he 
admits  that  he  has  exercised  no  rights  of 
ownership  over  them  for  more  than  twelve 
years.  He  alleges  that  his  predecessor  did 
collect  rents  from  the  ghatwals  which  they 
ceased  to  pay  on  his  purchase  of  the  putnee. 
Why  did  he  sleep  over  his  rights  if  they 
ever  were  in  existence  ? 

It  may  be  said,  however,  that  this  is 
not  a  suit  for  possession.  The  form  of 
the  suit  matters  very  little,  except  to 
show  th«  iagenuity  of  the. party  bringing 
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it  Id  substance  it   is   to  recover  posses- 
ana  bat.  instead   of  bringing   his    action 
lor  possession  and  mesne-profits  as  against 
TiOQg-()oers,  plaintiff  assumes  that  the  lands 
ve  his,  and  the  defendant  ghatwals  recusant 
occupants,  and  therefore  he  brings  his  action 
to  issess  their  tenures.     Had  the  suit  been 
koogk  in  its  present  form  against  an  ordi- 
nriemindar,  the  Law  of  Limitation  could 
km  been  as  effectually  pleaded  as  if  the  suit 
kid  been  to  recover  pK>ssession ;  and,  as 
iMif  by  his  pleading  shows  that  he  has 
teeo  oat  of  possession  for  more  than  twelve 
JOIF,  his  suit  would  have  been  held  to  be 
krred.    In  what    respect  is    Government, 
Udiig  the  ghatwalee  tenures  in  its  own 
^ght  as  zemindar,  in  a  different  position  from 
•n  ordinary  zemindar  ?    Government,  it  ap- 
peals to  me,  as  zemindar,  has  all  the  rights 
nd  privileges  of  an  ordinary  zemindar,  and 
^  laws  applicable  to  suits  brought  against 
ihe  latter  are  equally    applicable    to   suits 
ngiinst  the  former.   The  present  suit  brought 
for  assessment  is  simply  an  attempt  to  evade 
tkLawof  Limitation,  and,  if  effectual  now, 
my  be  used  in  all  cases.    I  would,  therefore, 
GOD^  so  much  of  the  order  of  the  Judge  as 
Riatetio  the  cultivated  lands. 

^^''j  J- — The  question  before  us  in  this 
0»is  a  simple  one,  viz.,  whether  the  Statute 
of  Limitation  bars  the  claim  on  the  plaintiff's 
wn  statement  of  his  case  or  not. 

Plaintiff  represents  that  he  purchased  in 

'^46,  or  1839,  at  a  sale  for  arrears  of  rent 

»der  Regulation  VIIL  erf  18 19,  the  putnee 

l>look  Lot  Kotriah,  in  which  the  lands  now 

Mi  for  lie ;  that  the  lands  in  suit  are  partly 

ttitivaled  and   partly    under    jungle ;    that 

fcf  the  cnltivated    portions  the  ghatwal  in 

foiseasion  bad  paid  rent  to  his  predecessor ; 

wt  they  fraudulently  refused  to  pay  them 

[:%  bim,  alleging   that  they   were   included 

^llbin  the  ghaiwallee  lands  for  which  they 

||iKi  a  quit-rent   to    Government ;   that   in 

■wj  a  certain  portion  of  his  talook,  con- 

*^?  of  35,955  beegahs  held  by  the  ghat- 

^s bearing  a  jummaof  Sicca  Rupees  4,641, 

'is*  bv  arrangement  with  Government,  made 

*er  lo  Government,  and  constituted  a  se- 

P^  estate  on   the   rent-roll   of   the   dis- 

^;  that  the  ghatwals  have  from  time  to 

^  encroached  upon  his  estate ;  and  that 

^^r  possession  of  the  1,362  beegahs  in  dis- 

P**^  «  an  encroachment  of  that  nature,  inas- 

•^b  as  the   area  is   not  within  tho   land 

^e  over   to   Government   in    1802  ;   ihat 

"^Depaty  Collector  in  the  Survey  Depart- 

iMbas  lately  demarcated  them  as  belonging 


to  the  ghatwailee  estate,  and*  they,  therefore, 
sue  for  the  reversal  of  the  survey  order  and 
for  the  declaration  of  their  right  to  the  same. 

The  ghatwals  plead  limitation,  alleging 
that  the  land  is  their  ghatwailee  land  for 
which  they  have  always  paid  quit-rent  to 
Government  as  ghatwals,  and  the  Govern- 
ment pleads  the  same. 

Had  all  the  lands  been  under  cultivation, 
and  the  zemindar  in  possession,  or  had  Go- 
vernment pleaded  that  it  had  by  the  receipt 
of  rents  exercised  the  right  of  ownership  con- 
tinuously over  the  whole  of  it,  this  posses- 
sion being  adverse  to  the  plaintiff,  it  would 
have  been  for  the  plaintiff  to  show  that  he 
had  been  in  possession  within  twelve  years 
prior  to  the  date  of  suit,  and,  failing  on  this 
point,  his  suit  must  have  been  dismissed. 
But  such  is  not  the  state  of  the  present  case. 
The  Government  pleader  admits  that  the 
land  in  dispute  is  partly  cultivated  and  partly 
jungle,  and  that  he  gets  a  quit-rent  from 
the  ghatwals  for  a  large  quantity  of  land  ; 
and  that  he  is  unable  to  say  whether  this 
is  portion  of  the  land  on  which  the  quit-rent 
was  fixed  or  not,  that  is,  he  is  unable  posi- 
tively to  assert  an  adverse  possession  to  the 
defendant.  Now,  as  regards  the  uncultivated 
land,  there  seems  to  me  to  be  no  doubt  that 
there  was  no  possession  accompanied  by  an 
exercise  of  the  right  of  ownership  in  any  one, 
either  in  the  plaintiff  or  in  Government ; 
the  ghatwal's  possession  alone  is  not  adverse 
to  the  plaintiff,  they  being  under-tenants. 
It  follows  that,  for  this  portion  of  the  claim, 
the  case  must  unquestionably  be  remitted 
for  reinvesligaiion  as  to  whether  the  un- 
cultivated land  formed  portion  of  the  lands 
made  over  to  the  Government  in  1802,  or 
not?  If  it  did,  the  plaintiff's  suit  must  be 
dismissed ;  whereas,  if  it  did  not,  he  must 
obtain  a  decree. 

Again,  as  to  the  cultivated  lands,  as 
Government  is  unable  to  assert  that  these 
lands  are  those  on  which  quit-rents  of  the 
ghatwals  were  fixed,  and  consequently  those 
on  which  it  has  continuously  exercised  the 
right  of  ownership,  the  mere  fact  of  the 
ghatwals  having  taken  possession  of  and 
cultivated  them  cannot,  by  limitation,  bar  the 
right  of  either  zemindar.  In  this  state  of 
things,  it  seems  to  me  that  no  application 
of  the  Statute  of  Limitation  on  the  pleadings 
can  be  made  ;  but  this  portion  of  the  case, 
as  well  as  that  regarding  the  uncultivated 
lands,  must  be  tried  upon  its  merits,  the  real 
issue  being,  are  the  cultivated  lands  in  dis- 
pute within  the  estate  of  plaintiff,  or  the 
ghatwailee  estate  of  Government,  as  settled 
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in  1802?  The'  plaintiff  alleges  that  his 
predecessor  in  the  putnee  always  collected 
rents  from  these  lands ;  if  he  is  by  evidence 
able  to  prove  this,  it  will  go  far  to  establish 
his  title  to  them,  as  on  the  part  of  Government 
it  is  not  asserted  that  these  particular  lands 
have  ever  been  subjected  by  ii  to  assessment. 
On  the  view  of  the  case  expressed  above, 
the  whole  case  should,  in  my  judgment,  be 
remitted  for  enquiry  on  its  merits  in  the  mode 
above  suggested. 


In  consequence  of  the  death  of  Mr, 
yustice  Levtnge,  the  case  was  heard  by 
the  Chief  Justice  (Sir  Barnes  Peacock)  y 
by  whom  it  was  again  referred  to  a  Full 
Bench  with  the  following  order : — 

Peacock,  C,  J, — But  for  the  opinion  of 
the  two  learned  Judges  (Mr.  Justice  Trevor 
and  Mr.  Justice  Norman)  I  should  have 
entertained  no  doubt  or  difficulty  on  the 
subject  of  this  case.  As  to  the  cultivated 
lands,  those  learned  Judges  differ  from  Mr. 
Justice  Loch  and  Mr.  Justice  Shumbhoonath 
Pundit.  It  appears  to  me  that  the  decision 
of  the  1 8th  June  i860,  which  was  passed 
by  Mr.  Justice  Loch  and  Mr.  Justice  Bay- 
ley,  is  perfectly  correct ;  and,  following  that 
decision  and  the  principle  on  which  cases 
of  this  sort  ought  to  be  determined,  it  ap- 
pears to  me,  if  I  can  legally  express  an 
opinion  upon  the  subject,  that  the  decision 
of  Mr.  Justice  Loch  and  Mr.  Justice  Shum- 
bhoonath Pundit,  as  to  the  cultivated  lands, 
is  correct.  But  I  unfortunately  differ  with 
those  two  learned  Judges  with  regard  to 
the  uncultivated  lands,  because  it  appears 
to  me  that  there  may  be  a  possession  of 
uncultivated  lands  or  jungle,  just  as  much 
as  of  cultivated  lands.  Take  the  instance 
of  a  Tea  Garden  in  Cachar  or  Assam. 
There  is  no  doubt  that  persons  have  bought 
land  from  Government  for  Tea  Gardens,  who 
are  in  possession  of  the  whole,  notwithstand- 
ing large  portions  are  jungle  and  wholly 
uncultivated.  There  may  be  great  difficulty 
in  proving  the  possession  of  uncultivated 
lands  ;  and,  if  there  is  any  doubt  as  10  who 
is  in  possession,  the  case  would  probably  be 
determined  in  favor  of  the  party  who 
proves  title.  But  if  one  party  can  prove 
that  he  has  been  in  adverse  possession  of 
uncultivated  lands  for  a  sufficiency  Jong 
time  to  bar  the  remedy  of  the  person  who 
has  title,  the  case  of  the  latter  may  be  bar- 
red by  limitation,  as  to  uncultivated  land  , 
or  jungle,  in  the  same  manner  and  to  the  i 
same  extent  as  regards  cultivated  lands.    Mr.  ' 


Justice  Loch  says  that  it  is  very  difficnlt  to 
prove  the  possession  of  uncultivated  lands» 
and    Mr.    Justice    Pundit    is    of   the    same 
opinion.     But,    although    such    a   difficulqr 
may   exist,    it    does    not   follow  that  it  is 
insurmountable.     Therefore,  if  I  could  cif* 
press   an  opinion   as  to    whether  the  cast 
should   be   remanded,  I  should  remand  it^ 
if  at  all,   as  to  the  uncultivated  lands,  to 
try  first  whether  the   ghatwals  had  or  had* 
not  had   adverse  possession  of  the  unc 
tivated  lands  for  a  period  exceeding  twel 
years  before  the  commencement  of  the  suitjl 
and  should  hold  that,  if  the  possession 
the    ghatwals   for  twelve   years   before 
institution  of  the  suit  should  be  establishe 
the  plaintiff  would  be  barred  with  regard 
the  uncultivated  lands  just  as  much  as  wii 
regard  to  the   cultivated    lands.    If  neit 
party  should  be  proved  to  have  had  actoai 
possession,  or  to  have  exercised  rights  sucb^ 
as  would  amount  to  possession,  or  from  wbidi  ! 
possession  might  be  inferred,  the  quesiionof 
title  would   have  to  be  gone   into.     This 
would   be  the   case  if  the   cause  were  re- 
manded for  re- trial  of  the  uncultivated  lands  $ 
but  I  am  not  sure  that  it  will  not  turn  oul 
ihat  the  Lower  Courts  have  found  as  a  fact 
that  the  ghatwals  were  in  possession  of  the 
uncultivated  lands.    This  question,  however,! 
cannot  enter  into  as  a  fifth  Judge,  the  four  1 
other  Judges  not  differing  as  to  the  unctilii*,^ 
vated   lands.     If  I  were   to   give  judgmcal  1 
as  to  the  cultivated  lands,  and  an  applicatioft ' 
for  a  review  of  judgment  were  to  be  pre- 1 
sented  as  to  the  uncultivated  lands,  as  thej 
pleader  for    Government    has    proposed,  1 1 
could  not  express  an  opinion  on  that  matteTf  \ 
because  I  should  be  no  party  to  the  judjf* 
ment   as  to  the   uncultivated   lands;  as  tO' 
those  lands  the  judgment  would  be  thatw- 
the  four  Judges  alone.     But,  upon  looking , 
at  Section  23  of  Act  XXIII.  of  1861, 1  dottl*4 
whether  I  have  power  to  express-  an  opinion  1 
at  all  in  the  case.     That  Section  enacts  as  I 
follows :    *'  If,    when    the    Court   consist  of  - 
'*  only   two  Judges,  there  is  a  difference  pt 
"  opinion    upon   the    evidence   in   cases  in  I 
"  which  it  is  competent  to  the  Court  to  go  i 
"  into  the  evidence,  and  one  Judge  concur  | 
"  in  opinion  with  the  Lower  Court  as  to  the  | 
"  facts,  the  case  shall  be  determined  accord^ 
'*  ingiy  ;  if  in  a  Court  so  constituted"  (that  is,  ' 
a  Court  composed  of  two   Judges)  "^^*'*  ; 
**  is  a  difference  of  opinion  upon  a  point  of  j 
"  law,  the  Judges  shall  state  the  point  upon  ; 
"which  they  differ,   and  the  case  shall  be^^ 
"re-argued  upon  that  question  before  one  Of  ? 
"  more  of  the  other  Judges,  and  sbaH  "^^ 
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**dettimiDed  according  to  the  opinion  of  the 
I  ''nijonty  of  the  Judges  of  the  Sudder 
"Cout  by  whom  the  appeal  is  heard." 
HbCbait  hy  whom  this  appeal  was  heard 
not  a  Court  consisting  of  only  two 
Jufges.  It  was  a  Court  consisting  of  five, 
irib,  if  one  of  ihem  had  not  unfortunately 
AdfVould  have  considered  and  passed  their 
Ugment  on  all  the  points  brought  forward, 
fk  Justice  Levinge  might  have  expressed 
i(i  IpinioQ  as  to  the  uncultivated  lands 
1  cannot.  I  therefore  do  not  stand  in 
ome  position  as  he  did.  It  is  not  a 
technical  objection,  because,  when  the 
take  time  to  consider  and  consult 
,  it  is  possible  that  the  opinion  and 
nts  of  one  Judge  might  to  some 
It  influence  the  opinion  of  another 
It  might  have  been  that  Mr.  Justice 
inge  might  have  convinced  Mr.  Justice 
Md  Mr.  Justice  Shumbhoonath  Pundit 
ilihough  there  might  be  great  difficult)' 
proving  possession  of  uncultivated  lands, 
Qsc  should  not  necessarily  be  remanded 
*  try  the  question  of  title  imtil  the  question 
•^P«8cssion  had  been  first  determined,  or 
**  4e  fact  of  possession  of  the  unculti- 
Mm  lands  had  been  decided  by  the  Lower 
*^*<^and  was  not  open  to  be  reversed  on 
♦^appeal.  When  the  case  came  before 
to  refer  it  to  a  fifth  Judge  in  conse- 
"cc  of  the  death  of  ^Ir.  Justice  Levinge, 
*^ht  that  that  would  be  the  proper 
*^-  It  did  not  occur  to  me  then  that 
«oould  not  be  in  precisely  the  same  posi- 
es that  learned  Judge,  and  to  point  out 
wnsuiiation  and  express  my  views  on 
'"  points  of  the  case  upon  which  there 
"0  difference  of  opinion  amongst  the 
four  Judges.  But,  upon  further  con- 
i^t  it  appears  to  me  that  this  is  not 
'  within  Section  23  of  Act  XXIII.  of 
^nd  that  the  case  ought  to  be  re-argued 
fi^e  Judges,  of  whom  I  will  form 
I  think  that  the  other  four  Judges 
*o  be  the  four  who  heard   the   case 

^fierefore,  without  expressing  any  decided 

">n  on  the  points  upon  which  the  learned 

"^  either  differed  or  agreed,  because  my 

[r^  open  to  be  influenced  upon  further 

Ite^"^  ^  ^^  ^*'^»  ^^  ^y  ^^^  opinions  and 
S?^^^  ^  niy  learned  brothers,  I  mere- 

I  in       ^^  ^^•**  ^^  ^^^  ^  ^^^^  ^^^  ^  single 
I  ^  Mr  Section  23  of  Act  XXIII.  of 

I  iu**'*^liat  it  must  be  re-heard  before  a 

of  five  Judges.     I  will  arrange  and 

day  for  the  re-hearing  of  the  case 

Judges  as  above  stated.    I  am  very 

oLIII. 


sorry  that  the  mistake  should  have  occurred, 
and  that  the  learned  Counsel  should  have 
had  the  trouble  to  re-argue  the  case  fruitlessly* 


TAe  case  was  accordingly  re-heard  before  a 
Full  Benchy  when  the  following  judgments 
were  delivered  : — 

Peacock,  C.  J. — ^There  are  two  qaestions 
in  this  case,  ist :  As  to  the  cultivated 
lands  of  which  it  is  admitted  the  defendants 
were  in  possession ;  and,  secondlyy  as  to  the 
uncultivated  lands. 

It  appears  that  the  ghatwallee  lands 
were  originally  part  of  the  zemindaiy  of 
Bishenpore,  and  for  some  reasons  (as  to 
which  it  is  not  necessary  now  to  enquire)  a 
portion  of  the  lands  was  given  up  by  the 
zemindars  to  the  Government,  and  the  Go* 
vernment  gave  up  a  portion  of  the  revenue 
assessed  on  the  zemindary. 

Upon  a  survey  of  the  lands  which  are  now 
in  dispute,  both  the  cultivated  and  unculti- 
vated lands  were  included  as  belonging  tp 
the  Government,  and  in  the  ppssession  oftbe 
ghatwals.  The  owners  of  the  putnee  of  Bish- 
enpore claim  to  set  aside  that  survey,  and 
to  declare  that  they  were  entitled  to  tlie  l^d^s 
both  cultivated  and  uncultivated.  They  ad^^ 
mit  that,  as  to  the  uncultivated  lands,  th^y 
have  never  been  in  possession,  or  in  the  re-' 
ceipt  of  any  rent  since  the  year  1839,  when 
they  became  purchasers  of  the  putnee  unjd^r 
a  sale  for  arrears.  But  they  say  that  from 
that  time  the  defendants  (the  ghatwals)  frau- 
dulently or  dishonestly  refused  to  pay  them 
rent  as  they  did  to  their  predecessors.  The 
defendants  say  that  they  never  paid  any  ir^nt 
for  the  land  to  the  putneedar  of  Bishenpore ; 
that  that  allegation  is  not  true;  that  thej 
hold  now,  and  have  held  these  lands  sinc^ 
1839,  without  paying  any  other  than  thp 
quit-rent  which  they  paid  to  Government. 
It  is  an  important  question  (as  rejgards  not 
only  the  Government,  but  as  rejg^ds  the 
ghatwals  also)  whether,  in  respect  of  lands 
which  the  defendants  claim  to  have  held  as 
part  of  their  ghatwalee  tenure,  they  are  no^ 
to  be  called  upon  to  pay,  in  addition  to  the 
quit-rent,  a  rent  to  the  putneedar,  on  the 
ground  that  they  are  a  portion  of  the  lands  of 
the  putnee  of  Bishenpore.  If  the  plaintifis  c^ 
make  out  that  the  ghatwals  did  pay  ren^  tp 
their  predecessors,  such  payment  as  against 
the  ghatwals  would  be  evidence  ifaat  the  lands 
in  respect  of  which  the  payment  was  made 
was  part  of  the  putnee  of  Bishenpore.  Bat 
the  ghatwals  could  not  legally  transfer  the 
right  to  the  lands,  if  they  leaUy  were  pAct  of 
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the  ghatwallee  estate,  from  the  Government 
to  the  putneedar  paying  rent  to  the  putnee- 
dar  of  Bishenpore  in  addition  to  the  quit- 
rent.     Therefore,  as  regards  the  ghatwals,  it 
is  necessary  to  enquire  whether  they  did  or 
did  not  pay  rent  to  the  putneedar  prior  to 
1839.     If  they  did,  such  payment  as  regards 
the  ghatwals  would  be  evidence  in  favor  of 
the  owners  of  Bishenpore.     But,  as  against 
•the  Government,  the  mere  fact  of  paying  the 
•owners  of  Bishenpore  would  not  be  sufficient. 
The  first  issue  that  ought  to  be  tried  as  to 
the  cultivated  lands  is,  whether  the  defend- 
ants (ghatwals)  or  those  under  whom  they 
^daim  paid  rent  for  any  and  what  part  of  the 
'Cultivated  lands  to  the  predecessors  of  the 
, plaintiff;  and,  next,  whether   the   cultivated 
and  uncultivated  lands  or  any  and  what  part 
of  them  formed  part  of  the  putnee  of  Bish- 
enpore. 

Then,  as  to  the  uncultivated  lands,  it  is  said 
that  the  defendants  were  not  in  possession. 
But  the  survey  shows  that  they  are  in  posses- 
sion, and  that  those  lands  are  part  of  the 
ghatwallee  lands  ;and,the  action  being  brought 
.to  set  aside  the  award  made  in  that  survey, 
there  is  a  primd  facie  case  in  the  defendants* 
*favor  that  they  were  in  possession  of  those 
"lands.     Now,  although  it  may  be  difficult  in 
many  instances  to  prove  the  actual  possession 
'of  jungle  lands,  it  is  possible  to  do  so.     The 
civil   law   requires   different  kinds   of  proof 
•according  to  the  nature  and  qualit}'  of  the 
things  to  be  possessed.     It  is  laid  down  as 
follows  in  Domat's  Civil  Law : — 

"  One  may  possess  corporeal  things  whether 

"thev  be  moveable  or 
■21^0.^^  ^4^'  P*''^-  "immoveable;  but,  ac- 
'       '  '*  cording    to    the    differ- 

'^ences  of  their  nature,  the  marks  of  the 
"possession  of  them  are  different.  Thus, 
"one  may  possess  moveables,  by  keeping 
'^*them  under  lock  and  key,  or  having  them 
'"  othen^'ise  at  one's  disposal ;  thus,  one 
"possesses  cattle,  either  by  shutting  them 
"  up,  or  giving  them  to  be  kept ;  thus,  one 
"  possesses  a  house  by  dwelling  in  it,  or 
"  having  the  keys  thereof,  or  trusting  it 
"to  a  tenant,  or  by  building  in  it;  thus, 
"  one  possesses  lands  by  cultivating  them, 
*'  reaping  the  fruits,  going  or  coming 
"through  them,  or  disposing  thereof  at 
"  pleasure." 

The  marks  of  possession,  therefore,  with 
•  regard  to  property  depends  on  the  nature  of 
f^the  property.  It  is  not  necessary,  in  order 
rto  prove  possession,  to  prove  an  actual  bodi- 
Jy  continuous  possession. 


Domat  says :   "  Although  possession 

"  plies  the   detention 

21^3.^*"    ^47,    para.      « ^j^^j     ^^     possCSS, 

"this     detention     01 
"  not  to  be  so  understood  as  if  it  wei 
"  cessary  to  have  always,  either  in  our 
"  or  in  our  sight,  things  of  which  we 
"  the  possession.     But,  after  possession 
"  been  once  acquired,  it  is  preserved 
"  an  actual  possession.'' 

The  exercise  of  such  acts  of  ownei 
over  jungle   lands  as  would  ordinarily 
exercised  over  property  of  that  nature  wi 
be  evidence  of  possession.     For  instant 
it  were  proved  that  the  ghatwals  wem, 
the  habit  of  cutting  or  preserving  the 
gathering  wax  or  wild  honey,  collecting 
lac,  &c.,  may  all  be  evidence  of    acts 
ownership  or  possession  ;    and   those 
have  to  deal  with  the  facts  of  the  case 
determine  whether  the  acts  were  refei 
to  the  right  of  property  or  possession,  or 
of  mere  right  or  easement  independent 
possession.      As,    therefore,    there  may 
possession  of  uncultivated  land,  as  well 
of  cultivated  land,  the  question  must  be 
whether  the  defendants  were  in 
of  the  uncuhivated  lands  from  the  year  i8j 
or    for  a    period    exceeding    twelve 
next  before  the  commencement  of  this 
and  if  they  had  possession  of  the  uncuU 
lands   or  of  any  portion   of  them 
they  ever  paid  rent  for  them  to  the  p! 
or  his  predecessors. 

I  think  these  are  the  only  issues  whidi: 
will  be  necessai}'  to  try  for  the  purpose 
coming  to  a  correct   conclusion   as  to 
final  decision  of  this  case.      But,  as  th< 
questions  of  fact  may  be  difficult  to  be 
with   upon  the  evidence,   1  think  it  will 
well  to  direct  the  Judge  to  lake  the 
to  his  own  file,  so  that,  in  case  of  nec< 
it  may  come  up  to  this  Court  as  a  rc{^ 
appeal,  and  be  heard  and  vdetermined  as 
on  the  questions  of  fact  a,s  the  questions 
law.  \ 

The  issues  are  as  follow  :-r- 

ist.   Whether  the   defendVnts  (ghatwabj 
or  those  under  whom  they  claim,  paid  r4 
for  any  and  what  part  of  the  \|ultivated 
to   the   plaintiff  or  his  prede( 
putnee  estate  ? 

2nd.   Whether  the  culiivateA  or  unci 
vated  lands  claimed,  or  any  and^ 
them,  formed  part  of  the  putnee 
plaintiff  ? 

jrd.  Whether  the  defendants' 
were  in  possession  of  the  uncuhivi 
pr  of  any  and  what  part  of  them 
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i8j9,  or  for  a  period  exceeding  twelve 
^eais  bdfore  the  commencement  of  this  suit  ? 
4A.  Whether  they  paid  rent  for  the  same, 
iotvaj  and  what  part  of  them,  to  the 

or  the  owner  of  the  putnee  estate  ? 
Isfaould  add  that  a  tenant  cannot  prescribe 
his  landlord  according  to  the  English 
or  the  civil  law,  nor,  as  I  understand, 
ling  to  the  law  as  laid  down  in  the 
er  Decisions. 
Iftvor,  J. — When  this  case  was  last  be- 
fdie  (jourt,  I  put  in  a  written  judgment, 
I  see  no  reason  to  alter  the  opinion 
expressed.  It  appears  to  me  that 
case  should  be  referred  to  the  Lower 
for  enquiry  on  only  one  point,  viz.., 
vhom  is  the  title  to  the  lands  in  dis- 
■is  it  with  the  plaintiff  or  the  defend- 
?  The  only  party  who  could  plead  an 
possession  to  the  plaintiff  is  the 
iment.  But  it  has  never  set  up 
adverse  possession,  and  the  mere  fact  of 
gfaatwals  having  been  in  possession  as 
cannot  entitle  them  to  do  so.  Such 
the  case,  in  my  opinion,  the  only  point 
enquiry  is,  as  I  have  above  stated,  with 
u  the  title — with  the  plaintiff  or  the 
It;  and  I  would  send  the  case  back 
Aat purpose  only. 

Zaci,  J, — I   still  adhere   to   my   former 
I  think  the  suit  is  barred  by  limit- 
The  plea  set  up  by  the  defendants, 
taken  together  by  the  zemindar  and  the 
1,  is  a  valid  plea ;  and,  as  the  plaintiff 
that,  as  regards  the  cultivated  lands,  he 
exercised  no  rights  of  ownership  for  more 
twelve  years,  he  cannot  bring  his  action 
recover. 

With  regard  to  the  uncultivated  land,  how- 
r,  there  is  not  the  same  admission  made  ; 
therefore,  I  think  the  case  may  go  back 
lin  for  the  question  of  possession  to  be 
ried  as  proposed  by  the  learned  Chief 
ice.  If  plaintiff's  possession  within 
Ive  years  be  proved,  it  will  go  far  to 
his  title. 

\Nitrman,  J, — I  adhere  to  the  opinion  I 
'"inally    expressed     in    this  case.     With 
ace    to    the    arguments    which    have 
taken   place,   it   is  necessary  to  add 
when  the  case  was  before  the  Court  on 
last  hearing,   Baboo    Kishen    Ki shore 
admitted  that  the  Government  had 
received  rent  specifically  for  these  lands 
the  ghatwals,  defendants,  who  were  in 
«on.    For  the  purpose  of  the  plea  of 
m,  it  must  be  assumed   that  these 
ut  within  the  limits  of  the  decennially 
'  estate  of  Bishenpore.    I  think  that, 


when  a  person  holds  lands  within  a  zemin- 
darv,  but  not  under  a  zemindarv  title,  in 
order  to  sustain  the  plea  of  limitation  against 
the  zemindar  suing  to  assess,  he  must  show- 
a  possession  adverse  to  that  of  the  zemindar. 
If  he  is  a  mere  ryot,  his  possession  is  not 
adverse.  Again,  as  a  mere  squatter,  he  \  Z' 
cannot  plead  limitation.  If  the  plea  of  limit- 
ation could  be  pleaded  successfully,  it  would 
be  on  the  ground  that  from  a  twelve  years' 
possession  it  could  be  inferred  that  a  rent-* 
free  tenure  has  been  created  within  the  ze* 
mindary.  But  such  a  grant,  if  actually 
made,  would  be  invalid,  and,  as  it  appears 
to  me,  contrary  to  Section  10  of  Regulation 
XIX.  of  1793.  That,  I  believe,  is  the  true 
ground  of  the  decisions  in  cases  like  Sheikh 
Shafaetoollah  versus  Joy  Kishen  Mookerjee, 
7  Select  Reports,  p.  499,  and  in  the  S.  D. 
A.  Rep.,  1850,  p.  188,  that  the  general  Law 
of  Limitation  is  inapplicable  to  the  case  of 
a  person  who  proceeeds  to  assess  rent  against 
another  holding  under  an  alleged  invalid 
rent-free  tenure. 

In  that  case,  and  in  Degumber  Mitter's 
case,  it  is  said  that  the  cause  of  action  was 
a  perpetually  recurring  one.  I  think  that 
principle  applies  to  the  persons  who  are 
now  found  occupying  lands  within  the  ze- 
mindary  of  Bishenpore.  They  themselves 
could  not  plead  limitation  in  a  suit  to  assess 
and  declare  the  land  to  be  mdl  lands.  I 
think  it  makes  no  difference  that  they  are 
holding  adjacent  lands  under  the  Govern- 
ment. They  say  that  the  lands  are  within 
a  zemindary  belonging  fo  the  Government. 
Are  they  or  are  they  not }  That  is  a  simple 
issue.  It  may  be,  as  a  general  rule,  that 
encroachments  are  to  belong  to  the  estate  of 
the  landlord  under  whom  the  encroaching 
tenant  holds.  But  that  is  a  presumption 
capable  of  being  rebutted.  It  is  by  no 
means  clear  that  there  is  such  a  presumption 
in  favor  of  the  landlord  as  against  a  strangr 
er.  Lord  Campbell,  in  Doe  dem  Baddeley 
versus  Massey,  17  Q.  B.  376,  says:  "The  prin- 
^'  ciple  must  be  that  the  lessee  is  stopped 
*'  from  denying  that  the  whole  premises  are 
"  those  which  were  demised  to  him.  It 
''  would  be  strange  to  say  that  the  tenant 
'*  steals  for  the  benefit  of  his  landlord."  If 
it  be  said  that  the  land  was  taken  in  for  the 
landlord's  benefit,  "  the  landlord  is  thereby 
''  entitled  as  against  the  tenant  who  took,  but 
"  not  against  a  third  person."  The  zemindar 
of  Bishenpore  being  liable  to  the  payment  of 
Government  revenue  in  respect  of  these 
lands,  it  is  exactly  the  same  as  if  a  contract 
existed  with  the  Government.     It  appears  to 
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me  that  the  Government  cannot  be  in  the 
[Sbsitton  of  being  entitled  to  claim  the  Go- 
vehiment  revenue,  and  at  the  same  time  to 
plead  Adverse  possession  as  against  the  ze- 
mindar in  respect  of  these  lands. 

I  am,  therefore,  prepared  to  say  that  the 
Government  cannot  set  up  an  adverse  pos- 
session. It  is  clear  that  the  Government 
never  did,  in  fact,  assert  any  adverse  title  by 
taking  rent  for,  br  specifically  asserting  a 
cl^iin  to,  those  lands  as  against  the  zemindar. 
Had  the  Government  actually  asserted  an 
adverse  title  to  the  lands  as  being  part  of 
the  ghatwallee  lands  more  than  twelve  yearii 
ago,  the  question  would  have  been  different. 

As  to  the  first  issue  proposed  by  the 
learned  Chief  Justice  (namely,  whether  the 
ghatwals,  or  those  under  whom  they  claim. 
paid  rieht  for  the  cultivated  lands  to  the 
plaintiffs  or  their  predecessors),  I  see  no 
objectibn  to  it,  and  if  that  issue  is  found  in 
FaVor  of  the  plaintiffs,  and  it  is  shown  that 
khie  fehatwals  ever  paid  rent  to  the  now 
plaintiffs  or  their  predecessors,  they  cannot 
convert  what  was  once  a  tenancy  into  an 
adverse  possession. 

Nor  have  I  any  objection  to  the  second 
issue,  Whether  the  cultivated  and  uncultivat- 
ed lands  ever  formed  part  of  the  plaintiff's 
putneie  estate. 

The  third  zxA  fourth  issues,  whether  the 
defendants  were  in  possession  of  the  unculti- 
vated lands  for  more  than  twelve  years  before 
suit,  and  whether  they  ever  paid  rent  for 
the  same  to  the  putneedar,  are  material  ; 
beciause,  if  found  against  the  defendant,  they 
dispose  of  the  case,  even  if  the  view§  t  have 
enunciated  are  not  adopted  by  the  majority 
of  the  Court. 

Shumhhoonath  Pundit,  J. — The  ghat- 
wals  hold  a  separate  estate  so  long  as  it 
is  not  proved  that  they  were  the  ryots  of 
the  plaintiff  or  of  his  predecessor  ;  they  have 
a  right  to  plead  adverse  possession  and  limit- 
ation against  the  plaintiff.  That  the  ghat- 
wals  were  originally  allowed  to  hold  as  ghat- 
wals  lands  in  quantity  less  than  they  are 
now  holding  would  not  alter  the  position  of 
things.  Or  affect  the  rights  of  the  defendants. 

When  the  ghatwals  pay  only  a  quit-rent 
in  a  lump  sum  for  the  ghatwallee  estate.  Go- 
vernment may,  without  any  prejudice  to 
the  rights  of  the  ghatwals,  say  that  it  can- 
not declare  that  for  any  particular  parcel  we 
get  or  do  hot  get  the  quit-rents.  Whether 
the  lands  in  dispute  are  parts  of  the  original 
ghatwallee  tenure,  or  represent  the  encroach- 
ments of  the  ghatwals  upon  the  zemindary 
lands.  It  does  not  alter  the  state  of  things. 


Government  can  hold  adversely  to  the  plaint- 
iff through  the  ghatwals  if  they  have  held 
the  lands  in  dispute  as  ghatwals.  As  re- 
gards the  cultivated  lands,  plaintiff  admits 
that  he  has  not  received  any  rents  for  them 
since  his  purchase,  and  so  to  prove  any- 
thing on  this  point  favorable  to  the  plaint- 
iff, the  onus  is  upon  him.  As  to  the  azh 
cultivated  portion,  if  the  defendant  likes  to 
plead  the  adverse  possession  of  a  property 
which  may  be  legally  held  by  plaintiff  with- 
out the  exercise  of  many  ordinary  proprie^ 
tary  rights,  the  defendants  must  prove  tfaii 
their  alleged  possession  of  these  lands  il 
such  as  can  legally  and  reasonably  be  caliefl 
adverse  to  the  plaintiff. 

I  have  no  objection  to  an  order  of  re*  i 
mand,  directing  that  for  lands  cultivated  moit.- 
than  twelve  years  ago,  if  the  plaintiff  like%; 
he  may  prove  that  his  predecessor  bad  re-j 
ceived  rent  from  the  defendants  now  in  pos- ; 
session  or  their  predecessors ;  and,  if  he  can 
prove   that,   then   those  who  held  once  as 
tenants  cannot  be  allowed  to  hold  for  them- 
selves  or  others  adverse    to   their  fornier 
landlord.     It  may  also  be  directed  that,  with 
regard    to    lands    brought    into   cultivation 
within  twelve  years,  there  would  not  be  any 
question  of  limitation.     As  to  the  unculti- 
vated lands,  if  the  defendants  can  prove  that 
they  have  held  possession  of  these  in  sodi 
a  manner  as  to  make  their  holding  actually 
adverse  to  the  plaintiff,  then  limitation  wiU 
apply  to  the  claim  for  this  portion.    If  flff 
both    or   any    portion    of    them    limitatioa  ^ 
does  not  apply,  then  for  the  same  the  title  of  i 
the  plaintiff  is  to  be  enquired.     The  case  il 
to  go  to  the  Zillah  Judge,  and  not  the  Princi- 
pal Sudder  Ameen,  that  the  decision  arrived 
at  by  the  Lower  Court  may  be  appealable  to 
this  Court  as  a  regular  appeal. 


The  15th  June  1864. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chi^ 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  J.  P.  Norman,  and  Shumbhoonath 
Pundit,  Judges. 

Minors— Jurisdiction  of  Court  of  Wards  (not 
affected  by  Act  XL.  of  1858). 

Case  No.  466  of  1865. 

Special  Appeal  from  a  decision  passed  fy 
Mr.  C.  Hohhouse,  Judge  of  Midna- 
pore,  dated  the  21st  December  1864, 
affirming  a  decision  passed  by  Baboo 
Obhoy     Coomar    Dutt    Roy    Bahdwt^ 
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fnndptl  Sudder  Ameen  of  that  Dhirid, 
iMthi  2ph  September  1S64, 

Mod]ioo$oodQn  Singh  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Midnapore  and  Messrs.  R. 
WatsQn  and  Co.  (Defendants),  Respondents. 

Baboos  Ashootosh  Dhur  and  Chunder 
Madhub  Ghose  for  Appellant. 

Seko  Kishen  Kishore  Ghose  and  Messrs.  R. 
T.  Allan  and  J.  S.  Roch/ort  for  Respon- 
dents. 

TleCburt  of  Wards  is  not  prevented  by  Act  XL.  of 
d^  from  taking  a  minor  and  his  estate  under  their 
fntection  bv  reason  of  a  certificate  of  administration 
fiairted  by  the  Civil  Court  under  that  Act. 

This  case  was  referred  to  a  Full  Bench 
wiih  Ihe  following  order : — 

Morgan  and  Shumbhoonath  Pundit, 
JJ,—This  appeal  was  heard  by  us  a  few 
dajs  ago,  when  it  appeared  that  the  ques- 
to  ior  decision  (which  is  whether  the  Court 
d  Wards  may  at  any  time  claim  the  guard ian- 
^  (rfa  minor  and  the  management  of  his 
pn^Kitf,  notwithstanding  that  a  Civil  Court 
fosadkn  under  Act  XL.  of  1858  has  been 
^fpoinied)  had  formerly  been  before  a  Divi- 
ibn  Court,  who  had  so  dealt  with  it  that, 
without  expressly  deciding  the  point,  they 
kd  apparently  intimated  an  opinion  in  the 
wfleciors  favor. 

The  question  is  a  very  important  one,  and 
%  nnder  the  power  reserved  to  the  High 
poort  by  the  13th  Section  of  the  Statute 
^  and  25  Vic,  Chapter  104,  a  Division 
Ototof  more  than  two  Judges  can  be  con- 
tttnted  to  hear  and  dispose  of  it,  it  seems 
■  us  that  such  a  Court  should  be  constituted 
w  the  purpose. 


Tki  case  was  accordingly  heard  before  a  Full 
Bench,  when  the  following  judgments  were 
iilivered : — 

Peacock,  C,  J. — We  are  of  opinion  that 
™^  Court  of  Wards  was  not  prevented 
"T  ^ct  XL.  of  1858  from  taking  an  infant 
^  his  estate  under  their  protection  by 
*»0B  of  a  certi6cate  of  administration 
*n«ed  by  the  Civil  Court  under  Act  XL.  of 
»5^.  Before  the  passing  of  Regulation 
^J^  iSaa,  it  seems  that  it  was  considered 
™tt  the  old  Regalations  to  be  the  duty  of 


the  Court  of  Wards  to  take  the  protection  in 
all  cases  in  which  they  had  the  legal  power 
to  do  so.  Regulation  VL  of  1822  was  passed 
partly  for  the  purpose  of  authorizing  the 
Court  of  Wards  to  refrain  from  takiiig 
the  estate  of  an  infant  under  their  protec- 
tion. In  the  preamble  of  that  Regulation  it 
is  said  :  **  It  is  moreover  expedient  to  enable 
**  the  Courts  of  Wards  to  refrain  from  inter- 
'*  fering  with  the  estates  of  minors  or  other 
"  disqualified  proprietors  in  cases  wherein 
'*  they  deem  their  interposition  unnecessary  or 
'*  inexpedient."  Section  4  then  enacts  as 
follows:  "The  several  Courts  of  Ward^ 
"are  hereby  vested  with  a  discretion  to  re- 
"  frain  from  interfering  with  the  estates  of 
"  minors  or  other  disqualified  proprietors  in 
**  cases  wherein  they  may  deem  their  inter- 
*'  position  unnecessary  or  inexpedient." 
And  in  the  latter  part  of  the  Section  it  id 
said  :  "  And  it  will,  of  course,  be  competent 
"  to  the  Courts  of  Wards  to  assume  charge  of 
"  such  estates  at  any  time  during  the  minor- 
"  ity  of  the  proprietors,  notwithstanding  they 
"  may  have  originally  refrained  from  inter- 
"  fering."  So  that,  as  the  law  stood  under 
that  Regulation,  the  Court  of  Wards  might  re- 
frain from  taking  an  infant  and  his  estate 
under  their  protection,  but  were  competent 
at  any  time  to  assume  charge  of  the  estate. 
Then,  was  it  the  intention  of  Act  XL.  of 
1858  to  deprive  the  Court  of  Wards  of  the 
power  which  they  had  under  the  Regulation 
above  referred  to  ?  Section  2  of  the  Act  says : 
**  Except  in  the  case  of  proprietors  of  estates 
**  paying  revenue  to  Government,  who  have 
"  been  or  shall  be  taken  under  the  pro- 
"tection  of  the  Court  of  Wards,  the 
"  case  of  the  persons  of  all  minors  (not 
"  being  European  British  subjects)  and  the 
"  charge  of  their  property  shall  be  subject 
"  to  the  jurisdiction  of  the  Civil  Court." 
The  exception  extends  to  cases  6f  proprie- 
tors of  estates  paying  revenue  to  Govern* 
ment,  which  shall  be  taken  under  the  Court 
of  Wards.  The  Act  does  not  deprive  the 
Court  of  Wards  of  their  right  to  assume 
charge,  notwithstanding  they  may  have  origi* 
nally  refrained  from  acting. 

We  are  of  opinion  that  the  Court  of  Wards 
had  the  power  to  assume  jurisdiction,  not- 
withstanding the  Judge  had  granted  a  cer- 
tificate of  administration  under  the  Act. 
There  a  person  made  an  application  for  a  cer- 
tificate under  the  Act,  and  the  application  was 
granted.  The  next  of  kin  asked  that  he  might 
be  removed.  The  Judge  removed  the  manager, 
and  ordered  the  estate  to  be  taken  under  the 
authority  of  the  Collector.    There  was  no 
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necessity  for  the  Court  of  Wards  to  interfere, 
because,  directly  the  Judge  removed  the 
manager,  he  put  the  estate  under  the  Collec- 
tor. But  on  the  8th  January  1 863  an  appeal, 
which  had  been  preferred  from  that  order, 
was  decreed,  and  the  Collector  was  removed 
from  possession.  Then,  if  the  Court  of  Wards 
thought  it  right  to  assume  charge,  there  was 
no  necessity  for  their  having  the  next  of  kin 
to  institute  and  incur  the  expense  of  a  regu- 
lar Civil  suit  for  the  purpose  of  removing 
the  manager.  The  Court  of  Wards,  when 
they  saw  that  the  manager  had  been  removed 
by  the  Judge  at  the  instance  of  the  next  of 
kin,  thought  fit  to  prevent  the  estate  from  in- 
curring the  expense  of  fresh  litigation,  and 
assumed  the  jurisdiction  which  they  had. 
It  appears  to  me  that  they  did  perfectly 
right.  The  decree  of  the  Lower  Appellate 
Court  must  be  affirmed  with  costs. 

Trevor,  J. — I  entirely  concur  with  the 
learned  Chief  Justice.  I  think,  upon  the 
point  referred  to  us,  that  the  Court  of  Wards 
had  a  perfect  legal  power  to  assume  charge 
of  this  estate,  and  Act  XL.  of  1858  does  not 
in  any  way  affect  the  jurisdiction  of  the  Court 
of  Wards. 

Loch,  J. — I  concur. 

Norman,  J, — I  agree  entirely  on  the 
point  of  law.  I  find,  on  referring  to  the 
reported  decision  of  8th  January  1863, 
that  it  is  quite  clear  that,  though  there  were 
grave  charges  against  the  manager  not 
fully  substantiated,  the  management  by  the 
manager  was  admittedly  far  less  advan- 
tageous to  the  infant  than  the  management 
by  the  Collector.  It  appears  to  me  that 
the  Court  of  Wards  representing  the  Sover- 
eign as  parens  patrice  for  the  protection  of 
the  interests  of  the  infant,  and  for  the 
security  of  the  public  revenue,  were  right 
in  assuming  the  charge  of  this  estate. 

Shumhhoonath  Pundit,  J. — I  agree  in 
the  judgment  of  the  learned  Chief  Jus- 
tice, on  the  ground  that  the  powers  of 
the  Court  of  Wards  do  not  appear  to  havei 
been  taken  away  by  any  enactment,  and  that  | 
the  Act  of  1858,  giving  the  power  to  the 
Civil  Court,  does  not  contain  any  provision 
that,  on  the  Civil  Court  acting,  the  right  of 
the  Court  of  Wards  to  assume  jurisdiction 
shall  cease. 


Ghatwals  of  Kumikpore  (ETiction  of) — Mo« 
korriiree  istemraree  holding^  (Definition  of)b 

Case  No.  299  of  1864. 

Regular  Appeal  from  a  decision  passed  fy 
the  Principal  Sudder  Ameen  of  Bhaug^U-* 
pore,  dated  the  21st  June  186^. 

Munrunjun  Singh  and  others  (Defendaiits)^ 

Appellants, 

versus  \ 

Rajah  Lelanund  Singh  and  others  (Plaintifl^ 

Respondents, 

Mr,  W.  A.  Montriou  and  Baboo  Chunder 
Madhuh  Ghose  for  Appellants. 

Messrs.  R.  V,  Doyne  and  G,  C.  Paul^  and 
Bahoos  JDwarkanaih  Mitter  and  Unnoda 
Pershad  Banerjee  for  Respondents. 


The  17th  June  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 


The  ghatwals  of  Kurrukpore^  hold  a  perpetual 
ditary  tenure  at  a  fixed  jumtna  payable  in  money  «aA 
service,  and  cannot  be  evicted  by  the  zemindar  except 
for  misconduct. 

A  '*mokurruree  istemraree*'  holding  is  a  pcrpetasl 
holding  at  a  fixed  jurama. 

This  is  a  suit  by  the  Zemindar  of  Kw*; 
rukpore,  in  Zillah  Bhaugulpore,  claiminid 
possession  of  Talooka  Khukwara,  compiiflJ 
ing  a  number  of  villages,  hitherto  held  fag^ 
the  defendants  on  a  "  ghatwallee''  tenure.        i 

Plaintiff  alleges  that  the  lands  were  held  I 
for  certain  poHce  services ;  that  the  appcmi^  \ 
ment  and  dismissal  of  ghatwals  rested  widi ; 
him  ;  that  he  has  lately  compounded  widk  I 
Government  for  a  money  payment  in  lien  din 
the  police  services  which  he  was  boQnAi 
to  render  through  the  ghatwals;  and  thal^j 
therefore,  those  services  being  no  longer; 
required,  he  is  entitled  to  resume  the  lands.    ; 

The  defendants  reply  that  they  are  nol: 
lessees  liable  to  ejectment,  but  hold  a  pemta* 
nent  tenure  of  the  character  known  as 
*'  ghatwallee ;"  that  it  existed  long  before 
the  Permanent  Settlement,  being  held  at  a 
fixed  jumma  as  set  forth  in  sunnuds  derived 
directly  from  the  representatives  of  the  Bri- 
tish Government,  and  in  compensation  for 
service  in  guarding  the  mountainous  coontry 
and  passes,  which  service  they  have  perform- 
ed,  are  performing,  and  are  able  and  willing 
to  continue  to  perform. 
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Defendants,  in  support  of  this  case,  file 
smmad   of   17th  September  1777,  given 
Itodrmbj  Captain  Brown,  a  British  Officer, 
|iho  seems  to  have   held   office  of  Super- 
lent   of    the    Forest  Tracts    in    those 
s,  and  perhaps   dealt  directly  with  the 
Its  under  the  zemindar  during  a  sus- 
tioa  of  the   latter  from  office,  such  as 
common  in  those  days,   and  certainly 
on   another   occasion    when    Mr. 
^land  so  acted  in  charge  of  the  zemin- 
The     genuineness     of    this    sunnud 
■ot  proved  by  direct  evidence,  nor  is  the 
It  of  Captain  Brown's  authority  shown  ; 
we  see   no   reason   to   doubt  that  the 
rod  is  genuine,  supported,  as  it  is,  by 
terms  of  the  subsequent  sunnud  about 
be  mentioned  ;  and    whatever    Captain 
)vn*5  powers  (which   we  must  presume 
have  been  properly  exercised),  the  docu- 
U  is  the  strongest  evidence  to  show  the 
staius  and  character  of  the  tenure.  It 
addressed  to  the  ancestors  of  the  defend- 
in  the  character  of  ghatwals,  and  seems 
OS  to  be  rather  a  confirmation  of  an  ex- 
tenare  than  the  creation  of  a  new  one. 
Rribes  the  tenure  as  a  *'  mokurruree 
jlieidiiee"  holding,  or  perpetual   holding 
l^afind  jumma — ^the  word  *  istemraree,'  we 
referring   to    perpetuity   in  point   of 
the  word  *  mokurruree  '  to  fixity  in  res- 
of  jamma.    The  jumma  is  stated  to  be 
245,  besides  rasoom  akrajat,  &c.  The 
itions  of  service  are  not  specifically  set 
general  terms  only  being  used.     That 
tenure  was  at  the  Permanent  Settlement 
led  in  the  zemindary  of  Kurrukpore, 
that  the  jamma  is  payable  to  the  zemin- 
tbere  is  no  doubt.    And  about  the  time 
Ihe  Settlement  we  have  the  sunnud  of  the 
ittdar  Rajah  Kadir  Allee  certainly  ge- 
:,  and  which  is  the  strongest  evidence 
^Ihe  xtaius  of  the  defendants  at  the  time 
'the  Seulement.     F*or  it  recites  that  the 
lis  held  under  previous  sunnud,  and 
them  in  their  holding  according  to 
>us  custom.     It  specifies   172  burkun- 
as  the  force  which  the  ghatwals  are 
to  keep  ready,  details  the  fixed  jum- 
^ to  be  m J/,  rupees  ...         ...     215     3     o 

'Umxi^ZTj  rasoom  ...       30  12     o 


Total  Rupees 


245  15    o 


W  It  gives  a  detail  of  the  villages  included 

|*«e  holding.    The  only  discrepancy  be- 

?**  this  and  Captain  Brown's  sunnud  is 

*"^  the  latter  described  the  jumma  as  ru- 

f^Mj  besides  rasoom,  while  Kadir  Al» 


lee's  specifically  includes  the  rasoom  in  the 
rupees  245  ;  but  no  detail  being  given  in 
captain  Brown's  sunnud,  a  mistake  in  a  sin- 
gle word  may  easily  have  occurred. 

On  these  terms  the  defendants'  ancestors  \ 
and  themselves  have  continued  to  hold  down  , 
to  the  present  time  in  common  with  many 
other  ghatwals  holding  on  a  similar  tenure. 

Some  years  ago  the  Bengal  Government 
attempted  to  resume  and  assess  the  ghatwal- 
lee  lands  of  the  Kurrukpore  zemindary, 
on  the  ground  that  they  were  mere  '*  police 
chakeran "  tenures,  or  lands  held  for 
support  of  the  ordinary  police  establishment 
of  the  country,  and  which  (the  zemindars 
having  been  released  from  police  duties) 
the  Government  might  properly  resume 
and  assess  under  Regulation  I.  of  1793,  Sec- 
tion 8,  Clause  4.  The  result  of  that  liti- 
gation was  the  decision  of  the  Privy  Council 
of  25th  July  1855,  by  which  it  was  deter- 
mined that  the  ghatwallee  tenures  of  Kur- 
rukpore were  not  chakeran  lands  held  for  or- 
dinary police  service,  and  that  the  Govern- 
ment had  no  power  to  resume  or  assess 
them,  since  they  were  included  in  the  decen- 
nially settled  estate  of  the  Rajah.  The 
Government  seems  to  have  subsequently 
called  on  the  zemindar  to  furnish  the  service 
of  the  ghatwals  on  which  the  lands  were  held. 
But  eventually  a  compromise  was  effected  be- 
tween the  Government  and  the  zemindar,  to 
which  the  ghatwals  were  no  party,  by  which 
the  zemindar  engaged  to  pay  a  certain  annual 
sum  (10,000  rupees,  in  addition  to  the  former 
jumma  of  the  estate)  in  lieu  of  those  ser- 
vices ;  and  the  Government  undertook  to 
perform  the  service  through  their  own  paid 
servants,  releasing  the  zemindar  from  all 
liability  on  the  score.  In  consequence  of 
this  arrangement,  the  zemindar,  considering 
that  he  has  no  further  occasion  for  the  ser- 
vices of  the  ghatwals,  has  brought  suits  to 
oust  them  altogether  from  the  lands  held 
by  them,  and  this  is  the  first  of  those  suits 
which  has  come  before  us. 

In  the  present  case  the  Principal  Sudder 
Ameen  has  decreed  plaintiff's  claim,  on  the 
ground  that  '*  since  the  original  police  ser- 
"  vice  was  undertaken  by  Government,  it  is 
**  a  fact  that  the  police  service  pleaded  by 
"  defendants  became  abolished."  And — "  It 
'*  is  manifest  that  no  service  or  employment 
"  can  be  forced  by  the  servant  or  employer 
**  upon  any  person.  On  the  contrary,  ser- 
*'  vants  or  jagheerdars  holding  their  tenure  on 
**  condition  of  performing  some  special  duty, 
"  can,  at  any  time,  be  removed  ;  no  length 
''  of  service  would  be  of  any  avail  to  them^' 
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Consequently,  the  defendants  appeal,  and  ihe 
case  has  been  very  fully  argued  by  Coun- 
sel on  both  sides.  It  appears  that  there  is 
considerable  variety  in  the  tenures  known 
under  the  general  name  of  ghatwallee  in 
different  parts  of  the  country.  They  all 
\  agree  in  this  that  they  are  grants  of  land 
}  situated  on  the  edge  of  the  hilly  country, 
and  held  on  condition  of  guarding  the  ghats 
or  passes.  Generally,  there  seems  to  be  a 
^mall  quit-rent  payable  to  the  zemindar  in 
addition^Tb  the  service  rendered,  and  with 
'  the  view  of  marking  the  subordination  of 
the  tenure.  But  in  some  zemindaries  and 
putnees  these  tenures  are  of  a  major,  in 
Others  of  a  minor,  character.  Sometimes  the 
tenure  of  the  great  zemindar  himself  seems 
to  have  been  originally  of  this  character. 
More  frequently  large  tenures,  consisting 
of  several  whole  villages,  are  held  under 
the  zemindar.  And  in  other  places,  e,  g,, 
in  Bishenpore,  as  explained  by  Harington 
(Analysis,  Volume  III.,  page  510),  the  sirdar 
and  superior  ghatwals  have  small  and  speci- 
fic portions  of  land  in  different  villages  as- 
signed for  their  maintenance.  These  last, 
says  Harington,  are  of  a  nature  analogous 
to  the  chakeran  assignments  of  land  to 
village  watchmen  in  other  distiicts.  But 
he  goes  on  to  explain  that  the  ghatwallee 
tenure  differed  essentially  from  the  common 
chakeran  in  two  respects  :  Jirsfy  that  the  land 
is  not  liable  to  resumption  at  the  discretion 
of  the  landholder,  nor  the  assessment  to  be 
raised  beyond  the  established  rule  ;  and,  se- 
condly, that,  although  the  grant  is  not  express- 
ly hereditary,  and  the  ghatwal  is  removeable 
for  misconduct,  it  is  the  general  usage,  on 
the  death  of  a  faithful  ghatwal,  to  appoint 
his  son,  if  competent,  or  some  other  fit  per- 
son in  his  family,  to  succeed  to  the  office. 

These  inferior  ghatwallees  seem  to  be 
those  in  which  the  zemindar  or  ruling 
power  deals  direct  with  the  individuals  who 
do  the  work,  assigning  them  pieces  of  land  in 
the  established  villages.  The  larger  tenures 
were  more  of  the  nature  of  semi-military 
colonies,  where  a  chief  with  his  followers 
were  settled  down  in  parts  of  the  country 
so  unsafe  that  it  could  not  be  otherwise 
occupied.  It  seems  to  have  sometimes  hap- 
pened that  when  the  country,  liable  to  be 
harried  and  plundered  by  freebooters  from 
the  hills,  was  almost  entirely  reduced  to 
jungle  and  desolation,  one  of  these  semi- 
military  colonies  was  settled  down  under 
a  grant  to  the  chief  of  such  character  as 
that  recited  in  this  case.  And,  not  unfre- 
qufi&tly,  Afghans,  Rajpoots,  and  others  came 


from  a  distance  on  those  terms,  and  settling 
in  the  jungle  lands,  defended  thenoselve 
and  their  neighbours,  and  brought  the  land 
into  cultivation.  As  in  the  present  instance 
the  exact  origin  of  each  tenure  is  g^enerallj 
lost  in  the  confusion  and  obscurity  of  th^ 
troublous  ages  which  preceded  British  Rule; 
but  in  this  and  many  other  instances  wc 
find  them  existing  and  useful  at  the  earliesl 
periods  of  which  we  have  official  record. 

Here    we    may    well    notice    Reg^ulatioi 
XXIX.  of  1 8 14,  which  defines  the  status  o( 
ghatwals  in  one  district,  viz,^  Beerbhoom,  biri 
does  not  deal  with  those  of  other   districta 
In  the  terms  of  the  Preamble  of  that  Regit 
Jation,  the  ghatwals  of  Beerbhoom,  **  accord- 
"ing    to    the    former    usages    and     cons^^ 
''  tution  of  the  country,  are  entitled  to  hold 
"  their    lands    generation    after    generation 
*^  in    perpetuity,     subject    to    the    pa>ine]it 
"  of  a  fixed  and  established  rent,  and  to  tlMd 
'*  performance  of  certain  duties."     The  real 
question,  then,  before  us  seems  to  be,  are  the 
ghatwals  of  Kurrukpore,  especially  the  pre- 
sent defendants,  of  a  character  analogous  to 
that  of  the  ghatwals  of  Beerbhoom,  or  are  ihejr 
of  a  different,  and  of  what  character,  e,  g., 
analogous  to    those  of    Bishenpore  ?     The 
judgment  of  the  Privy  Council  of  35th  Juij 
1855,  in  the  case  already  referred  to,  throws 
much  light  on  the  character  of  the  ghatwal* 
lee  tenures  of  Kurrukpore,  and,  indeed,  of 
ghatwallee  tenures  generally.    As  reroariced 
by  their  Lordships,  Beerbhoom  immediate^ 
adjoins    Kurrukpore,    and    throughout    the 
judgment  they  seem  disposed  to  consider  that 
a  strong  analogy  exists  between  the  two  sets 
of  ghatwals.     The  lands,  they  say,   **  were 
**  held  by  a  tenure  long  before  the  East  India 
*'  Company  acquired  any  dominion  over  the 
^'  country  ;  there  clearly  was  some  ancient 
"  law  or  usage  by  which  these  lands  were  ap» 
"  propriated  to  remand  the  services  of  the 
"  ghatwals." 

They  go  on  to  observe  that  in  the  zemin* 
dary  of  Kurrukpore  the  office  of  ghatwal 
was  frequently  held  by  persons  of  high 
rank,  and  that  they  were  spoken  of  in  terms 
such  as  might  have  been  addressed  to  a  Lord 
of  the  Marches  with  respect  to  a  chieftain 
under  his  orders. 

It  appears  to  us  that  the  tenure  now  be- 
fore us  is  rather  analogous  to  those  of  Beer- 
bhoom than  to  those  of  Bishenpore.  It  is 
a  large  tenure  of  a  superior  character  com- 
piising  many  villages,  and  it  has  come  down 
in  the  defendants'  family  from  ancient  timeSt 
subject  to  the  payment  of  a  fixed  and  estab* 
lisbed  rent  to  the  jKemindar.    We  ^^  hayf 
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10  deubt  of  the  hereditary  diaracier  of  the 
MdiQ^.  All  analogy,  'all  history,  and  all 
Ae^ios,  which  have  been  b)?ougfht  tb  our 
tttKe,  go  to  show  that,  'a^  a  matter  of  fact, 
Ikse  tenares,  whatever  may  have  been  the 
fl^Ness  terms  of  the  gram,  have  been  con^ 
ttotlj  banded  down  from  generation  to  ge- 
jlKiation.  Such  being  the  nature  of  the 
iBoure,  are  the  ghatwals,  under  the  circum- 
«Dces  stated  by  the  plaintiff,  liable  to  foe 
routed  or  not  ? 

For  misconduct  and  faikire  ro  perform  the 
jaaditiops^  annexed  to  their  'tennre  they,  no 
■fcSr/are  liable  to  be,  and  sometimes  have 
ejected; -and,  when  so  ^racant,  thfe  right 
D^lnadon  to  the  office,  no  doubt,  rests 
'irith  the  zemindar.  But  no  instance  can 
sbown  in  which  the  zemindar  on  his  own 
motion  has  ejected  the  gharwal,  and 
Sfciennined  the  tenure.  We  are  quite  clear 
ttat,  under  the  established  usage  and 
fiwstitmion  of  the  country,  he  cannot  do 
A  Well,  then,  it  is  not  alleged  or  pretend- 
«1  that  the  defendants  have  committed  any 
default;  that  they  have  refused  or  failed 
lo  perform  any  service  legally  demandable  of 
lilient  They  themselves  do  not  deny  their 
1  tottity  to  service,  but  say  that  they  are 
1  able  and  willing  to  perform  it. 

fi  ij  not  even  attempted  to  be  Shown  that 
GK^vmsfances  have  done  afWay  DHth  the  ne- 
cessity for  the  service.  On  the  contrary,  on 
fc  face  of  the  plaintiff's  statement,  it  ap- 

rs  patent  that  the  necessity  has  not  ceased, 
the   plaintiff   has    voluntarily   arranged 
*>pay  Government  an  annual  sum  of  money 
.fcf  tbe  performance  of  those  very  services 
H  Government   servants.     The   conditiorts 
•f  service    expressed    in    the    papers    ai^ 
W  of  a  proper  military   character   against 
feign  enemies,   bat   rather   against   mur- 
fcersj  robbers,  and   cattle-lifters  from  the 
P$;  and  it  cannot  be  said  that  murder, 
**>«y,     and     cattle-lifting    have    entirely 
J*»d.    At  any  rate,  on  these  proceedings 
•«^ems  that  the  plaintiff  has  simply  chosen 
^  enter  into  an  arrangement  -with  Govern- 
•*|»t  to  perform  through  others  the  duties 
^ch  the  defendants  are  bound  to  perform, 
•^  which  we  have  not  seen  that  they  were 
*hcr  unwilling  or  unable  to  perform.     This 
l^^emcnt  is  certainly  no  ground  for  for- 
^^  the  defendants'  estate.    The  contract 
J^en  the  plaintiff  and  the  Government, 
^om  the  authority  of  the  L^islature,  in 
JO  %ay  affects  the  status  and  the  rights  of 
^defendants.    The  service  being  required, 
J9ar2  hound  to  perform  it ;  and  by  custom 
"9  hold  the  tenure   subject  to  the  per- 


fonnance  of  it.  No  tict  df  <>w^nteertt  and 
the  zemindars  can  defeut  the  rights  of  the 
ghatwals. 

In  this  case,  moreover,  we  think  that  the 
use  of  the  word  "  istomraree,"  or  ",peq»e- 
tual,*'  in  Captain  Brown's  Sunnud  of  1777, 
is,  as  *we  have  said,  strong  evidence  -of  the 
then  status,  and  shows  that,  at  that  time, 
according  to  the  belirf  and  ilsag'e  6f  the 
cotmtry,  the  tennte  ^ras  of  a  perpetual  'here- 
ditary character,  and,  therefore,  that  It  \<rould 
not  be  liable  to  forfeituM  even  'twsi-e  the  ser- 
vice no  longer  required.  We  eonsiiler  that 
the  tenure  in  dispute  is  not  a'mcre'gfatft  M 
land  in  payment  of  service  to  be  rendere'd 
during  pleasure ;  but  a  perpetual  hereditKry 
holding  on  a  fixed  jtmima,  leaving  it  ^>'ene* 
ficial  interest  In  the  ghan^^als  with  a  ciandi- 
tion  of  service  annexed;  and  that  the  Prin- 
cipal Sudder  Ameen's  argiiment  that  a 
man  may  dismiss  his  servant  at  .pleasure 
has  no  application. 

As  to  the  case  decided  by  the  late  'Suddet 
Court  on  nth  December  1857,  that  was 
one  In  whidi  the  ground  of  resumption  was 
the  default  df  the  ghatwal.  That  being 
proved,  the  resumption  was  valid.  To  that 
extent  the  cage  is  an  authority ;  but  all  the 
remarks  beyond  that  poidt  are  obiter,  and 
consequently  not  binding  upon  us  in  the 
present  case. 

Whether,  in  the  event  Of  circumstances 
independent  of  any  action  6f  the  parties 
having  rendered  the  service  altogether  un- 
necessary, the  ^Zemindar  would  have  power 
to  levy  any  and  what  assessment  in  lieu  df 
the  service,  is  a  point  which  Js  not  raised  in 
this  case,  and  on  which  we  need  not  give 
an  opinion. 

Altogether,  then,  we  thinlc  that  die  plaint- 
if!*s  claim  must  be  absolutely  dismissed. 
We  consider  that  the  Sef^hdants  hold  a  per- 
petual hereditai;>'  tenure  at  a  fixed  jumma 
in  money  and  service,  and  that,  except  "for 
misconduct  on  their  part,  they  cannot  be 
evict^ed.    The  appeal  is  decreed  with  costs. 


The  17th  June  i»65. 

Present  : 

The  Hon'blc  W.  S.  Seton-H«rr>andE.  Jack- 

■son,  yudgis. 

Vendor  and  PnTchAser— Benamee— BstoppeL 
Case  No.  14  of  r865. 

Regular  Appeal  from  a  decision  passed  Sy 
the  Print  rpal  Sudder  Ameen  af  merBhoom, 
ddtedHhe  rgfh  December  iSdif, 
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Ram  Mohioee  Dossee  (Defendant), 
Appellantj 

versus 

Pran  Koomaree  (Plaintiff),  Respondent, 
Mr.  R,  V.  D^yne  and  Bahoos  Banee  Madhuh 
Banerjee  and  Dwarkanath  Miiier  for  Ap- 
pellant. 

Bahoos  Unnoda  Pershdd  Banerjee,  Onoocool 
Chunder  Mookerjee,  and  Kalee  Kishen  Sein 
for  Respondent. 

Suit  laid  at  rupees  4,cxx). 

A  purchased  bond  fide  and  for  valuable  consider- 
atioDy  and  re&ristered  under  Adl  XI.  of  i85p»  a  mokur- 
ruree  lease  of  an  estate  from  B  in  whose  ravor  it  had 
been  created  by  the  former  proprietors.  Held  that  A^s 
title  could  not  be  ouestioned  by  a  purchaser  of  the 
same  estate  at  a  subsequent  sale  for  arrears  of  reve- 
nue, notwithstanding  that  the  transaction  between  B 
and  the  former  proprietors  was  benamee. 

The  plaintiff  purchased,  at  a  sale  for  ar- 
rears of  revenue,  an  8  annas  share  of  a  luruf, 
called  Mouna  Dihi,  comprising  no  less  than 
31  mouzahs.  In  that  turuf  were  two  mou- 
zahs,  called  Ashna  and  Shib  Ram  Bali.  On 
wishing  to  take  khas  possession,  the  plaintiff 
was  opposed  by  the  defendant  Ram  Mohi- 
nee,  who  pleaded  possession  under  a  mokur- 
ruree  lease  obtained  by  purchase  from  one 
Surbanund  Purobeet,  in  whose  favor  it  had 
been  created  by  Ishan  Chunder  Roy  and  three 
other  shareholders,  proprietors  of  the  luruf, 
previous  to  its  sale  for  arrears  of  revenue. 

Under  these  circumstances,  the  plaintiff 
sued  to  obtain  khas  possession  of  the  mouzahs, 
alleging  that  both  the  mokurruree  and  the 
purchase  were  false  and  collusive,  and  that 
the  Roys,  proprietors,  were  still  in  posses- 
sion. 

Defendant  Ram  Mohinee  alone  appeared 
in  the  Lower  Court,  and  her  case  was  that 
her  purchase  was  perfectly  bond  fide, 
genuine,  and  worthy  of  being  respected  ;  and 
she  further  added  that,  even  if  there  were 
any  collusion  between  Surbanund  and  the 
former  proprietors  as  to  the  creation  of  the 
mokurruree,  her  purchase  was  good  in  law. 

The  Principal  Judder  Ameen  gave  the 
plaintiff  a  decree,  giving  his  reasons  at 
some  length,  and  insisting  on  the  nature 
of  the  transaction  between  Surbanund  and 
the  Roys,  proprietors,  which,  on  the  evi- 
dence, the  Court  thought  fraudulent  and 
false.  In  this  view,  the  Principal  Sudder 
Ameen  held  that  Ram  Mohinee  could  not 
derive  a  good  title  from  a  mokurruree,  whose 
own  title  was  founded  on  collusion  and 
fraud. 

In  appeal,  it  is  not  attempted  to  be  argued 
that  the  transaction  between  the  proprietors 


and  their  Purobeet  or  family  priest  Sa 
banund  is  other  than  a  mere  paper  tnai| 
action,  though  the  evidence  does  not  dl 
close  any  traces  of  fraud  against  any  pai4 
cular  individuals.  But  the  points  on  whki 
the  appeal  has  been  argued  at  consider^ 
length  are  as  follow : —  j 

Firsi. — ^That  it  is  not  shown,  by  anytfail^ 
on  the  record,   that    the    defendant    T^ 
Mohinee  had  any  knowledge  of  the  real 
precise  nature  of    the  transaction  bctw 
Surbanund  and  the  Roys. 

And,  secondly i  that,  even  if  Ram  Mohi 
were  aware  of  the  real  interest  in  the 
kurruree  held  by  the  Roys,  she  is  a  pure 
for  valuable    consideration,    and  her 
chase,  being  untainted  by  fraud,  ought 
be   respected.     This  second    point,  tboi 
not  decided  by  the  Lower  Court,  was  pi 
ed  in  the  statement  of  the  defendant, 
does  most  legitimately  arise  in  the  case 
tried. 

The  following  are  the  dates  and  particw 
lars  of  this  case  which  it  is  necessaiy  to 
bear  in  mind  in  forming  a  conclusion:— 

The  mokurruree  was  created  in  faivot  of 
Surbanund  on  the  i8th  of  Choitro  \t^\ 
at  a  jumma  of  971  rupees,  for  a  btniM^ 
alleged  to  be  3,900  rupees.  I 

On  the  ist  of  Magh  1268,  Surban«ii4 
sold  the  mokurruree  to  Ram  Mohinee  for  C] 
consideration  of  1,000  rupees.  ! 

The  sale  for  arrears  of  revenue,  at  wMdl, 
the  plaintiff  became  the  purchaser  of  dj 
turuf,  did  not  lake  place  until  the  15th  <| 
By  sack  1270,  or  end  of  April  1863. 

The  evidence  to  the  purchase  of  the 
fendant  is  that  the  sale  and  purchase  t 
place  at  Moorshedabad  ;  and,  as  a  bare  fa 
we  can  have  no  doubt  that  the  transactiot 
took  place  exactly  as  stated,  and  that  on  dw 
point  little  need  be  said. 

But  the  first  point  to  be  enquired  i^^J^ 
what  knowledge  had  the  defendant  of  the  rtM 
nature  of  the  transaction  between  the  Roys  ana 
their  Purobeet,  or  what  knowledge  may  a  Court 
of  Justice  reasonably  infer  that  she  must  have 
had? 

We  may  here  remark  that  there  is  no 
interest  or  connection  shewn  to  exist  w* 
tween  Ram  Mohinee  and  the  Roys,  ™ 
nothing  whatever  to  lead  us  to  think  ih^ 
these  parties  are  acting  in  collusion  ^iw 
each  other,  or  with  a  view  to  maintain  the 
practical  possession  of  Ishan  Chunder  Wf 
and  his  shareholders — a  view  of  the  case 
which  was  suggested  in  argument. 

The  respondent  insists  somewhat  <^^°^ 
evidence  of  his  witnesses,  some  of  whom 
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Hate  M,  they  were  told  to  take   receipts 
lini  Ram  Mobinee  or  in  her  name  ;  but  that 
vere  also  told  by  Ishan  Chimder  that 
possession  and  Ram  Mohinee's  was  one 
s  same  thing ;  but  it  is  somewhat  re- 
\t  that  these  witnesses  should  have 
cnce  brought   receipts   with    them   into 
which  they  were  not  asked  to  bring ; 
this  allegation,  that  Ram  Mohinee  and 
loys  were  acting  in  concert  in  regard  to 
^iBceipt  of  rents  and  delivery  of  receipts, 
inly  not  supported  by  anything  else 
record,  and  no  such  inference  can,  we 
be  fairly  drawn  in  the  case.     Then, 
it  appears  that  Surbanund  applied  for 
Rjpsiration  of  his  mokurruree  under  Act 
of  1859  on  the  i  ith  of  Magh  1 268  ;  and 
Ram  Slohinee,  after  her  purchase,  si  mi- 
applied  for  registration  under  the  same 
and  before  the  sale  for  arrears  took  place. 
Collector  was   induced  to  think   that, 
formalities  prescribed  in  Section  41  of 
.  bad  not  been  carried  out,  the  appli- 
Opt  had  not  saved  her  tenure ;  but  the  Com- 
■WDoer,  in  December  1863,  held  that  the 
^Bfcant,  Ram  Mohinee,    was   entitled    to 
lion;  that  the  notices  had  all  been 
**'ttl prior  to  the  sale  for  arrears  of  revenue ; 
p^  m  die  order  of  the  Collector  should 
fcanwsed.    This  order  was  confirmed  by 
ijkfloard  in  April  1844. 
Man  Chunder,  too,  it  appears,  assented 
4c  transfer  by  a  petition  to  the  Collector. 
^  is,  however,  urged  by  the  respondent 
■*  these  may  be  mere  parts  of  the  whole 
!>w  of  collusion,  though  this  does  not 
if  very  probable ;  that  there  is  no  proof 
the  defendant  Ram  Mohinee  is  in  pos- 
;  that  the  Roys  are  still  in  possession, 
lund   being,   it   is   admitted,   a   mere 
all  through  the  proceedings ;  and  that 
failure  would  be  fatal  to  the  appellant's 

J  on  this  head,  it  is  shown  that  Ram 

ee    instituted     suits     against    ryots ; 

ted  gomashtahs,  and   sued  them  for 

exercised  all  the  acts  of  owner- 

^and,  in  various  complaints  that  were 

'    before  the  Police  when  Pran  Koo- 

was  endeavouring  to  get  k/ias  posses- 

WDstantly  appeared  as  maintaining  her 

J^^jgiits,  and  was  never  taxed  with  main- 

r*«  m  reality  those  of   Ishan   Chunder 

^*  h  is  quite  certain  that   in  the  pro- 

TJPP   before    Revenue    and     Criminal 

SJ^tica,  there  is  not  a  word  said  about 

rj^My  being  a   benameedar  for  the  old 

Jlpwa.    Everywhere    she    appears    as 

^•^on  her  own  rights,  and  in  appeal  we 


have  heard  nothing  whatever  to  controvert 
these  facts  disclosed  by  the  record  and  urged 
by  Mr.  Dovne.  It  is  true,  however,  that 
the  sale  from  Surbanund  to  Ram  Mohinee 
was  not  for  a  very  large  consideration ;  but, 
on  the  other  hand,  it  is  shown  that  the  pro- 
fits of  Surbanund  from  the  two  villages,  after 
deducting  the  rent,  was  somewhat  within 
200  rupees  after  deducting  all  expenses.  It 
is  said,  too,  that  it  is  unlikely  that  the  Roys 
should  have  given  away  in  mokurruree  the 
two  villages  on  which  their  family  residences 
are  situated.  But,  seeing  that  they  were 
indebted,  they  may  have  thought  a  mokurru- 
ree lease  to  be  one  way  of  preserving  their 
rents  from  a  claim  for  enhancement  by  a 
new  zemindar;  and  it  is  possible,  though 
nothing  of  this  kind  is  on  record,  that  there 
may  have  been  some  agreement  between  them 
and  Ram  Mohinee  regarding  their  dwelling- 
houses,  and  that  they  were  not  to  be  disturb- 
ed or  annoyed.  If  there  were  any  such 
understanding,  there  would  be  nothing  im- 
proper in  the  same. 

On  the  whole,  we  are  of  opinion  that  it 
is  not  necessary  for  us  to  fix  with  precision 
the  exact  amount  of  knowledge  which  Ram 
Mohinee  had  of  the  nature  of  the  transaction 
between  Surbanund  and  the  Roys.  It  is 
possible  that  she  may  have  been  aware  that 
Surbanund  was  only  a  name,  and  that  the 
real  and  beneficial  interest  lay  with  other 
parties,  who  assented  to  the  transfer  to  her. 

But,  even  admitting  this,  we  think  that 
there  is  no  reason  why  her  purchase  should 
not  be  respected.  She,  as  we  have  said,  is 
not  shown  to  be  related  to,  or  connected 
with,  the  former  proprietors  in  any  way :  for 
we  cannot  look  on  identity  of  caste,  and  the 
residence  of  her  father-in-law  in  the  same 
village,  as  sufficient  proof  of  connection  for 
purposes  of  fraud  and  concealment.  Her 
purchase  was  made  openly,  in  apparent  good 
faith,  for  a  valuable  consideration,  before 
any  sale  for  arrears  of  revenue  took  place, 
or  was  even  impending ;  and  she  applied  for 
special  registration,  and  for  the  issue  of 
notices  before  that  event.  The  notices  were 
served  on  the  i6ih  of  April,  and  the  sale  for 
arrears  took  place  on  the  27th ;  she  is  also 
shown  to  have  acquired  possession,  and  to 
have  acted  for  herself  on  several  occasions ; 
nor  can  we  put  any  trust  in  the  evidence  of 
the  witnesses  for  the  plaintiff,  who  would 
have  us  believe  that  she  was  holding,  not 
for  herself,  but  for  the  Roys.  It  is  unques- 
tionable that,  as  against  the  Roys,  Ram  Mo- 
hinee would  have  acquired  a  good  title ;  and 
that,  after  their  acts  of  acquiescence  in  the 
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tit^ififer  t<xh<r,  tbe)^  would  have  bean  unable 
to^  in^pugn  hier.  title.  !£,  then,  her  title,  would 
hfy  goodv  a^inst  tha  fornuer  proprietors,  we 
seiBL  i^  reason  why  it  should  not  stand  good 
ag^QSt  a^  purchaser  whq  never  urged  in  the 
Lowdr  Court  that  his  purchase  swept  away 
all  e^pcumbrajices  u^der  Act  XL  of  1S.59, 
ui^d^  whi/ch  Act  the  defendant  had  applied 
fpY  registry,  befoie  the  sale. 

Wei  mustreonember,  too,  that,  although  the 
traj^saction  between  Surbanund  and  the  Roys 
iS;;  <rf,  tb9,  naturf)  of,  a.  sham  transaction,  yet 
nq  f(aud  ia  shown  to  have  been  attempted 
ag^iusi  ajDy  onei  individual;  and  that  the 
82^ua  nMwt  be  judged  as  any  other  benamee 
tr^n^^tiou  would  be  judgfsd  of«  in  which  the 
09tei>«jMe  injLetesA  lay  with  one  party  and  the 
roftl  with  anoihe;r>  for,  after  all,  the  creation 
origjaiUly  of  tha  mokprruree  in  1265  is  of 
thifirchacatcter  only, 

This, view  of  the  case  is  also  strengthened 
hf  the  ciases  reported  at  pages  2j^^  and  569 
of  Marshalli  the  picinciples  of  which  deci- 
sions support  the  contention  of  thei  appellant 
iq.thistsuit. 

For  the  above  reasous,  we  think  the 
afipeJtant,  b^  fuUy  ma^e  out  her  case ;  and 
op,  thf^  second,  point  raised  we  hold  that, 
event  if  she  did  know  that  Surbanund  was 
nqt,  the  r^al  owwr,  the  whole  circumstances 
of,  &e,  case  eixhibit  her  as  a  bo»d  fide  pur- 
cl^4«c,  do,r  nqt  taint  her  with  fraud  or 
suspi^loiE^  aiad.  justify  a  Court  of  Law  in 
n^amts^h^  her  in  possession  of  her  two 
nyouj^s.. 

The  a^peaU  therefore,  must  be  decreed, 
a|)4t  tbet  decision  of  the  Principal  Sudder 
AfO^en  rever^edt  with  all  costs. 


The  20th  June  1 865. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chiif 

Justice,,  and  the  Hon'ble  C.  B.  Trevor,  G. 
3eh,  J.  P:  Norman,  and  Shumbhoonath 
Pundit,  fudges, 

Q^te  (^ecufcion  of^bj  decree^holder  after 

sale  thereof). 

Case  No.  2001  of  1864. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  H,  Richardson^  Officiating  Addi- 
tional Judge  of  Bhaugulpore,  dated  the 
tSth  June  i86^t  affirming  a  decision  of 
Baboo   jffurrc    Cktmder    Chaiterjee   Roy 


Bahadoor^  Principal    Sudder    Ameen    ^ 

thcLt  District,   dated    the    2Sth    yanuar^ 

1862. 

Seetaram  Sahoo  (Defendant),  Appellnni^ 

versus 
Mohun  Munder  (Plaintiff),  Respondents 

Mr,  G.  C  Paul  and  Baboo  Anund  Gofm 

Paulit  for  Appellant. 

Mr,  R.  T,  Allan  and  Baboo  Kishen  Suam 

Mookerjee  for  Respondent. 

A  decree-holder  cannot  first  sell  a  decree,  and  dM| 
sue  out  execMtion  upon  it. 

This  case  was  referred  to  a  Full  Bench 
Baylejf  and  Macpherson^  JJ, 

Bay  ley,   J. — The  plaintifiF   sued    def 
ant,    a     decree-holder,    for    possession 
certain  lands,  by  the  reversal  of  a  sale 
execution   of  decree,    on   the   ground     t 
plaintiff    had   purchased    the   decree    wn 
which  the  sale  was  made  from  the  decree^ 
holder   (defendant).     Plaintiff    alleges,    ancP 
defendant  does  not  deny,  that  plaintifiF  waa^ 
both  original  decree-holder  and  the  auctioD-' 
purchaser  of  the  lands  sold  in  execution  of 
his  own  decree. 

Defendant's  case  is  that  the  plaintiff  doesr ' 
not  prove  his  alleged  purchase  of  the  decree ; : 
and  that,  even  if  plaintiff  did,  he  cannot  ol>»; 
tain  possession  by  reversal  of  the  sale,  in*-! 
asmuch  as  he  did   not  take  any  steps  (0 
notify  the  same  to  the  Court,  as  required  bjr 
Construction  No.    1341   of  the    17th   June 
1842* 

The  first  Court  held  that  the  plaintiff*^ 
alleged  purchase  of  the  decree  was  in  time;" 
and  that  consequently  the  defendant  had  no  | 
right  to  execute  a  decree  which  he  had  al*  i 
ready  transferred  to  another.  The  first  Court'] 
accordingly  decreed  the  plaintiff's  case.  | 

The  L^wer  Appellate  Court  took  the  same  I 
view,  adding  that  the  form  of  notifying  the 
purchase  of  the  decree  to  the  Court  ougfal 
not  to  have  been  omitted,  but  that  this  omis-* 
sion   would   not   invalidate  plaintiff's   right  j 
The  Lower  Appellate  Court,  therefore,  a 
decreed  plaintiff's  case. 

Defendant  appeals,  specially  urging  : — 

1st,  That    the    Lower    Appellate    Con 
ought  not  to  have  found  the  plaintiff's  allege 
deed  of  sale  to  be  genuine,  as  it  did  not  be 
defendant's  seal. 

2nd,  That,  as  plaintiff  only  purchased 
money-decree,  he  could  not  obtain  a  reversa 
of  the  sale  in  execution,  and  possession  o 
the  property  thereby. 

2rd,  That  the  Court,  at  the  time  of  the 
sale,  had  no  other  recorded  decree-holder  be 
fore  it,  except  defendant  himself,  and  that, 
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therefoit,  plamtiffs  claim  to  be  consider- 
ed tbe  decree-holder  is  untenable. 

Ihcfiri/  plea  was  not  pressed ;  but  I  may 
oherrethat,  as  there  is  a  clear  finding  of  fact 
.  Ijf  Ixjth  Courts  below  that  the  plaintiff  had 
|n^  hi$  purchase,  this  Court  could  not  in- 
[ledere  in  special  appeal  with  such  a  finding 

Tie  S€cond  plea  pf  itself  is  of  no  avail : 
'i  the  defendant,  as  decree-holder,  could 
ifce  land  (which  he  did)  in  execution*  tlie 
buying  his  decree  could  do  the  same ; 
any  rate  it  is  not  for  defendant,  in  such  a 
n,  to  question  the  act. 
on  the  Mrd  plea  I  hold  that  Con- 
n  1 34 1  of  17th  June  1841  prescribes 
-^|)er  rule  of  law,  /.  e,j  that  it  is  essential 
the  formal  recognition  by  a  Civil  Court 
the  transfer  of  a  decree  that,  the  trans- 
should  certify  the  fact  to  the  Court; 
that,  until  such  fact  be  so  certified,  the 
lly  recorded  decree-hqlder  alone  can 
legarded  as  the  decree-holder  who  can 
ppped)'  execute  the  decree  by  sale  or  other- 
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Appljing  this  rulQ  to  this  case,  I  am  of 
i  ofbioii  that  this  Court  cannot,  in  this  suit, 
Saee  possession  to  plaintiff;  for  it  could 
oiEfrii^  do  so  by  the  reversal  of  the  sale 
^QBBCiidon;  and  that  sale,  I  hold,  it  cannot 
in  this  suit  for  the  reasons  above 
I  may  add  that  the  fact  of  the  de- 
-holder  being  himself  the  purchaser 
no  way  alters  the  case;  for  there  is  no 
I  prohibition  to  his  being  the  purchaser, 
am  billing  to  state  that  plaintiff,  if  so 
ised,  will  not,  by  this  decision,  be  barred 
bringing  a  separate  action  against  the 
ant,  as  his.  alleged  vendor,  for  breach 
contract ;  and,  on  the  facts  found  below  in 
case,  this  view  may  be  pleaded  to  show 
ddendant  ought  to  account  to  plaintiff 
the  property-  which  really  had  been 
erred  to  defendant,  but  had  been  ap- 
ed by  a  fraudulent  act  of  plaintiff. 
would  accordingly  decree  this  special 
Jpcal  as  in  /his  suii ;  but,  looking  to  the 
fcfing  of  facts  below  as  to  the  reality  of 
•fe  transfer  of  the  decree  to  plaintiff  from 
•fcndant,  it  is  a  case  where  the  appeal 
■wld  be  decreed  without  costs  and  with  the 
declaration  above  made. 

Macpherson,  J, — In  this  case,  it  was,  no 
4*b^  the  duty  of  the  plaintiff  (the  respond- 
*W  in  this  Court)  to  have  taken  such 
Jy  on  purchasing  the  decree  as  would 
■**  prevented  the  possibility  of  the  origi- 
^  teree-holder  taking  out  execution  as 
*  ^  done.    But  I  do  not  consider  that 


his  neglect  of.  that  duty  is  any  bar  tO:  hiia 
applying  to  the  Court  for  relief  against  the 
fraud  which,  it  is  found  as  a  fact,  has,  b^en 
practised  upon  him. 

His  suit  is  bckd  so  far  as  it  seeks  to  reverse 
the  sale  which  has  taken  place.  The  sal& 
must  stand,  and  cannot  now  be  set. aside,  as 
it  was  made  strictly  in  accordance  with  the 
provisions  of  the  law.  But  the  appellant 
Seetaram  Sahoo  was  guilty  of  a  gross  fraud 
and  breach  of  faith  towards  the  plaintiff  in 
tajking  out  execution,  and  pui^chasing  these 
lands  hinxself  after  he  had  sold  his,  decree  to 
the  plaintiff;  ^nd  it  appears  to  me  that  a 
Court  of  Equity  will  fasten  a  trust  upon  the 
lands  so  purchased,  and  will  declare  that 
the  appellant  holds  them  as  a  trustee  for 
the  plaintiff.  The  plaintiff  is,  in  my  opi- 
nion, entitled,  at  his  option,  to  recover  either 
the  amount  realized  by  the  execution  sale 
and  paid  into  Court,  or  the  lands  purchased 
together  with  wasiktt,  on  making'  good  to 
the  appellant  the  purchase-i-money  paid  by 
him.  The  plaintiff  has  elected  to  proceed 
against  the  lands,  and  in  this  suit  he  sub- 
stantially asks  for  what  he  has  a  right  to, 
although  he  also  prays  that  the  sale  in  exe- 
cution of  the  decree  may  be  "set  aside,  which 
it  cannot  be.  I  think  the  decree  ought  not 
to  reverse  the  sale,  but  should  declare  that 
the  appellant  Seetaram  Sahoo  has  been  in 
this  purchase  a  trustee  for  the  plaintiff,  and 
should  order  that  possession  of  the  purchas- 
ed lands  be  given  to  the  plaintiff  with  wasi- 
lat ;  the  amount  paid  by  the  appellant  into 
Court  on  his  purchase  being  made  good  to 
him  by  the  plaintiff.  With  this  modifica- 
tion I  would  confirm  the  decree  appealed 
against.  As  1  differ  from  my  colleague  on 
this  point,  let  the  papers  go  before  a  third 
Judge  without  delay. 

Decision  of  Full  Bench, — This  is  a  very 
clear  case.  The  plaintiff  sues  to  set  aside 
an  execution  and  a  sale  under  it.  He  was 
a  purchaser  of  a  decree  from  the  defendant 
Seetaram.  It  appears  that  Seetaram  had 
obtained  a  bond  from  Chumaran  and  others, 
by  which  the  lands  in  question  were  pledged 
to  Seetaram.  Seetaram  sued  upon  that 
bond,  and  obtained  a  decree  for  the  sale  of 
those  lands.  Previously  to  the  decree  being 
obtained,  and  whilst  the  suit  di  Seetaram 
was  pending,  the  plaintiff  purchased  from 
Chumaran  and  others  (the  defendants  in 
that  suit)  the  lands  in  question;  and,  in 
order  to  prevent  the  lands  which  he  had  so 
purchased  from  being  taken  in  execution  of 
the  decree,  the  plaintiff  purchased  the  decree 
from  the  defendant  Seetaram ;  and  that  fact 
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sion  is  good  in  law,  it  will  decide  the  case,  axu 
we  need  not  go  farther  into  this  and  otb4| 
points.  j 

Plaintiff  sues  to  set  aside  a  mokurrunm 
created  by  his  vendor  from  w-hom  he  pvH| 
chased  the  estate  by  private  sale.  The  dleoi 
of  sale  recited  that  the  mokurruree  w&s  ..'jl 
mere  benamee  created  in  fraud  of  credi 
and  that  the  vendee  might  set  it  aside, 
vendee  had,  therefore,  full  notice  of  the 
cumbrance. 

The  defendant,  pleading  a  bond  fide  hold 
alleges  that  the  plaintiff's  vendor  has  publ 
admitted  the  reality  of  the  transaction  in  a 
in  a  Court  of  Justice,  and  that  is  found  to 
so. 

It  is  quite  clear  that,  if  the  plaintiffs 
legation  be  true,  the  deed  of  mokurruree 
a  fraudulent  one;  and  the  Judge,  holding 
that  the  plaintiff's  vendor  could    not  haW 
come  into  Court  on  such  an  allegation,  cons^ 
ders  that  the  plaintiff  himself  is  also  similarly 
affected,  and  dismisses  his  suit.    The  leadini^ 
case  on  the  question  of  pleas  of  fraud  of  diis 
kind  is  that    of    Trilochun    versus   Obhw. 
Churn,  decided  on  28th  December  18599  ftfl||j 
in  that  decision  we   entirely  concur.     TU 
effect  of  the  decision  is  that  a  party  cannMl 
plead  his  own  fraud,  and  that  the  party  ^did 
makes    that    allegation    must   fail.     If    tte 
plaintiff  alleges  that  the  deed  is  bond 
and  the  defendant  pleads  that  it  is  a 
to  which  he  was  a  party,  the  plea  cannot 
heard,  and  the  plaintiff  must  have  a  decree] 
If  the  plaintiff  alleges  that  he  and  the  den 
fendant  were  equally  parties  to  the  fraud,  Wl 
cannot  be  heard,  his  suit  must  at  once  be| 
dismissed.    The  case  quoted  and  other  casesS 
sufficiently   establish   that  the    heirs  of  the: 
fraudulent    parties    representing    them    arei 
equally  bound  with  the  original  parties.    The' 
only  distinction  sought  to  be  drawn  in  tluai 
case  is  that  the  present  plaintiff  is  not  an  heii«i 
but  a  private  purchaser.    We  cannot  drairi 
any  distinction.    We  think  that  all  represents^! 
tives  are  equally  bound,  and  that  the  plaint*; 
iff  is  bound.    The  exception  is  only  when  a 
plaintiff  is  himself  a  defrauded  party,  and 
comes  into   Court  for  relief  from  a  fraud 
against  himself  perpetrated  by  his  vendor  in 
collusion  with  the  other  party.    This  would,; 
we  think,  be  the  case  of  a  purchaser  at  a  com* ' 
pulsory  execution  sale ;  because  the  fraudulent 
transfer  would  be,  in  fact,  a  fraud  committed 
both  against  the  creditor  and  against  the  exe- 
cution-purchaser.    It  may  also  be  that,  if 
plaintiff's  vendor  had  defrauded  him  by  con- 
cealing this  tenure  altogether,  and  inducing! 
him  to  give  valuable  consideration  in  ignorance 


(as  has  been  found  by  the  Court  of  first 
instance)  was  not  disputed.  Having  sold 
the  decree  to  the  plaintiff,  the  defendant, 
notwithstanding,  took  out  execution  as  he 
would  have  done  if  the  decree  had  not 
been  sold ;  and  then  he  says  to  the  plaintiff, 
"You  cannot  upset  my  execution,  because 
"  you  did  not  comply  with  Construction  No. 
"  1341  of  the  17th  June  1842."  But  that 
Construction  was  never  intended  to  enable 
a  person  in  the  position  of  the  defendant 
Seetaram  to  commit  a  fraud  by  first  selling 
a  decree,  and  then  suing  out  execution  upon 
it. 

We   think  that  the   decision   of  the  first 
Appellate  Court  must  be  affirmed  with  costs. 


The  2ist  June  1865. 
Present  : 

The  Hon'ble  Shiunbhoonath  Pundit  and  G. 
Campbell,  Judges, 

Vendor  and  Purchaser — Benamee — Estoppel 

Case  No.  1502  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the 
2ist  March  186^,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  igth  Decem- 
ber 1863, 

Luckhee  Narain  Chuckerbutty  (Plaintiff), 

Appellanty 

versus 

Taramonee  Dossee  and  others  (Defendants), 

Respondents, 

Mr,  R,  T,   Allan  and  Baboo  Bungshee  Doss 
Seal  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Dwar- 
kanath  Mitter,  Hem  Chunder  Banerjee, 
and  Mohesh  Chunder  Chowdhry  for  Re- 
spondents. 

A  party  cannot  allege  or  plead  his  own  fraud.  Nor 
can  his  representatives  orpnvate  purchasers  from  him 
do  so,  unless  they  are  themselves  the  defrauded  parties, 
and  seek  relief  from  the  fraud. 

This  case  involves  a  somewhat  nice  point, 
and  has  been  complicated  by  the  proceedings 
of  the  Judge  who  first  overruled  the  decision 
of  the  first  Court,  and  remanded  the  case 
for  trial  on  another  issue ;  but,  on  the  case 
again  coming  before  him  after  remand,  seems 
to  have  returned  to  the  doctrine  which  he 
had  before  overruled,  and  decided  the  case  on 
that  point  without  going  into  the  addi- 
tional issue  on  which  he  had  ordered  the  re- 
mand.    If,  however,  the  Judge's  last  deci* 
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^jiil,  he  might,  on  proving  such  a  case,  have 
ft  |Md  action  against  both  the  parties  who 
the  fraudulent  tenure.  But  in  this 
ffc  cannot  say  this  —  on  the  face  of  his 

of  sale,  he  was  made  aware  of  the 

ctlon. 

h  tliink,  then,  that  plaintiff  stands  sim- 

m  the  shoes  of  the  vendor,  and  that  both 

tcndor  and  his  -present   representative 

{oally  incompetent  to  come  into  Court, 

ig  the  vendor's  fraud.     If  it  were  other- 

a  fraudulent  party  himself  precluded 
ibringing  a  suit,  might  cure  all  defects  by 

setting  up  a  purchaser  under  himself, 

be  would  obtain  through  a  purchaser 
vahie  of  a  good  title.    We  dismiss  the 

with  costs. 


The  2ist  June  1865. 

Present : 

Bon'ble  Shumbhoonath  Pundit  and  G. 
Campbell,  Judges. 

I  Law— Restitution  of  Conjugal  rights 
-Dower—Adttltery  (charge  of>— 111- 
of  Wife. 

Case  No.  2454  of  1864. 

Appeal  from   a  decision  passed  by 

I  Principal  Sudder  Ameen  of  Kamroop, 

kithe  jth  June  iS6^,  affirming  a  deci- 

im  passed  by  the  Sudder  Moonsiff  of  that 

"    rict^  dated  the  28th  December  iS6j. 

Beebee  (one  of  the  Defendants), 
Appellant, 

versus 

Ah  Moonshee  Beparee  (Plaintiff), 
Respondent, 

Obhoy  Chunder  Bose  for  Appellant. 

No  one  for  Respondent. 

[dbarfe  of  adultery  by  a  Mahomedan  ap^ainst  his 

*     not  operate  as  a  divorce,  though,  if  false,  it 

la  hem  of  ill-usage  towards  making-  up  a 

^tnsver  to  hb  claim  for  restitution  of  conjugal 

Tke  husband  cannot  enforce  his  right  to  his 

'  he  iiays  the  dower,  in  the  absence,  that  is,  of 

jiickul  answer  to  his  claim      Ill-treatment  by 

Ji4  In  second  wife  would  justify  the  first  wife  in 

If  In. 

'%i1l  a  suit  by  a  husband  for  restitution 
'^Ni^lV^  rigi^ts.    The  parties  are  Maho- 


medans,  and  it  appears  that  the  plaintiff  has 
another  wife. 

The  wife  pleaded : — 

(i.)  That  plaintiff  has  charged  her  with 
infidelity  and  proved  it :  and  that  this  oper- 
ates as  a  divorce. 


(2.)  That    plaintiff    has 
dower. 


not    paid    her 


(3.)  That  plaintiff  torments  her  on  ac- 
count of  his  having  a  second  wife :  and  that 
he  merely  brings  the  suit  out  of  spite. 

It  seems  that  the  wife  brought  suits  for 
maintenance  and  dower;  the  suit  for  main- 
tenance was  dismissed — ^that  for  dower 
decreed.  In  the  present  suit,  plaintiff  says 
that  he  is  ready  to  pay,  and  has  tendered 
the  dower;  but  the  wife  will  not  receive 
it. 

On  hearing  the  special  appeal  of  the  wife, 
we  think  that  the  (!)ourts  below  have  rightly 
held  that  a  charge  of  adultery  does  not 
operate  as  a  divorce,  though  a  false  charge 
might  be  an  item  of  ill-usage  towards 
msd^ing  up  a  sufficient  answer.  A  true 
charge  would  be  no  step  towards  such  an 
answer. 

As  respects  non-payment  of  the  dower,  the 
Court  below  says  that  it  has  been  paid :  and 
in  that  there  seems  to  be  some  error  which 
we  correct  by  directing  that  the  two  decrees 
are  to  be  treated  as  cross-decrees,  and  to  be, 
as  it  were,  set  off  against  one  another.  The 
plaintiff  cannot  enforce  his  right  to  his  wife 
till  he  pays  the  dower,  in  the  absence,  that  is, 
of  any  sufficient  answer  to  his  claim.  For 
though  it  is  not  one  of  the  written  grounds 
of  special  appeal,  the  allegation  of  torment 
by  plaintiff  and  his  second  wife  is,  we  think, 
so  essential  a  plea  that  it  must  be  tried ;  and 
as  the  Lower  Courts  have  not  tried  it,  we 
remand  the  case  to  the  first  Court  with  a 
direction  that  it  will  frame  and  try  an  issue 
10  find  whether  plaintiff,  by  his  real  treat- 
ment of,  and  conduct  towards,  his  wife,  has 
given  her  sufficient  ground  for  leaving  him. 
A  woman  who  marries  a  Mahomedan  knows 
that  he  may  have  more  than  one  wife ;  but 
if  he  marries  a  second  wife,  and  they  make 
the  position  of  the  first  wife  unreasonably 
hard  and  disagreeable,  she  would  be  justified 
in  leaving.  In  this  case,  we  should  hope 
that  the  parties  may  find  it  best  finally  to  set 
their  respective  decrees  against  one  another, 
and  so  end  the  matter.  In  that  case,  the 
remaining  issue  need  not  be  tried. 

The  case  is  remanded  accordingly. 
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The  a  1st  June  i>8d5. 

Present : 

The   Hon'ble  C.  Steer    and    W.    Morgan, 

Judges, 

Limitation— Suits    against    depositaries— Oral 
evidence  of  deposit  sufficient. 

Case  No.  4251  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rungpore,  dated  the  ist  August 
i86^y  reDersing  a  decision  passed  by  the 
Principal  SuMer  Ameen  of  thai  District ^ 
dated  the  ^ist  March  1864, 

Rutton  Monee  Debia  (Plaintiff),  Appellant, 

versus 

GuDga  Moneie  Debia  Cliowdbrain  and  others 
(Defendants),  Respondents. 

Baboos  Unnoda  Pershad  Banerjee,  Omoocol 
Chunder  Mookerjety  and  Kheiier  Mohun 
Mooktrjte  for  Appellant. 

Mr,  C,  Gregory  and  Bdboo  Debendro 
Narain  Bose  for  Respofndents. 

Clause  15,  Section  1,  Act  XtV.  of  1859,  applies  where 
there  is  some  relation  of  tru^t,  whether  the  property  is 
gfiven  in  mortgage  or  pawn,  or  simply  deposited  for 
safe  custody. 

Oral  evimnce  of  the  deposit,  {f  credible,  is  not  in- 
sufficient. 

The  suit  is  apparently  barred  by  lim?t- 
ation,  mdre  than  three  years  having  elapsed 
from  the  time  of  the  loan,  and  no  written 
acknowledgment  being  shown.  The  alleg- 
ed entries  of  payment  of  interest  in  the 
defendant's  books  are  clearly  insufficient  to 
satisfy  the  4th  Section  of  Act  XIV.  of  1859, 
which  requires  a  written  and  signed  acknow- 
ledgment to  avoid  the  Law  of  Limitation. 
In  the  judgment  of  the  Court  of  first  in- 
stance, reference  is  indeed  made  to  an  order  in 
one  of  the  books  of  the  7th  Pons,  which 
is  said  to  be  signed  by  the  defendants  with 
their  own  hands;  but  the  purport  or  terms 
of  that  entry  do  not  clearly  appear.  The 
Lower  Appellate  Court  holds,  differing  from 
the  judgment  of  the  first  Court,  that  the 
money  was  not  deposited,  but  lent.  We 
cannot  disturb  the  finding  of  facts,  but  we 
are  not  satisfied  that  the  judgment  proceeds 
upon  a  correct  apprehension  of  the  law, 
and  we  shall,  therefore,  remand  the  case  for 
re- retrial  by  the  Judge,  both  parties  being  at 
liberty  to  produce  whatever  evidence  they 
may  think  fit. 

Referring  to  Clause  15  of  Section  i  of 
the  Act,  the  Judge  states  that  it  does  not 
relate  to  ''money  given  simply  to  take  care 


of."  But  this  construction  is,  m^  tbid 
inoorrect.  Whene  there  is  some  relation  ( 
trust,  whether  the  property  is  given  •! 
mortgage  or  pawn,  or  simply  deposited  4i 
safe  custody,  the  Section  applies, 
the  Judge  remarks  that  only  oral 
is  given  of  the  deposit.  But  this,  if  credAl 
is  not  insufficient,  and  nothing  is 
against  the  credibility  of  the  witnesses 
in  the  Principal  Sudder  Aiaeen's  judgmca 
are  described  as  ''  respectable  witnesses  c3s/i 
by  the  plaintiff  and  the  defendant  Gmil 
Monee.''  Whether  the  estate  of  KaAl 
Chunder  alone  or  both  estates  are  Itabi 
is  a  distinct  question,  which  may  aJso  aaij 
for  decision  if  the  Judge  finds  in  the  plai^ 
iff's  favor  that  this  was  not  a  loan,  lifj 
a  deposit.  The  decision  of  this  will  A 
pend  upon  whether  the  deposit  was  w(| 
Kashee  Chunder  alone,  or  with  him  on  bi| 
own  behalf,  and  as  managing  the  affairs  )l 
the  widow  and  minor  son  of  Kalee  Choij 
der.  The  books  kept  under  Kashee  Chnaj 
der's  management,  even  if  iraudalcDC  as  fte 
tween  him  and  his  relation,  as  is  suggested 
are  not  stated  to  be  in  any  way  false  as  W 
gards  the  plaintiff's  claim  to  recover. 

We  remand  the  case  to  ftie  Lower  kppi 
late  Court. 


The  2 1st  June  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  £.  JackMii 

Judges.  'i 

Jurisdiction— Possession  of  ltt]i4^A%vaf^  1 
Deputy  Magistrate— AUuTial  lands — MeaoM 
of  "fordaWc."  1 

Case  No.  9  (rf  1865.  < 

Regular  Appeal  from  a  decision  passed  A 
the  Additional  Judge  of  Dacca,  dcUed  A 
2gth  September  186^. 

Juggobundhoo  Bose  (one  of  the  PiaintiSd 

Appellanty  \ 

versus 

Gyasoodeen  and  others  (Defendants),     ' 
Respondents, 

Baboo  Chunder  Madhub  Ghose  for 

Appellant.  ' 

Baboos  Dwarkanath  Mitier,  Sreenaih  Dmi 
and  Romesh  Chunder  Mitter  for  Respondents 

Suit  laid  at  rupees  1,565. 

Case  No.  15  of  1865. 

Special  Appeal  from  a  decision  passed  i$ 
the   Additional   Judge   of  Dacca^  dsdk 
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3^h  September  1864,  affirming  a  de- 
passed  by    the    Principal    Sudder 
of  that  District,  dated  the  igth  Feb- 
1864. 

Gionder  Sein  and  others  (Defendants), 
Appellants, 

versus 

Doss  Hajrah  and  others  (Plaintiffs), 
Respondents. 

\Baboo  Onoocool  Chunder  Mookerjee 
for  Appellants. 

Sreenath  Doss  and  Romesh  Chunder 
Mitter  for  Respondents. 

ard  by  a  Deputy  Magistrate  under  Section  3  iS, 
^  of  1861,  is  not  an  award  of  a  competent  Court 
Section  14,  Act  VIII.  of  1.S59. 

that  can  be  crossed  zi^f-zag-  in  the  dry  season 
B  the  water  is  breast-high,  and  the  main  stream 
is  indabitablv  on  the  other  side,  is  not  a  **  ford' 
ilreain  within  the  meaning  of  Clauses,  Section  4, 
XI.  of  1825. 

a  two   cases   have  been  heard  to- 

the  Regular  Appeal,  the  Judge  record- 
following  decision  : — 
The  plaintiff  in  this  case  saed  in  the 
of  the  Principal  Sadder  Ameen  of 
Ipore  for  possession  of  certain  lands 
reversal  of  an  order  under  Section  318 
XXV.  of  1861. 

defendant  urges  that  he  had  insti- 
a  suit  for  the  same  land  in  the  Court 
t  Principal  Sudder  Ameen  of  Dacca. 
*ivil  Court  Ameen,   being  deputed  to 
tigate,    found    that    the    land    sued 
in  this    suit   was   identical  with   that 
for  in  Dacca.     The  Principal  Sudder 
icen  of   Furreedpore,   therefore,  trans- 
the   case  to  the  Judge  of  Dacca, 
whom    the    case    was    transferred   to 
Court  for   order.     The   plaintiff  pe- 
med  this  Court  to  the  effect  that  the 
leen's  report  was  erroneous,  and  request- 
case  might  be  sent  to  Furreedpore. 
lis  Court  declined  to  comply  with  this 
^ion,  and  when  appeal  case  No.  599  of 
'^3(r.  e.,  special  appeal  No.  15  of  1S65) 
heard,  it  was  admitted  that  the  deci- 
therein  should  govern  this  case^  there- 
for the  reasons  given  in  my  decision 
day  in  Appeal  No.   599  of  1863,  this 
is  dismissed  with  costs.'' 
the  above  Regular  Appeal  now  before 
original  suit  was  No.  7  of  1863  be- 
'fc  Principal  Sudder  Ameen  of  Furreed- 
•nd  the  plaint  was  filed  on  the  2nd 
of  that  year. 

^^'  in. 


Juggobundho  Bose  with  others  was  plaintiff' 
and  Syed  Banoo  Ameen  and  others,  defend- 
ants ;  and  the  claim  was  by  plaintiff  for  bee- 
gahs  533-6I  cottahs  of  land  as  situated  in  fths 
of  the  14-anna  share  of  zemindary  No.  2  of 
the  Dacca  Collectorate. 

The  allegation  was  that  the  land  claimed 
was  an  alluvial  re-formation  of  diluviated 
land  of  one  Manick  Khan,  and  the  suit  was 
for  possession,  to  reverse  an  order  of  the  De- 
puty Magistrate  of  Madareepore,  in  Zillah 
Furreedpore,  passed  under  Section  318  of  Act 
XXV.  of  1 86 1,  retaining  in  possession  Gour 
Chunder  Doss  and  others,  who  claimed  the 
identical  land  in  dispute  as  part  of  their 
talook  Kesubpore  and  chur  Kesubpore,  of 
Zillah  Furreedpore,  re-formed  on  the  site  of 
the  original  diluviated  lands  of  their  talooks. 

Defendant,  Kalee  Doss  Hajrah,  urged  in  that 
case  that  the  Principal  Sudder  Ameen  of 
Furreedpore  had  no  jurisdiction,  as  in  another 
case,  which  is  here  special  appeal  No.  15,  it 
had  been  found  on  the  investigation  of  a  Court 
Ameen,  accepted  by  the  Principal  Sudder 
Ameen  of  Dacca,  that  the  lands  belonged 
to  Zillah  Dacca.  On  the  merits,  the  defend- 
ant claimed  the  lands  as  in  kismuts  of  his 
land  chur  Muddun  Sunker,  G6vemment 
lands,  purchased  at  auction  by  defendant  from 
Government. 

Defendant  Gour  Chunder  Doss  claimed 
the  lands  (as  before  remarked)  as  part  of  his 
talook  Kesubpore  and  chur  Kesubpore  in 
Zillah  Furreedpore,  and  relied  on  his  posses- 
sion as  maintained  by  award  of  the  Deputy 
Magistrate  of  Madareepore  under  Section 
3i8of  ActXXV.  of  1861. 

The  Collector  of  Dacca,  who  was  made  a 
defendant,  pleaded  that  the  lands  were  held  by 
a  competent  Court,  that  is,  by  the  Principal 
Sudder  Ameen  of  Dacca,  to  lie  in  Dacca; 
and  that,  under  Section  14  of  Act  VIII.  of 
1859,  that  fact  fixed  the  jurisdiction  in  Dacca. 

On  the  merits,  the  Collector  also  pleaded 
that  a  competent  Court  had  already  held  the 
lands  to  be  those  of  defendant,  Kalee  Doss 
Hajrah,  as  Chur  Muddun  Sunker,  formerly 
a  Government  khas  mehal  of  Dacca;  that 
this  decision  of  the  Principal  Sudder  Ameen, 
in  fact,  duly  and  legally  reversed  the  award 
of  the  Deputy  Magistrate  of  Furreedpore  in 
favor  of  Gour  Chunder  Doss ;  and  that  the 
lands  were  all  along  lands  of  Government 
till  sold. 

These  were  the  pleadings  in  the  caite 
which  form  the  subject  of  the  regular  ap- 
peal  before  us,  and  the  decision  has  been 
before  cited, 
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Now  as  to  the  special  appeal.  There  the 
plaintiff  was  Kalee  Doss  Hajrah,  and  the  de- 
fendant was  Gour  Chunder  Doss. 

The  pleadings  were  substantially  the 
same  as  above.  The  first  Court  (Princi- 
pal Sudder  Ameen  of  Dacca)  gave  plaint- 
iff a  decree  on  the  19th  February  1863. 
The  principal  Sudder  Ameen  he;ld  that,  as 
a  reference  to  the  official  maps  of  the  civil 
jun3dictions  of  Dacca  and  Furreedpore 
shewed  that  the  lands  in  suit  were  in  Dacca^ 
he  had  jurisdiction  ;  and  that  this  was  con- 
firmed by  the  reply  of  the  Collector  to  an 
enquiry  by  the  Principal  Sudder  Ameen, 
whether  the  land  in  suit  was  in  Dacca  or 
Furreed.pore. 

The  Principal  Sudder  Ameen  then  refers 
to  the  map  of  the  locality  made  by  the  Civil 
Court  Ameen,  and  accepts  the  evidence  it 
affords  that  the  flowing  stream  of  the  Pudda 
divides  the  lands  in  suit  from  defendant's 
npain  land,  and  adds  that  he  saw  no  discre- 
pancy as  to  boundaries  between  the  Ameen's 
map  and  that  filed  by  the  parties. 

The  Principal  Sudder  Ameen  notices  fur- 
ther that  the  map  shows  that  the  only  way  in 
which  the  river  can  be  crossed  on  defendant' s 
side  is  by  going  breast-deep  in  a  zig-zag 
direction  over  the  higher  lumps  of  land 
which  may  be  at  the  bottom  of  the  bed  of 
tjie  river,  and  that  only  at  the  dry  season 
and  in  the  one  direction  only  ;  while  clearlv 
pnly  shallow  water  divides  plaintiff's  land 
from  that  in  suit.  The  Principal  Sudder 
Ameen  finds  tnis  view  farther  supported  by 
all  the  evidence  on  the  record,  and  refers  to 
other  probabilities  in  plaintiff's  favor,  from 
proximity  of  other  pieces  of  chur,  &c.  The 
Principal  Sudder  Ameen  accordingly  gives 
plaintiff  a  decree  subject  10  any  arrange- 
ments to  be  made  at  the  settlement,  and  re- 
verses the  order  of  the  Deputy  Magistrate  of 
Madareepore  giving  possession  to  defend- 
ant. 

Defendant  appealed. 

The  Judge  on  that  appeal  finds  very  clear- 
ly on  the  evidence  that  the  land  in  suit  is 
on  the  Dcuca  side  of  the  Pudda,  and  is  not, 
therefore,  either  in  the  jurisdiction  of  the 
Furreedpore  Court  or  part  of  defendant's 
talook.  The  Judge  accordingly  dismissed 
defendant's  appeal. 

We  have  a  special  appeal  against  this  deci- 
sion, and  the  main  point  argued  before  us  in 
the  special  appeal  is  that  the  Deputy  Magis- 
trate of  Purreedpore  was  a  competent  Court, 
under  Section  14  of  Act  VIII.  of  1859,  to 
fix  the  jurisdiction  by  his  award  under 
Swtion  318  of  Act  XXV,  of  i86i  ;  that  no 


other  Court  than  that  of  the  Principal  Sudder 
Ameen  of  Furreedpore  could  take  jurisdic- 
tion. On  this  plea  we  may  at  once  remark 
that  a  ruling  of  a  Full  Bench  of  five  Judges 
has  held,  on  the  20th  June  1865,  that  such 
an  award  by  a  Deputy  Magistr?ite  is  not  the 
award  of  a  competent  Court  under  Section 
14  of  Act  VIII.  of  1859  ;  and  this  renders 
any  further  consideration  of  the  other  argu- 
ments upon  this  plea  unnecessary.  We  wish, 
however,  to  add  that  there  is  no  material  or 
substantial  difference  to  our  minds  between  a 
Principal  Sudder  Ameen  ^^transmitting" 
a  case  to  the  Judge,  and  the  Judge  then  de- 
ciding it  as  here,  and  a  Judge  who  admit- 
tedly has  jurisdiction  both  in  Dacca  and 
Furreedpore,  ''calling  for''  a  case,  and  de- 
ciding it  by  that  process,  of  the  legality  of 
whi^h  there  is  no  doubt.  We  think,  therefore, 
that  this  is  a  frivolous  objection. 

Then  in  the  regular  appeal,  and  to  a  cer- 
tain extent  also  in  the  special  appeal,  the  plea 
is  that,  as  it  is  found  that  people  could  cross  in 
the  dry  season  on  defendant's  side,  it  is  ''ford^ 
able'*  in  the  sense  of  Clause  3  of  Section  4  of 
Regulation  XI.  of  1825  ;  and  thus  defendant 
has  as  much  right  as  plaintiff.  A  case  is 
stated  to  have  been  decided  in  support  of 
this  view  of  what  "  ford  able"  means.  But 
it  is  not  specified  or  handed  to  us. 

Now,  on  the  evidence  laid  before  us,  we 
are  unhesitatingly  of  opinion  : — 

ist.  That  the  Jaree  Pudda  Nuddi^  or 
main  stream  of  the  Pudda,  is  on  the 
Furreedpore  side. 

2ndly,  That  the  water  on  the  Furreedpore 
side  can  only  be  forded  at  any  time  by  fol- 
f owing,  not  any  direct  or  usual  ford 
straight  from  side  to  side,  but  only  by  tak- 
ing, in  a  zig-zag  direction,  advantage  of  the 
higher  portions  of  the  bed  of  the  river,  and 
that  even  only  with  the  water  breast-high  ; 
while  on  the  other  or  Dacca  side  is  generally 
a  shallow,  z".  e,y  water  varying  from  i  to  afths 
cubits  only.  It  is  argued  th^t,  if,  even  in 
this  way,  a  person  can  get  across,  it  is  a  'fard^ 
able'  stream,  and  defendant  can  claim  the 
land  under  the  words  of  Regulation  XI.  of 
1825.  The  construction  of  a  law  must, 
however,  in  our  mind,  be  reasonable^  or  to 
use  the  words  of  Dw?irris  on  Statutes, 
page  550,  Edition  1848,  '*to  construe 
'•  the  words  according  to  the  subject- 
"  matter  in  such  a  sense  as  to  produce  a 
*'  reasonable  effect,  and  with  reference  to 
'*  the  circumstances  of  the  particular  trans- 
"  action.'  Again,  that  interpretation  is  to 
be  accepted  which  does  not  intend  a  wrong, 
page  551,     Purser,  in  page  552,  "not  jCbe 
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hicri  erf  the  law,  but  the  sense  and  reason" 

Ur  Id  be  looked    to.     The   law  is  to  be 

|faopreted,  "  not  according  to  the  letter,  but 

ing  to  the  meaning."     Now,  if  with 

&ct  before  us  that  the  main  stream  of  the 

river  Pudda  is  on  the  Furreedpore  side, 

there  is  no  general  plainly  recognized 

ford  there,  while  on  the  Dacca  side 

is,  without  a  shadow  of  doubt,  only  very 

water  and  properly  ford  able  in  the 

ible  and  ordinary  term  of  the  word, 

Id  it  be  just  or  rational  to  withhold  from 

itiff  his  decrees  ? 

Under  these  circumstances  we  are  clearly 

opinion  that  we  must  decide  entirely  in 

)r  of  plaintiff's  case. 

We,  therefore,  do  so,  and  dismiss  the  re- 

and  special  appeals  accordingly,  both 

costs. 


The  22nd  June  1865. 

Present : 

|TheHoii*b]e  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Wlnesses  (recusant) — Attachment  of  their 

property. 

Case  No.  411  of  1865. 

Sj^w/  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  My  men- 
sing,  dated  the  21  si  December  i86/f,  modi- 
fying a  decision  pcLSsed  hy  the  Sudder 
Ameen  0/  that  District^  dated  the  2gth 
April  iS6j. 

Sheikh  Jafur  (one  of  the  Defendants), 
Appellant, 

versus 

Gooroo  Pershad  Doss  Potedar  (Plaintiff), 
Respondent, 

kos   Onoocool    Chunder   Mookerjee   and 
Kishen  Dyal  Roy  for  Appellant. 

w  Debendro  Narain  Base  and  Bhuggo- 
hutty  Churn  Ghose  for  Respondent. 

A  Court  should  not  refuse,  in  the  application  of  a 
itjr}  to  compel  the  attendance  of  his  recusant  witness- 
iDctog  material  witnesses,  by  attaching  their  property. 

Tms  case  has  been  already  once  remand- 
in  order  that  the  Principal  Sudder  Ameen 
Id  take  into  consideration  the  objections 
by  special  appellant  Jafur,  who 
tted  as  respondent  in  the  Lower  Appel- 
Coart,  and,  under  Section  348  of  Act 
of  1859,  urged  that  the  first  Court 
miot,  as  requested  by  him,  compelled  the 
lummce    of   his    recusant   witnesses   by 


attaching    tlieir    property.      The    Principal 
Sudder  Ameen    has    now    considered    this 
point,  and  has  decided  that,  as  the  special 
appellant  asked  for  the  attachment  of  his 
witnesses'  property  on  the  29th  April,  the 
day  on  which   the  case  was  decided,   the 
Court  was  right  to  reject  his  petition.     This 
is  objected  to  on  special  appeal.     We  find 
that,  after  the  issue  of  summonses  on  the 
witnesses    without    any    effect,    the    special 
appellant,    with    permission    of    the   Court, 
took  out  warrants  for    iheir  arrest  return- 
able on  the  28ih  April  and  on  that  date  the 
Nazir  returned  them  with  a  report  that  the 
witnesses  could  not  be  found.     The  special 
appellant  on  the  next  day,  the  29t'h,  asked 
that  their  properly  might  be  attached.     The 
Sudder  Ameen  simply  refused  the  request, 
and    decided    the    case   on   that   very   day 
against  the  special  appellant.     We  do  not 
agree  with  the    Principal    Sudder   Ameen 
that  this  was  a  proper  mode  of  proc^ediiig. 
Under  the  law,  the  Sudder  Ameen  shbttid 
have  enquired   whether  the  witnesses  Were 
material  witnesses,  and  there  seems  but  little 
doulDt  that  they  were  most  material,  and,  if 
they  were  material,  he  should  have  cotnplied 
with  the  special  appellant's  request.      His 
proceedings  simply  refusing  this  request  ^as 
illegal,  and  it   is  surprising  to  us  that  the 
Principal   Sudder  Ameen   should  have  up- 
held such  improper  proceedings.    The  judg- 
riient  of  the  Principal  Sudder  Ameen  ftiust 
be  reversed,  and  the  case  remanded  to  him 
in  order  that  it  be   sent  back  to  the  first 
Court  to  proceed  according  to  law  as  above 
directed  in  the  matter  of    these  witnessed. 
The  Principal  Sudder  Ameen  should  take 
this  case  out  of  its  turn,  and  decide  it  in  tWo 
months. 


The  22nd  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Cambpell, 

Judges, 

Allention  of  joint  ancestral  property- 
Onus  probandi — Real  nudens. 

Case  No.  356  of  1864. 

Regular  Appeal  from  a  decision  passed  hy 
Moulvie  Mohamed  Nazeem  Khan  Baha^ 
door,  Principal  Sudder  Ameen  of  Mymen^ 
sing,  dated  the  2^th  June  i86^, 

Dukeena  Dabee  (Plaintiff),  Appellant, 

versus 

Kishen  Chunder  Sandyal  (Defendant), 

Respondent. 
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Bahoos  Sreenaih  Doss  and  Kishen  Dyal 
Roy  for  Appellant. 

Mr.  R,  V.  Doyne  and  Bahoos  Unnodaper- 
shad  Banerjee  and  Dwarkanath  Mitter 
for  Respondent. 

Suit  by  widow  of  defendant's  brother  for  half  share 
of  an  alleged  joint  ancestral  property.  Held^  under 
the  circumstances  of  the  case  (the  plaintiff  making  a 
stale  claim),  that  very  moderate  proof  was  sufficient 
from  the  defendant.  The  defendant's  evidence  and  the 
plaintiff's  own  conduct  established  that  the  original  es- 
tote  which  was  the  nucleus  of  the  subsec^uent  acquisi- 
tions was  the  mother's  estate,  and  the  acquisitions  of  the 
defendants  made  after  the  mother's  death  upon  the 
estate  to  which  he  had  succeeded  after  her. 

This  case  was  remanded  on  the  i8th 
March  1863,  the  plea  of  limitation  being 
over-ruled,  and  it  is  now  tried  on  the  merits. 
The  Lower  Court  has  found  for  the  defendant 
Kishto  Chunder. 

The  claim  is  one  by  the  widow  of  defend- 
ant's brother,  alleging  that  she  is  entitled 
to  half  the  estate  held  by  him  in  land  and 
i    money  of  considerable  amount. 

The  defendant  alleges  that  the  plaintiff 
already  holds  half  of  the  only  patrimonial 
inheritance  of  the  family,  a  piece  of  bromut- 
ter  land  of  two  poorahs  in  Bolabita ;  all  the 
rest  is  the  property  of  the  mother  (who 
survived  plaintiff's  husband  Mohesh,  and  to 
whom,  therefore,  plaintiff  is  no  heir)  and  de- 
fendant's own  acquisition. 

The  Principal  Sudder  Ameen  finds  that, 
in  truth,  the  father  Gooroopershad  was  a  poor 
man,  who  died  long  ago,  leaving  nothing 
material  beyond  the  piece  of  bromutter  land 
before  referred  to;  that  the  mother  Koo- 
maree  was  the  daughter  of  a  rich  zemindar  ; 
that  she  received  much  from  the  father  and 
mother  ;  and  during  a  long  widowhood  ac- 
quired much  more  for  herself,  and  not  for  her 
sons ;  that  the  defendant  succeeded  his 
mother,  and  made  acquisitions  on  his  own 
account — hence  the  properly  claimed  belongs 
to  the  defendant,  and  that  plaintiff  has  no 
right  to  share  it,  although,  in  mere  food  as 
the  son  of  his  mother,  her  husband,  no  doubt, 
lived  in  commensality  with  his  mother  and 
brother. 

Plaintiff's  case  being  consequently  dismiss- 
ed, she  appeals. 

The  case  is  one  of  some  diflftculty  from  the 
obscurity  and,  to  some  degree,  conflicting 
character  of  the  evidence.  The  plaintiff 
seeks  to  throw  the  onus  of  proof  wholly  on 
the  defendant,  and  her  case  is  that  he  has 
not  satisfactorily  proved  the  separate  acqui- 
sitions, especially  as  he  has  not  produced 
the  family  accounts.  Defendant's  Counsel 
on  the  other  baud  quotes  a  case  of  nth  No- 


vember 1862  (Sutherland's  Reports,  Spedl 
Number,  page  57)  in  which  it  was  deciiW 
that,  notwithstanding  commensality  in  foo) 
if  there  was  no  joint  ancestral  property  % 
form  the  nucleus  of  subsequent  acquisition^ 
joint  property  and  joint  acquisitions  are  ^ 
to  be  presumed,  but  must  be  proved.  Di 
fendant  urges  that  the  same  rule  appli^ 
when  the  patrimonial  properly  is  so  snal 
as  to  afford  the  barest  means  of  subsistenci 
and  gives  no  real  nucleus  for  the  acqiiU| 
lions ;  and  he  argues  that  in  this  case  '"' 
was  the  character  of  the  patrimonial 
perty ;  that  it  was  not  converted  into  fi 
for  speculation,  and  thus  for  acquisiiioQ, 
remains  intact;  and  that,  therefore,  in 
case  plaintiff  must  bear  the  burden  of  pi 
under  the  precedent  cited. 

How  the  onus  may  require  to  be  placed 
each  case  depends  upon  the  facts  which 
be  discovered  to  be  the  peculiar  facts  in  itj 
and  that  can  only  be  properly  declared  wheq 
the  evidence  has  been  gone  into ;  but  we  tblnk 
that  a  plaintiff,  coming  into  (I>3uri,  as  ^XM 
the  present  plaintiff,  very  many  years  after  the 
transactions  to  which  the  claim  relates,  and 
after  she  has  for  very  many  years  qmctly 
submitted  to  an  entire  deprivation  of  het 
alleged  rights  (where  there  is  too,  as  here,  i 
deed  showing  this  recorded  by  herself,  aaf 
those  of  her  relations  much  interested  tii 
prevent  her  alleged  rights  being  impug 
one  cannot  expect  the  other  side  to  fu 
such  clear  and  positive  proofs  as  in  ihl 
case  of  recent  transactions.  In  this  vie^ 
however,  much  the  burden  lies  on  the  defend* 
ant,  we  shall  be  satisfied  with  a  modexaip 
amount  of  proof  on  his  part.  •' 

It  appears  that  the  father  of  the  brotbeifJ 
named  Gooroopershad  was,  without  doubt, «?] 
poor  Koolin  Bramin  from  a  different  part  # 
the  country,  who  came  over  into  Mymen«i^ 
married  one  Koomaree,  the  daughter  of  a  ricHj 
zemindar,  and  settled  there.     We  are  not  h^ 
formed  exactly  when  he  came  and  married,  of! 
even  when  he  died ;  but  from  all  that  i^ 
learn,  it  appears  that  he  died  when  the  ^^K^^ 
sons  were  mere  infants.     We  may,  thcrefor^v 
presume  that  he  could  have  lived  bat  a  fc» 
years  after  his  marriage,  as  far  as  can  be  inj 
f erred  from  other  facts,  such  as  the  aye  01* 
Mohesh  Chunder  when  he  died,  w's.,  at  the 
age  of  22.     Gooroopershad,  the  father,  secmi 
to  have  died  somewhere  about  1230  B.  & 
It  is  clear,  too,  that,  after  plaintiff's  husband's 
death,  plaintiff  lived  in  the  house  of  her  own 
mother,  and  not  with  Koomaree,  the  naothcr 
of  her  husband  Mohesh,  and  brotber-in-law 
Kishto.  Then  comes  the  question  did  Gooroo* 
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pobd  have  sufficient  property  to  give  a  real 
ndcnfor  acquisitions  ?  It  is  clear  to  us  that 
kidoothimself  make  any  tangible  acquisi- 
fOM.  The  plaintiff  relies  on  the  evidence  of 
HqU  bmily  servant  Ramkessub,  now  in  the 
IVifce  of  her  own  family,  who  states  that 
ftnoopershad  left  ao.ooo  or  25,000  rupees 
'  Cttfaand  outstanding  debts ;  but  this  man  is 
food  a  witness.    He  certifies  too  complete- 
favor  of  the  plaintiff ;  but  at  the  same 
ia  a  very  vague  way,  when  he  at  any  rate 
have  been  able  to  give  some  reliable 
;  and  (»  a  careful  consideration  of  the 
(rf  all  the  evidence,  we  are  constrained 
ttrdiat  we  do  not  believe  him.    We  see 
ig  in   his   deposition   of  the  precise 
from  which  Gooroopershad  could  ac- 
e  wealth.    The  vague  statement  of 
Boney  left  by  him  is  quite  unsupported, 
the  contrary,  we  think  that  he  was  never 
a  possessed  of  means,  and  that  he  in  fact 
poor,  i,e.y  without  leaving  any  ancestral 
except    the    very    small    amount 
Wi  we  do  not  think  can  be  reasonably 
fRMd  a  nucleus  for  the  acquisitions  subse- 
Iwlf  shown. 

'  Ifc  widow,  however,  was,  as  has  been 
^1k  daughter  of  a  rich  zemindar,  and  it 
'  ghfrtdence  that  she  received  many  valua- 
|w|Rients  in  cash  and  otherwise  from  her 
mother,  and  other  relations.  Here 
tttms,  on  the  other  hand,  to  be  a  very 
k  nucleus  of  subsequent  acquisitions, 
ike  seems  to  have  made  the  most  of  her 
daring  the  long  subsequent  period, 
actively  employed  it.  In  fact,  the  real 
is  narrowed  into  this  :  was  Kooma- 
^ng  on  her  own  account  with  her 
I  or,  as  the  guardian,  with  the  money 
sons  derived  from  their  father  ?  Even 
plaintiff's  most  favorable  witnesses  and 
such  as  Ram  Chunder  and  Hurro 
>er,  cannot  say  absolutely  if  Koomaree 
with  the  property  as  guardian  for  the 
or  as  it  were  her  own  separate  pro- 
But,  if  it  had  been  the  one  or  the 
>  these  witnesses  would  have  learnt  the 
^  been  able  to  speak  decidedly.  It 
^^Ti  that  Koomaree,  almost  in  every 
'^  ostensibly  acted  for  herself,  and  not  for 
•  And,  even  when  they  were  grown  up, 
^^jor  names  on  two  or  three  occasions 
P*^  as  if  they  took  some  part 
r*^  business,  we  find  them  acting 
rj  *•  ^w  agents,  and  signing  them- 
2?  *»  her  mooktears,  except  as  re- 
jJUke  small  patrimonial  bromutter, 
^^  not  act     in     the    character    of 


There  is  not  a  single  instance  shown  to  us 
of  her  having  signed  or  acted,  and  spoken  as 
mother  and  guardian,   which   is  the   usual 
course   when  the  position  is  such.     There 
seems  to  be  reason  to  believe  that,  when  her 
sons  were  mere  infants,  she  took  one  or  two 
bonds  in  the  name  of  each  of  them  sepa- 
rately,    but    really     for    her    own    money 
advanced  by  her — a  very  common  practice, 
and  not  necessarily  indicating  a  joint  pos- 
session of  the  two  sons.      These  bonds  were 
subsequently    all    amalgamated     into    one 
instalment-bond  for  the  whole  17,000  rupees 
in  the  name  of  Koomaree  alone,  and  for 
which  Koomaree  alone  got  a  decree,  which 
was  never  claimed  or  questioned  while  she 
was  alive.     We  find,  too,  that  in  her  own 
name  she  acquired   some  of  the  real  pro- 
perties   now   in    suit.    A    bond    of    small 
amount  in  favor  of  the  two  brothers  jointly, 
and  upon  which  a  suit  was  brought,  was 
much  relied  on  by  plaintiff ;  but  it  is  satisfac- 
torily shown  by  the  other  side  that  this  bond 
was  connected  with  the  patrimonial  bromut- 
ter already  alluded  to,  being  executed  by  a 
ryot  of  that  land,  and  the  suit  having  been 
dismissed  on  the  ground  of  duress.    Thus, 
that  bond,  as  showing  the  different  course 
followed   in   regard  to  the  really    paternal 
property,  rather  strengthens  the  conclusion 
to  be  drawn  from  the  different  mode  of  deal- 
ing with  the  remaining  property.     Another 
copy  of  a  joint  bond  said  to  be  taken  from 
another  office,  that  of  a  Deputy  Collector, 
was  put  in  by  plaintiff  on  the  day  of  the 
hearing,  and  so  not  alluded  to  in  the  judg- 
ment.   Seeing  that  the  original  is  not  account- 
ed for,  and  that  defendant  had  no  opportunity 
of  meeting  at  the  trial  this  evidence,  we 
cannot  attribute  any  weight  to  it.    Then  as 
to  Dagoo  Buias's  evidence  as  to  his  bond, 
we  can  only  say  that  we  discredit  it.    His 
volunteered  statement  that,  on  the  payment 
of  the  money,  he  asked  why  he  should  pay 
one  when  he  had  given  the  bond  to  two,  and 
the  fact  of  his  being  related  to  plaintiff's 
mooktear,  make  us  suspect  his  testimony  as 
tutored. 

It  is  here  to  be  noticed  by  us  that  a  certain 
power  of  attorney  to  obtain  money  from  the 
Collector,  from  Koomaree  to  her  sons,  dated 
5th  Jeyt  1 251,  was  pressed  upon  the  Court 
in  order  to  show  that  Koomaree  regarded 
the  money  as  theirs,  because  she  told  the  sons 
to  draw  it.  Now,  it  was  not  for  Koomaree, 
a  woman  of  rank,  to  be  expected  to  go  and 
draw  it  in  person.  Then  who  could  be 
more  properly  selected  the  agents  to  draw  it 
for  her  than  her  sons  ? 
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Defendant  accounts  for  the  non- produc- 
tion of  the  family  books  by  saying  that  the 
plaintiff  never  asked  for  them  till  a  day  or 
two  before  the  final  hearing  on  remand  (up- 
wards of  a  year  after  the  remand),  and  that 
as  they  referred  to  a  period  ending  eighteen 
years  before  the  date  on  which  they  are 
called  for  they  were  lost.  Defendant  adds 
that  he  could  not,  therefore,  produce  them. 
Although,  under  other  circumstances,  the 
non-production  of  the  accounts  would  have 
told  very  heavily  against  the  defendants, 
still  we  think,  in  this  case,  the  defect  stands 
alone,  and  there  is  some  reason  in  defend- 
ant's excuse.  In  fact,  after  so  long  a  period, 
and  in  the  absence  of  more  explicit  evidence, 
we  must  be  much  guided  by  the  conduct  of 
the  parties  themselves.  We  have  seen  what 
was  that  of  the  mother  Musst.  Koomaree. 
Now  let  us  see  what  was  that  of  plaintiff. 
On  her  husband's  death  (if  her  present  case 
be  true)  about  1253  B.  S.,  she  was  the  owner 
of  half  the  property  of  the  family,  and  she 
is  herself  no  unsupported  female,  but  (as  the 
pleader  says)  is  related  to  rich  and  influen- 
tial persons,  who,  it  may  be  presumed,  would 
see  to  her  right.  Did  she  then  claim  the 
property  or  live  in  joint  enjoyment  of  it? 
Certainly  not,  but  exactly  the  reverse.  For 
it  is  in  evidence  that  a  deed,  i,  e,,  a  kuboo- 
leut,  dated  9th  Assin  1254,  was  executed 
by  her  on  her  own  part,  and  her  brother  on 
the  other  part,  after  her  husband's  death,  and 
before  her  mother-in-law's  death. 

That  deed  was  publicly  and  promptly  re- 
gistered. It  very  circumstantially  recites 
that  plaintiff  had  been  left  a  widow  without 
any  property^  that  she  has  taken  up  her 
residence  with  her  brother,  and  that,  therefore, 
in  lieu  of  an  annual  maintenance  in  cash,  a 
talook  on  a  light  rent  is  given  for  her  sup- 
port. Can  we  for  a  moment  suppose  that, 
if  her  own  family  had  the  least  idea  that 
she  would  claim  half  the  considerable  estate 
of  her  husband's  family,  and  was  wrong- 
fully kept  out  of  it  (she  certainly  was  out 
of  it),  they  would  have  executed  and  pub- 
lished to  the  world  such  a  document  ?  Nor 
do  we  find  either  plaintiff  or  any  one  on  her 
behalf  from  that  time  till  she  now  sues,  many 
years  after,  swerving  from^  or  questioning 
that  statement  of  hers  or  its  natural  effect, 
that  is,  that  she  had  no  right  to  any  property 
as  left  by  her  husband's  father  and  as  heir 
to  that  husband,  who,  as  her  case  would  have 
been,  had  left  very  large  ancestral  property, 
while  at  the  same  time  plaintiff  lived  more 
or  less  on  the  bounty  of  her  own  family. 
Again,  that  plaintiff  was  not  indisposed  to 


pass  over  any  claim  she  might  have  is 
dent  when  a  little  after  in  1256  the  mothi 
in-law  dies,  plaintiff  then  puts  in  a  claim 
heir  not  of  her  husband,  but  of  her  moth 
in-law  Koomaree,  and  not  in  her  own  rigi 
as  joint  heir  to    GooroopershacT s   proper^ 
through  her  husband,  but  on  the  ground  t 
she  has  authorit}'  to  adopt  a  son — an  assci 
tion  which  she  has  never  substantiated.  Thj 
claim  being  rejected,  she  sleeps  over  her  su] 
posed  right  for  some  nine  years  more,  till 
very  extreme  limit  of  the  period  for  sui 
and  it  is  to  be  noticed  that  all  this  time 
had  available  evidence  in  Ramkessub 
Hurro  Chunder.     After  all  this  quieso 
she  puts  in  a  suit  which   was  nonsuit 
and  which  is  followed  by  the  present  s 
We  may  add  that  there  is  no  claim  mentis 
ed  in  the  plaint,   nor  any  issue  pro; 
by  plaintiff,  as  to  any  such  sums  in  c 
having  been   left  by  Gooroopershad  as 
stated  by  her  witness  Ramkessub  to  ba 
been   left  by  Gooroopershad,  whereas 
specific  claim  in  the  schedule  as  to  Mob 
Chunder's  property  is  for  398  rupees  woi 
of  moveable,  and  the  small  parcel  of  b 
mutter  lands  of  two  poorahs  or  8  beegahs 
Bolabita. 

Thus,  on  the  whole,  we  think  it  perfi 
clear  from  the  plaintiff's  conduct  that, 
her  husband's  death,  she  and  her  friends 
cognised  the  mother  as  the  real  owner 
the  estate,  and  the  present  claim  is  a  I 
subsequent    after-thought,     not    impossib 
suggested  by  some  interested  speculator  as 
unhappily  too  frequently  the  case  in  Ind* 
litigation,  and  we  think  that  the  conduct 
the  parties  fairly  supplements  the  evident 
for  defendant,   and    sufidciently    establisf 
that    the    original     estate,    which    was 
bond  fide    nucleus    of    all    the    rest, 
the   mother's    estate,   and   the    acquisiti 
of    the    defendant     his     own     acquisi 
principally,     however,     gained     after 
mother's    death  upon  the  estate  to  whi 
he    succeeded    from    her.     It    is   here 
be    noticed     that     the     personal    prope 
said  by  plaintiff  to  have  been  left  by  Mohcs' 
Chunder,  /*.  tf.,  of  398  rupees  in  value,  is  n< 
proved  to  have  been  so  left ;  and  that  it 
admitted    that    Gooroopershad    never    b^ 
any  real  property  of  that  now  claimed  1 
his  own,  nor  in  the  name  of  any  one  else,  c 
cepl  the  two  poorahs  bromutter.    The  onl; 
doubt    which   might  be   suggested    in  Ibi 
case  is  regarding  two  small  parcels  of  Un 
(the  two  poorahs  or  8  beegahs  of  land  i 
Bolabita),  and   a  piece  of  land  on  whic 
the  mother  built  a  house.    It  is  alleged  b; 
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plaintiff  that  the  tvo  poorahs  of  land  were 

piai  to  Gooroopershad  at  the  time  of  his 

onrnge;  and  that  the  other  plot. was  given 

toie  two  boys  on  the  occasion  of  a  shradh, 

Bw  seems  to  be  reason  tp  believe  that 

Ae  hro  poorahs   were    enjoyed    by    Goo- 

Wpershad  and  his  wife  free  from  rent,  but 

lidiOQt  a  sunnud  during   Gooroopershad's 

It:  and  that,  though  now  entered  as  paying 

this  land  is  still  held  by  the  defendant. 

there  is  some   evidence  to  the  effect 

the  other  piece  of  land  was  made  over  in 

wme  of  the  boys ;  and  that  Koomaree 

Pt  a  bouse  upon  it,  and  thus  treated  the 

though  put  in  the  name  of  the  sons, 

hers.    Indeed,  the  witnesses  cannot  say 

was  the  real   interest   and   property 

flus  land. 

After  carefully  reviewing  all  the  facts 
n  by  the  e\'idei^ce,  we  can  only  con- 
that  these  properties  now  sued  for 
aD  along  gone  with  the  rest  of  the 
f^ttc,  that  the  estate  was  during  the 
•flte's  life  treated  as  the  mother's,  and 
fct  the  plaintiff  acted  entirely  as  if  it  were 
jkttolher's  for  a  long  period  after  her 
Wttd's  death;  and  we  hirther  think  that 
■BcBKluct  of  the  parties  immediately 
•fWtai  is  a  fair  test  in  this  case,  being 
jjface  of  family  facts  long  gone  by,  and 
5f  ttidence  is  certainly  all  against  plaint- 
case.  We  accordingly  dismiss  the 
with  costs. 

ha\-e  not  in  this  judgment  gone  into 

^reditable  affair  of  the  loss  of  the  papers 

before  the  remand  order,  of  which  mis- 

the   parties    mutually   accuse   one 

The  Principal  Sudder  Ameen  is 

to  attribute  the  loss  to  plaintiff's 

But  we  need  only  here  remark  on 

Werence  that  do  not  think  that  plaint- 

now  been  materially  prejudiced  by 

It  seems  to  be  admitted  that  there 

^0  bonds  for  2,500  rupees  each,  one 

in  the  name  of  each  of  the  minor  sons 

oomaree  Dabea ;  and  the  defendant  has 

the  plaintiff's  vakeel  to  read  from  his 

copies,  and  has  not  contradicted  the 

e  taken  on  the  former  occasion,  which 

ll^er  for  plaintiff  considered  most  im- 

^  for  his  client's  case.     The  plaintiff 

^n,  had  the  benefit  of  that  evidence 

1*^  favor.     We,    however,    are   entirely 

as    to     the     Principal     Sudder 

?)>  reasons  for  not  at  the  time  fully 

2?^g  into  the  circumstances  pf  the  loss 

'^papers. 

IjAank  it  necessary  to  remark  that  the 

"^l^case  has  been  Qonducted  before  us 
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with  a  prolixity  of  argument,  and  a  want  of 
strict  adherence  to  the  actual  terms  in  the 
papers,  which,  by  no  means,  promote  the  in- 
terests of  justice. 


The  22nd  June  1865. 

Present : 

The  Hon'ble  C.  Steer  and  W.  Morgan, 

Judges, 

Limitation— Deduction  of  time  of  pendency  of 
{.former  suit  di^mis^d  as  not  brought  in  form. 

Case  No.  69  of  1865. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Behar^  dated 
the  12th  December  186^, 

Shah  Keramut  Hossein,  (Defendant), 

Appellant, 

versus 

Golab  Koonwur  (Plaintiff), 
Respondent, 

Mr,  R.  E,  Twidale  for  Appellant. 

Baboos  Dwarkanath    Mitter  and    Chunder 
Madhub  Ghose  for  Respondent. 

Suit  laid  at  rupees  9,540-14  annas,  8  pie. 

The  present  and  a  former  suit  were  substantially 
brought  on  the  same  cause  of  action.  ^  Owine  to  the 
erroneous  form  in  which  the  former  suit  was  brought, 
the  Court  was  unable  to  adjudicate  the  claim.  Held 
that  the  platntiif  was  entitled  to  the  benefit  of  Section 
14  of  Act  XIV.  of  1859,  ^(*<i  that  the  time  of  pendency 
of  the  former  suit  should  be  deducted  from  tne  period 
of  limitation. 

It  is  in  evidence  that  the  defendant  in 
this  suit  executed  a  kisbundee  bond  for 
1,200  rupees,  upon  which  a  regular  suit  was 
brought,  and  a  decree  obtained.  When  the 
mutiny  broke  out,  the  records  of  this  suit  and 
the  decree  were  burnt,  together  with  all  the 
public  records.  The  plaintiff  then  brought 
a  fresh  action  to  recover  the  debt  due  to 
him  from  the  defendant,  basing  his  cause 
of  action  on  the  original  transaction,  and  not 
upon  the  balance  of  the  kistbundee.  The 
High  Court  threw  out  this  suit,  and  gave 
liberty  to  the  plaintiff  to  sue  for  any  balance 
which  might  still  be  due  to  him  under  the 
former  decree  and  the  kistbundee.  The 
suit  before  us  is  the  suit  which  the  plaint- 
iff has  brought  in  accordance  with  the  view 
of  the  High  Court;  and  the  Lower  Court 
having  found  upon  such  evidence  as  is  now 
forthcoming,  that  there  was  a  former  decree 
upon  the  kistbundee,  that  it  was  for  rupees 
2,685  odd,  and  that  there  is  neither  proof 
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nor  allegation  of  payment,  gave  the  plaintiff 
a  decree  for  rupees  4,540-14-8,  which,  by 
his  calculation,  he  considered  to  be  the  prin- 
cipal and  interest  due  to  the  plaintiff  on 
his  kistbundee.  * 

It  is  urged,  as  the  first  ground  of  appeal, 
that  the  suit  is  not  in  time.  It  certainly  is 
not  in  time,  if  the  plaintiff  is  not  entitled  to 
have  the  time,  that  his  other  suit  was  pend- 
ing, deducted  under  the  provisions  of  Sec- 
tion 14  of  Act  XIV.  of  1859.  We  think, 
however,  that  he  is  entitled  to  this  deduction, 
for,  though  the  other  suit  was  not  in  form 
the  same  as  is  this  suit,  the  substance  of 
the  two  suits  was  the  same.  Both  suits 
are  substantially  to  recover  the  debt  due  to 
the  plaintiff,  whether  due  on  the  original 
bond  or  the  subsequent  kistbundee  bond. 
The  cause  of  action  in  both  suits  is  the  debt ; 
and,  inasmuch  as  the  Court  was  not  able 
in  the  other  suit,  owing  to  the  erroneous  form 
in  which  it  was  brought,  to  adjudicate  upon 
the  claim,  the  plaintiff  is,  we  think,  clearly 
entitled  to  the  benefits  of  Section  14  of  Act 
XIV.  of  1859,  and  limitation  has  not,  there- 
fore, been  incurred. 

On  the  merits,  we  think  that  the  plaintiff 
proved  his  claim  by  such  evidence  as  the 
nature  of  the  case  allowed.  No  doubt  can 
exist  that  he  obtained  a  former  decree  upon 
his  kistbundee.  It  is  not'  alleged  that  this 
was  ever  satisfied,  and  it  has  been  established 
by  the  oral  evidence  of  such  persons  as 
might  naturally  be  expected  to  know  some- 
thing of  the  particulars  of  the  former  suit, 
that  the  Kistbundee  was  for  2,100  rupees. 
To  this  sum,  with  the  principal  added  to  it, 
the  plaintiff  is  clearly  entitled. 

No  cause  being  then  shown  for  any  inter- 
ference with  the  decision  of  the  Lower  Court, 
we  afiirm  it,  and  dismiss  the  appeal  with 
costs. 


The  22nd  June  1865.  "^ 

Present : 

The  Hon'ble  C.  Steer  and  W.  Morgan, 

Judges. 

Hindoo  Law  (Mitakshara) — Sales  by  father — 
Suit  by  son  against  father  and  purchasers — 
Declanitory  decree — Suit  necessarily  notmtil- 
tifariotts. 

Case  No.  61  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  gth 
December  i86^. 


Kanth  Narain  Sing  and  others  (PlaintifFs),., 

Appellants, 

versus  \ 

Prem  Lai  Paurey  and  'others  (DeiendaQts]^  j 

Respondents.  j 

Baboo  Kishen  Kishore  Ghose  and  Mr.  X,  K* ' 
Twidale  for  Appellants. 

Baboos  Juggadanund  Mookerjee,  Roop% 
Banerjee,   Romesh    Chunder  Mitier, 
Dwarkanath  Mitter  for  Respondents. 

Suit  laid  at  rupees  9,386-4  annas  19  gdl 

A  son  may  sue  to  obtain  a  declaration  that  sales 
his  father  without  the  son's  consent  are,  as  against  ^ 
void  and  inoperative  to  pass  or  to  affect  anv  rights 
sessed  by  him  in  the  property ;  and  also  that  prof 
still  in  the  father's  hands  is  ancestral  property, 
cannot,  therefore,  be  alienated  by  the  father  except  ui 
circumstances  recognized  by  the  Mitakshara  Lav 
justif  yinpr  alienation,  and  with  the  consent  of  those 
consent  is  by  that  law  requisite. 

In  such  a  suit  by  a  son  against  the  father  sod  sefeitf 
purchasers,  the  mere  fact  of  each  of  the  pordiasen  b^ 
mg  concerned  only  in  a  portion  of  the  case  does  not 
render  the  suit  open  to  objection  on  the  grouod  of  aifk 
tifariousness. 

The  plaintiff  Kishnadhur  Sing,  a  perm 
of  full  age,  has,  with  his  minor  brothers,  ttff 
stituted  this  suit  against  their  father  ani 
several  other  defendants,  who  have,  at  varii 
times,  it  is  alleged,  purchased 
of  ancestral  property  from  the  father, 
object  of  the  suit  is  to  set  aside  these 
chases  as  illegal,  by  reason  of  the  sales 
the  father  having  been  made  for  cai 
which  do  not,  according  to  the  Mitaksl 
Law  which  governs  this  case,  enable 
father  alone  to  sell. 

The  plaintiff  asks  by  this  plaint  to 
possession  of  the  property  sold,  and  also 
a  prohibitory  order  may  be    made  nni 
Section  15  of  Act  VIIL  of  1859  in  the  pli 
iff's.  favor,  regarding  the  property  still 
maining  in  his  father's  possession. 

The  Judge  has  dismissed  the  suit  on  tvff 
grounds : —  ^ 

1st,  That  such  a  suit  for  possession  (i 
ancestral  property  during  the  father's  !ii^ 
time  cannot  be  maintained. 

2nd,  That  the  plaintiffs,  having  a  menM 
contingent  right,  are  not  entitled  to  sue  for 
an  order  declaring  such  right. 

From  this  decision,  the  plaintiff  now  ap» 
peals. 

The  decision  of  1850  (S.  D.  Rep.,  i85?»; 
page  283),' on  which  the  Judge  relics,  iij 
to  the  effect  that  a  suit  for  possession  mmIj 
mutation  of  names  as  on  an  exclusive  pro»| 
prietary  possession  cannot  be  maintained  bjT^ 
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a  IQB  daring  the  father's  lifetime.  It  may 
be  inferred  from  that  decision  that  the  Court 
did  not  hold  the  same  opinion  with  respect  to 
I  snil  to  declare  illegal  the  sale  by  a  father 
dfaocestrai  property  without  the  son's  con- 
scat  That  case  is  an  authority  to  show 
tkt  the  plaintiffs  cannot  ask  for  or  obtain 
sde  possession  as  if  they  were  the  exclusive 
popriciors.  But,  though  the  plaintiffs  may 
k  unable  to  obtain  the  whole  relief  for 
*di  they  ask  in  their  plaint,  and  especially 
Ittoot  obtain  possession  of  the  property* 
i«  ma>  yet  be  entitled  to  some  portion  of 
tkc  relief  sought  for,  and,  if  they  are  so,  the 
i«t  should  not  have  been  dismissed. 

The  decision  of  the  High  Court  in  the 
ttie  of  Mussamut  Pranputty  Koonwur  and 
•hers  (23rd  March   1863),  upon  which  the 
Jidge  relies  as  showing  that  the   plaintiffs 
«e  oot  entitled  to  a  declaratory  order,  does 
not  govern  the   present   case.     It   is   there 
said  that  a  person,  having  a  mere  contingent 
light  which  may  never  have  existence,  can- 
ttm  sue  for  a  declaration  of  his  right  under 
Section    15    of   Aft   VIII.    of    1859.     The 
Vtottiff  there,  according  to  the  judgment  of 
tbt  Court,  sought  for  a  declaration  of  his 
\   Ow  lights  before    he    had    acquired   any, 
r   ttdhnher  sought  to  set  aside  a  document 
iltt  had  no  legal  force  or  effect,  and  to  re- 
AsJD  the  widow   from    injuring  the  estate 
vitixnt  showing  any   grounds  for  the   in- 
jnction. 

The  interest  of  the  son  here  15  not  a  con- 
ingent  interest.  On  the  birth  of  a  son,  he 
^c^nires,  by  the  Mitakshara  Law,  a  vested  in- 
in  the  ancestral  estate,  and,  on  attain- 
"i%  his  majority,  he  is  even,  in  certain  con- 
Agencies,  permitted  by  the  letter  of  the 
V,  and  according  to  decision  also  {see 
ess  Madras  High  Court  Reports,  p.  yy), 

call  for  a  partition  of  the  ancestral  estate. 

possesses,  therefore,  something  more  than 

J  mere  contingent  interest.  Whatever  may 

the  precise  construction  of  the  Section 

•^  the  Code  of  Civil  Procedure  which  has 

■fCB  quoted,  we  think  that  there  is  nothing 

either  in  that  Section  or  in  any  rule  of  law 

to  prohibit  a  son  from  maintaining  a  suit  for 

*  portion  at    least  of  the   relief   which   is 

■Wght  for  here.     The  plaintiffs  appear  to  us 

to  have  a  right  to  ask  from  the  Court  that 

Ibe  sales  by  their  father  may  be  declared  (if 

"*y  can  establish  this  by  evidence)  to  be, 

I  ••gainst  them,  void  and  inoperative  to  pass 

I*  to  afect  any  right  possessed  by  them  in 

r*  property  sold.     They  may  further  be 

••itled  to  a  declaration,  respecting  the  pro- 
lP<4  Aill  in  the  father's  bands,  that  it  is 


ancestral  property;  and  that  it,  therefore, 
.cannot  be  alienated  hy  the  father, except  imder 
the  circumstances  recognized  by  the  Mi- 
takshara Law  as  justifying  alienation,  and 
with  the  consent  of  those  whose  consent  is  . 
by  that  law  requisite. 

The  objection  urged  on  behalf  of  one  of 
the  respondents  (a  purchaser)  by  his  Coun- 
sel, Mr.  Paul,  that  the  suit  is  multifarious, I 
must  be  overruled.  The  case  by  the  sons 
against  the  father  is  so  entire  as  to  be  hardly 
capable  of  being  prosecuted  in  several  suits.  • 
The  other  defendants  (the  several  purchas- 
ers) are,  it  is  true,  each  of  them  concerned 
only  in  some  portion  of  the  case  stated  ;  bat , 
this  alone  does  not  render  the  suit  open  to 
objection  on  the  ground  of  multifarious- 
ness. It  may  probably  happen  in  such  a  case 
that  the  plaintiffs'  cause  of  action  (for  in- 
stance) against  the  defendants,  who  are  de« 
scribed  by  Nos.  i,  2,  and  3,  who  purchased  a 
portion  of  the  property  in  1855,  cannot  be 
conveniently  tried  together  with  their  cause 
of  action  against  the  defendant  No.  10,  who 
bought  another  portion  in  1863;  but  if  this 
be  so,  the  Court  may  order  separate  trials 
{see  Section  9  of  Act  VIII.  of  1859). 

The  suit  must  be  remanded  for  trial. 


The  23rd  June  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

fudges. 

Agreement  to  sell — Specific  performance  of  con- 
tract—Registration (Act  XIX.  of  z843)b 

Case  No.  100  of  1865. 

Regular  Appeal  from  a  decision  passed  hy  the 
Principal  Sudder  Ameen  of  Hooghly^  dated 
the  igth  December  iSS^f, 

Shib  Kishen  Doss  (Plaintiff),  Appellant, 

versus 

Sheikh  Abdool  Sobhan  Chowdhry  and  others 
(Defendants),  Respondents, 

Mr.  R,  V.  Doyne  and  Bahoos  Rajendur 
Misser^  Luckhee  Churn  Rose,  and  Dwar» 
kanath  Mitter  for  Appellant. 

Bahoos  Kedarnath  Chatlerjee,  Kishen  Succa 
Mookerjee,  Banee  Madhuh  Banerjee^  and 
Unnoda  Pershad  Banerjee  for  Respon- 
dents. 

Suit  laid  at  rupees  24,200. 

A  agreed  to  sell  certain  property  to  0,  and  after  havjjig  k. 
ceived  part  of  the  conBldfcratfon-money,  sold  the  property  Co  C 
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at  an  advanced  price.  Bt  not  having  in  any  way  ncij^Iected  to 
caftf  ODt  hU  pan  of  the  agreement,  was  held  entitled  to 
apeeificj>«rformance  oi  th«  cpotract,  and  to  possession  of  the 
oiepiitea  property  on  paying  down  the  cosideration-money.  * 
.  A  deed  of  agreement  to  sell  at  some  future  period  may  be 
figistered  under  Act  XIX.  of  1843. 

Thk  plaintiff  sues  to  obtaiti  possession  of 
certain  landed  property,  which  he  alleges 
tint  the  d^Cendant  Abdool  Sobhan  agreed 
to  sell  to  him,  and  for  which  Abdool  Sobhan 
]:eoeived,  from  time  to  time,  portions  of  the 
Gontideration-monej,  and  which  he  finally 
aold  to  the  aecond  defendant,  Pearee  Mohun 
Socnr^  at  on  advanced  price. 

Abdtxil  Sobhan  admits  that  an  agreement 
had  b^en  entered  between  the  plaintiff  and 
hhnself  regarding  the  sale  of  this  property ; 
^tid  that  he  had  received  a  sura  of  2,500 
rttpbes  fts  elrnest-tnoney ;  and  had  promised 
to  cotnplete  the  sale  on  a  certain  date;  but 
he  denies  diat  any  further  sums  were  paid 
on  subsequent  dates  as  plaintiff  has  alleged ; 
and  urges  tbat,  as  plaintiff  did  not  act  up  to 
iSbt  terms  of  the  engagement  between  them^ 
be,  defendant,  ^as  at  liberty  to  sell,  and  sold 
the  property  to  his  co-defendant. 

The  co-defendant  answers  that  his  sale, 
being  registered,  will  take  precedence  of  the 
plaintiff's  deed  of  sale. 

After  full  consideration  of  the  evidence 
adduced  in  this  suit,  we  are  of  opinion  that 
the  plaintiff  has  fully  proved  the  genuineness 
of  the  agreement  put  in  by  him,  which  was 
denied  by  the  defendant.  It  is  proved  by 
witMMM,  and  beafB  the  defendant  s  seal  and 
signature,  which  the  defendant  himself  did 
not  deny,  although  he  was  examined  on  the 
tiM ;  and  no  st^fficient  reason  has  been  put  be- 
fore tis  upon  which  iVe  cati  conclude  that  the 
plaintiff  obtained  aay  advaata^  by  substitut- 
ing a  false  agreement  for  the  real  one,  nor  is 
there  evidence  of  any  other.  The  evidence, 
iti  ^r  opinion,  also  clearly  proves  that  the 
plaintiff,  from  time  to  time,  informed  the 
defendant,  Abdool  Sobhan,  of  his  readiness 
to  complete  the  contract,  and  paid  him  por- 
tions of  the  considemtion-money,  and  finally 
lodged  at  his  (plaintiff's)  attorneys'  the  bal- 
ance of  the  coxxsJderation-money,  and  gave 
the  defendant  notice  of  this  fact,  and  that  he 
would  require  the  defendant  to  complete  the 
contract.  Abdool  Sobhan,  in  his  verified 
statement,  does  not  allege  any  cause  for  the 
delay  in  the  first  instance  in  the  exe- 
cution of  the  deed  of  sale.  But  the  deed 
itself  states  that  that  cause  was  the  ab> 
sence  of  the  title  deeds,  and  the  neces- 
sity for  the  enquiry  into  the  correctness  of  the 
amount  of  profits  stated  by  the  defendant  to 
b«  ^kMdiiod  from  the  estate^  and  the  deed 


gives  the  plantiff  the  option  of  felf nqiusb* 
ing  the  engagement,  if  the  title-deeds  are 
found  to  be  defective  ;  and  also  lays  dowli 
the  principle  upon  which  the  consideratioa 
to  be  paid  for  the  property  is  to  be  increased 
or  decreased  according  to  the  result  of  the 
Mofussil  enquiry  into  the  profits  of  the  estate- 
There  is  no  evidence  to  prove  that  the  de«* 
fend  ant  took  any  measures  to  bring  the  no* 
gotiation  to  a  termination  on  the  terras  con- 
ditioned ;  and  even  if,  for  argument's  sake^ 
we  admit  that  the  plaintiff  was  the  persott 
bound  to  seek  his  vendor,  we  think  that  be 
has  clearly  proved  that  he  did  all  which  coaki 
be  required  of  him,  and  that  he  is,  therefoi% 
fully  entitled  to  have  the  agreement  which  the 
defendant  entered  into  with  him  carried 


The  Principal  Sudder  Ameen  has  decided 
against  the  plaintiff,  because  he  did  not  ''canse 
"  the  deed  of  sale  to  be  executed  by  paying 
"  the  money  within  the  prescribed  period/' 
But  it  is  evident  from  the  contract  itself  that 
time  was  not  of  its  essence.  A  certain  date 
was  fixed  in  it,  upon  which  it  was  expected 
that  the  parties  would  be  in  a  position  each 
to  carry  out  his  part  of  the  contract ;  "but 
the  essential  items  were  that  the  defendant 
should  satisfy  the  plaintiff  as  to  the  title* 
deeds,  and  as  to  the  profits  of  the  estate  be- 
fore  the  deed  of  sale  was  prepared,  and  the 
plaintiff  required  to  put  in  the  balance  of 
the   consideration-money.    Now,   it    is    not 
shown  to  us  that  the  defendant  at  any  tttne 
even  intimated  that  he  had  the  title-deeds 
ready  to  submit  to  the   plaintiff's   inspec* 
tion  ;  and  the  Mofussil  enquiry  appears  never 
to  have  been  completed.  It  is  said  that  the 
plaintiff  was  bound  to  make  that  enquiry* 
But  the  first  requisite  Was  that  the  defend- 
ant should  produce  his  village  accounta,  and 
depute  his  amlah  to  accompany  the  plaintiff'e 
amlah  to  the  village.     The  plaintiff   could 
not'alonek  or  from  his  side»  have  instituted 
any  such  enquiry. 

.We  think  on  the  evidence  that  the  defend- 
ant Abdool  Sobhan,  having  received  cei^ 
tain  sums  of  money  as  an  advance  on  the 
consideration-money,  has  finally  played  the 
plaintiff  false  on  obtaining  an  offer  of  a 
larger  sum  from  a  third  party,  his  co-defend- 
ant, for  the  property.  We  think  also  that 
the  plaintiff  has  not  in  any  way  neglected  to 
carry  out  the  agreement  which  the  parties  en- 
tered into  ;  and  that  he  is,  therefore,  entitled 
to  specific  performance  of  the  contract,  and 
to  obtain  possession  of  the  disptUed  estate  on 
paying  down  the  correct  amount  of  consider- 
ation-money, unless  the  co-defendant 
show  a  better  ttile. 
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Nov,  on  this  point,  it  is  proved  that 
hiree  Mohun  Soov  received  direct  notice 
flf  die  defendant's  contract  with  the  plaint- 
It  and  the  determination  of  plaintiff  to 
deforce  that  contract.  But  it  is  said  that 
tk  registry  of  his  deed  of  sale  nnder  Act 
MX.  of  1843  invalidates  the  plaintiff's 
tgreement.  To  this  it  is  replied,  firsi,  that 
Ik  law  in  question  is  applicable  only  to 
fads  of  the  same  character,  /'.  /.,  as  between 
tM  deeds  of  sale,  or  two  deeds  of  mort- 
is ;  whereas  the  plaintiff's  deed  was  not 
idwd  of  sale,  but  an  agreement  to  sell  at 
Mae  future  period — a  deed  which,  under 
Illation  XVI.  of  1793,  could  not  have  been 
legistered,  not  coming  within  the  classes 
df  deeds  which,  under  that  Regulation,  were 
allowed  to  be  registered.  And,  secondly,  it 
ssaid  that  Act  XIX.  of  1843  applies,  as  re- 
gards deeds  of  sale,  solely  to  cases  where  no 
notice  of  the  prior  deed  has  been  given  to 
Ik  party  who  entered  into  the  subsequent 
deed,  as  proved  by  the  fact  that,  as  respects 
iBortgages,  it  is  especially  enjoined  that  the 
qiesdon  of  notice  shall  not  affect  the  priority 
fli)k  registered  mortgage,  whereas  no  such 
dne  is  added  as  respects  deeds  of  sale. 

We  have  some  doubts  upon  the  first  point; 
kt  fe  incline  to  the  opinion  that  the  deed 
oftk  plaintiff  might  have  been  registered, 
b  was  in  law  a  deed  of  sale,  and  under  its 
ova  terms  was,  in  certain  contingencies,  to 
k  considered  a  deed  of  sale.  Upon  the 
^tcond  point,  we  think  that  the  clause  re- 
prding  notice  must  be  applicable  to  both 
deeds  of  sale  and  mortgage.  But  each  case 
Bust  stand  or  fall  upon  its  own  merits,  and 
4e  law  must  not  be  construed  so  as  to  con- 
ioD  or  support  a  fraud.  In  this  case,  the 
VL  of  the  defendant  Pearee  Mohun  Soor, 
jhparchasing  from  Abdool  Sobhan,  when  he 
lai  fully  aware  that  Abdool  Sobhan  was 
t  the  lime  only  a  trustee  holding  for  the 
itUotiff  tmder  the  terms  of  bis  prior  engage- 
Sent  with  plaintiff,  was  substantially  in  fraud. 
Hia  deed  of  sale  was  not  authentic,  being 
(noted  by  a  person  who  had  no  authority  to 
to  grant  it,  as  Pearee  Mohun  Soor  fully  knew. 

We  reverse  the  decision  of  the  Principal 

Sodder  Ameen,   and  remand   this  case   in 

^cr  ihai  the  Lower  Court  may,  after  proper 

••^^tiin',  fix   the   amount   of   consideration- 

■ooey  due  from    the  plaintiff    under    the 

*"«»of  his  deed,  and  award  him  possession 

J"  payment  of  that  sum.     All  costs  of  litiga- 

«Jft  incurred  by  plaintiff  will  be  paid  by  the 

Jfanlam,  Abdool  Sobhan.     Pearee  Mohun 

^  will  pay  4mb  own  costs. 


The  23rd  June  1865.  V 

Present : 

The  Hon'bie  G.  Loch  giBci  W.  g.  gctoft-|Carr, 

Judges, 

Hiodpo  Uw  (MiUksh^aKWid«w  WfM  ofr- 
to  dispose  by  wul  of  unpipv^lu^  P^^9^^  Vf^' 
herited  from  her  husband)— streeahun. 

Case  No.  27  of  1865, 

Regular  Appeal  from  a  dt€ision  pass0d  hy  the 
Principal  Sudder  Ameem  of  P€Umay  daUd 
the  jfsf  Decembor  1864, 

Gobnrdhun  Nath  (Defendant),  Appellant, 

Vcrsi^f 

Onoop  Roy  and  others  (Plaintiffs),  and  SbMo 
Churn  Sii>gh  and.  others  (Objeclors)^  Res- 
pondents, 

Baboos  Dwarkanath  MUt^  and  Kak$  Prp- 
aunno  Duit  for  Appellant, 

Bahoos  Unnoda  Pershad  Banerjety  Dehendro 
Narain  Bose,  Kishen  Succa  Mooktrjee^ 
Tarucknath  Sein,  and  JRoopnath  ffan^rjee 
for  Respondents. 

Suit  l^id  at  rupees  49,883,  5  ^.,  2  pi«, 

A  widow  has  no  power  to  fUspo;^  by  will  o|  isuDOve- 
able  property  inherited  by  her  from  her  nu^^na.  T^e 
word  "  inherited  "  use4  la  the  Mit^ksharfi  in  i:e0|^  to 
a  woman's  streedhun  does  not  mclude  iiiiinav«ali|e 
property  so  as  to  make  it  her  peculwm,  hut  rfx^only 
to  personal  property  over  which  alone  sne  ha^  aKwlMt^ 
dominion. 

This  is  a  suit,  in  order  to  understand  Which 
the  position  of  the  family  is  subjoined  : — 

1.  Shumbho9nath,  a.  HurJ^unififptcontkn 

to  ^uipbhoonatHjT 


(1)  Dhlraj  Bahadoor. 


pofieeoatb. 


1 


(i)  Juswunt  married  Bhugwunt.    GoburdhuQ  (Defaodai^ti). 

Sham  Kponwar.  y * \ 

I  Onoop  Roy  (Plaintiff). 

Shtb  Suhaye  died  childless, 

93rd  Jannary  i||9. 

The  plaintiff,  as  nearest  heir  to  Sbib  Su- 
haye, who  was  the  son  of  his  great  uncle 
Juswunt,  sues  to  recover  certain  real  ^nd 
personal  property,  and  to  set  aside  a  wii^ 
whereby  Gobnrdhun  claims  to  hold  t})f 
same  as  having  received  it  from  Mus^in9.t 
Sham  Koonwar,  who,  as  a  widow,  took  i\\p 
properly  after  the  death  of  Shib  Suhaye. 

The  authenticity  and  genuineness  of  tbf 
will  are  not  impugned  ;  but  the  legal  power 
of  the  testatrix  is  violently  contested  by  the 
plfttntiff ;  and  the  Lower  Court  has.  In  effect, 
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decided  that  the  testatrix,  under  the  circum- 
stances, had  no  power  to  make  such  a  will, 
inasmuch  as  it  was  against  Hindoo  Law  for 
her  to  do  so. 

The  defendant  had  also  claimed  the  pro- 
perty as  a  kurta  puttro,  or  adopted  son  ;  but 
it  is  not  necessary  for  us  to  enter  on  the 
consideration  of  this  matter,  inasmuch  as  the 
power  of  the  testatrix  to  make  the  will  is  the 
point  by  which  the  case  must  stand  or  fall. 

If  the  will  is  invalid  and  illegal,  then  the 
.  defendant  cannot  take,  even  though  he  be 
admittedly  the  adopted  son  of  Sham  Koon- 
wur.  If  the  will  is  one  which  the  testatrix 
(pould  make  by  Hindoo  Law,  the  plaintiff  is 
out  of  Court,  whether  the  defendant  be  or  be 
I  not  the  adopted  son. 

The  case  has  been  most  fully  argued,  and 

the     cases    and 

p;36^^o^..ie^'s';r„'d1:     books  named  in 

Macna^hten,  Vol.  I.,  pp.  19,     the  margm*  have 

ao,  39,  and  46.  been    cited     on 

J^'vTxx't  i«^^'  ^'''  *^^'    both  sides. 
240,  Vol.  II.,  p.  253. 

Manu,  Chapter  IX.,  p.  194.  1  he  passage  in 

Sudder    Dewanny     Adawlut,     the  Mitaksharais 

^^^r^.^J;:i\U:u  that  nu>st  relied 
Select  Reports,  Vol.  VII.,  pp.  onby  thedefend- 
32  and  26.  ant,  where,  in  ad- 

is!?,  pr89.     ^""""^  '  d»tion  to  the  six 

Mooie's  Reports,  Vol.  VIII.,  kinds  of  inheri- 

Section  29.  tance  mentioned 

Vivada  Chintamonee^  bections  •  „     "iur««.,      *u^ 

9  and  12.  by     Manu,    the 

author  adds : 
"  Property  which  she  may  have  acquired  by 
'inheritance,  purchase,  partition,  seizure,  or 
finding,  is  denominated,  by  Manu  and  the 
rest,  women's  property."  Now,  the  pro- 
perty in  dispute  unquestionably  came  to 
the  testatrix  by  inheritance,  and  if  the  pas- 
sage quoted  is  to  be  taken  absolutely  and 
without  qualification — ^if,  in  short,  it  is  to  be 
regarded  as  an  undoubted  exposition  of  the 
Hindoo  Law  binding  on  all  parties  whose 
claims  are  regulated  by  the  Mitakshara,  and 
of  universal  application — the  defendant  would 
seem  entitled  to  retain  the  inheritance. 

On  the  other  hand,  the  author  of  the 
Mitakshara  clearly  goes  far  beyond  Manu  in 
extending  streedhun^  and  Macnaghten  at 
page  38,  Volume  I.,  in  treating  of  this  very 
subject,  says:  "In  the  Mitakshara,  what- 
"  ever  a  woman  may  have  acquired,  whether 
"  by  inheritance,  purchase,  partition,  seizure, 
"or  finding,  is  denominated  woman's  pro- 
"perty,  hut  it  does  not  constitute  her  pecu- 
*' Hum,*'  What  authority  there  is  for  the 
latter  part  of  this  sentence  is  not  stated, 
though  the  learned  author  may  have  rested 
on  analogy ;  but  it  is,  on  the  other  hand,  quite 


certain  that  the  defendant,  cannot  show  tba 
the  extended  doctrine  of  the  Mitakshad 
which  goes  so  much  beyond  Manu,  and  whicl 
would  give  widows  an  absolute  dominioi 
over  all  property  devolving  on  them  by  in 
heritance,  has  ever  been  acted  on  in  any  on 

case. 

Once,  indeed,  the  point  was  directly  raisec 
in  the  case  quoted  of  1847,  page  89.  and  ins 
form  which  is  absolutely  identical  on  al 
points  with  the  present  case.  The  sann 
passage  from  the  Mitakshara  was  then  cited 
and  the  same  contention  raised  as  to  whethc 
the  succession  was  *'  as  streedhun "  (2.  wo 
man's  own  property)  or  as  "  merely  holdinj 
a  life -interest  in  it."  The  Court,  however 
after  alluding  to  the  point,  never  decided  it 
and  neither  this  decision,  nor  any  oth© 
quoted,  gives  us  any  real  assistance  in  solving 
the  difficulty. 

In  the  other  cases,  it  is  laid  down  thai 
a  woman  only  inherits  a  share  of  her  hus- 
band's ancestral  property,  and  that  for 
life,  whenever  the  same  had  been  held  in 
severally ;  while,  if  the  propery  is  still 
joint,  she  has  only  a  right  to  maintenance. 
Other  points  bearing  on  the  state  of  widows 
have  also  been  decided — such,  for  instance, 
as  that  a  widow  cannot  alienate  a  share  in  a 
village  devolving  on  her  from  her  husband 
(Vol.  II.,  p.  320,  Select  Reports),  but  none 
which  have  an  immediate  bearing  on  the 
question  now  at  issue. 

We  are  of  opinion  that  looking  to  the  entire, 
absence  of  proof  that  the  doctrine  relied  on  btrj 
the  appellants  has  ever  been  carried  out,  the: 
words  of  the  passage  in  the  Mitakshara  ou^t, 
to  be  taken  in  their  strict  and  literal,  and  nd: 
in  their  apparent  legal  sense.     The  property; 
devolving  by  inheritance  on  a  woman  must 
be  looked  on  as  her  property  indeed  for  the ; 
time  during  which  she  enjoys  it,  but  not  as  ^ 
her  peculium  ;  not,  in  short,  as  her  streedhun. 
in  the  sense  in  which  that  word  is  used  tn 
Manu  is  understood  by  Macnaghten,  and  is 
generally  interpreted  in  our  Courts.     This; 
ruling  will  be  consonant  to  universal  custom 
elsewhere  than  in  places  governed  by  the  Mi- 
takshara, and,  as  we  shall  presently  see.  to 
the  spirit  and  intent  of  the  Mitakshara.  as 
well   as   to  the  maxims  of  Hindoo  society 
which   are    generally   understood    and   en- 
forced.    Nor  does  the  passage  in  the  Mi'aR- 
shara,  we  must  observe,  though  so  much  re- 
lied on,  exactly  tally  with  what  follows  m 
some  and  in  other  chapters  as  to  the  succes- 
sion to  property  left  by  woman. 

We  think  that  the  limitation  just  pot  on 
the  word  "  inherited"  is  borne  out  by  pas^ 
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from  Strange's  Hindoo   Law,    which 
i  has   been    cited    by    the    appellants' 
Ifdeadeis  in  support  of  their  case.     In  the 
UHpter on  Inheritance,  Volume  L,  page  137, 
EditiOD  of  1830,  he  says:  *' It  may  be  here 
haodced  that  the  widow  has  not  the  same 
dominion  over  property  inherited  from  her 
kzsband  that  she  has  over  her  streedhun 
eapiiatically    called    'women's    property/ 
s  has  already  been  seen  in  a  former  chap- 
ttr;  as  also  the  descent  of  the  one  and  of 
Ae  other  is  different,  as  will  appear  in  the 
Qiapter  on  Widowhood." 
Again,   in    the    Chapter    on  Widowhood, 
olDmel.,  page  246,  is  the  following  passage : 
As  to   her    property — her    right     of     in- 
ieriiing  to  her  husband,  and,  that  not  attach- 
og,  her  claim  to  be  maintained  by  his  re- 
Ipresentatives,  having  been  discussed  in  a 
fenner  chapter,  it  remains  to  treat  of  her 
power  over  what  she  has,   and   to  show 
hov  it  vests  at  her  death,  distinguishing 
|beti(een  what  she  possesses  in  right  of  her 
band  and   her  streedhun  which,  as  has 
seen,  is  more  emphatically  her  own. 
respect,  not  only  to   what  she  may 
hue  inherited  from  her  husband,  but  to  its 
sccuaalated   savings  also,  her  duty  is  to 
f^  herself  as  little  more  than  a  tenant 
feriife  and  trustee  for  the  next  heirs  of  pro- 
fio  possessed,  being,  as  already  inti- 
ed,  restricted  from  aliening  it  by  her  sole 
dependent  act,  unless  for  necessary  subsist- 
e,  or  purposes  beneficial  to  the  deceas- 
If  in  anything  she  may  take  liberties 
it,  it  is  in  making  pious  and  charita- 
gifts,  with  presents  to  her  husband's  re- 
us and  dependants,  but  not  to  her  own, 
hoQt  their  assent;   the   concurrence   of 
legal  guardians  and  advisers,  as  well  as 
husband's  heirs,  being  generally  neces- 
!>'  to  any  alienation  by  her  of  such  pro- 
y:  by  heirs  being  meant,  not  the  im- 
diate  ones  only,  but  the  whole  living  at 
time;  their  assent   to   be   manifested 
their  attesting  the   conveyance  or  by 
r  expression    of    it    in    writing.     The 
triction,  however,  in  the  extent  stated, 
tns  to  concern  land  only,  with  this  dif- 
wce  between  the  Bengal  and   Benares 
hools,  that  the  former  confines  it  10  such 
has  been   derived  from  her   husband; 
latter  prevailing  to  the  Southward,  to 
d  held   by   her   under   whatever   title ; 
law  also  requiring  a  deed  and  seisin 
perfect    the    transfer.     Whereas,    with 
*S^d  to  moveables  (slaves  excepted,  that 
^considered  as  land),  she  has  a  greater 
*'^,  reserving  always  one-half  for  the 


*'  due  performance  of  his  funeral  obsequie?. 
''  And  her  streedhun  being  peculiarly  hers, 
"  whatever  falls  under  this  description 
"  would  seem  to  be  not  only  hers,  without 
"  reserve  for  present  use,  but  to  be  at  her  in- 
''  dependent  and  uncontrollable  disposal. " 

In  Volume  II.,  page  253,  of  Strange,  we 
have  an  extract  from  Colebrooke's  Transla- 
tion of  the  Mitakshara,  in  which  the  follow- 
ing   words    occur:     "On    failure    of    de- 
"  scendants   down  to  the    son's    grandson, 
"  the   wife   inherits ;   and   she,    having    re- 
"  ceived    her     husband's     heritage^     should 
"take    the    protection    of    her     husband's 
"family    or    of    her    father's,    and    should 
"  use  her  husband's  heritage   for  the  sup- 
"port  of    life,    and    make    donations    and 
"give  alms  in  a  moderate  degree  for  the 
"  benefit  of  her  deceased  husband,  but  not 
''dispose   of  it    at    her   pleasure    like    her 
'*  own  peculiar  property.'*     And   the   cases 
cited  at  pages  407,  408,  and  409  of  the  same 
volume   support  the  view  of  the   case   we 
have   taken   above,   that   the   widow's   right 
over  the  property  inherited   from   her  hus- 
band   is    restricted.     We    think    it    to    be 
clear,  therefore,   from  th/s   above   passages, 
that    the    word    "inherited"    used    in  the 
Mitakshara,  in  regard  to  a  woman's  stree- 
dhun, cannot,  and  ought  not  to.  include  im- 
moveable property  inherited  by  her  from  her 
husbands ;  but  that  it  probably  refers  only  to 
moveables    over    which    a    widow    appears 
to  have  control.     Had  the  law  been  other- 
wise, and  were  everything  which  a  woman 
inherited  to  become  her  streedhun,  and,  as 
such,  at   her  own   disposal,  how  is  it  that 
such  doctrine  has  remained  in  abeyance  to 
this  day,  and  has  never  been  declared  the 
law  in  Madras,  where  the  Mitakshara  pre- 
vails as  the  Law  of  Inheritance;  nor  been 
attempted  to  be  urged  in  the  many  appeals 
which    have    come    before    Her    Majesty's 
Privy  Council  in  which  the  succession  has 
been  disputed. 

Ill  itie  translation  of  the  Vivada  Chin- 
tamonee,  lately  made  by  Baboo  Prosunno  Coo- 
mar  Tagore,  we  have  a  table  of  succession 
from  the  Mitakshara  and  other  works  of 
authority  on  Inheritance.  In  Section  XI.  we 
find  that  "  a  widow  inheriting  her  husband's 
"  property  can  enjoy  it  for  life,  but  cannot  sell 
"or  make  a  gift  of  it  at  her  pleasure;"  and 
again  in  Section  XII.,  ''any  property 
"which  a  woman  inherits  is  her  streedhun, 
"that  is,  peculiar  property.  Hence  any 
"  property  of  her  husband  wiiich  she  inherits 
"  shall,  on  her  death,  be  received  by  the  heirs 
"of  her   peculiar  property'.     But  such  pro- 
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"perty  cannot,  according  to  the  Sunitisara^ 
"be  her  sireedhun.  Hence  th^  heirs  of  her 
"  husband  shall  receive  it."  These  passages 
appear  at  first  to  be  contradictory;  but  at 
pag^s  261  and  ^62  of  the  same  work,  we 
have  some  explanation,  which  helps  to  clear 

'  the  difficulty,  and  it  lays  down  the  rule  that 
a  woman  may  dispose  of  moveable  property 
inherited  from  her  hpsband,  but  not  of  im- 
moveable. Section  XII.,  moreover,  as  quoted 
above,  merely  describes  the  course  of  succes- 
sion, but  does  not  contradict  the  rule  laid 
down  in  Section  XI.  that  a  widow  cannot 
make  a  gift  of  it,  AU  the  schools,  therefore, 
appear  to  concur  in  this  point,  as  regards 
immoveable  property  inherited  by  a  widow 
from  her  husband,  she  has  nothing  but  a  life- 
inter^t,  and  cannot  dispose  of  it  except 
under  peculiar  circumstances  and  under  cer- 
tain restrictions.  We  think,  therefore,  that 
the  word  **  inherited  "  used  in  the  text  of  the 

;Mitakshara  must  be  certainly  limited  to  per- 
sonal property  which  a  woman  inherits,  and 
does  not  extend  to  immoveable  property  so 

.  as  to  constitute  it  her  peculium. 

In  this  view,  then*  we  can  find  no  reason 
to  alter  the  judgtoent  of  the  Lower  Court; 
and  on  these  grounds,  holding  the  will  illegal 
and  invalid,  we  dismiss  the  appeal  with  costs. 


I 


The  26th  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Suit  for  Glares  ia  ancestral  proptrty— Jeint 
•r  separate  holding  immaterial. 

Case  No.  593  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  MidnaporCy  dated  the  ijfth  De- 
cemher  t86^,  reversing  a  decision  passed  by 
the  Sudder  Ameen  of  that  District,  dated 
the  loth  June  186^. 

Koonwar  Narain  Nundee  and  others  (Plaint- 
iffs), Appellants, 

versus 

Gocool  Churn  Dey  and  others  (Defendants), 

Respondents. 

Baboos  Sreenath  Doss  and  Hejn  Chunder 
Banerjee  for  Appellants. 

Baboos  Romanath  Bose  and  Baneenath  Bose 
for  Respondents. 

Shares  in  ancestral    property    may    be    sued    for, 
whether  they  are  held  jointly  or  separately. 

The  decision  of  the  Judge  in  this  case 
must  be  reversed.     He  has  dismissed  the 


plaintiffs'  claim  to  their  shares  in  their  i 
cestral  property,  not  because  they  are  | 
entitled  to  such  shares,  but  because  he  con 
ders  that  they  sued  for  the  shares  as  9^ 
rate  property,  whereas  they  in  reality  he 
them  joint  with  the  other  members  of  ti 
family.  The  plaintiffs  would  be  entitled 
a  decree  whether  they  held  them  joint  \ 
separate*  and  we,  therefore,  reverse  f| 
Judge's  decision,  and  restore  that  of  the  ft 
Court. 

The  respondent  will  pay  all  the  coats 
this  suit. 


»      I.  I        %  '  n 


The  07th  June  1865. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Kn 

Judges, 

«« Recognised  Agents"  in  Sectioa  17,  Act  V|] 

of  z8S9. 

Case  No.  37  of  1865. 

Re^lar  Appeal  from  a  decision  passed  by  /^ 
iSecond  Principal  Sudder  Ameen  pf  $A 
24'PergunnahSy  dated  the  2gth  Decemii 
1864, 

Prannath  Chowdhry  (Defendant),  Appellm 

versus 

Ganendro  Mohun  Tagore  and  others  (Piail 

iffs).  Respondents.  1 

Baboos  Sreenath  Doss  and  Motee  Loll  Mook^ 
jee  for  Appellant. 

Baboos  Juggadanund  Mookerjee  and  Bmi^ 
shee  Doss  Seal  for  Respondents. 

With  reference  to  Section  to  of  the  Charter  d  tf 
High  Court,  it  was  held  that  a  "  Reoo^iztd  ^gicsP 
described  in  Section  17,  Act  VIII.  of  1859,  has  notff 
option  of  addressing  the  Court  as  the  suitor  hmMJ 
may  do,  and  that  no  one  but  Advocates  and  Pl^Sl 
can  be  allowed  to  plead.  ] 

[The  former  part  of  the  judgment  is  omittd 
as  turning  purely  on  facts.]  ] 

We  have  been  requested  to  notice  an  i| 
plication  made  by  the  Reverend  KidN 
Mohun  Banerjee,  the  recognized  agent  fori 
respondent,  for  permission  to  address  A 
Court  in  answer  to  the  appellant's  pleads 
He  pointed  to  the  words  in  Section  1 7  "  aa 
"  anything  which  by  this  Act  is  required  c 
"  permitted  to  be  done  by  a  party  in  persoi 
*'  may  be  done  by  his  recognized  agent,"  I 
giving  him  the  option  of  addressing  the  Cod 
as  the  respondent  himself  might  have  don 
had  he  been  present.  On  reference,  howevei 
to  Section  10  of  the  Charter  of  the  Higl 
Court,   we   think   the  following  worels  m 
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^inst  tb«  application :   ''  And  no 
wka/soever  but  such  Advocates  or 
lUuh  shall   be  allowed  to  plead  for  or 
behalf  of  any  $aitor  in  the  said  High 
;  and  no  person  or  persons  whatever 
iMch  Vakeels  or  Attorneys-at-Law  shall 
albved  to  act  for  any  suitor  in  the  said 
Cpurt,  except  that  any  suitor  shall  be 
red  to  appear,  plead,  or  act  on  his  own 
f,  or  on  behalf  of  a  co-suitor."     The 
don  was  accordingly  disallowed. 


The  28th  June  1865, 

Present  : 

Hofi%le  H.  V.  BayJey  and  E.  Jackson, 
yndges. 

I— Suit  t6  recover  money  deposited  to 
be  applied  to  rents. 

Case  No.  697  <rf  1865. 

Appeal  from   a   decision  passed  by 
Judge    0/   Backergungey    dated    the 
jtt  December  i86jfy  reversing  a  decision 
by    the  Principal   Sudder  Ameen 
ikt  District,   dated  the    16th    April 


M 


Gdam  Singh  (Plaintiff),  Appellant, 

versus 

\T  Kant  Mookerjee  and  others  (De- 
fendants), Respondents. 

Luckhee  Churn  Sose  for  Appellant. 

SreetuUh  Banerjee  and  Chunder 
MaihtUf  Ghase  for  Respondents. 

to  recover  money  jdeposited  with  the  defendants 

itppfied  in  payment  of  rents  (the  deposit  having^ 
'  my  pteftdBd  id  a  suit  tor  rent)  lies  in  the 
not  before  the  Collector. 


this  case  it  appears  that  the  plaintiff  al- 

J  thai  he  deposited  a  round  sum  of  money 

liie  ddencfaints  to  be  a|xplied  to  the  rents 

in  estates.    The  deposit  was  pleaded 

it  nut  was  brought  for  the  rent  of  some 

estates ;  but  the  Revenue  Authorities 

til  consider  it,  as  the  respondent  did 

vhat  amount  was  to  be  credited  to 

The  plaintiff,  therefore,  now  sues 

tile  amount  deposited. 

Ige  on  appeal  has  held  that  the 
„  iiot  lie  before  the  Cfvil  Courts,  but 
•••Wjicfcrred  before  the  Collector. 


rJtoie 


We  think  this  decision  wzong.  There  is 
no  Section  of  Act  X.  of  1859  under  which 
such  a  suit  could  be  taken  before  the  Collect- 
or. But  it  is  said  that  the  plaintiff  should 
have  appealed  against  the  decision  in  the 
rent  suit,  and  not  have  brought  a  sepoiatt 
action.  It  is  true  that  the  plaintiff  might 
have  appealed ;  but,  as  the  first  Court  did  not 
try  the  disputed  question  as  to  the  deposit, 
there  is  no  bar  to  his  adopting  the  pro- 
cedure of  bringing  a  new*  suit  to  recover  the 
sum  paid,  if  he  prefers  that  mode  of  action. 

The  decision  of  the  Judge  is  reversed,  and 
the  case  remanded  for  trial  on  the  merits. 


The  29th  June  1865. 

Present : 

The  Hon'bk  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Costa^i-^lseretion  of  Lewor  Court 
(Interference  with). 

Case  No.  509  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwasiy  dated  the 
t^th  December  1864,  modi/ving  a  deci* 
sion  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  18th 
December  186 1, 

The  Government  (Defendant),  Appellant, 

versus 

Maharajah  Mahatab  Chund  Bahadoor 
(Plwntiff),  Respondent. 

Baboo  Kishen  Kishore  Ghose  for  Appellant* 

None  for  Respondent. 

A  Superior  Court  should  give  some  reason  for  inter* 
fering  wtth  the  discretion  of  a  Lower  Court  as  to  costs. 

The  first  Court  gave  Goremnoecit  its 
costs  as  having  been  unnecessarily  brought 
into  Court. 

The  Lower  Appellate  Court  (the  Judge, 
Mr.  Fletcher)  charged  Government  costs, 
but  gave  no  reason  or  shadow  of  a  reason 
for  differing  with  the  first  Court. 

As  the  mle  is  that,  when  a  superior  inter- 
feres with  the  discretion  of  a  Lower  Court  as 
to  costs,  it  should  give  some  reason  for 
doing  so,  we  reverse  this  decision. 

The  respondent,  being  duly  called,  did  jcioC 
appeaf.    Special  appeal  decreed  with  cost£^ 
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The  29th  June  1865. 

Presenl : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Sale  in  execution  of  decree— Prior  lien — Subse- 
quent encumbrance. 

Case  No.  89  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  nth  January  186^. 

Mr.  J.  Beckwith  (Defendant),  Appellant, 

versus 

Umesh  Chunder  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Mr,  A,  F,  Lingham  and  Baboo  Mutty  Lai 
Mookerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Suit  laid  at  rupees  2,230. 

£/ obtained  from  G  a  mortgage  on  a  putnee  talook  pre- 
viously pledged  to  P  by  G^s  father  C  as  security  for  the 
rents  of  another  property  leased  to  A.  U*s  mortgage- 
debt  not  having  oeen  paid,  notice  of  foreclosure  was  is- 
sued, and  C/was  about  to  take  possession,  when  the  pro- 
perty was  sold  in  execution  by  P  with  notice  of  U*s 
mortgage,  and  purchased  by  B,  U  now  sues  to  set  aside 
the  sale.  Held  that  the  lien  on  the  property  obtained 
by  P  and,  through  his  sale  in  execution,  by  B  had  a  legal 
priority  over  U*s  mortgage,  and  that  the  sale  waa  not  in 
execution  of  a  mere  money-decree. 

The  facts  on  which  this  case  turns  are 
little,  if  at  all,  disputed,  and  we  find  them  to 
be  as  follows : — 

The  plaintiff,  Umesh  Chunder,  obtained 
from  Gunesh  Chunder  Chuckerbutty  a  mort- 
gage on  a  putnee  talook,  which  is  the  pro- 
perty now  in  dispute,  on  the  5th  of  Posh 
1264.  On  the  1 6th  of  Choitro  1267,  the 
money  for  which  the  mortgage  was  created 
not  having  been  paid,  notice  of  foreclosure 
was  issued,  and  the  plaintiff  would  have 
taken  possession,  but  just  then  the  property 
was  sold  at  the  execution  of  Rajah  Prosun- 
nonath,  and  purchased  by  the  defendant, 
Mr.  Beckwith,  in  the  name  of  Dinonath 
Patali. 

Now,  the  Rajah  had  had  this  very  putnee 
estate  pledged  to  him  by  Chundee  Chum, 
the  father  of  Gunesh  Chuckerbutty,  as  secu- 
rity for  the  rents  of  another  property  leased 
to  Ashootosh  Chatterjee.  This  was  in  Assin 
1260,  or  September  1853.  When  this  per- 
son failed  to  pay  his  rents,  the  Rajah  sued 
him,  as  well  as  Chundee  Chum,  the  secu- 
rity, for  his  money,  and  got  a  decree,  and,  in 
{pursuance  of   his  decree,   the  properly  was 


put  up  to  sale,  as  we  have  seen,  with 

of  the  plaintiff's   mortgage,   and  was     p^ 

chased  by  the  appellant  before  us. 

The  question  at  issue  before  us,  and  1 
deed  before  the  Lower  Court,  resolves  its^ 
into  this — Has  the  lien  obtained  on  the  pi 
perty  by  the  Rajah,  and,  through  his  sale  i 
execution,  by  the  appellant,  a  legal  prioct 
over  the  mortgage  obtained  by  Uinei 
Chunder,  the  plaintiff  ? 

The  Judge  rules  that  it  has  not,  and 
the  plaintiff  is  entitled  to  possession,  becaqjj 
another  mortgage  to  one  Dinobundhoo 
in  existence  prior  to  the  sale  and  purcl 
by  the  appellant,  and  that  the  claim  of  Dii 
bundhoo  on  the  property  was  transferred 
Umesh  who    cleared   off  the   first   enc! 
brance,  and  became  himself  entitled  to 
ceed  in  virtue  of  the  transfer. 

But  this  reasoning  is  obviously  wrong:,  ui 
is  founded  on  an  incorrect  appreciation  4 
the  facts.  Had  this  been  the  case,  UmeaJ 
would  have  certainly  foreclosed  on  the  orl 
ginal  mortgage  of  Dinobundhoo,  and  woal< 
have  been  compelled  to  foreclose  after  cam 
mencing  proceedings  de  novo.  The  year  o 
grace  in  Dinobundhoo's  case  had  all  bfl 
expired.  Had  Umesh  Chunder  purchase 
in  reality  this  person's  rights,  he  would  bsij 
foreclosed  in  a  few  days  after  his  pare! 
It  is,  therefore,  clear  to  us  that  the  Ji 
decision  cannot  be  supported  on  any 
grounds  as  he  has  recorded. 

The  plaintiff,  respondent,  however, 
vt  r   o^     J    -J  J     on  certain  decisk 

No.  2002  of  i8o4«  decided        r  ^i.*     /^      _^  ^ 
29th  of  March  1865.  <>*  this  Court  to 

Full  Bench,  14th  of  Decern-     effect   that    a   p 

ber  1S64,  3i5»  Weekly  Re-    chaser  at  a  sale 

porter.  ^.  - 

'^  execution  of  ai 

money-decree  cannot  claim  a  priorit}'  over 
lien  or  encumbrance  subsequently  created 
the  property  in  good  faith.     It  is  urg^ed 
the  appellant  only  purchased  the  rights  of 
debtor,  and  cannot  be  in  a  better  pK>sit 
than  his  vendor. 

We  find,  however,  that  the  Rajah,  by 
deed  from  Chundee  Chum,  obtained  a 
tinct  lien  on  this  property,  and  an  assi 
that  no  other  encumbrance  or  lien  would 
created  thereon.     That  deed  was  duly  rcj 
tered.    The  security,  as  well  as  the  acti 
defaulter  for  rents,  was  made  a  party  to 
suit  which  followed,  and,  though  no  s| 
mention  was   made  of  the  property  in 
decree  which  followed,  there  can  be  no  doa| 
of  the  existence  thereon  of  a  prior  enci 
brance  created  in  perfect  good  faith. 
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The  jadgment  ol  the  Full  Bench  of  De- 
last,  on  which  so  much  stxess  is  laid 
Ae  plaintifF,  and  which,  of  course,  we 
as  bindlDg,  if  the  facts  are  the  same, 
thai  a  person  with  a  simple   money- 
is  not  entitled  ta  execute  the  same 
the  property  in  the  hands  of  a  sub- 
jueiit  porchaiser.     But,  in  this  case  before 
the  decree-holder  is  not  seeking  to  exe- 
at all,  and  the  property  has  not  reached 
kaods  of  a  subsequent  purchaser.     The 
has  taken  effect  against  the  property 
for  the  debt ;  and,  though  the  decree 
not  specifically  recite  that  the  property 
^«|iMstion  was  liable  for  the  debt,  yet,  from 
filing  of  the  deed  in  the  suit,  and  from 
presence  of  the  parties,  both  the  defaulter 
the    security,    we    cannot    avoid    the 
:lusBon  that  the  property  was  put  up  and 
not  as  that  of  an  ordinary  debtor,  but 
what  had  been  avowedly  pledged  for  the 
In  fact,  we  cannot  treat  the  Rajah's  as 
re  money-decree, 
hi    this    view,    the    prior    encumbrance 
Id  be   ^'alid,   and   the   purchaser  would 
a  good  title.'     The  hicts  disclosed  in 
decision  of  the  Full  Bench  of  December 
to  us  different,  and  this  case  not  to  come 
that  ruling. 
Okir  view  is  further  strengthened  by  Mac- 
on Mortgages,  page  86,  which  gives 
rity  to  prior  encumbrances  such  as  the 
iL     There  is  no  doubt  that  the  Rajah, 
he  taken  possession   of    the.  property 
^ed,  would  have  acquired  a  sound  title, 
against  subsequent  encumbrances. 
11  things  considered,  we  hold  that  the 
pliant  has  made  a  good  and  valid  pur- 
and  that  hisr  lien  ought  to  be  main- 

this  view,  we  reverse  the  decision  of 
Judge,  and  decree  the  appeal  with  all 


The  30th  June  1865. 

Present  : 

Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges, 

obfliidi — Receipt  of  consideration  on  ad- 
bond'— Pavment  under  a  letter  of  as- 
•JuriM&cttoii  (of  Civil  Court)— Suit 
proit&  of  estate  appropriated  bj  wrong"- 


Case  No.  70  of  1865. 

lor  Appeal  from  d  decision  passed  by 
th^Depuiy  Gommissimer  o/Hazareebaugh^ 
dtkdtkt  J4Hk  January  {865, 
Vol.  III. 


Tekaet  Roop  Mungul  Singh  (Defendant), 

Appellant^ 

versus 

Anund  Roy  (Plaintiff),  Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Mr,  R.  T.  Allan  and  Baboo  Unnoda  Per- 
shad  Bantrjee  for  Respondent. 

Suit  laid  at  rupees  7,230-10  annas. 

Where  a  defendant  admits  execution  of  a  bond,but  de- 
nies receipt  of  consideration,  the  onusoi  proving  receipt 
is  on  the  plaintiff 

Where  a  defendant  admits  having-  written  a  letter  of 
assignment  directing  the  plaintiff  to  pay  certain  sums  of 
money  due  by  the  defendant  to  third  parties  named 
ii>  the  letter,  the  plaintiff  is  bound  to  prove  such  pay- 
ment. 

A  suit  for  profits  of  iiroperty  alleged  to  have  been  ap- 
propriated by  a  wrong-door  is  cognizable  by  the  Civil 
Court,  and  not  the  Collectur. 

This  is  a  suit  to  recover  the  sum  of  ru- 
pees 17,567-6-10,  the  said  sum  being  made 
up  of  five  items. 

The  Lower  Court  decreed  the  whole  of 
the  first  item,  a  bond-debt.  The  second 
item,  a  sum  due  upon  a  letter  of  assignment, 
was  decreed  in  part.  The  claims  to  the  other 
items  were  dismissed,  the  Lower  Court  hold- 
ing that  the  plaintiff  had  not  proved  his 
claim  in  one  item,  and  that,  with  reference - 
to  the  remaining  items,  the  Court  had  no  ju- 
risdiction, inasmuch  as  they  involved  claims 
exclusively  cognizable  by  the  Collector. 

Both  parties  appeal ;  the  defendant  is 
dissatisfied  with  the  decree  of  the  Lower 
Court  in  the  matter  of  the  bond-debt  and  the 
sum  awarded  under  the  deed  of  assignment. 

The  plaintiff  appeals,  urging  that  the 
Court  below  was  wrong  in  not  awarding  the 
whole  of  the  second  and  third  items,  and 
further  that  the  Court  had  jurisdiction  to 
try  the  plaintiff's  claim  to  the  fourth  and 
fifth  items,  inasmuch  as  the  claim  was  not 
for  rent,  but  for  profits  of  an  estate  appro«^ 
priated  by  a  wrong-doer. 

The  first  point  argued  by  the  pleader  for 
the  defendants  was,  that  the  suit  was  barred 
by  the  Statute  of  Limitations,  Act  XIV.   of 
1859.     On  this  point,  we  observe  that  the 
said  Act  was  extended  to  Hazareebaugh,  a 
Non-Regulation  Province,  by  public  notifi<- 
cation,   dated   the   3rd  of    February   i86u 
The  present  suit  was  instituted  well  within 
two  years  from  date  of  the  aforesaid  notifi- 
cation, and  is,  therefore,  with  reference  to 
the  provisions  of  Section  34  of  Act  XIV.  of 
1859,  clearly  within  time. 
The  next  point  taken  by  the  pleader  for 
^  the  defendant  is  that,  as  the  receipt  of  the 
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consideration  of  the  bond  has  not  been 
proved,  the  claim  of  the  plaintiff  should 
have  been  dismissed.  The  Deputy  Com- 
missioner, in  his  decision,  observes  that,  "  as 
regards  the  consideration  given,"  he  consider- 
ed "  the  proof  to  be  very  bad  ;"  and  further 
that  this  proof  would  have  been  entirely  re- 
jected by  him,  but  for  the  acknowledgment  of 
the  defendant  that  he  executed  the  bond. 

It  appears  to  us  very  clear  that  there  is 
no  reliable  evidence  that  the  defendant  re- 
ceived any  consideration  under  the  bond. 
The  parties  stood  in  the  position  of  master 
and  servant  ;  the  defendant  being  the  !mas- 
ter,  he  admits  execution  of  the  bond, 
but  has  all  along  and  consistently  denied  re- 
ceipt of  any  consideration.  The  pleaders 
on  both  sides  here  entered  into  an  argument 
as  to  upon  whom  the  onus  lies  in  a  case 
where  a  defendant  admits  execution  of  a 
bond,  but  denies  receipt  of  consideration. 
The  pleaders  for  the  defendant  contend  that 
the  plaintiff  is  bound  to  satisfy  the  Court 
that  consideration  passed.  The  pleaders 
for  the  plaintiff  contend  that  the  ontis  of 
proving  the  negative  is  on  the  defendant. 

The  decision  of  the  late  Sudder  Court 
published  in  part  2  of  the  decisions  of 
i860,  page  29,  is  applicable  to  this  case. 
We  hold  that  the  onus  is  on  the  plaintiff. 
The  decision  of  the  late  Sudder  Court,  dated 
the  30th  July  1858,  Maharajah  Shumboonalh 
Singh,  defendant,  appellant,  versus  Gour 
Buksh  Sahoo  and  others,  plaintiffs,  respond- 
ents, does  not,  in  our  opinion,  apply  to  this 
case  :  for  in  that  case  the  Rajah  attempted  to 
avoid  the  legal  effect  of  his  admission  that 
he  had  executed  the  bond,  by  an  averment 
that  the  consideration  was  an  untrue  one, 
entered  solely  with  the  view  to  evade  the 
penalty  attached  to  a  clear  infraction  of  the 
Usury  Laws. 

*  In  the  present  case,  the  defendant  simply 
denies  receipt  of  any  consideration.  The  onus 
of  proving  this, receipt  was  on  the  plaintiff,  and 
he  has  wholly  failed  to  do  so.  We  reverse 
the  decision  of  the  Lower  Court  in  the  matter 
of  the  first  item  of  claim,  viz,,  the  bond-debt, 
with  costs  and  interest  of  both  Courts  in 
proportion  to  the  amount  which  this  item 
bears  to  the  aggregate  amount  of  the  whole 
of  the  item  claimed. 

We  now  come  to  the  second  item  of  the 
plaintiff's  claim.  Both  parties  are  dissatis- 
fied with  the  decision  of  the  Ix>wer  Court. 
The  defendant  urges  that  there  is  no  proof 
that  any  portion  of  the  sum  covered  by 
the  letter  of  assignment  was  paid  to  the 
Assignees.    The  plaintiff  contends  that  there  is 


such  proof,  and  that  the  Lower  Court  she 
have  decreed  the  whole  sum  of  which 
item  was  made  up,  and  not  a  portion  of  it 

The  defendant  admits^  thai  he  wrote 
buraf  puttro   or  letter    of    assignment 
recting  the    plaintiff  to  pay    certain  su: 
due  by  the  defendant  to  third  parties 
are   named   in  the  letter.     The  plaintiff  i 
therefore,  bound  to  prove  that  he  paid  t! 
third  parties.     It  appears  that  he  filed 
receipts  of  payment :  he  contented  hi 
with  examining  one  witness  by  name  Hoo! 
Mahtoo,  the  brother  of  one  of  the   pani 
named    in    the    letter  of    the    assignm 
The   Court  below  .very  properly  dismisi 
the   plaintiff's   claim   against   the  defend 
for  such  portions  of  the  item  for  which 
could  produce   neither  the  receipts  of 
assignees  nor  oral  evidence  of  payment ;  bi 
we  think  the  Court  was  wrong  in  decreei 
a  sum  of  rupees  616-5  solely  on  the  eviden 
of  the  brother  of  one  of  the  assignees.    TI 
receipts  of  the  said  assignees  were  not  prtK 
duced,  nor  was  the   assignee    examined,  or 
evidence   given  that   he  could  not  be  pro* 
duced.     We,  therefore,  reverse  that  ponioil 
of   the  decision   of  the  Lower  Court,  and* 
decree  that  the  plaintiff's  suit  for  the  whoW 
of  the  second  item  be  dismissed  with  costs* 
and  interest  of  both  Courts.  \ 

With  reference  to  the  third  item  of  the'J 
claim,  we  think  that  the  decision  of  the 
Lower  Court  is  a  just  and  proper  on 
It  appears  that  the  defendant  executed 
'*  burna'  lease  to  the  plaintiff  of  sevei 
villages.  It  was  stipulated  that  the  plaint* 
iff  was  to  pay  the  Government  revenue;  an 
that  from  the  usufruct  he  was  to  re-paj 
himself  the  money  advanced  to  the  defe 
ant.  It  was  calculated  that,  after  paying 
Government  revenue,  which  amounted  (ft 
some  600  rupees,  there  would  be  surp' 
assets  of  2,200  rupees  available  for  the  pay 
ment  of  the  plaintiff's  claim.  On  the  re- 
presentation of  the  plaintiff  that  such  was 
not  the  case;  the  defendant  agreed  to  lease^ 
out  four  other  villages  with  assets  yieldinfij 
about  600  rupees,  or  sufficient  to  pay  the. 
Government  revenue,  and  to  leave  a  margin^ 
as  originally  agreed  upon,  of  2,200  rapee$. 
These  four  villages  the  plaintiff  never  obtain* 
ed  possession  of.  He,  therefore,  could  not  pay 
the  Government  revenue ;  and,  had  the  de* 
fendant  neglected  to  do  so,  we  should  have 
held  that  the  plaintiff  was  endamaged,  and 
entitled  to  recover.  But  it  is  admitted  that 
the  defendant  did  pay  the  Government  re- 
venue, and  that  plaintiff  did  realize  the  full 
amount  of  assets  agreed  upon,  m.,  rupees 
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Id  liquidation  of  the  debt.  For  these 
wc  concur  with  the  Court  below  in 
that  this  claim  is  wholly  inadmis- 

fkh  reference  to  the  third  and  fourth 
of  the  claim,  we  are  of  opinion  that 
jLower  Court  has  erred  in  holding  that 
DO  jurisdiction.  The  claim  is  not  for 
but  for  profits  of  certain  properties 
it  is  alleged,  have  been  appropriated 
wrong«doer ;  such  a  suit  is  clearly  cog- 
\\t  by  the  Civil  Court.  The  suit  must, 
fore,  be  remanded  for  trial  of  these  two 
of  the  claim, 
result  of  our  decision  is  that  w-e 
the  appeal  of  the  defendant  with  costs 
aerest,  and  reverse  the  decision  of  the 
Court  with  reference  to  items  Nos.  i 
We  dismiss  the  cross-appeal  of  the 
with  reference  to  item  No.  3,  and 
the  suit  for  the  trial  of  items  Nos.  4 
of  (he  claim. 


As  to  the  present  application  for  review, 
there  was  never  any  ground  for  a  special 
appeal. 

The  Judge,  confirming  the  decision  of  the 
Moonsiff,  had  held  that  the  instrument  set  up 
by  the  defendant  was  never  executed  by  the 
plaintiff — in  fact,  that  it  was  fraudulent,  and 
probably  a  forgery. 

The  application  for  review  is  rejected. 


The  30th  June  1865. 

Present : 

I'ble  J.  P.  Norman  and  F.  B.  Kemp, 
Judges. 

of  review— Admission  of— after  pre- 
scribed time. 

Case  No.  125  of  1865. 

:aii0n  for  review  of  judgment  passed 
Justices  Norman  and  Kemp,  on  the  6th 
1864,  in  special  appeal  No,  1J13  of 

■ 

irao  Sing  (Defendant),  Appellant^ 

versus 

igula  Beebee  (Plaintiff),  Respondent, 

Mr.  C.  Gregory  for  Appellant. 

faboo  Kishen  Succa  Mookerjee  for 
Respondent. 

lition  of  review  ou^ht  not  to  be  admitted  after 
).  prescribed  in  Section  377  of  Act  VIII.  of  1859, 
I  the  leave  of  the  Court  or  a  Judg^e. 

decision  in  this  case  was  given  on 
|th   of   May    1864.     The    petition    of 

was  filed  on  the  23rd  of  March  in 
►sent  year,  ten  months  and  seventeen 
iter  the  date  of  the  judgment. 

are  of  opinion  that  this  practice  is 
;  that  under  Rule  i  of  the  ist  of  May 
land  the  377th  Section  of  Act  VIII., 
of  review  ought  not  to  be  admitted 

le  time   prescribed   in  that    Section 

the  leave  of  the  Court  or  a  Judge. 


The  30th  June  1865. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  G. 
Campbell,  Judges, 

Limitation — Cause  of  action — Effect  of  Judj^- 
ment  of  Court  which  corrects  a  legal  mis- 
apprehension. 

Case  No.  464  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  2tst  Sep- 
tember 1864, 

Syed  Lotf  Ali  Khan  ( Plaintiff),  Appellant, 

versus 

Afzuloonissa  Begum  and  others  (Defendants), 

Respondents. 

Mr,  G.  C,  Paul  and  Baboo  Mohendro 
Lall  Shome  for  Appellant. 

Messrs.  R.  V.  Doyne  and  R.  T.  Allan, 
Moonshee  Ameer  Aliy  and  Baboo  Kishen 
Kishore  Ghose  for  Respondents. 

Suit  laid  at  rupees  1,33,970. 

A  jud^fment  of  a^  Court  alterinff  a  pure  legal  misap- 
prehension as  to  rights  and  status  between  A  and  S, 
and  passed  in  a  suit  to  which  C  was  not  a  party,  is  not 
binding  on  C,  nor  will  it  give  A  a  right  to  bring  a  frnh 
suit  in  order  to  put  him  in  the  position  in  which  he 
would  have  been  had  he  never  misconceived  his  correct 
legal  claim. 

The  facts  in  this  case  are  not  denied,  and 
the  appeal  arises  out  of  the  following  cir- 
cumstances : — 

The  plaintiff  and  other  shareholders  in  the 
same  family  lent  to  the  Rajah  of  Durbhanga 
a  large  sum  of  money  on  a  bond,  dated  the 
2 1  St  July  1849.  The  sum  lent  amounted  to 
3,34,812  rupees.  On  the  25th  December 
1856,  the  Rajah  made  a  payment  of  2,00,000 
rupees,  which  was  received  by  the  defend- 
ants, and  appropriated  as  their  share  of  pay- 
ments, with  the  knowledge  and  the  acquies- 
cence of  the  plaintiff.  Subsequently,  all  the 
shareholders  instituted  separate  suits  agatnts 
the  Rajah  for  the  recovery  of  their  separate 
shares  of  the  money  lent.     These  suits  were 
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tried  by  the  Judge,  Mr.  Russell,  at  one  and 
tbe  same  time,  and  were  decided  op  similar 
grounds.  The  Rajah  was  cast  in  large  sums ; 
but  the  plaintiff,  appellant  before  us,  appealed 
to  the  High  Court  to  obtain  more  than  what 
had  been  decreed  to  him.  The  defendants, 
who  had  obtained  from  the  Judge  more  than 
they  had  asked  for,  did  not  so  appeal. 

The  exact  position  of  the  parties  in  the 
family  is  as  follows  : — 


Mir  .\bdoollah  married  AmeerooniBsa. 

I 


Kasim  Alt, 
the  defend nat. 


Mehndee  AH, 
the  defendant. 


I 


I^tf  All  Khan, 

(PlaintiflF). 


The  share  of  Ameeroonissa  being  by 
Mabomedan  Law  3  sahams,  she  made  a 
piesent  of  the  same  to  Lotf  Ali,  and  he  being 
entitled  in  his  own  right  to  7  sahams,  thus 
became  the  owner  of  10  sahams  of  the 
family  property.  The  other  brothers,  Kasim 
and  Mehndee,  being  entitled  to  7  sahams 
each,  their  representatives,  the  defendants 
in  the  present  suit,  thus  claim  14  sahams 
out  of  the  whole  04 ;  and  ther  respectivje 
claims  on  the  Rajah  for  his  debt  on  the 
bond  were  consequently  of  the  above 
amount. 

It  is  most  important  to  notice  that,  in  the 
separate  suits  brought  by  the  shareholders 
as  above  mentioned,  the  defendants  deducted 
the  sum  of  two  lacs  paid  in  December  1856 
by  »the  Rajah,  as  received,  to  their  several 
receipt ;  while  the  plaintiff,  in  his  suit,  made 
no  such  deduction,  thereby  showing  that 
up  to  that  time  he  had  considered  the  two 
lacs  as  paid  to  the  sole  credit  and  receipt  of 
^e  other  shareholders. 

The  result  of  the  appeal  to  the  High 
Court  by  the  plaintiff  Lotf  AH  was  that 
on  the  14th  of  December  1863,  our  col- 
leagues. Justices  Bayley  and  E.  Jackson, 
ruled  that  the  sum  of  two  lacs  '*  was  paid 
-''m  liquidation  of  the  whole  sum  due  on  the 
"  bond  not  with  reference  to  any  parti- 
"  cular  share  or  interest  in  it."  The  learned 
Judges  further  ruled  that  the  said  sum  was 
•first  to  be  credited  to  interest,  and  not  to 
principal,  as  the  Rajah,  respondent,  wished, 
and  the  Judges  ended  by  amending  the 
decree  of  the  Lower  Court,  and  awarding 
the  plaintiff  a  sum  of  2,53,480  rupees,  being 
short  of  his  total  demand  of  2,79,010  by 
25,530  rupees. 

The  plaintiff  now  sues  for  'his  io-24th 
6hare  of  the  sum  paid  by  the  Rajah  to  the 
credit  of  the  defendants  on  the  2  5th  of  De- 
cember 1856,  alleging  that  share  to  amount 
to  rupees  88,333-5-41  and  taking  the  decision 


of  the  Judge,  Mr.  JSt^ussell,  of  the  2i$t  of 
Member  1 86 1 ,  as  amended  by  the  High 
on  the  14th  December  1863,40  be  his 
point. 

The  present  Judge,  Mr.  AinsFie,  hasfd 
very  fully  Into  the  case,  and  has  recorded  i 
elaborate  decision,  of  which  we  find  the  bl|j 
ii^  to  be  the  main  features : —  i 

The  Judge  admits  that,  up   to  the 
of  the  institution  of  the  several  stf its 
the    Durbhanga    Estate,     all    parties 
acting  on    a    cleiaf    and     distinct 
standing  as  legards  ithe  appropriation  d 
shares ;  and  that  it  was  not  from  errors 
negligence  thait  the  plaintiff  refrained 
claiming  his  share  of  the  two  lacs.    But 
Judge  argues  that  the  decisions  of  Se 
ber  1861  and  December  1863  put  the 
on   an  entirely  new    footing,   changed 
position,  created  a  fresh  obligation  on 
part  of  the  defendants,  aQd  vested  ia 
iff  a   new  right  to  sue.     The  Judge 
says  that  the  plaintiff  is  entitled  to  ded 
the  time  during  which  the  former  action 
pending,  and  that  he  would  thus  beintuNUt 
Acting    on  these    impressions,    the  Jodf^ 
next  proceeds  to  consider  the  effect  of 
compromise  drawn  up  between  the  pi 
and  defendants,  and  filed  in  the  High 
on  the  iitb   of  November  1862.    R 
Clauses  4,  10,  and  n  i  of  this  deed  to; 
the  Judge  comes  to  the  conclusion  that 
plaintiff    reserved   to  himself    the  right 
avail   himself  of  the  result  of  his 
then    pending    in    the    High    Couit, 
that    his     position    is    as    follows,    to 
the    Judges  own  words :  "  He    agreed, 
''  the  ,event  of  his  succeeding  in  his  apj 
*'  against  the  Rajah  of  Durbhanga,  to 
"  any  claim  on  account  of  the  two  lad 
"  rupees  ai^ropriated  by  the  defeodaot; ' 
*•  by  the  nth  Clause  of  the  deed  of 
"  promise    reserved    to    himself  a  right 
"  sue  other  parties  to  that  compromise 
"  the  recovery  of  the  loss  he  might  ini 
"  by    the     decision    of    the    Judge 
"  upheld." 

On  the  whole,  then,  the  Judge  decides 
the  remedy  of  the  plaintiff  is  against  the 
jah,  and,  thinking  the  suit  rightly  broi 
gives  the  plaintiff  a  decree  for  25,530  ni 
with  interest  from  the  date  01  the  2  ist 
tember  1861,  as  being  the  sum  which 
make  up  the  total  of  Lotf  AH  Khan's  cWi*-, 
to  that  which  he  demanded  in  the  previoi»- 
suii,  although  that  suit  was  not  against  tht 
defendants,  but  against  the  Rajah. 
Against  this  decision  both  parties  appeal.    ■ 
The  plaintiff  claims,  not  25,53orupces,bat  W 

d 


fth 


k 


Mii 


Cml 


THE  WIXKi.T  RXPOJBTM. 


Rulings* 


115 


*%tAsk  liis  demaod  of  83,333  rupees ;  and  the 
UeBdnts  appeal,  urging  that  the  piaintiff  is 
|;4ltlf  time  aJtogether,  and  that  the  decisions 
(4&f>(ember    1861    and    Decem-ber    1863 
fiot  alter  matters  as  between  the  share- 
in  the  family,  and  could  give  no  new 
of  action. 
We  have  heard  the  case  argued  with  their 
iainlit}'  hy  the  learned  Counsel  on  both 
and,  after  the  fullest  consideration,  we 
ftf  ^iiufiD  that  the  decision  of  the  Judge 
he  maintaixied.    Nio  fraud  is  alleged 
the  defendants,  and  no  misrep.i^8ent- 
«;is  ^0»jcti^   la^ajnat    the   pl^atiff. 
fhintf's  error  js  a  puce  /enor  of  law, 
the  judgment,  .whether  of  the  iirst  of 
ilbe  High  Court,  ruHng  that  the  two  lacs 
reen  ithe  paitie$  were  -paid  as  interest, 
vere  to  be  credited  to  the  joint  and  not 
ivpate  pA)'xiiQDts,  ^can^ot  aher  the  status 
F4^  parties  before  us,  and  cannot  give  a 
ligtn  of  aotion.    That  judgment  is,  ^ 
K,  binding  jQjd  itbe  pisiintiff  and  the  Rajah, 
vefe  the  only  .parties  before  the  High 
iBut  it  wtU  not  bind  (^  defendant, 
iRU  k  give  the  pla^ntijS  a  right  to  stajrt 
sttit,  nor  |)ut  him  in  the  position  in 
Ifi  would  have  beein,  had  jie   never 
!ived  his  correct  legal  claim.     The 
Hot  the  i^pondent  does  not  coaiitend 
41$  that    any   portion   of  ;the   time 
in  the  previous  litigation,  from  1861 
9(63,  can   be   deducted   in    his   lavoir. 
^lidq^tted  that,  wless  the  decision  of  the 
Couit  gives  him   a   new  start,    and 
a  &)e8b  ground  of  aotion,  he  would  be 
^dtmm-    But,  as  we  'haye  said,  we  iind 
fanant  in  itaw   for   this    doctrine   that 
iQtfi  of  Courts,  altering  a  pure  legal 
^hensioD  ae  to  lights  and  status,  and 
in  a  suit  to  \^hich  the  defendant  was 
i^  |)aft)',  can  confer  any  such  right  on  a 
iff  against  d^&^ndante  so  circumstanced ; 
yt  think  it  is  far  better  to  allow  parties 
bjP  the  consequences  of  their  own 
:qP^  or  ignorance,  where  no  fraud 
.Kion  is  e^veu  -filleged,  a^  they  are  not 
^^  fWoaant  suit. 

j^  regards  the  terms  of  the  compromise, 
OB  (kK>kii^g  closely  into  Clauses 
'i<^  ftnd  II  of  that  document,  that  it  will 
Up  Ihe  platintiff.  By  the  4th  Clause 
■hareholder  e^cpressly  renounces  any 
to  moneys  spept  or  appropriated  by 
[irtier  ah^seboiders,  or  to  moneys  lecov- 
1  fa»n  debtors  to  the  estate.  By  the 
^^'^^e  there  is  a  mutual  xenunciation 
5*^im*  ^o  Temoveable  properties,  and 
^VB^  ^i](^)ris!ed   in   certain    specified 
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law- suits.  By  the  nth  Clause,  theore  cer- 
tainly is  a  reservation  to  the  plaintiff  of 
his  rights  in  the  suit  versus  the  Durbhanga 
Estate,  which  suit  is  the  foundation  of  the 
present  claim.  But  the  reservation  is  couch- 
ed in  vague  and  obscure  language,  merely 
specifying  that,  if  '' in  future  there  should 
"be  any  contest  between  Lotf  Ali  and  tte 
"  other  shareholders,  the  corupromise  .would 
"  not  stand  in  the  way." 

It  is  argued  for  the  respondent  that  this 
last  reservation  must  refer  to  the  claim  of 
83,333  rupees  in  the  present  suit,  and  that 
the  wording  of  the  Clause  is  inexplicable  on 
any  other  ground.  But  such  language,  put- 
ting aside  for  a  momeikt  its  obscurity  and 
uncertainty,  cannot  confer  a  right  of  a^ctiop^ 
if  none  existed,  and  if  none  wa$  created  by 
the  decision  in  the  &uit  %nd  appeal  re^eyrred  to. 
Whatever  the  vague  language  oi  the  Clause 
relied  on  may  have  intended,  we  can  never 
hold  it  to  mean  that  it  gave  plaintiff  a  right 
to  claim  from  the  defendant^  not  being  par*- 
t^es  to  the  appeal,  what  he  bad  never  thought 
of  claiming  until  the  d/eciaioo  of  the  Qigh 
Court  suggested  this  step.  Ti;ie  ^ngviage 
may  possibly  have  been  intended  as  a 
mere  protection  to  the  plaintiff  against  the 
defendants. 

In  disposing  of  these  questions,  we 
have  by  no  gleans  lost  slg^  of  the  import- 
ant fact  that  the  defendants,  by  their  own 
admission,  have  received  from  the  Rajah 
16,150  rupees  more  than  their  fare  share'; 
and  that  the  plaintiff,  on  the  o^her  hand, 
has  received  less  than  his  fair  share  of 
xhe  debt  by  rupees  25,530,  and  that,  H 
w«  could  settle  matters  i»etween  Ihe  claim- 
ants by  a  rough  sort  of  equity,  we  might  at 
least  decree  to  the  plaintiff  the  former  and 
lesser  sum,  if  we  did  not,  like  the  Judge,  .de- 
cree to  him  the  latter.  But  we  think  our- 
selves bound  to  look  strictly  at  the  l?iw  in 
this  case,  especially  between  parties  who 
were  well  aware  of  each  other's  position  a^d 
rights,  and  who  had  ample  means  for  attain- 
ing the  best  legal  redress;  and  the  Judge's 
decision  in  effect  is  not  a  full  recognition  d 
the  justice  of  the  plaintiff's  claim,  but  a 
kind  of  equitable  adjudication,  which  makes 
up  to  him  exactly  the  sum  which  he  failed 
to  recover  from  a  third  party  in  his  previous 
demand  of  2,79,910  rupees,  the  High  Court 
having  awarded  him  only  2,53,480  rupees,  0^ 
25,530  rupees  less  than  what  he  claimed. 

But,  for  the  reasons  already  given,  we  are 
of  opinion  that  the  plaintiff,  if  he  could  re- 
cover at  all,  would  be  entitled  to  the  whole 
of  his  claim.    .On  the  ground,  then,  that  tbe 
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legal  time  for  suing  has  elapsed  since  the 
25th  of  December  1856  before  he  instituted 
this  suit,  that  the  decisions  of  September 
1 86 1  and  December  1863  give  no  new  right 
of  action,  and  that  the  compromise  re- 
vived or  created  nothing  in  the  plaintiff's 
favor,  we  must  decree  the  cross-appeal  of 
the  defendant,  and  dismiss  the  appeal  of  the 
plaintiff  with  all  costs  in  both  Courts. 


The  4th  July  1865. 

Present :    . 

The  Hon'ble  J.  P.  Norman  and  Shumbhoo- 
nath  Pundit,  Judges, 

Raj  of  Attg^urh,  one  of  the  Tributary  Mehals  of 
Cuttack  (Succession  to) — Preferential  title  of 
brother  over  son  of  Phoolbebahi  wife — Power 
of  Rajah  to  devise  estates. 

Case  No/ 566  of  1863. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  R.  N.  Shore,  Superintendent  of 
Tributary  Mehals  in  Cuttack,  dated  the 
2ist  August  1863, 

Nitlanund  Murdiraj  (Plaintiff),  Appellant, 

versus 

Sreekurun  Juggernath  Bewartah  Patnaick 
(Defendant),  Respondent, 

Baboos  Dwarkanath  Mitter,  Onoocool  Chun- 
der  Mookerjee,  Mohendrololl  Shome,  and 
Tarrucknath  Sein  for  Appellant. 

Mr,  R.  T.  Allan  and  Baboos  Unnoda  Per- 
shad  Banerjee,  Kishen  Succa  Mookerjee, 
Khetternath  BosCy  and  Obhoy  Churn  Bose 
for  Respondent. 

According^  to  the  Pachees  Sawal^  a  brother  of  the 
Rajah  of  Attgurh,  one  of  the  Tributary  Mehals  of 
Cuttack,  has  a  preferential  title  over  the  Rajah's  son 
by  a  Phoolbebahi  wife  to  succeed  to  the  Raj. 

Semble  that  the  effect  of  a  devise  of  his  estates  by  a 
Rajah  would  be  to  alter  the  course  of  succession,  and, 
therefore,  contrary  to  Section  3,  Reg^ulation  XI.  of  1816. 

Brijobundho  Narender  Mohapater  as  the 
son  by  a  Phoolbebahi  wife  of  Bhoobun- 
nessur  Bewartah  Patnaick,  late  Rajah  of  Att- 
gurh, one  of  the  Tributary  Mehals  of  Cuttack, 
brought  this  suit  to  establish  his  title  to 
succeed  to  the  guddee  as  heir  to  his  father, 
and  also  under  a  document  alleged  to  operate 
as  a  will. 

The  defendant,  Juggernath  Bewartah  Pat- 
naick, the  brother  of  Rajah  Bhoobunnessur, 
alleged  that  the  plaintiff  was  not  the  son 
of  a  Phoolbebahi,  but  of  a  slave  girl,  and 
that,  as  the  son  of  a.  slave  girl,  or  even  of 


a  Phoolbebahi,  he  would  have  no    right  .ij 
succeed. 

Judgment  was  given  in  favor  of 
defendant  by  the  Superintendent  of  the 
butary  Mehals  on  the  21st  of  August  1863^1 

Two  days  before  the  date  of  that  decisis 
Brijobundho,    the    original    plaintiff,    di 
and   after   proceedings   to  which    it  is 
necessary    further    to     allude,     Nittam 
Murdiraj,  claiming  to  be  the  son  of 
bundhoo  by  a  Phoolbebahi  marriage, 
admitted    to   carry   on   the  appeal   to 
Court. 

The  defendant,  however,  alleged,  and 
Superintendent  found,  that  Nittanund 
only  the  son  of  a  slave  girl,  and  not 
Phoolbebahi, 

The  appellant's  vakeel  was  heard  be! 
us  on  the  3rd  and  4ih  of  February  \\ 
The  case  was  then  postponed  in  consequ< 
of  his  illness.     It  was  again  taken  up 
heard  on  the  26th,  27th,  and  28th  of 
present  month ;  some  additional  documenl 
evidence  was  put  in   by  the  leave  oi 
Court  for  the  purpose  of  clearing  up 
picions  expressed  by  the  Superintendent 
to  the  alterations  of  the  word  *'  Bhaii 
into  *'  Ranee  Phoolbebahi,"  in  a  petitioa- 
The  8th  of  June  1857. 

The   appellant   has    undoubtedly 
that  he  has  very  good  grounds  for  alleging  i* 
first,   that,   notwithstanding  the    answer 
the  Rajah  Gopenath  of  Attgurh  to  ques 
VI II.,  the  Phoolbebahi  m2LTT\2ige  is  known^ 
the  family  of  Attgurh;  secondly,  that  si 
a  marriage  is  good  for  some  purposes, 
ther  contracted  by  a  reigning  Rajah  or 
a  member  of  the  Rajah's  family ;  and,  lasf^ 
that  both  he  and  his  father  were  the  sons 
Phoolbebahis,     If    the    decisions    of 
points  in  his  favor  would  entitle  the 
lant  to  a  decree,  we  should  call  on  the 
spondent's  vakeel  to  answer  the  case  nil 
by  the  appellant. 

But,  even  if  these  points  are  made 
by  the  appellant,  the  great  question  remai 
whether  the  son  of  a  Rajah  by  a  Phooi 
bahi  has  a  right  to  succeed  in  preference 
a  brother. 

For  an  answer  to  this  question  we 
referred  to  the  Pachees   Sawal,    This 
pears  to  be  a  record  embodying  the  ansi 
given  by  the  Chief  of  the  sixteen  Tribal 
Mehals  in  Ziliah   Cuttack,  and  of  cei 
killahs  in  the  province  of  Orissa,  to  qi 
tions   put  by  the   Superintendent  in  i8t] 
After  that  statement  had  been  drawn 
Regulation  XI.  of  18 16  was  enacted*, 
provided  that  the  estates  of  these  siiMT'' 
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-The  Phoolbebahi  is 
the  Rajah's  Estab- 
by  the  ceremony  of 
ind  her  neck  a  g-ar- 
lilowers.  Phoolbebahi 
Ireside  in  the  Mehal, 
]  famiiy-dweiling'.  See 
RefMTts,  p.  42.  See 
iten's  Hindoo 
166. 


Mehals  should  descend  entire  to 
n  having  the  most  substantial 
according  to  local  and  family  usage. 
er  to  question  VIII.  given  by  thirteen 
ijahs,  it  appears  that,  if  a  Rajah  receives, 
fe,  the  daughter  of  any  respectable 
not  of  his  own  caste,  she  is  called  a 
bahi.  But  this  passage  is  not  con^ 
ID  the  answer  of  the  Rajah  of  Attgurh. 
answers  to  questions  X.  and  XII.  shew 

that,   in  the    Non- 
Regulation       Me- 
hals  or    GurhSj  if 
a  Rajah  leave  no 
sons  born  of  any 
of  his  Ranees,  but 
leaves  a  brother  and 
sons  by  his  Phool- 
hehahis  and  concu- 
the  brother  will  succeed,  and,  if  he 
brother,  the  succession  will  go  to  his 
s  sons. 

the  death  of  a  Rajah,  who  leaves  no 

a  Ranee,  nor  brother,  nor  brother's 

gh  there  may  be  sons  born  to  him 

Phoolbebahis,  slave  girls,  or  concu- 

one    of  the   brethren  of  his  grand- 

pn  the  original   ^o.  ^^\)A^!)   who  is 

st  of  kin  will  be  rightful  claimant 
Raj ;  in  default  of  any  such,  the  son 

Ibebahi  has  the  next  right. 
Gurhjat  Rajahs  say  that  *'  the  son  of 
ubine  or  of  a  slave  girl  has  no  right 
accession."  > 

first  question  in  \he  cause  is  ihere- 

^sposed  of  by  the  Packets  Saival,  if 

at  liberty  to  treat  that  document  as  a 

ry  proof  of  the  custom  of  descent  in 

Hies  of  the  Gurhjat  Rajahs. 

a  remarkable  circumstance  that  the 

at  Rajahs,  with  the  exception  of  the 

of  Khordah  {see  answer  by  the  Killah- 

ieftain  to  question  XII.),  gave  to  the 

a  concubine  a  similar  place  in  the 

of.  heirs  to  that  which  the   Gurhjats 

to  the  Phoolbebahi  s  son,  viz,,  if  no 

n   connected    with    the    late   Rajah's 

er  are  alive. 

first  point  relied  upon  was  that  the 

of  the  Chiefs  of  the  Non-Regulation 

''hjat  Mehals  were  at  variance  with 

ot     the     Regulation    of    KUlahjai 

;  the  Killahjat  {see  answer  to  ques- 

)  admitting  the  son  of  a  Phoolbebahi 

as  heir  in  preference  to  a  brother. 

Superintendent  in  his  judgment  has 

"  as  a  reason  for  this  difference  that 

Chieftains  feared  that,  if  any 

were  thrown  in  the  right  of  the  son 


"  of  a  Phoolbebahi  to  succeed,  the  Govem- 
"  ment  might  take  ^opportunities  of  declar- 
"  ing  their  estates  lapsed."  This  suggestion, 
if  well-founded,  would  impeach  the  authority 
of  the  answer  as  regards  the  KUlahjai 
Rajahs.  But  we  do  not  assent  to  the  view 
of  the  Superintendent  on  this  point.  The  mo- 
tive suggested  affords  no  sulSicient  reason 
for  placing  sons  of  Phoolbebahis  before 
brothers.  It  appears  to  us  more  natural  to 
suppose  that  differences  in  the  customs  of 
descent  might  not  naturally  spring  up,  and  be 
produced  by  Qjiuses  which  it  is  impossible 
to  trace.  There  is  a  remarkable  difference 
between  the  Gurhjat  and  Killahjat  custom 
of  descent.  With  reference  to  the  position 
of  the  son  of  a  Patranee,  see  answers  to 
questions  IV.  and  V. 

The  appellant  does  not  shew  any  single 
instance  of  the  succession  of  the  son  of  a 
Phoolbebahi  to  the  exclusion  of  a  brother  of 
the  late  Rajah. 

The  Pachees  Sawal  appears  to  have  been 
put  in  evidence,  and  treated  as  of  great  au- 
thority in  the  case  of  Rajah  Sham  Soondur 
Mohendar,  appellant,  versus  Kishen  Chunder 
Bewariah  Rai,  respondent,  reported  in  the  4 
Select  Reports,  p.  39.  A  suit,  which  in  its 
earlier  stages  was  pending  before  the  Collect- 
or in  181 2,  was  decided  by  the  Superintend- 
ent in  1823,  and  finally  on  appeal  in  1825. 
In  the  same  case  the  Rajahs  of  Killahs 
Bankey,  Nursingpore,  Barombah,  Sookindah, 
Talchar,  and  Runpoor,  stated,  though  not 
unanimously,  that  sons  of  concubines  {Kuneez 
Zadas)  were  not  entitled  to  succeed,  and  that 
a  Phoolbebahi  Ranee  was  esteemed  in  a 
little  higher  light  than  a  concubine.  It  may 
be  observed  that  Sookindah  is  one  of  the 
Regulation  Mehals,  and  that  in  these  Mehals 
the  son  of  a  concubine  might  succeed  to  the 
Raj  according  to  the  answers  given  in  the 
Pachees  Sawal,  , 

In  the  case  of  Rajah  Jenarderi  Ummur 
Singh  versus  Okhoy  Singh  alias  Sham  Soon- 
dur Mohendar,  decided  in  1835.  and  reported, 
6  Select  Reports,  p.  42,  the  Pachees  Sawal 
was  accepted  as  proving  the  custom  of 
descent  in  the  Dhekanal  family;  and,  in 
accordance  with  the  answers,  the  Sudder 
Court,  confirming  the  decision  of  the  Assist- 
ant Superintendent,  held  that  the  plaintiff, 
the  son  of  a  prostitute  or  slave  concubine, 
could  not  inherit  the  Raj  ;  and  that  the 
defendant,  the  brother  of  the  late  Rajah, 
born  of  the  Phoolbebahi  wife  of  his  father, 
was  entitled  as  against  him  to  the  Raj. 

That  the  son  of  a  slave  girl  cannot  sue* 
ceed  in  Bankey  was  decided  in  1840  in  the 
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case,  6  Select  Reports,  p.  296. ,  In  the  Pari- 
kood  case   (not  reported)    decided    by   the 
Judge    of    Cuttack    in    1842,    the   Packers 
Sawal  was  referred  to  for  the  purpose  of 
proving  the  custom  of  descent.     The  Judge 
found  it  to  have  been  proved  that  the  Rajah 
of  Parikood   was  a  Khettry  by  caste.     He 
says  the  Rajahs  of  Nyaghuri  and  Khond- 
parah,  who  are  of  the  same  caste  with  the 
Rajah   of    Parikood,    have    stated    that   the 
Rajah  was  a  Khetiry ;  and  that  under  their 
family   usage,    and    that    of   the    Rajah    of 
Parikood,  the  Sapinda  ol  th^  minor  Rajah 
(deceased)  is  entitled  to  the  Raj,  notwith- 
standing the  existence  of  a  son  of  his  father 
,  by  a  Phoolbehahi  wife,  and  that  the  case  was 
.  d^ecided    in    accordance   with  this  evidence. 
In    the    Hurishpore    case,     Prandhur    Roy 
versus  Ram  Chunder  Magraj,  i  Sudder  Re- 
port, 1 86 1,  p.  16,  the  Court  point  out  that  "the 
"  authority  of  the  answers  given  by  all  the 
"  killahdars  consulted  in  1814,  and  embodied 
"  in  the  Commissioner's  statement,  was  never 
"impugned  till  1841,  when  in  the  Parikood 
"  case  a  single  Judge  of  the  Sudder  Court 
"  ordered   kyfeuts  to  be  taken   from   other 
''killahdarsr 

It  may  very  well  be  that,  in  the  cases  of 
Parikood  and  Hurishpur  KillahSy  the  Chiefs 
of  which  had  not  been  consulted  as  to  their 
family  usages  in  1 8 1 4,  evidence  may  have  been 
necessary  in  order  to  show  that  custom  of 
descent  in  those  families  was  identical  with, 
or  similar  to,  that  of  .the  killahdars,  the 
substance  of  whose  answers  is  recorded  in 
the  Pachees  SaivaL  The  fact  that  such  evi- 
dence was  taken  does  not,  in  our  opinion,  in 
any  manner,  impugn  the  authority  of  that 
document.  No  single  case  referred  to  has 
been  shown  to  be  inconsistent  with  it.  Its 
authority  has  been  recognized  in  every  case, 
and  the  independent  evidence  of  usage 
appears  in  every  case  to  be  entirely  consist- 
ent with  it.  The  attempt  to  impeach  the 
authority  of  the  Pachees  Sawal  has  utterly 
failed.  We  think  that  the  defendant's  title 
as  the  brother  of  the  late  Rajah  to  succeed 
to  the  Raj  is  preferable  to  that  of  the  plaintiff, 
the  Phoolbebaht's  son. 

The  appellant  next  contended  that  he  was 
entitled  under  a  will.  But  the  instrument 
relied  on,  which  is  in  the  form  of  a  petition 
addressed  to  the  Superintendent,  signed  by  a 
mookhtear  on  behalf  of  the  Rajah^  is  not  in 
its  nature  testamentary,  and,  therefore,  we 
need  not  discuss  the  question  whether 
Rajahs,  who  have  no  direct  heirs,  have  the 
power  of  devising  their  estates.  Whatever 
they  might  be  able  to  do  by  way  of  gift  in 


their  life-lime,  the  effect  of  the  exercise  Q 
such  a  power  by  will  would  seem  to  be  n 
alter  the  course  of  succession,  and  tfaerefon 
contrary  to  Regulation  XI.  of  t8 1 6,  Section  3 
The  answer  to  question  XVI.  shows  that  ihcri 
is  no  instance  in  which  a  gift,  even  in  the  life 
time  of  a  Rajah,  has  been  held  valid*  and 
there  can,  therefore,  be  no  custom  to  the  effed 
that  such  gift  by  way  of  will  is  valid. 

On  these  grounds  we  are  of  opinion  thai 
the  appellant's  case  wholly  fails,  and  wcj 
therefore,  dismiss  the  appeal  with  costs  and 
interest. 


The  4th  July  1865. 

Present : 

The  Hon^Ie  H.  V.  Bayley  and  E.  Jacksoaj 

Judges. 

Suit  for  specific  performance  of  contract — Ad*! 
justment  subsequent  to  and  beyond  decree. 

Case  No,  129  of  1865. 

Regular  Appeal  from  a  decision  passed  ^ 
the  Principal  Sudder  Ametn  of  HoQghfyr 
dated  the  26th  January  186 §, 

Ram.  Luchun  Bubra  (Plaintiff),  Appellant^  » 

versus  j 

[ 
I 

Madhub  Chunder  Bubra  (Defendant),       I 
Respondent,  J 

Baboo  Unoocool  Chunder  Mookerjee  for  Ap^l 

pellant. 

Baboos  Banee  Madhub  Banerjee,  Hem  Cht 
der  Banerjee,  and  Gopeenath  Mookerjee 
Respondent. 

Suit  laid  at  rupees  9,494-7  as.  1 5  gs.  2  ca/ij 

A  suit  lies  for  specific  performance  of  a  con  trad  lifi 
respect  of  an  adjustment  subsequent  to,  and  for  pi 
perty  beyond,  the  decree,  notwithstandingf  Section 
of  Act  XXIII.  of  1861,  which  applies  only  to  sul* 
matters  relating  to  the  decree. 

The  parties  to  this  suit  had  been  in 
gation  in  respect  of  a  share  of  certain  hoai 
property  which  the  defendant  claimed  by  rigl 
of  inheritance,  and  for  which  the  defends 
obtained  a  decree  with  mesne-profits  and  c( 
against  the  present  plaintiff.    The  plaintH 
alleges  that,  while  execution  of  the  deci 
was  pending,  he  and  the  defendant  carae 
an  amicable  arrangement,  under  which 
was  to  obtain  possession  from  defendant 
certain  premises  not  in  the  decree,  and 
defendant  was  to  obtain  possession  from 
plaintiff,  of  certain  other  premises  also 
in. the  decree,  and  the  defendant  at  the  sti 
time  agreed  to  give  up  certain  of  his  rigl 
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ie  decree  to  mesne-profits  and  costs. 

Ikfrcaogement  in  question  was,  however, 

lin  p8t  IntQ  Court,  rejected  by  the  presid- 

^  r  Mge  under  Section  206  of  Aft  VIII. 

.1I59:  because  it  was  an  adjustment  not 

liifoagh  the  Court,  and  not  certified  to 

Court  by  the  party  in  whose  favor  the 

bad  been  made,  and  the  decree  was 

d  as  if  no  such  arrangement  had 

entered   into.     The  plaintiff  now,  in 

soes  for  a  specific  performance  of  that 

ement  or  contract.     He  puts  his  plaint 

10  untenable  shape,  /'.  ^.,  he  asks  to  be 

d  from  the  liability  for  mesne-proiits 

costs  under  the  decree  as  well  as  to 

possession  of  the  property  which  was 

over  to  him  by  the  agreement.     There 

10  doubt  that  he  cannot  be  released  from 

liability  under  the  decree.     Indeed,  we 

and  that  that  decree  has  been  finally 

oted.  But  he  might  be  allowed  to  amend 

pbint  to  a  demand  to  obtain  so  much 

7  and  such  property  as  he  is  entitled  to 

the  contract  entered  into  by  the  de- 

itby  the  deed  of  rufanamah. 

K  the  plaint  is  put   in   this   shape,  the 

^^Bto  still  will  arise  whether  the  claim 

V admitted  or  not.?    The  Principal  Sud- 

Aaeen  is  of  opinion  that  it  cannot  be 

;  that  the  contract  in  question  is   an 

ent  of  the  former  decree  which  was 

ij  carried  out,  and  is,  therefore,  null 

void,  and  regarding  which  no  separate 

could  be  preferred  under  Section  11  of 

XXlII.of  1 86 1. 

think,   however,    that,    although    the 

ment  in  question   was   very  properly 

ed  in  the  execution  proceedings  in  the 

case,  there  was  nothing  illegal  in  the 

ment.     The  present  defendant  therein 

to  have  contracted  that  he  would  certify 

the  Court,     He  did  not  do  so,  and  the 

ec  went  to  execution  as  if  no  such  ad- 

t  had   taken  place.     But  we  think 

this  adjustment  may  fairly  be   looked 

as  a  contract  entered  into  by  the  parties 

ocnt  to,  and,  by  its  terms,  for  property 

ill  the  decree,  and,  therefore,  a  suit  for 

performance   will  lie.     In  fact,  the 

matter    being    beyond    the    decree, 

n  II  of  Aft  XXIII.  of   1 86 1,  which 

^subject  matters  relating  to  the  decree, 

*  not  apply.     We  may  further  remark 

the  property  in  suit  is  more   extensive 

fct  covered    by    the  former  decree. 

Ffwent  plaintiff  has  thus,  then,  we  think, 

Wrtnct  cause  of  action,  which  has  arisen 

jytjem  to,  and  beyond  that,  decree,  and 

VlMkicb  we  allow  the  auit  to  proceed  to 

JToLIZL 


trial  upon  the  plaintiff  amending  the  terms 
of  his  plaint.  Appeal  decreed  with  costs 
of  this  appeal  on  appellant,  plaintiff,  as  his 
plaint  was  not  correct. 


We 


The  4th  July  1865.    ^ 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  fudges. 

Mortgage  by  and  sale  in  execution  of  decree 
agamst  one  co-sharer — Subsequent  sale  by 
all  the  co-sharers. 

Case  No.  788  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  2^'Pergunnahs^  dated  the  30th 
January  186^^  affirming  a  decision  passed 
by  the  Second  Principal  Sudder  Ameen  of 
that  District y  dated  the  2gth  September 
1864. 

Muddun  Lall  Doss  (one  of  the  Defendants), 

Appellant^ 

versus 

Ashootosh  Banerjee  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Banee  Madhub  Banerjee  for 
Appellant. 

Baboos  Muttee  Lull  Mookerjee  and  Kedar- 
nath  Mojoomdar  for  Respondents. 

A  property  belonging  to  several  proprietors,  but  mort- 
gaged  by  one  to  his  accreditor,  was  sold  in  execution^ 
ana  the  purchaser  took  possession  of  the  whole.  The 
debtor  and  his  co-proprietors  having,  subseauent  to  the 
mortgage,  sold  the  whole  property  to  the  plaintiff,  the 
plaintiff  sued  to  set  aside  the  sale;  but  his  purdiase 
was  considered  not  bona  fide  and  in  fraud  of  tne  credi- 
tor on  the  assumption  that  the  mort^^e,  like  the  sale, 
was  by  all  the  proprietors.  The  plamtiiT,  with  the  con- 
sent of  the  other  co-sharers  who  were  not  indebted,  and 
who  had  not  mortgaged  their  rights,  now  sued  for  deter- 
mining how  much-  tne  purchaser  was  entitled  to  hold 
under  the  sale.  As  in  execution  of  decree  only  thei 
rights  and  interests  of  the  debtor  are  sold — Held  that 
the  present  suit  was  not  barred,  as  no  sale  by  the  other 
co-snarers  could  be  in  fraud  of  the  creditor  of  the  co- 
sharer  who  alone  was  the  debtor ;  and  that,  as  against 
the  co-sharers  who  admitted  the  sale  of  their  rights  to 
the  plaintiff,  the  purchaser  could  not  retain  possession 
of  their  shares. 

The  objection  of  the  special  appellant  is : 
first,  that,  the  deed  of  sale  being  disproved  in 
the  former  suit  by  the  present  plaintiff  against 
the  defendant,  special  appellant,  the  pre- 
sent action  cannot  be  maintained.  It  is  evi- 
dent that  the  decision  of  the  Lower  Appellate 
Court  in  the  former  case  was  simply  meant 
to  determine  that  a  mere  nominal  sale  was 
made ;  and  that  such  a  sale  made  in  fraud  of 
the  creditors  could  not  injure  their  rights.  In 
this  decision,  the  fact  that  the  previous  mort- 


130 


Civil 


THE  WBEKLT  KBPORTBRi 


Rulings^ 


[Vd- 


gage  of  property  to  the  creditors,  if  not  by  all 
the  holders  of  it,  at  least  by  some  of  the  debt- 
ors, must  necessarily  have  precedence  over  any 
subsequent  sale  by  them,  was  overlooked ;  the 
genuineness  and  bond  fide  nature  of  the  deed 
of  sale  were  unnecessarily  tried,  and  it  was 
taken  for  granted  that  the  whole  of  the  pro- 
perty was  mortgaged  by  all  the  parties  entitled 
to  hold  the  entire  estate.    The  Judge  below, 
when  he  passed  that  decision,  never  intended 
to  determine  the  exact  amount  which  the 
purchaser,  in  execution  of  a  decree  given  for 
money  secured  by  the  mortgage,  could  legally 
acquire  by  the  sale.     In  the  present  case 
the  plaintiff  sues  to  have  that  question  deter- 
lAined ;  and,  when  it  is  admitted  that  the  entire 
property  now  held  by  the  purchaser  at  the 
lexecution-sale  was  not  mortgaged,  but  the 
rights  of  only  some  of  the  co-proprietors,  and 
as,  by  the  sale,  only  the  rights  and  interests 
of  those  who  were  debtors  could  be  passed  to 
the  purchaser,  the  property  in  that  portion 
which  is  not  covered  by  the  mortgage  lies 
either  in  the  plaintiff,  or,  if  not  in  him,  then 
in  the  proprietors  of  these  portions.     The 
plaintiff  now  sues,   as   the    party    entitled 
to  hold  that  portion,  and,  though  his  deed  of 
sale   might  have  been  found   collusive   as 
against  creditors,  yet,  when  those  to  whom  it 
legally  belongs  say  that  they  have  passed 
their  rights  to  the  plaintiff,  the  purchaser  in 
the  sale  for  execution  cannot  object  to  the 
title  of  the  plaintiff,  for  no  sale  or  gift  of 
the  property  can  be  in  fraud  of  one  who  is  a 
creditor  of  persons  other  than  those  whose 
rights  the  plaintiff  here  claims.     The  Judge 
was  right  in  deciding  in  the  present  suit 
what  passed  by  the  sale. 

The  second  objection  is  that  the  share  of  the 
minor  brother  of  Monajooddeen  cannot  be  de- 
creed to  the  plaintiff,  as,  by  the  decree  in  the 
inortgage-cases,  it  has  already  been  decided 
that  his  elder  brother  had  borrowed  the  mort- 
gage-debt also  for  the  benefit  of  the  minor ; 
and  that,  if  the  question  of  the  necessity  of 
the  incurring  of  the  debt  can  be  tried  in  this 
case,  the  objection  should  have  been  taken 
in  the  first  Court;  and,  if  such  a  point  for  de- 
cision could  be  taken  up  by  the  Lower  Appel- 
late Court,  that  Court  should  have  allowed 
the  special  appellant  some  opportunity  to 
offer  evidence.  We  think  that  the  question 
on  necessity  may  be  tried  in  this  case, 
provided  it  has  not  been  finally  and  com- 
pletely decided  in  the  mortgage-case.  That 
It  was  not  decided  in  the  case  preceding 
this  suit  is  obvious.  That  the  Appellate 
Court  has  power  to  frame  and  try  new 
issues  is  clear.    We  think,  however,  that  the 


appellant  had  not  sufficient  opportunity  to 
duce  his  evidence.  Neither  the  decree  nor  I 
mortgage-deed  is  now  before  us.  These  si 
be  produced.    The  case  is  remanded  to 
Lower  Appellate  Court  to  decide  the  qw 
of  the  validity  of  the  sale  of  the  decree  dt 
share  of  the  infant  brother ;  whether  the 
perty  of  the  infant  was  mortgaged,  if  it 
mortgaged ;  then  to  ascertain  whether  the 
gage-debt  was  in  any  part  incurred  fof 
infant;  and,  if  so,  whether  the  necessity 
Which  it  is  said  the  debt  was  incurred  ji 
fied  the  borrowing.     If  the  Court  shallj 
satisfied  by  the  production  of  the  decree 
Other  evidence  that  this  matter  was  fii 
decided  in  the  mortgage-suit,  this  will 
bftr  to  all  further  enquiry,  or  adjudicati< 
the  present  suit. 


The  5th  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  GioverJ 

Judges, 

Decrees  against  representatives  of  deceased  L 
Sons— Attachment     of  private    property 
Widow^ Notice  (on  second  application  for  i 
ecution) — Damages. 

Case  No.  127  of  1865. 

Regular  Appeal  from  a  decision  passed\ 
Mr,  W.  Ainslie,  Judge  of  Patna^  daiei 
4th  February  186^, 

Syed  Ruznudeen  Hossein  (DefendaDt)^ 

Appellant, 

versus 

Musst.  Fuzalun  and  another  (Plainl 

Respondents, 

Mr,  C.  Gregory  and  Moonskee  Ameer 
Khan  Bahadoor  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  tol 
Respondents. 

The  holder  of  a  decree  against  a  deceased 
bound  to  proceed  against  the  property  of  the 
before  he  can  attach  the  private  property  o£  Uitl 
ceased's  widow.  ' 

Where  an  execution-case  has  been  struck  off, 
order  has  been  made  by  the  Court  directing  exe 
to  be  issued  against  the  heirs,  notice  under  Sectioo 
should  be  re-issued  before  execution  is  taken  out. 

Though  the  proceeding's  immediately  connected 
a  sale  of  moveable  property  be  regular,  so  as  to  i 
no  fi^round  for  an  action  of  damages,  yet,  if  a  dt 
holder  has  omitted  to  do  what  he  is  legally  boui 
do,  and  has  thereby  caused  injury,  the  party  inj^ 
may  claim  damages. 

Plaintiff  is  the  widow  of  one 
Hossein,  and  after  his  death  she  brought 
action    against   his    heirs   to    recover 
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lof  her  dower,  and,  on  the  20th  August 

pi,  a  decree  for  7,000  rapees  against 

iistte  and  the  heirs  in  possession. 

"^  fdefendant  held  a  decree  against  Dianut 

BB,  dated  i6th  February  1850,  which  he 

to  execute  against  the  heirs  of  the  de- 

Dianut,  and  in  execution  seized  and 

Ithe  decree  for  dower  held  by  the  plaintiff, 

I  parchased  it  himself  for  600  rupees, 

1e  plaintiff  endeavoured  to  set  aside  the 

sammarily,  but  failed  before  the  Judge, 

I  held  in  appeal  that,  as  the  decree  sold 

I  moveable  property,  plaintiff  could  only 

an  action  for  damages  by  suit  in  Court 

rcscribed  in  Section  252  of  Act  VIII. 

859,  if  she  had  suffered  any  injury  from 

irregularity   in   the   sale.     Plaintiff   has 

*ingly  brought  the  present  action   for 

^or  7»934  rupees,  the  actual  loss  to 

the  sale  of  her  decree  for  dower,  and  the 

has  given  her  a  decree,  holding  that 

Icfendant,  decree-holder,  was  bound  to 

against  the  property  of  the  deceased 

he  took  the  private  property  of  the 

■  in  attachment;   and,  secondly,  that, 

to  the  failure   in   serving  the  notice 

by  Section  216  of  the  Procedure 

itbere  had  been  a  material  irregularity 

sale-proceedings,   which  had  caused 

injury  to  the  plaintiff. 

is  necessary  to  note  the  steps  taken  by 

jdefendant  in  executing  his  decree.     On 

November  1861,  application  was  made 

cecation   against   the   heirs  of  Dianut 

sin,  and  the  list  of  property  sought  to 

:hed  consisted  of  this  claim  for  dower. 

i/lh  January  1862,  Fuzalun  objected  to 

[ale  of  the  claim,  as  it  was  her  private 

An  answer  was  filed  by  defend- 

25th  April  following,   and   on    i8th 

t)er  1862,  the  Court,  without  decid- 

rbether  the  claim  was  or^  was  not  liable 

le  in  liquidation  of  the  debts  of  Dianut 

tin,  struck  the  execution-case  off  the  file. 

^ngust  1862  plaintiff  obtained  a  decree 

)wer,andon  17th  April  1863  fresh  appli- 

for  the  sale  of  this  decree  was  made, 

)rocess  of  attachment  was  taken  out,  and 

laiion  fixing  the  30th   September  as 

of  sale  was  issued,  on  which  dale 

Isale  was  made.    On  the   6th   October 

^$  the  plaintiff  filed  a  petition  of  objec- 

I  the   sale,  on   the  ground   that  her 

property  could  not  be  held  primarily 

for  her  husband's  debt ;  that  she  was 

ware  that  any  proceedings  in  execution 

taken  out  against  her.    The  Sud- 

I,  on  I oth  February  1864,  rejected 

llRPODd  plea,  but,   considering  the  first 
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valid,  set  aside  the  sale.  On  appeal  to  th^ 
Judge,  he  held,  on  the  i6th  April  1864^  that 
the  sale  of  moveable  property  could  not  be 
set  aside,  but  that  plaintiff  was  at  liberty  to 
bring  a  suit  for  damages,  which  she  baa  done. 

The  questions  before  us  are : — 

ist, — Whether  the  judgment-creditor  was 
not  at  liberty  to  proceed  against  any  property, 
either  private  or  inherited  from  her  husband,  to 
the  extent  of  the  share  of  her  husband's  pro-r 
perty,  which  came  into  the  plaintiff's  hand  ? 

2ndly, — Whether  it  was  necessary  to  issue 
a  notice  under  Seaion  216,  one  having  been 
already  served } 

Srdly, — Whether  there  was  any  irregular- 
ity in  the  sale,  so  as  to  entitle  plaintiff  to 
claim  damages } 

In  determining  the  first  point,  it  will  be 
necessary  to  read  Sections  203,  a  10,  and  an 
together.  The  first  Section  refers  to  decrees 
against  the  representatives  of  deceased  per- 
sons. Section  210  relates  to  the  execution  of 
a  decree  where  the  person  against  whom  it 
was  made  has  deceased  before  the  decree  has 
been  fully  executed,  and  it  allows  execu- 
tion to  be  taken  out  against  the  legal  repre- 
sentative or  the  estate  of  the  person  so 
dying;  and  Section  211  prescribes  that, 
if  the  decree  be  ordered  to  be  executed 
against  the  legal  representative,  it  shall 
be  executed  in  the  manner  provided  in 
Section  203  for  the  execution  of  a  de- 
cree for  money  to  be  paid  otU  of  ike 
property  of  the  deceased  person.  Now, 
Section  203  distinctly  prescribes  that,  if  the 
decree  be  for  money  to  be  paid  out  of  t^ 
property  of  the  deceased  person,  it  may  be 
executed  by  the  attachment  and  sale  of  any 
such  property ;  and  it  is  only  when  no  such 
property  is  found,  and  the  defendant  or  his 
representative  fails  to  satisfy  the  Court,  that 
he  has  applied  such  property  as  Qa#pe  i^to 
his  hands  to  the  liquidation  of  the  deceased's 
debts,  that  the  decree-holder  can  come  down 
on  such  representative,  and  then  only  to  the 
extent  of  the  share  of  the  deceased's  property 
which  came  into  his  hands.  We  think, 
therefore,  that  the  defendant  acted  contrary 
to  law  in  attaching  the  private  property  of 
the  plaintiff,  before  taking  measures  to  bring 
the  property  of  the  deceased  in  her  hands  and 
in  that  of  the  representative  of  the  deceased 
to  the  hammer  in  liquidation  of  his  cl^iia. 

On  the  second  point  we  find  tt^at  %  nptice 
was  served  upon  the  plaintiff  in  November 
1 86 1,  when  she  appeared  and  filed  a  petition 
of  objection  which  was  never  enquired  into, 
and  the  case  was  struck  off  on  i8th  Septem- 
ber 1862,  revived  in  April  1863,  and,  with- 
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out  farther  notice  to  the  plaintifE  or  further 
reference  to  her  objection,  the  property  was 
sold  on  30th  September  1863.  It  appears  lo 
us  clear  from  the  wording  of  the  law  that, 
when  the  second  application  for  execution 
was  made  in  1863,  a  further  notice  should 
have  been  served ;  for  on  the  previous  appli- 
cation against  her  {see  second  proviso  in 
Section  216)  the  Court  had  not  ordered 
execution  to  issue  against  her. 

We  come  now  to  the  third  point.  If  the 
irregularity  spoken  of  in  Section  252  of  the 
Procedure  Code  be  limited  to  the  actual 
proceedings  immediately  preceding  a  sale, 
such  as  are  described  in  Section  249,  and 
consist  in  the  proper  issue  of  notice  of  sale, 
and  of  conducting  the  sale,  we  can  find  no 
such  irregularity  in  the  proceedings  as  to 
warrant  our  giving  a  decree  for  damages; 
but  if  we  may  look  beyond  the  immediate 
proceedings,  and  then  if  we  find  that,  though 
these  are  in  accordance  with  the  forms  pre- 
scribed by  law,  yet  other  most  important 
steps  required  by  law,  without  which  no  pro- 
cess against  the  person  or  property  could 
have  issued,  have  been  neglected,  we  may, 
we  think,  without  in  any  way  putting  a  con- 
struction upon  Section  252  which  it  might 
not  bear,  hold  that,  by  neglecting  to  do  what 
he  was  legally  bound  to  do,  the  defendant 
has,  by  the  sale  of  the  plaintiff's  decree  for 
dower,  inflicted  a  serious  injur}'  upon  her; 
and  that,  in  consequence,  she  is  entitled  to 
recover  damages  in  the  amount  claimed. 
Looking  at  the  case  in  this  view,  we  see  no 
ground  for  interfering  with  the  order  passed 
below,  and  dismiss  the  appeal  with  costs. 


The  5lh  July  1865. 

Present  : 

The  Hon'ble  F.  B,  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Sale  for  arrears  of  Revenue— Oblig:ation  of 

lender. 

Case  No.  218  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  E.  6r.  Birch  y  Judge  0/  Moorshedabady 
dated  the  6th  December  iS6^,  modifying  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District y  dated  the  18 th  July 
1864, 

Nuffer  Chunder  Banerjee  (Defendant), 

Appellants 

versus 

Guddadhur  Mundle  and  others  (Plaintiffs), 

Respondents^ 


Baboos  Onoocool  Chunder  Mookerjee 
Upprokash  Chunder  Mookerjee  for  Appelll 

Baboos  Grees  Chunder  Ghose  and  Gopal 
Loll  Mitier  for  Respondents. 

A  lender  is  not  bound  to  enquire  into  the 
amount  necessary  to  be  borrowed  to  save  an 
from  sale  for  arrears  of  Government  revenue, 
sufficient  if  he  satisfy  himself  of  the  existence 
necessity  to  justify  him  in  looking-  to  the  esfcite 
re-payment. 

We  think  the  decision  of  the  Jud£ 
good   in   law.     It   is   contended   agaioi 
that  the  necessity  for  payment  of  a  cci 
amount  of  Government  revenue  did  not 
tify  the  loan  of  a  larger  amount,  and 
than  sufficient  to  save  the  estate  from 
But  we   do   not  think  that  the  lender 
bound   to   enquire   into   the   exact  ai 
necessary  to  be  borrowed.     It  was  suffic 
that  he  did  satisfy  him  of  the  existence 
necessity   to  justify   him   in  looking  to 
estate  for  re-payment,  and  in  this  view 
ruling  of  the  Judge  correctly  applies 
law  to  the  facts. 

We  see  no  necessity  for  interference, 
reject  the  appeal  with  costs. 


The  5th  July  1865, 
Present: 

The  Hon*ble  W.  Morgan  and  Shumbhooi 

Pundit,  Judges. 

Ailuyial  lands— Act  IX.  of  1847. 

Case  No.  677  of  1865. 

Special  Appeal  from   a  decision  passed 
Mr,  A,  Pigouy  Judge  of  Hooghlyy 
the  Jth  December  1864,  affirming' a 
passed  by  the  Principal  Sudder  A\ 
that  District,  dated  the  igth  February 

Kallynath  Roy  Chowdhr>'  and  oibeis 
(Plaintiffs),  Appellants^ 

versus 

Mr,  J.  Lawrie  and  Government  (Defends 

Respondents, 

Mr,  J.   T,    Woodroffe  and  Baboo  Proi 
Coomar  Sein  for  Appellants.    . 

Baboos  Kishen  Kishore  Ghose,  Sreenath^.^ 
and  Mohendrolall  Seal  for  Respondents^] 

An  accretion  to  a  chur  belongs  to  the  owner  of  I 
chur,  whether  the  channel  between  the  main  land 
the  chur  is  fordablc  or  not. 

We   have  referred  to   the  two  decisis 
which   were    cited   (Wise   versus  Ameei 
nissa    Khatoon,    II.   Weekly    Reporter 
and  Wise  versus  Abdool  Ali,  ibid  127) 

d 
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eickcf  fiiich  the  Court  expressed  an  opinion 
MeeodDg  the  effect  of  Act  IX.  of  1847  on 
iK  ngfat  of  the  Government  to  the  owner- 
lUf  i  islands  newly  formed  in  large  and 
pipbk  rivers.  The  contest  in  both  those 
jliB  was  between  private  persons ;  the 
^ifadist  in  each  case  having  in  himself  no 
or  title,  but  only  a  bare  possession, 
d  by  the  Magistrate's  order  under 
IV.  of  1840;  and  the  plaintiff  having  no 
right  than  this,  that  the  channel 
n  the  neighbouring  main  land  and  the 
bad  recently  become  shallow  and 
fc,  and  that  thereby  the  ownership  of 
ishnd  had  accrued  to  him  as  the  adjacent 
r.  The  defendant  sought  to  defeat 
Jiliiiitiff  by  setting  up  a  better  right  in  a 
1  person,  that  is,  in  the  Government. 
he  did  not  show  that  he  himself  claimed 
or  stood  upon  the  title  of  the  Govern- 
;and.  indeed,  it  appears,  on  the  contrary, 
ic  was  a  mere  intruder,  or  "  squatter," 
that  the  Government  had  in  one  of  the 
more  or  less  formally  disclaimed  all 
in  the  plaintiff's  favor.  The  Govern- 
faad  at  no  time  exercised  any  act  of 
ip  over  the  island,  nor  even  in  any 
vdicated  an  intention  to  assert  its 
p.  Still  less  had  it  taken  any  form- 
Mtares  for  the  assertion  of  its  right  to 
Otaership.  Under  these  circumstances, 
Coort  decided  that  the  plaintiff's  title 
prevail  over  the  mere  possession  of  the 
It  The  Court  also  intimated  an 
respecting  the  operation  of  the  Act 
of  1847,  one  of  the  learned  Judges  stat- 
that  the  7th  Section  must  "  be  taken  as 
as  suspending  for  ever,  and,  in  fact, 
away  the  right  of  Government  to 
a  right  of  ownership  in  any  lands  as 
if  they  were  not  found  to  be  island 
*e  time  of  the  re-survey." 

the  present  case  the  land  claimed  by 

plaintiff  is  in  the  possession  and  occupa- 

of  the  Government  by  its  lessee.     The 

idants  in  the  suit  are  the  Government 

the  lessee  of  the  Government.      More- 

r  the  land  claimed  is  not  an  island  of 

it  formation,   but  land   which,   as  the 

has  found,  has  accreted  to  the  Chur 

a  (which  belongs  to  the  Government). 

this  chur,  however,  changed  in  form 

^  ^  time  of  its  first  appearance,  is  still 

•■stence,  has  been  established.     The  own- 

«P  of  the  chur  decides  who  is  the  owner 

|hc  accretion  to  the  chur,  and  it  is  imma- 

^ther  the  channel  between  the  main 

pitid  the  chur  is  fordable  or  not.    The 

Mmi  cited  are  inaDolicable.  to  the  cir- 


cumstances of  this  case,  and  it  is  unnecessar7 
for  us  to  express  any  opinion  respecting  the 
construction  of  Aft  IX.  of  1847.  We  dismiss 
the  appeal  with  costs. 


The  6th  July  1865. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justiccy  and  the  Hon'ble  E.  Jackson  and 
F.  A.  Glover,  Judges, 

Principal  and  asrent—Assistant  in  an  Indig^o 
Factory — (Power  of,  to  purchase  Indigo 
Seed). 

Case  No.  202  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  P.  Lautour,  Additional  Judge  of 
Bhaugulpore,  dated  the  28th  September 
186^,  reversing  a  decision  of  Syed 
Waheedooddeen  Khan,  Principal  Sudder 
Ameen  of  that  District^  dated  the  20th  July 
1863. 

Roghooburdyal  Mundur  (Plaintiff),  Ap^ 

pellanty 

versus 

Mr.  Alexander  Christian  (Defendant), 
Respondent. 

Baboo  Dwarkanath  Mitter,  Moonshee  Ameer 
Ali,  and  Mr.  J.  Baptist  for  Appellant. 

No  one  for  Respondent. 

Held  by  the  majority  (Glover,  J.,  dissenting)  that 
it  is  not  within  the  reasonable  scope  of  the  authority  of 
an  Assistant  in  an  Indigo  Factory  to  purchase  any 
amount  of  Indigo  Seed  for  his  roaster,  and  to  roake  his 
master  liable,  particulariy  where  the  seed  was  not  pur- 
chased or  used  for  the  factory ;  and  that,  though  the 
Assistant,  in  writing  to  the  vendor  for  the  seed,  styled 
himself  in  the  body  of  the  letter  as  the  Manager  of  the 
Concern,  yet  his  signing  himself  for  another  person, 
and  not  for  the  owner  of  the  factory,  disclosed  to  the 
vendor  that  the  other  person,  and  not  the  owner  of  the 
factory,  was  his  principal. 

Glover,  J. — This  was  a  suit  to  recover 
2,928  rupees,  balance,  with  interest,  of  an 
account  for  Indigo  Seed  sold. 

The  plaintiff,  who  is  the  special  appellant 
before  us,  states  that  he  received  an  order 
from  the  defendant  Rayneau,  who  was 
Manager  of  the  .Putturghatta  Indigo  Factory, 
on  the  ist  of  March  1863,  for  256  maunds 
of  Indigo  Seed  at  19  rupees  the  maund  ;  that, 
on  the  strength  of  this  letter,  the  seed  was 
weighed  in  the  presence  of  servants  of  the 
factory,  and  carried  away  to  the  factory 
godowns ;  that  rupees  1,900  of  the  sum  due 
were  paid,  and  a  promise  given  to  pay  the  bal- 
ance within  a  week  at  Bhaugulpore.  The  pro- 
mise not  having  been  fulfilled,  this  suit  was 
brought  against  Rayneau^  Clarke,  and  the 
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owner    of    the    Putturghatta    Factory,    Mr. 
Christian. 

The  defendants  Rayneau  and  Clarke  filed 
no  answer.  Mr.  Christian  pleaded  that  Ray> 
neau  had  no  authority  from  him  to  purchase 
the  Indigo  Seed ;  that  he  never  received  the 
seed  ;  and  that  the  transaction  was  a  private 
one  between  Rayneau  and  the  plaintiff. 
,  The  Court  of  first  instance  gave  a  decree 
against  Christian,  on  the  ground  that  Ray- 
neau, in  purchasing  the  s^ed,  acted  only  as 
Christian's  agent. 

But  the  Judge  on  appeal  released  Mr. 
Christian  from  responsibility,  holding  that 
he  had  given  Rayneau  no  authority  to  pur- 
chase the  seed,  and  that  the  plaintiff  in  selling 
it  to  Rayneau  acted  without  warrant,  and 
must  take  the  risk.  Clarke  was  included  in 
the  decree,  and  both  were  made  liable  for  the 
balance  due. 

The  plaintiff  now  fippeals  specially,  urging 
that  he  sold  the  Indigo  Seed  to  Rayneau  on 
the  faith  of  his  Hindee  letter,  in  which  he 
styled  himself  Manager  of  the  Putturghatta 
Factory,  and  not  to  Rayneau  or  to  any  one 
else  as  an  individual;  that  the  factor}'  ser- 
vants took  delivery  of  the  seed,  and  stored 
it  in  the  Putturghatta  godowns ;  and  that 
special  appellant  had,  therefore,  every  reason 
to  suppose  that  he  was  dealing  with  the  fac- 
tory, which  ought  to  make  the  owner  of  the 
factory,  Mr.  Christian,  liable. 

This  case  has  been  very  carelessly  con- 
ducted by  the  Lower  Courts,  and  important 
evidence  has  been  neglected.  For  instance, 
the  factory  books  should  have  been  called 
for  and  examined,  touching  the  payment  of 
the  1,900  rupees  on  account.  If  the  seed  had 
been  bought  on  account  of  the  factory,  that 
item  would  have  been  found  in  the  accounts, 
and  this  piece  of  evidence  would  have  help- 
ed materially  to  elucidate  the  case.  Again, 
no  evidence  has  been  taken  regarding  the 
connection  between  the  two  defendants  Ray- 
neau and  Clarke,  whether  they  were  ever  com- 
missioned by  Messrs.  Moran  &Co.  to  purchase 
Indigo  Seed,  or  whether  they  had  ever  before 
bought  seed  as  Moran  &  Co.'s  agents. 

All  these  points  have  been  left  unen- 
quired  into;  both  Courts  being  apparently 
satisfied  with  some  irregular  statements 
made  by  the  special  appellant's  vakeel, 
that  Rayneau  and  Clarke  were  brothers-in- 
law;  that  the  latter  had  been  dismissed  by 
Moran  &  Co.,  had  filed  his  schedule  in  the 
Insolvent  Court,  and  entered  the  present 
claim  as  a  debt  personal  to  himself. 

But,  taking  the  evidence  as  I  find  it  on 

jj»p   rw)rdji  I   h*Y(B    no    dovJot  that   the 


special  appellant  sold  the  seed  under  d 
impression  that  he  was  selling  it  to  t| 
factory,  and  that  for  these  reasons  the  ord( 
is  conveyed  in  a  Hindee  letter  which  sta|i 
that  Mr.  Rayneau,  Manager  {Karpnri 
is  the  word  used)  of  the  Putturghatta  fn 
tory,  wishes  to  have  sp  many  maands  { 
Indigo  Seed  at  19  rupees  a  maund. 

At  the  top  of  this  letter  is  written, "  R 
G.  E.  Clarke,  H.  Rayneau,  Putturghatta."  , 

It   is  contended   that  this  superscript!^ 
clearly    shows    that    Rayneau    bought 
seed  for  Clarke ;  but,  so  far  as  the  special 
pellant  is  concerned  at  least,  I  do  not  thi 
that  the  words  can  fairly   carry  any  8 
meaning.    In  the  body  of  the  letter  wbi 
is  written  in  Hindee,   the    special    ap 
lant's  language,  not  a  word  is  said 
Clarke,  or  that  the  seed  was  purchased 
a  joint  or  separate  account  for  that  indi 
dual.    Rayneau  styles  himself  Manager 
the  Putturghatta  Factory,   and,  with 
words  staring  him  in  the  face,  is  it  reaiog 
able  to  hold  that  the  seller  ought  to  htfii 
discovered    for    himself    that    the  Edj^ 
writing  at  the  head  of  the   letter  enM| 
contradicted    the    Hindee     writing  in  ^ 
body  of  it,  and  changed  the  contraa  f9(| 
one  with   a  solvent  factory,  to  one  ^^' 
person  with  whom  special  appellant  had ' 
no  previous  dealings,  and  to  whom,  doob 
he  would  have  at  once  refused  credit  ? 

There  is  no  assertion  anywhere  in 
record  that  this  man  Clarke  had  ever 
chased  Indigo  Seed  before,  or  that  be 
in  any  way  known  to  the  special  appell 
It  is  admitted  that  the  seed  delivered, 
the  strength  of  Rayneau's  order,  was 
ed  and   carried  off  by  factory  servantt 
factory  carts ;   and  in  the  face  of  all  ' 
it  would,  in  my  opinion,  be  most  i 
table  to  hold  that  the  seed  was  sold,  1 
the  factory,  but  to  Rayneau  and  Clarke. 

I    consider    that    the    special     app 
had  every  reasonable  ground  for  belie 
that  he  was  dealing  with  the  manager  of 
factory  for  factory-uses  ;  and  that  the 
superscription  of  Clarke's  name,  in  what 
to  the  special  appellant  an  unknown  ton 
cannot  do  away  with  the  presumption 
arises  in  special  appellant's  favor. 

There  remains  the  question  whethri 
under  the  circumstances,  special  appellM 
was  justified  in  selling  seed  to  Mr.  Raynei^ 
as  Manager  of  the  Putturghatta  C(m^ 
at  all  ?  J 

It  was  contended  for  the  special  respong 
ent,  Mr.  Christian,  in  the  Court  bek)w  IM 
i^   not   represented   tjefore    us)  th^  «( 
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RzjKau  had  no  authority  to  purchase  seed. 
BsC  dss  would  not  affect  the  question,  for 
Ik  leneral    rule  of   law  would   make   the 

Sapal  liable  for  all  frauds,  torts,  and 
gences  of  his  agent  when  done  in 
A  course  of  his  employment,  though  not 
•aflioned  nor  even  forbidden  by  his  prin- 
jdpl  (Collett  on  Torts,  p.  60);  so  that, 
[Is  ihe  order  for  seed  was,  as  I  understand 
fiiien  by  Rayneau  in  his  capacity  as 
IT  or  Karpurdaz,"  it  would  be  no 
to  the  present  action  10  say  that 
lu  acted  fraudulently  throughout,  and 
)riated  the  seed  to  his  own  or  others' 
The  question  would  still  be,  how  did 
get  it  originally?  Had  Mr.  Christian, 
owner  of  the  factory,  given  out  publicly 
his  agent  Rayneau  had  no  authoritj^  to 
Indigo  Seed,  it  would  have  been  a 
int  thing;  but,  as  he  allowed  Rayneau 
inaoage  the  factory,  and  to  act  in  all  other 
:ts  as  his  agent,  he  must,  I  conceive,  be 
responsible  for  that  agent's  acts,  and 
aB  liabilities  contracted  by  Rayneau  in 
it^city. 

these    reasons  I  would    reverse    the 

Appellate  Court's  order,  and  restore 

111  the  Court  of  first  instance  with  costs 

(^}ec)al  respondent. 

m,  y, — I  differ  in  opinion  with  my 

colleague    in    the    view    which    he 

of  this  case. 

point  at  issue  is,  whether  Mr.  Chris- 
is  liable  for  a  sum  of  2,928  rupees  due 
wcount  of  the  purchase  of  Indigo  Seed 
lib  Assistant,  Mr.  Rayneau,  who  effected 
purchase   while  he   was    in    charge    of 
Christian's     Indigo     Factory,     Puttur- 

Christian   denies  that   Mr.   Ravneau 

received  any  authority  from  him  to  make 

purchase.     The      Principal      Sudder 

n  found,  as  a  fact,  "  that  the  seed  was 

sed  for  the  Putturghatta  Factory,  and 

there,"   and   accordingly   decreed   the 

against   Mr.    Christian,    holding   him 

nsible  for  the  acts  of  his  agent.     The 

_  5,  on  the  appeal  of  Mr.  Christian,  found, 

fee  other  hand,  as  a  fact,  "  that  there  was 

proof  on  the  record  to  show  that  the  seed 

purchased  for  or  on  behalf  of  Christian, 

that  it  was  used  for  and  on  accoimt  of 

faclorv." 

fc  Judge  goes  on  to  say :  *'  Christian  re- 

'at  Monghyr,  and  Rayneau  was  in  charge 

4e  Putturghatta  Concern  as  an  assistant 

i«nd  had  no  authority  to  purchase  Indigo 

^  I  panted  to  him  by  his  master.    The 

■™Wk)n  appears  to  have  been  a  private 


one ;"  and  he  finds  ultimately  that  Rayneau 
purchased,  not  for  Christian,  but  for  his  bro- 
ther-in-law, Mr.  Clarke. 

In  these  findings  of  fact,  it  appears  to 
me  that  we  cannot  interfere  on  special  ap- 
peal. But  it  is  said  that  Rayneau,  in  pur- 
chasing Indigo  Seed,  acted  within  the  scope 
of  Agency  as  Manager  of  the  Putturghatta 
Concern ;  and  that  in  the  letter  in  w^hich 
he  wrote  for  the  Indigo  Seed,  he  styled  him- 
self, in  the  Hindee  portion  of  it,  Manager 
of  that  Concern ;  and  that  consequently  his 
principal.  Christian,  is  liable.  It  appears  to 
me  that  it  would  be  giving  a  very  wide  scope 
to  the  power  of  an  agent  to  bind  his  prin- 
cipal, if  we  are  to  hold  that  any  assistant 
at  an  Indigo  Factory  has,  by  his  appoint- 
ment, authority  to  bind  his  master  to  the 
amount  of  several  thousand  rupees  for  pur- 
chasing Indigo  Seed. 

There  is  nothing  in  th?  decision  of  either 
Court  to  show  that  Rayneau  had,  on  any 
former  occasion,  made  such  purchases  which 
had  been  recognized  by  Mr.  Christian,  so 
that  the  plaintiff  in  this  case  might  thence 
have  inferred  that  Rayneau  possessed  such 
authority. 

The  plaintiff  was  bound  before  he  supplied 
•Rayneau  with  Indigo  Seed,  even  for  Mr. 
Christian,  to  be  quite  certain  that  Rayneau 
held  authority  to  make  the  purchase.  Of 
course,  if  the  purchase  had  been  made 
even  without  authority,  but  still  for  the 
use  of  the  factory,  and  the  seed  had  been 
sown  on  the  factory  lands,  Mr.  Christian 
might  be  held  liable,  notwithstanding  the 
absence  of  any  original  authority.  But 
the  fact  is  found  most  distinctly  by  the  Judge 
that  the  purchase  was  not  for  the  factory, 
and  that  the  seed  was  not  used  for  the 
factory,  but  that  the  purchase  was  for  Mr. 
Clarke,  and  was  a  private  transaction  of 
Rayneau's  on  behalf  of  his  brother-in-law, 
Clarke,  who  was  purchasing  for  Moran 
and  Co. 

The  only  doubt  which  is  raised  upon  the 
point  arises  from  the  fact  that  Rayneau,  in 
writing  to  the  plaintiff  for  the  seed,  though 
he  distinctly  signed  himself  Rayneau  for 
Clarke,  at  the  same  time  in  the  body  of 
the  letter  styled  himself  the  Manager  of 
the  Putturghatta  Concern.  Even  here  the 
Judge  has  found  that  Rayneau  had  no  author- 
ity to  purchase  for  Christian.  But,  if  such 
authority  did  exist,  and  it  was  within  the  scope 
of  every  assistant's  authority  to  purchase 
any  amount  of  Indigo  Seed  for  his  master, 
still  it  appears  to  me  that  Rayneau  in  sign- 
ing Rayneau  for  Clarke  disclo^^d  to  the  plaint*- 
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iff  that  Clarke  was  his  principal,  and  not 
Christian.  It  is  said  that  the  plaintiff  could 
not  read  English.  That  may  be.  It  is  not 
certain,  and  not  proved,  that  Rayneau  was 
.aware  of  this  fact;  but  it  is  admitted,  even 
.  by  the  plaintiff's  pleader,  that,  if  the  plaintiff 
had  been  able  to  read  and  understand  the 
meaning  of  the  words  Rayneau  for  Clarke, 
Christian  would  not  be  liable.  Surely,  then, 
Christian  cannot  be  liable,  because  the  plaint- 
iff did  not  take  the  trouble  to  read  what  was 
written  to  him,  or  to  have  read  to  him  what 
he  could  not  read  himself.  Had  the  plaint- 
iff made  any  enquiry  at  the  time,  he  might 
have  ascertained  for  whom  the  Indigo  Seed 
was  required.  Rayneau  was  not  acting 
secretly  or  in  fraud,  but  was  openly  disclos- 
ing his  principal's  name.  Plaintiff  was  act- 
ing carelessly,  advancing  to  Rayneau  nearly 
5,000  rupees  worth  of  Indigo  Seed  without  as- 
certaining for  whom  it  was  required,  and 
without  ascertaining  that  Rayneau  had  any 
authority  to  purchase  Indigo  Seed  for  others. 
It  appears  that,  since  this  purchase  was  made, 
a  sum  of  1,900  rupees  was  paid,  but  after 
that  Rayneau  failed,  and  Clarke  was  dis- 
missed, and  Rayneau  turned  out  of  his  ap- 
pointment ;  and  hence  the  plaintiff  has  never 
been  paid  the  balance.  The  plaintiff  now. 
wishes  to  throw  the  loss  on  Christian  ;  but  in 
my  opinion  he  cannot  in  good  conscience 
and  equity,  on  the  facts  found  by  the  Judge, 
succeed  in  this. 

Had  it  been  found  that  Rayneau  had 
authority  to  purchase  for  Christian,  or  that  it 
was  within  the  reasonable  scope  of  his 
authority  to  make  such  purchases,  the 
plaintiff  might  have  had  some  ground  to 
call  upon  the  Court  to  declare  Rayneau  lia- 
ble upon  the  terms  used  by  Rayneau 
in  the  body  of  his  letter,  notwithstanding 
what  was  written  in  English;  though,  even 
then,  I  should  have  decided  against  that 
view. 

The  plaintiff  was,  I  think,  deceived,  not 
from  any  attempt  to  deceive  on  the  part 
of  Rayneau,  but  from  the  hasty  manner  in 
which  he  agreed  to  Rayneau's  request 
without  making  any  enquiries. 

I  would  dismiss  this  appeal  with  costs. 

Peacocky  C.  J. — I  concur  with  Mr.  Justice 
Elphinstone  Jackson  that  this  appeal  should 
be  dismissed  with  costs.  The  reasons  are  so 
fully  given  in  that  judgment  that  I  need 
not  detail  them.  The  contract  on  the  face 
of  it  "Rayneau  for  Clarke"  shows  that 
Clarke  was  the  person  on  whose  behalf  the 
contract  was  entered  into. 


The  6th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Set«« 

Karr,  Judges, 

Judgment  of  Appellate  Court— Reasons  te  | 

Case  No.  276  of  1865. 

Special  Appeal  from  a  decision  passed 
the  Judge  of   West  Burdwan,  dated 
gth  December  1864^  affirming  a  decii 
passed  by   the   Principal    Sudder  A\ 
of  that   District,  dated  the  4th   Septi 
ber  1862. 

Khettur  Mohun  Gossain  (one  of  the  Defc 

ants),  Appellant, 

versus 

Bhyrub  Chunder  Sheet  and  others  (Pl^ntii 

Respondents, 

Baboo  Nilmadhub  Sein  for  Appellani, 

Baioo  Roopnath  Banerjee  for  Respoi 

Where  issues  in  bar  are  pleaded,  and  averments tm 
ed,  the  Lower  Appellate  Court  should  record  somei 
for  its  endorsing*  the  opinion  of  the  first  Court. 

The   decision   of  the  Judge  in  this 
does  not  meet  the  requirements  of  the 
Under  Section  359  of  the  Code  of  Civil 
cedure,  an  Appellate  Court  is  bound  to 
the  point  or  points  for  determination, 
decision  thereupon,  and  reasons  for  such  ' 
sion  in  the  case.     The  issue,  as  put  by 
Judge,  is  to  this  effect : — 

Plea, — ^The  appellant  urged  that  the 
sion  of  the  Lower  Court  should  be  rewi 

Issue. — Should  it  t 

The  Judge,  without  giving  any 
confirms  the  decision  of  the  Court  below. 

The  decision  of  the  first  Court  is  a 
elaborate  one,  and  enters  fully  into  the 
plicated  questions  which  were  raised. 
Judge's  duty  was  to  give  his  reasons 
concurring  or  othen^ise  with  these  reasonSi 

In  cases  where  a  suit  is  decided  upcwj 
simple  question  of  fact,  and  the  Judge, 
out  giving  any  detailed  reasons,  endorses 
opinion  of  the  Court  below,  we  would,  as 
general  rule   in   special  appeal,  decline 
remand  a  case  for  an  expression  of  opini 
but  in  a  case  like  the  present,  where  i 
in  bar  were  pleaded,  and  averments  w 
traversed,  it  is  essential  for  the  ends  of  ji 
tice  that  the  Lower  Appellate  Court  sb 
record  some  reasons  for  its  finding. 


»s.I 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


127 


The  6th  July  1865. 

Present  : 

JHon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Judges. 

^  ^  of  Howala  for  arrears  of  rent — Subor- 
iMte  nuder-tenures  to  the  Howala  not  pro- 

Case  No.  79  of  1865. 

/ar  Appeal  from  a  decision  passed  by 
Principal  Sudder  Ameen  0/  Backer- 
%  dated  the  22nd  December  186^. 

[Doorga  Chum  Kur  Sircar  (Defendant), 

Appellant, 

versus 

Moyee  Debia,  Mother  of  Probhosh 
Qnmder  Gangolly,  Minor  (Plaintiff), 
Respondent. 

iBaboo  Onoocool  Chunder  Mookerjee  for 
Appellant. 

Greeja  Sunkur  Mojoomdar,  Chunder 
Ghoscy  and  Omesh  Chunder  Ban- 
\kx  Respondent. 

at  rupees  5,948-1 1  annas  and  6  pie. 

intiff  claiming  possession  of  an  ousut  howala 

em  howala  as  existing  under  a  howala  also 

im,  on  the  sale  of  the  nowala  in  execution  of 

for  arrears  of  rent,  the  subordinate  under- 

lianog  been  ascertained  not  to  be  created  in 

'1,  were  not  protected. 

plaintiff  in  this  case  claimed  posses- 

of  an    ousut    howala    tenure    and    a 

hewala    under-tenure,    belonging    to 

imiff,  and  existing  under  the  howala 

plaintiff,  sold  by   the   defendant  for 

of  rent.     The  Court  below  was  not 

of  the  existence  of  the  first  under- 

the    ousut    howala,     but    decreed 

sion   to    the    plaintiff    of    the    neem 

howala  and   its  under-tenures,    the 

howala  and    the    neem   howala,   are 

to  have  been  held  by  the  ancestor  of 

lintiff,  and  then  by  the  plaintiff ;  and 

not  prepared  to  admit  that,  even  if 

of  such  a  sub-creation  of  the  original 

into  two  other  under-tenures,   one 

aooiher,  had  been  found  to  have  been 

iy  made  by  the  appellant's  ancestor, 

U  be   entitled    to    plead    that    the 

ires  were  bond  fide,  and  so  protect- 

the  sale  for  arrears  in  execution  of 

^  ,  under  Act  X.  of  1859  in  respect  of 

mmh  itaeif. 

IbL  III. 
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Further,  the  evidence  upon  which  the 
Court  below  has  believed  the  existence  of 
such  a  three-fold  sub-division  of  the  howala 
is  altogether  unsatisfactory. 

The  dowl  filed  in  the  CoUectorate  upon 
which  the  Court  below  believed  in  the  exist- 
ence of  the  last  under-tenure  is  a  paper,  the 
meaning  and  purport  of  which  we  cannot 
understand ;  and  the  respondent  has  entirely 
failed  to  explain  why  and  when  it  was  writ- 
ten by  the  plaintiff  and  filed  in  the  Collect- 
orate. 

The  former  and  the  present  laws,  which 
provide  for  the  sale  of  under-tenures  in  exe- 
cution of  decrees  for  rents,  never  intended 
to  protect  such  under-tenures,  held  by  one 
and  the  same  person,  and  created  only  with 
a  view  to  defraud  the  purchaser  on  the 
occasion  of  a  sale  for  arrears  of  the  rent  of  the 
highest  landlord  whenever  he  may  have 
occasion  to  sell  for  arrears  the  right  of  his 
lessee  in  the  original  tenure  created  by  him. 

We  are  surprised  that  the  Court  below 
should  have  acted  upon  hearsay  evidence  a6 
legal  proof. 

The  farm  taken  by  the  landlord  of  the 
howala  and  the  under-tenures  does  not 
entitle  the  plaintiff  to  obtain  a  decree.  We 
do  not  know  the  real  nature  of  this  farm  on 
the  occasion  of  its  creation. 

The  Court  below  has  not  decreed  the 
claim  for  the  superior  under-tenure  (the 
ousut  howala),  though  it  was  also  farmed 
by  the  landlord  of  the  plaintiff.  We  are 
satisfied  that  such  under-tenures  as  are 
pleaded  by  the  defendant  did  not  exist  bond 
fide,  if  they  existed  at  all ;  and  that  they  are 
not  intended  to  be  protected  after  a  sale  of 
the  superior  under-tenure  in  a  decree  under 
Act  X.  of  1859.  ^®  accordingly  reverse  the 
decision  of  the  Lower  Court,  and  decree  the 
appeal  with  costs. 


The  lothjuly  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Misjoinder— Combined  causes  of  action. 

Case  No.  616  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Pundit  Sreenath  Bidyabagish,  Principal 
Sudder  Ameen  of  Dinagepore,  dated  the 
22nd  December  186 ^,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  DiS' 
trict,  dated  ihe  8th  July  1864. 
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Kinnoo  Monee  Debia  (Defendant), 
Appellant, 

versus 

Shohoram  Sircar  and  others  (Plaintiffs), 

Respondents. 

Baboo  Parbuttee  Koomar  Mitter  for  Appel- 
lant. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ents. 

There  is  no  misjoinder  of  causes  of  action  in  a  suit 
for  money  contracted  to  be  paid,  and  for  the  cancella- 
tion of  a  kistbundee,  and  for  money  deposited  on  the 
kistbundee. 

G)mbined  causes  of  action  may  be  brought  in  the 
Court  which  has  jurisdiction  to  the  full  amount  of  such 
combined  causes  of  action. 

The  pleas  urged  before  us  in  this  special 
appeal  are : — 

ist, — That  there  is  such  a  misjoinder  of 
causes  of  action  that  a  suit  could  not  lie  ;  and 
that  ihis  being  a  matter  of  jurisdiction  can 
now  be  pleaded  at  this  or  any  other  stage  of 
the  proceedings.  The  case  of  Dhurun 
Rowut,  15th  May  1863,  Hay's  Reports, 
p.  585,  is  cited  in  support  of  this  plea. 

2nd, — ^That  the  Lower  Appellate  Court  has 
erred  in  making  the  special  appellant,  Kinnoo 
Monee,  liable  for  money  lodged  with  By- 
kuntnath. 

On  theyfrj/  point  we  are  of  opinion  that,  in 
fact,  there  is  no  such  misjoinder  of  causes  of 
action  as  to  bar  the  suit.  On  this  the  Lower 
Appellate  Court  found  ^  a  fact  that  the  kist- 
bundee was  executed,  and  given  to  defendant 
Bykuntnath,  and  the  deposit  paid  on  that 
kistbundee  was  received  and  misappropriated 
by  Kinnoo  Monee,  and  that  plaintiff  was  for 
five  years  her  tehsildar,  and  that  she  never 
appointed  any  other.  The  Principal  Sudder 
Ameen  further  found  that  the  kistbundee 
concentrated  the  two  branches  of  the  whole 
claim,  m.,  the  contract  and  the  deposit,  and 
made  it  one  cause  of  action  ;  and  that,  there- 
fore, there  was  no  misjoinder. 

In  this  view  we  concur,  and  we  think  the 
Principal  Sudder  Ameen  is  right. 

It  has  been  recently  ruled  by  a  Full  Bench 
that  combined  causes  of  action  may  be 
brought  in  the  Court  which  has  jurisdiction 
to  the  full  amount  of  such  combined  causes 
of  action.  Here  we  have  a  suit  for  the 
recovery  of  a  sum  contracted  to  be  paid,  and 
for  cancellation  of  a  kistbundee  alleged  to  have 
been  executed,  under  duress,  also  for  a  sum 
of  200  rupees  deposited  on  account  of  that 
kistbundee. 

In  this  case,  it  is  not  denied  that  Bykunt- 
nath and  Kinnoo  Monee  are  husband  and 


wife    living    together;    and    it    is    quit 
legal  presumption  (not  rebutted  here  by| 
unsupported  plea  of  the  wife  being  a  se[ 
manager  for  her  husband)  that  she,  the 
Kinnoo  Monee,  received  the  deposit,  an| 
therefore  liable  to  restore  it.     In  this 
we  dismiss  the  special  appeal  with  costs.  I 


The  loth  July  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbh< 

Pundit,  Judges. 

Mortgage — Equity  of  redemption — ^Tendi 
mortgage-debt  out  of  Court — Costs. 

Case  No.  694  of  1865. 

Special  Appeal  from  a  decision  passed  6} 
Judge  of  West  Burdwan,  dated  the 
December  186^,  affirming  a  decision 
by  the  Moonsiff  of  that  District,  dated\ 
26th  September  1864, 

Dinonath  Butobyal  (Plaintiff),  Appelk 

versus 

Womachurn  Roy  and  others  (Defends 

Respondents. 

Baboo  Banee  Mad  hub  Banerjee  for  Ap] 

lant. 

Baboo  Gopal  Lall  Mitter  for  Responds 

A  purchaser  of  the  right  of  redemption  of  a  m< 
may  sue  without  tender  out  of  Court  of  the  moi 
debt  to  the  mortgagee.    The  tender  of  the  mom 
of  Court  only  affects  the  purchaser's  right  to  « 
costs. 

Regulation  XVII.  of  1806,  which  ap] 
to  by-biUwuffa  sales,  does  not  affect 
case.  The  special  appellant  is  a  pun* 
of  the  right  of  redemption  of  a  mort[^ 
and  he  says  that,  having  tendered  the 
due  to  the  mortgagee  in  possession  to 
the  usufruct  was  given  in  lieu  of  int 
and  the  mortgagee  having  refused  to| 
ceive  the  same  and  to  return  the  proi 
he  brought  this  action,  and  offered  to  de] 
the  money  in  Court.  The  Court  of 
instance  refused  to  receive  it,  and  dismij 
the  case  on  grounds  mentioned  in  its 
sion.  The  Lower  Appellate  Court  conf 
the  order,  on  the  ground  that  no  such  a( 
could  be  maintained  without  offer  of 
money  out  of  Court  to  the  mortgagee. 
Courts  below  are  wrong.  The  plaii 
special  appellant,  had  full  right  to  sue  I 
redemption,  and  whether  he  had  or  had| 
tendered  the  money  to  the  mortgagee 
he  sued  are  matters  only  affecting  the 
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of  tk  plaintiff  to  recover  his  costs.  If  the 
apedai  appellant  succeeds  in  establishing  that 
liflfered  the  money  to  the  mortgagee  out  of 
'Owt,  he  is  entitled  to  recover  the  property. 
k  bad  asked  for  this,  he  might  have  been 
also  to  recover,  from  the  time  of  the 
\  the  proceeds  in  excess  of  the  interest 
12  per  cent,  and  costs  of  collection.  In 
case  the  plaintiff  will  be  entitled  to 
er  his  costs.  If  he  fail  to  establish 
previous  offer,  he  will  still  be  entitled  to 
a  decree  for  possession,  and  the  decree 
be  executed  by  him  on  his  depositing 
moner  due  within  a  certain  time  to  be 
in  the  decree  ;  but  he  will  not  be 
d  to  recover  the  costs.  We  remand 
case  to  the  Lower  Appellate  Court  to 
7  the  appeal  with  reference  to  the  afore- 
itmarks. 


The  loth  July  1865. 

Present : 

HonT>le  H.  V.  Bayley  and  E.  Jackson, 
Judges, 

-Act  IV.  award,  without  possession, 
•  not  conclusive  proof  of  title. 

Case  No.  1004  of  1865. 

ial  Appeal  from   a  decision  passed  by 
Judge  of  Mymensingy  dated  the  i6th 
JtKuary  186 $y  affirming  a  decision  passed 
the  Principal   Sudder  A  me  en   of  that 
Strict,  dated  the  j/j/  August  186^. 

Joogul  Kishore  Shaha  and  others 
(Defendants),  Appellants, 

versus 

If  Rishen  Surmah  and  others  (Plaintiffs), 
Respondents. 

ihos  Sreenath  Banerjee  and  Chunder 
Madhub  Ghose  for  Appellants. 

\  Baboo f  Anund  Chunder  Ghossal  and 
KaUe  Mohun  Doss  for  Respondents. 

Act  IV.  award  is  not  suflRcient  proof  of  title  when 

in  whose  favor  it  is  ^ven  does  not  maintain 

ion  under  the  award  before  the  Survey  Au- 

aod  allows  his  adversary  to  take  actual  pos- 

fins  suit  has  been  already  once  remanded 
the  Judge   of  Mymensing  with   specific 
that  he  will  not  consider  an  Act  IV. 
[^40  award  as  conclusive   proof  of  the 
's  title,    however   long   ago  it   may 
tliceD  passed  ;  but  will  decide  the  dis- 
'fnesdon  of  plaintiffs'  title  being  supe- 


rior   to     defendants'     title    after    carefully 
examining  the  whole  of  the  evidence   ad- 
duced  by  both   parties.       The  Judge   has 
again   determined  that  the  plaintiffs'  title  is 
conclusively  proved  by  the  Act  IV.  award ; 
and  that  such  an  award,  not  having  been  set 
aside  by  any  decree  of  a  competent  Court,  is 
final  and  binding  upon  defendants.   There 
seems  to  be  no  doubt  that  the  plaintiffs  ob- 
tained an  order   under  Act  IV.  of  1840  in 
the  year  1255.     They  have  chosen  not  to 
maintain  their  right  to  possession  under  that 
award,  and  now  sue  to  recover  the  posses- 
sion  which   they   have  lost.     The  plaintiffs 
must,  in  such  a  case,  prove  their  title ;  and, 
although  the  fact  of  the  defendants'  acquies- 
cence in  that  award,  as  far  as  it  is  to  be 
inferred  from  defendants  not  having  sued  to 
set  it  aside,  may  be  strong  evidence  in  favor 
of  plaintiffs'  title,  it  does  not  follow  that  it 
is  conclusive  evidence.     The  defendants  were 
not  bound  to  bring  a  suit  to  set  aside  an  Act 
IV.   award   if  they  obtained   possession   of 
the   disputed  land    peaceably    without  any 
suit.     The   Survey   Authorities  have  stated 
that  they  found  the  defendants  in  possession, 
and  have  demarcated  the  land  as  belonging 
to    the    defendants'    estate.     The    plaintiffs 
cannot  now,  in  suing  to  oust  the  defendants 
and  to  retover  possession  for   themselves, 
refer  to  the  Act  IV.  award  which  gave  them 
only  possession  as  any  final  proof  of  their 
title.     The  plaintiffs  were  bound  before  the 
Survey  Authorities  to  have  maintained  their 
possession ;  and,  had  they  produced  the  Act 
IV.   award   before  them,    they  would,   un- 
doubtedly, have  been  maintained  in  posses- 
sion.   The  plaintiffs  allowed  the  land  to  be 
demarcated   in  the  defendants'  estate,  and 
they  now  admit  that  they  have  allowed  the 
defendants  to  take  actual  possession.     Their 
vakeel  states  that  the  demarcation  was  ob- 
tained by  fraud,  and  the  possession  by  force ; 
but  there  seems  to  have  been  no  evidence 
offered  on   these  points  before  the  Judge, 
and  no  distinct  allegations  on  them  in  the 
plaint.     Such   statements  cannot,   therefore, 
avail  the  plaintiffs.     It  is  doubtful  whether 
they  would   avail   the  plaintiffs  under  any 
circumstances,  except,  indeed,  in  the  case  of 
a  possessory  action  under  Act  XIV.  of  1859. 
The  plaintiffs,  before  they  can  succeed  In 
their  present  suit,  must  satisfy  the  Judge  that 
their  title  is  superior  to  that  of  the  defendant ; 
and  the  Judge  is  again  directed  to  try  this 
question,  not  as  conclusively  decided  by  the 
Act  IV.   award,   but  on  the  whole  of  the 
evidence  adduced  by  the  parties,  treating  the 
Act  IV.  award  as  only  a  portion  of  the  evi- 
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dencei  proving  that,  at  the  time  it  was  passed^ 
the  plaintiffs  were  found  in  possession. 

The  decision  of  the  Judge  is  reversed,  and 
the  case  again  remanded  for  re-trial.  It  is 
requested  ihat  the  case  be  taken  up  out  of 
its  turn,  and  decided  with  as  little  delay  as 
possible. 

The  costs  of  this  appeal  will  follow  the 
final  judgment  in  the  suit. 


The  loth  July  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Mort^aeed  property  (pledgfed  as  security  to  two 
share-holders) — Right  of  both  to  sell  separate- 
ly— One  not  prejudiced  by  act  of  other. 

Case  No.  145  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna^  dated  the  24th  Janu- 
ary 186^, 

Indurjeet  Koonwur  (Plaintiff),  Appellant^ 

versus 

Brij  Bilas  Lai  and  others  (Defendants), 
Respondents, 

Mr,  R.  T.  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Mr.  C.  Gregory  for  Respondents. 

Suit  laid  at  rupees  8,162. 

A  mortgfac^d  property  burdened  with  the  payment  of 
an  entire  debt  to  two  shareholders  is  liable  to  sale  at 
the  instance  of  both  creditors  separately,  so  long  as 
their  claims  remain  unsatisfied. 

The  act  of  one  of  two  holders  of  a  bond  cannot  de- 
stroy the  lien  of  the  other  on  property  pleds^ed  to  both 
as  security  for  a  joint  debt. 

This  was  a  suit  to  recover  principal  and 
interest  on  a  bond  under  the  following  cir- 
cumstances. 

The  plaintiff  (appellant  before  us)  sues  as 
widow  of  Shunkur  Dutt,  and  guardian  of  his 
minor  son  Kalee  Narain.  One  Brij  Bilas 
owed  money  to  Shunkur  Dutt,  and  gave  him 
a  bond,  dated  8th  July  1853,  wherein  he 
pledged  an  8-annas  share  of  certain  mouzahs 
as  security  for  payment. 

After  Shunkur  Dutt's  death,  his  widow, 
jEor  some  reason  which  is  not  patent  on  the 

E leadings,  induced  Brij  Bilas  to  renew  the 
ond  in  her  name,  giving  back  at  the  same 
time  the  old  document.  This  bond  to  Indur- 
jeet, and  on  which  the  present  suit  is  brought, 
was  dated  in  May  1861. 

In  the  interim,  however,  Hureehur  Per- 
shad,  the  brother  of  Shunkur  Dutt,  sued  the 


widow  for  a  half-share  of  all  the  properM 
on  the  ground  that  he  and  his  brother  w«| 
in  joint  possession  thereof,  and  got  a  decrol 
he  then  sued  Brij  Bilas  on  the  origioq 
bond  granted  to  Shunkur  Dutt  in  1853,  aril 
got  a  decree  for  a  moiety  of  the  amount.  % 
execution,  he  attached  and  brought  to  8ri| 
the  lands  mentioned  in  the  bond.  '  :  ■ 

The  plaintiff  Indurjeet  then  endeai 
to  recover  her  half  of  the  bond  debt  in 
same  manner,  but  was  met  by  the  anct 
purchasers  under  the  former  sale,  who 
jected  that  the  same  lands  could  not  be 
twice  for  the  same  debt. 

The  Judge  has  decided  that  a  powers 
sale  under  a  mortgage,  once  exercised, 
survive  so  as  to  warrant  a  second  sale  of 
same  mortgage-property.    He  decreed,  tl 
fore,   against  Brij  Bilas,  who  had   not 
fended   the  suit,  and  released  the  aut 
purchasers  from  liability. 

It  is  urged  in  appeal  that  the  mouzahs 
question  being  mortgaged  for  the  entire  d^ 
due  to  Shunkur  Dutc  cannot   be  releasod 
from  liability  until  that  debt  be  paid  in 
and  that  the  auction-purchasers  in  this 
bought  their  title,   /'.   e.,  Brij  Bilas's 
and  interests,  knowing  that  the  lands 
mortgaged  for  the  entire  sum  due  on 
bond,  and  that  there  was  still  a  moiety 
remaining  unpaid. 

We  have  no  doubt,  looking  to  the  w< 
of  the  second  bond  (the  only  one  filed), 
is  admitted  on  all  hands  to  be  a  counU 
of  the  original  one,  and  to  represent  it 
continuing  security,    that    the  entire 
of  Brij  Bilas  in  the  lands  in  question 
mortgaged  for  the  entire  sum  due  on 
bond,  and  that  both  owners  of  that  seci 
were  entitled  to  proceed  against  the 
gaged  property,  until  the  debt  was  liqi 
in  full.     The  mere  fact  of  Hureehur 
taken  out  execution,  and  sold  the  moi 
question  in  satisfaction   of  his  own 
of  the  bond,  could   not  possibly  affect 
rights  of  the  other  sjiareholder,  the  less  aoj 
the  auction-purchasers  had  due  notice  of 
lien  that  still  remained  on  the  land ; 
when  they  bought  the  judgment-debtor'* 
terests  in  it,  they  knew  that  there  was 
a  claimant  behind,  whose  dues  had  not 
satisfied,  but  which  would   eventually 
to  be  satisfied  from  the  land  which  they 
bought.     The  small    price    at    which 
purchased    the    property    corroborates 
proof  of  their  knowledge  of  this  fact. 

It  appears  to  us,  therefore,  that,  so  far, 
auction-purchasers  have  no  claim  to  in( 
gence,  and  that  the  mortgaged  property,  * 
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]  ffilh  the  payment  of    the    eiiiire 

It^tly  liable  to  sale  at  tbe  instance 

r  Cieditor,  so  long  as  llieir  cl.iims 

i  unsatisfied  :  and  that,  as  Hureehur 

d  the  mouzahs  put  vip  to  auction 

U  of  his  share  of  the  lioml   only, 

e  that  there  was  j  et  another  sliare 

1,  only   a    proportionate    share   of 

'Slights  and  interests  was  sold,  and 

■•as  left  to  make  good  the 

il  DOlstanding. 

remains  one  point  for  consideration, 
1  il  whether  Hureehur  I'ershad  and 
I,  Indurjeei  Koonwur,  should  not 
d  as  holding  under  separate  and 
igagcs,  in  which  case  Iluree- 
S  under  his  prior  mortgage  would 
t  effect  of  extmguishing  the  second 
*!  rights  over  the  properly,  and 
0  get  her  money  from  Brij  Uilis 
it  could. 

if  the  Agra  Court  of  the  22nd 
■  i8j6  has  been    brought    to   our 
iliicb  that  Court,  under  circiimsian- 
r  10  the  present,  refused  to  allow 
)  execute  his  decree  against 
f  which  had  been  sold  in  execu- 
■  obtained  by  his  co-mort- 
t  we  do  not  assent  to  the  ruling 
d  down,  for  we  consider  that  the  act 
f  no  owners  of  a  Iwnd  cannot  de- 
lien    of    the    other    on    properly 
i>  both  as  security  for  a  joint  debt. 
.   that    the   two   joint-holders  of 
tt'3  property  must  be  considered 
^gees  of  the  mouzahs  in  ques- 
I  there  is  nothing  in  the  bond 
j   Biias  to  Indurjeei    Koonwur 
it  a  separate  and  distinct  instru- 
rring     separate     rights.     It    is 
I  that  bond   that  the  terms  of  ibis 
re    the   same   as    those   of  the 
.,  and  it  is  not  denied  that  the 
16  of  the  nature  of  a.  contmuing 
ad  was  referable  in  all  its  provisos 
t  given  to  Shunkur  Dutt  himself. 
e,lb«iefore,  no  reason  why  the  fact  of 
■  Poshad's  having  taken  out  e\ecu- 
t  the  original  bond  should   make 
1  ihe  mortgaged  lands  a  separate 
;   transaction,   or  do  away 
I  were  at  first  contemporaneous 
n,  and   which  were   never  any- 
B  than  nominally  posterior  to  them, 
let  both  bonds  10  be  in  effect 
e  nnie  instrument,  and   ih.-ii  the 
in  both  were  and  arc  liable 
Mil  until  the  bond-holders  are 
I  tatisfied.    The  auction  par- 


chasers  bought  the  rights  and  interests  of 
Brij  Bilas,  the  judgment-debtor,  knowing 
that  there  was  still  a  further  claim  against 
the  estate ;  and  there  seems  to  be  no  reason 
why  they  should  not  suffer  what  they  most 
have  known  would  be  the  consequences  of 
their  acts. 

We  think  that  the  lands  pledged  are  still 
liable,  and  that  the  decree  should  not  only 
run  against  Brij  Bilas  personally,  but 
against  his  properly  also  The  Judge's 
order  is,  therefore,  reversed,  and  the  appellant 
II,  in  execution  of  her  decree,  be  allowed 
take  in  execution  the  mortgaged  lands, 
and  sell  the  judgment-debtor's  rights  in  them, 
unless  the  atiction-purchasers,  to  save  their 
property,  choose  to  liquidate  the  claim. 


The  loih  July  1865. 

Pramt.- 

The  Hon'ble  W.  Morgan  and  Shumbboonath 

Pundit,  Judges. 
Jurisdiction— No  suit  for  rant  m  req»ect  of  Und 
taken  b7  GoTemment  for  public  purposes. 
Case  No.  731  of  1865. 
Special  Appeal  from   a   decision  pasted  iy 
the  Principal   Sudder  Ameen  of  Jessort, 
dated  the  2tst  December   1864,  affirming 
a  dicision  passed  by  Ihe  Moonsiff  of  that 
DiUrici,  dated  the  18th  May  1864. 
Ram  Chand  Bhudro  and  another  (Plaintiffs), 
Appellants, 

The  Collector  of  Jessore  and  others  (Defend- 
ants), Respondents. 
Baboo  Molte  Lai  Mookerjte  for  Appellants. 


The  plaintiff  sues  for  rent.  No  contract 
exists  between  himself  and  the  Government. 
It  had  taken  in  lease  neighbouring  lands  of 
others,  and  had  at  one  time  expressed  a  desire 
to  lease  the  lands  in  dispute,  including  the 
shares  of  the  plaintiffs  as  well  as  their  co- 
sharers  ;  but,  claim  being  laid  by  another 
party  under  a  mokurrurec  lease  (granted, 
however,  it  is  s^d,  by  the  special  appellants 
by  their  other  co-sharers),  the  properly  was 
abandoned,  and  the  lands  taken  under  the 
powers  possessed  by  the  Government  for 
acquiring  land  for  public  purposes.     The 
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case  regarding  the  valuation  is  still  pending 
before  the  Collector.  The  special  appellants 
have  no  right  to  sue  for  rents.  There  was 
no  contract,  and  accordingly  no  breach  of 
contract :  and  this  is  not  a  case  for  any 
breach  or  for  specific  performance  of  any 
contract. 

The  special  appellant  urges  that  all  the 
formalities  required  by  the  law  for  taking 
lands  for  public  purposes  have  not  been 
observed.  Granting  that  the  complaint  is 
just,  this  is  not  a  suit  in  which  it  is 
necessary  to  take  this  objection  into  consi- 
deration. For  the  period  intervening 
between  the  taking  of  the  lands,  and  the  deter- 
mination of  the  matter  pending  in  the  Col- 
lectorate,  the  special  appellant  will  get  from 
the  Government,  in  return  for  the  interme- 
diate loss  owing  to  the  use  made  by  the 
Government  of  the  lands  in  dispute,  interest 
upon  the  value  that  may  be  hereafter  assess- 
ed and  fixed.  There  being,  therefore,  no 
ground  for  granting  the  special  appeal,  it  is 
dismissed  with  costs. 


The  nth  July  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

yudges. 

Order  of  remand  exceeded  when  Lower  Conrt 
re-opens  a  question  already  decided. 

Case  No.  436  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Behar,  dated  the  23rd 
November  1864,  affirming  a  decision  pass- 
ed by  the  Sudder  Ameen  of  that  District ^ 
dated  the  21st  August  1862, 

Chinta  Sahoo  (one  of  the  Defendants), 

Appellant, 

versus 

Shah  Fiazaddoon  Ahmed  and  others  (Plaint- 
iffs), Respondents, 

Baboos  Dwarkanath  Milter  and  Khetter 
^ath  Bose  for  Appellant. 

Mr,  C  Gregory  for  Respondents. 

Suit  by  A  to  recover  possession  of  land  from  B,  who 
claims  to  hold  under  a  lease  from  C.  B's  lease  from  C 
was  decided  to  be  genuine,  but  the  case  was  remanded 
to  the  Lower  Court  to  try  whether  A  or  B  was  in  pos- 
session when  the  lease  was  given.  Held  that  the  Low- 
er Court,  in  deciding  that  A  was  in  possession  at  the 


time  in  question,  went  beyond  the  order  of  rel 
in  re-opening  the  question  as  to  the  authenticity 
lease,  and  declaring  it  to  be  invalid. 

This  is  a  suit  to  recover  possession  of 
tain  landed  estate  which    is   admittedll 
the  possession  of  the  defendants,  and 
they  claim  to  hold  under  a  lease  from| 
Lallun  Bebee,  dated  so  far  back  as  the 
1827.    The  plaintiffs  claim  the  land  as 
of  Eradut  and  Nowazush  Hossein,  an< 
parently  deny  that  Lallun  Bebee  ever 
any   right   or  interest  in    the   estate, 
lease  from  Lallun  Bebee  has  already 
finally  decided  to  be  a  bond  fide  genuine  d| 
ment ;  but  the  case  was  remanded  on  a 
vious  special  appeal,  in  order  that  the 
might  be  decided  as  to  whether  ihe  plaii 
or  Lallun  Bebee  was  the  owner  of  the 
perty  in  the  year  1827,  when  the  lease! 
given.     The  Principal  Sudder  Ameen  | 
held,  from  evidence  relating  to  the  year 
and  subsequent  years,  that  Eradut  and 
azush  Hossein  were  the  proprietors  c 
estate,  and  he  has  gone  beyond  the 
remand  in  re-opening  the  question  as 
authenticity  of   the  defendants'   lease, 
declaring  it  to  be  invalid. 

This  is  objected  to  in  special  ap[>eal, 
the  objection  is,  we  think,  valid.      T8e 
has  been  already  finally  decided  to  be  a 
and   genuine    document,  and   there 
longer  any  doubt  as  to  defendants'  p< 
sion  under  that  lease.     The  only  qu< 
which  remains  to  be  adjudicated,  an< 
the  decision  of  which  the  case  was  remi 
ed,  relates  to  the  title  of  the  plaintiffs  in| 
year  1827.     It  is  for  the  plaintiffs  to 
the  Court  that  in  that  year  they  were 
proprietors  of  the  disputed  estate.    It 
not  follow  from  the  fact  that  they  woe 
prietors  in   1837,  that  they  were  also 
prietors  in  1827.     It  is  said  here,  and 
contradicted,    that    Lallun  Bebee   was 
mother  of  Eradut  and  Nowazush  H< 
If  so,  it  is  quite  possible  that  she  may 
been  the  owner  of  the  estate  in  1827, 
her  sons  have  succeeded  to  it  between 
date  and   1837.    We  have,  therefore,  onlj 
remand  the  case  in  order  that  the  Priw 
Sudder   Ameen    may    re-tr}'    the    que! 
which  is  at  issue,  m.,  who  was  the 
owner  of  the  estate  in  the  year  1827  ? 
issue  involves  an  enquiry  as  to  the  mannej 
which,  and  the  date  when,  the  plaintiffs 
quired  their  title  ;  and  we  think  it  right  a| 
to  impress  upon  the  Lower  Court  the  cai 
which  this  Court  previously  recorded, 
that  the   Principal   Sudder  Ameen   si 
watch  very  narrowly  the  proofs  addacedl 
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^oktiffs,  who  claim  in  opposition  to  the 
of  Lallun  Bebee,  when  they  and  their 
)rs  have  so  long  acquiesced  in  the 
of  the  lease,  and  when,  no  doubt, 
^omsideration  for  the  lease  found  its  way 
Ibe  family.  We  regret  to  observe  that 
^mnark  of  the  Court  has  been  altogether 
away  upon  the  Principal  Sudder 
who  has,  in  fact,  decided  the  case 
even  clearly  ascertaining  what  the 
before  him  was. 

costs  of  this  appeal  will  follow  the 
Judgment  in  the  case. 
> 

The  i2th  July  1865. 

Present  : 

Hon*ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges, 

:e  (of  title  and  possession) — Receipts  of 
psyment  of  Government  revenue. 

Case  No,  556  of  1865. 

Appeal  from  a  decision  passed  by 

Judge    of   Tirhoot,    dated   the    i^th 

iber  186^,  affirming  a  decision  passed 

^  Principal  Sudder  Ameen  of  that 

'^ict,  dated  the  22nd  February  186^. 

Deo  Narain  (Defendant),  Appellant, 

versus 

Ram  Lall  Chowdhry  (Plaintiff), 
Respondent, 

Mr,  A,  F,  Lingham  for  Appellant. 

Baboo  Debendro  Narain  Rose  for 
Respondent. 

toeipts  of  payment  of  Government  revenue  are  not 
^t  evidence  of  title  or  possession. 

think  that  this  suit  must  be  remand- 

The  plaintiff  framed    his  suit  in  this 

>    He  alleges  that  he  was  in  possession 

mrchaser  from  Kalee  J  ha,  and  that  he 

ousted  by  the  defendant.     The  defend- 

tdmits  that  the  plaintiff  was  in  posses- 

as  mortgagee  from  1249  to   1255,  but 

that  the  purchase  from  Kalee  Jha  is 

live,  and  that  the  suit  of  the  plaintiff  is 

I,  inasmuch  as  he  has  never  been  in  pos- 

ion  at  any  time  within  twelve  years  prior 

tf^l  The  Judge  holds  that  the  title  of 

""  as  mortgagee  has  merged   into  his 

\  purchaser  from  Kalee  Jha ;  and  that, 

[^pteiitiff,  in   his   capacity   of   purchaser, 

two  dakhilahs   of   payment    of    the 

tent  revenue  of  dates  within  twelve 

to  8uit|  the  suit  is  not  barred. 


We  are  of  opinion  that  the  dakhilahs  of 
payment  of  Government  revenue  are  not  evi- 
dence of  possession.  The  party,  be  he  who 
he  may,  who  pays  in  Government  revenue, 
gets  a  receipt  for  the  same;  but  this  is  no 
proof  whatever  of  title  or  possession.  The 
Judge  must  find  whether  the  plaintiff  has 
been  in  bond  fide  possession  at  any  time 
within  twelve  years  prior  to  date  of  suit; 
if  this  be  found  against  the  plaintiff,  his  suit 
is  clearly  barred ;  if  plaintiff  can  prove  his 
possession  within  twelve  years,  the  question 
of  whether  the  sale  by  Kalee  Jha  to  plaintiff 
is  collusive  or  not  must  be  taken  into  con- 
sideration and  decided. 


The  13th  July  1865. 

Present : 

The  Hon^le  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Mahomedan  Law — Deed  of  Bye-Mokasa  in 
lieu  of  Dower — Possession. 

Case  No.  878  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patnay  dated  the  ^th  January 
i86^y  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  20th  September  186^, 

Nuseeboonissa  and  others  (Defendants), 

Appellants, 

versus 

Syed  Danush  Ali  and  others  (Plaintiffs), 

Respondents, 

Mr,  C,  Gregory  and  Moonshee  Ameer  Alt 

for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

According  to  the  Mahomedan  Law,  possession  under 
a  deed  of  Bye-Mokasa^  executed  in  lieu  of  dower,  is  not 
necessary  to  its  validity. 

The  pleaders  for  both  the  parties  before  us 
admit,  and  are  agreed,  that  possession  under 
the  Bye-Mokasa  was  not  a  condition  prece- 
dent to  its  validity.  The  deed  is  in  lieu  of 
dower,  and  is  not  a  deed  of  hibbah,  in  which 
possession  would  have  been  necessary  during 
the  lifetime  of  the  donor. 

In  this  state  of  things,  we  find  that  the 
Judge  has  not  thrown  any  doubt  on  the 
genuineness  of  the  deed ;  on  the  contrary, 
we  read  his  judgment  as  an  acceptance  of  the 
same.  But  he  calls  it  inoperative,  because 
there  was  no  bond  fide  transfer  during  life. 
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But  this  is  an  erroneus  view  of  the  law. 
The  deed  being  accepted,  operation  follows 
without  possession  in  the  donor's  lifetime  as 
a  natural  consequence  under  the  Mahomed- 
an  Law.  We  must,  therefore,  reverse  the 
decision  of  the  Judge,  and  must  restore  that  of 
the  first  Court  as  far  as  the  rights  of  the 
defendant  under  the  deed  of  Bye-Mokasa  are 
concerned  J 
Costs  to  the  appellant. 


The  13th  July  1865. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Review  of  Judgment—Admission  of  application 
for— Day  for  hearing— Notice  to  opposite 
party. 

Case  No.  536  of  1865. 

Special  Appeal /ram  a  decision  passed  by  the 
Additional  Judge  of  Bhaugulpore,  dated 
the  20th  November  1864^  reversing  a  deci- 
sion passed  by  the  Principal  Sudder  Ametn 
of  that  District,  dated  the  i^th  June  1862, 

Parbutty  (Plaintiff),  Appellant, 

versus 

Khoobun  (Defendant),  Respondent, 

Mr.  J,  Baptist  for  Appellant. 

Baboos  Sreenath  Doss,  Luckhee  Churn 
Bose,  and  Kishen  Succa  Mookerjee  for 
Respondent. 

A  case  should  not  be  decided  on  the  mere  admission 
of  an  application  for  review  of  judgment.  After  the 
admission  of  the  application  for  review,  a  day  should 
be  fixed  and  notified  for  the  hearing  of  the  case  so  ad- 
mitted to  be  reviewed. 

When  this  case  was  previously  before  the 
Court,  a  week  was  allowed  to  Mr.  Baptist, 
the  pleader  for  the  special  appellant,  to  pro- 
duce the  notice  by  which  he  alleged  that 
he  would  show  that  the  notice  to  appear 
only  reached  the  special  appellant  the  night 
previous  to  the  day  fixed  for  hearing,  and 
that  the  case  was  decided  on  the  day  follow- 
ing that,  so  that  no  reasonable  time  was 
given,  but  that  it  ought  to  have  been  so 
given. 

Mr.  Baptist  informs  us  that  he  has  not 
yet  received  the  notice.  But  it  is  also  urged 
that  there  is  a  patent  illegality  in  the  order 
of  the  Judge,  inasmuch  as  he  decided 
the  case  on  the  mere  admission  of  the  appli- 
cation for  the  review ;  whereas  he  should  by 
law,  after  the  admission  of  the  application 


for  review,  have  fixed  a  day  and  given  M 
tice  of  it  for  the  hearing  of  the  case  i 
admitted  to  be  reviewed,  which  he  has  aitl 
gether  omitted. 

This  objection,  we  think,  quite  valid ;  ad 
we  accordingly  remand  the  case  in  orcM 
that  due  notice  may  be  given  to  both  paitij 
of  the  day  on  which  the  hearing  of  the  t4 
mitted  review  will  come  on,  and  that  dl 
case  may  then  be  decided.  I 

Remand  accordingly.  i 


Th^  13th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Sei 

Karr,  Judges, 

Limitation— Suit  for  Contribution— AdTtnces  % 
Salt  Mannfactnrers. 

Case  No.  884  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Judge  of  the  34'Pergunnahs,  dated  the 
December  1864,  reversing  a  decision 
by  the  Principal  Sudder  Ameen  of  that 
irict,  dated  the  joth  June  1864, 

Nobbo  Kristo  Bhunj  (Plaintiff),  Ap^ell 

versus 

Raj  Bullubh  Bhunj  (Defendant),  Respot 

Baboos  Oopendur  Chunder  Bose  and  JSi»J 
darnath  Bose  for  Appellant. 

None  for  Respondent. 

A  suit  for  contribution  by  a  person  who  became  sui 
for  the  re-payroent  of  advances  received  by  him  and 
defendant  from  Government  for  manufacturing  salt,  j 
was  obliged,  in  execution  of  a  decree  ;)gfainst  him,  toj 
the  whole  sum  advanced — Held  to  be  Grovemed  I 
limitation  prescribed  in  Clause  16,  Section  \,  Act 
of  1S59. 

The  plaintiff  and  defendant  were  en 
in  manufacturing  salt.     They  appear  to 
received  advances  from  the  Salt  Agent 
the   re-payment   of  which  the  plaintiff 
security.     The  Government,  represented 
the  Salt  Agent,  sued   the   plaintiff  for 
recovery  of  the   advances,   and  obtained 
decree  against  him  in  March  i860.     In  e 
cution,  the  plaintiff  had  to  pay    the   w 
sum  advanced.     He  now  sues  his  co-shar^ 
for  contribution.     The  Judge  has  held 
the  suit  is  barred,  because  the  partnershi 
between  the  parties  terminated  in  1857, 
this  suit,  to  which  he  applies  the  princip 
of  Section  8  of  Act  XIV.  of  1859,  was 
brought  within  three  years  from  the  date 
the  partnership  terminated,  and  the  acco 
was  struck. 
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VFc  think  that  the  Ttidge  is  clearly  wrong. 
This  is  not  a  suit  for  balance  of  atcoui^c 
temcen  merchants  or  traders,  to  Use  the 
nords  of  the  law,  who  had  mutual  dealtx^gs. 
Ik  aase  of  action  in  this  case  accrued  to 
ikc  plaintiff  when  he  paid  the  whole  of  the 
tnade  by  the  Salt  Ageiit  under  the 
obtained  by  that  officer.     This  was 
i860.    This  suit  is  instituted   in    1863, 
titbin  six  years  from  cause  of  action.     No 
limitation   is   expressly   provided   by 
.\ct  for  suits  of  this  description.     Thete- 
Clause  16  of  Section  i  of  Act  XIV.  of 
^9  applies,  and  gives  six  years  from  date  of 
d  action.    The  suit  beitig  clearly  in 
.  it  must  be  remanded  for  trial  on  the 


The  13th  July  1865.  \^ 

Present : 

Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Judges, 

Hindoo  Family^  Settlemetit  of  disjiUtes— 
Sot»eqaent  8eparati6n--^Efttopi>cL 

Case  No.  138  of  1865. 

^JB^fiti^  Appeal  from  a  decision  passed  by 
itSiiond  Principal  Sudder  Ametn  0/ the 
^-Ptrgunnahs,   dated  the  26 ih  January 

Chunder  Kant  Roy  Chowdhry  (Plaititiff), 

Appellant, 

versus 

\  KaJee  Kant  Roy  Chowdhry  and  another 
(Defendants),  Respondtnts, 

^Moos  Kishen  Kishore  Ghose  and  Greesh 
Chunder  Mookerjee  for  Appellant. 

Dwarkanath  Mitter,  Vnnoda  Pershad 
kmrjee,  and  Bhowanee  Churn  Dutt  for 
espondents. 

Suit  laid  at  rupees  42,536-1 5as.  i  gd. 

(putes  between  members  of  a  Joint  family  reg&rd- 

^ttrtam  moveable  and  immoveaDlfe  property  rtfspec- 

ly  daimed  by  each  exclusively  were    settled    by 

ipromise  atid  abandonment  of  claims  against  each 

^t  the  deed  executed  on  the  occasioti  simply  fecit- 

tNat  the  disputes  had  bten  ^ttled,  and!  prOvidinjif 

'tke  family  continuing  joint  as  regards  the  ancestral 

Boveable  estates,  and  laymg"  down  certain  rules  for 

jature  management  and  the  safe  custody  of  the 

"^  ids  of  such  property.    The  family  having  after* 

Kparated.  it  was  held  that  the  deed  of  compro- 

*f  did  cot    thereby    become  inoperative,  so  as  to 

ia!?  ^'^^r'  intended  and  understood  to  have  been 

f*My  adjusted  by  it- 

^t  have  heard  the  pleaders  of  the 
*lWUnt  twice,  and  also  the  appellalit  hitn- 
*";»ad,  after  a  careful  Consideration  of  the 

^oL  in. 


circumstances  of  the  ca^e,  are  satisfied  thttt 
the  decision  of  the  Lower  Court  is  right. 

The  fact  of  the  existence  of  the  Govern- 
ment papers  held  by  the  brother  of  the 
appellant  was  known  to  him  before  the 
ekrarnamah  was  executed  ;  Axid  it  is  asserted 
by  the  defendants,  and  not  denied  by  the 
appellant,  that  he  also  nOw  ha^  similiir 
papers,  and  had  them  when  he  made  hU 
claim  before  the  arbitrators,  to  the  effect 
that  the  papers  held  by  his  brother,  ttho 
was  the  Manager,  belonged  to  the  jOiM 
estate.  The  arbitrators  failed  to  decide  the 
disputes  existing  between  the  parties,  biit 
these  Government  papers  must  tiecessftrily 
have  been  one  of  the  subjects  Of  conteti- 
tion. 

Subsequently,  at  the  intervention  Of  some 
mutual  friends,  the  ekramamah  w^s  executed 
in  triplicate,  and  registered.  It  Was  a 
deed  providing  for  the  future  management 
of  the  joint  properties,  and  it  recites  that 
its  object  is  to  terminate  disputes  ;  that  the 
joint  ornaments  belonging  to  the  family 
(as  diiStinguished  from  those  kept  joint  for 
the  use  of  the  family  idol)  are  divided  ; 
that  each  party  is  allowed  to  hold  ^s  hts 
own,  whatever  cash,  ornaments,  wealth, 
garden,  lands,  farm,  and  zemindaHeS  he  b&s, 
and  has  purchased  himself ;  and  that  no 
one  thereafter  will  be  entitled  to  urge  any 
claims  against  another  for  any  •'  tuhtoeel, 
or  cash  balances  Of  previous  years.  The 
claim  of  the  appellant  to  pdnieipate  tn  the 
Government  papers  held  by  his  brother 
is  based  On  the  assumption  of  their  h^ving^ 
been  purchased  from  the  proceeds  Of  the 
cash  balances  of  the  previous  yeir$  ch^i^ed 
to  have  been  misappropriated  by  him.  The 
words  of  this  portion  of  the  deed  are  large 
enough  to  include  the  Government  papers 
held  by  the  appellant's  brother,  and  by  the 
appellant  himself.  The  fact,  that  this  deed 
in  the  recital  speaks  only  of  the  immove- 
able joint  property,  is  explained  by  showing 
that  all  disputes  regarding  moveables  claimed 
by  each  other  had  been  settled,  either  by 
division  or  by  abandonment  of  claims.  There 
was  no  necessity  to  make  any  provision  in 
the  deed  with  regard  to  them,  because  thejr 
did  not  require  any  rules  for  future  manage- 
ment of  them.  It  was,  however,  necessary 
to  provide  rules  for  the  custody  and  safety 
of  the  future  proceeds  of  the  joint  lands, 
and  the  deed  provides  for  them.  The  Idek 
of  the  Government  papers,  held  by  the 
brother  of  the  appellant,  having  been  taken 
or  supposed  to  form  ^  portion  Of  the  joint 
estate,  is  out  of  the  question.    In  that  case, 
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the  deed  would  have  either  provided  some 
rules  for  the  safe  custody  of  them,  or  for 
drawing  the  interest  due  upon  them.  The 
appellant  himself  does  not  carry  his  case 
so  far.  He  knows  the  diificulties  that  in 
this  way  lie  before  him.  He  simply  speaks 
of  the  disputes  being  suspended  for  the 
time  that  all  agreed  to  live  together,  and 
urges  that  the  claim  revived  to  him  after 
his  separation.  He  does  not,  however,  con- 
sider that  the  papers  held  by  him  before 
the  separation,  as  far  as  the  defendants  are 
concerned,  would  also  become  liable  to  be 
claimed  as  joint.  The  idea  of  the  suspen- 
;sion  of  the  disputes  regarding  the  claim 
by  the  plaintiff  respecting  these  papers  is 
inconsistent  with  any  settlement  of  disputes, 
and  the  whole  scope  and  purport  of  the 
ekrarnamah.  The  appellant  states  that  it 
was  not  acted  upon,  and  the  rules  for  the 
future  management  may  not  perhaps  have 
been  strictly  acted  upon  as  regards  the 
joint  property;  but  it  is  immaterial  for  this 
case  to  enquire  how  far,  and  by  whom,  the 
deed  in  these  respects  was  or  was  not  acted 
upon.  The  exact  quantity  of  the  shares 
of  each  party  not  having  been  fixed  by 
this  deed,  and  further  disputes  having  arisen 
from  the  misbehaviour  of  some  of  the  parties 
concerned,  another  settlement  became  neces- 
sary, and  was  effected.  Both  parties  filed 
petitions  containing  the  terms  of  this  settle- 
ment in  a  suit  pending  between  them. 
In  the  petition  of  the  appellant,  it  is 
stated  that  the  former  agreement  had  not 
been  acted  upon;  and  it  is  urged  that  the 
fact  was  correct,  because,  in  the  petition  of 
the  defendants,  which  was  filed  afterwards, 
this  fact  is  passed  over,  though  they  had 
seen  the  petition  of  the  appellant.  The 
defendants  intended  to  settle  all  disputes, 
desiring  to  put  an  end  to  disagreements; 
and  the  appellant  appears  to  have  from 
the  first  studiously  adopted  a  policy  which 
Jie  thought  would  enable  him  one  day  to 
revive  the  claims  which  he  is  now  urging, 
but  which  the  defendants  understood  he 
had,  by  these  settlements,  abandoned,  just 
as  they  had  abandoned  all  claims  to  that 
held  exclusively  by  the  appellant.  To  an 
expression  used  by  the  appellant  in  the 
aforesaid  petition  with  reference  to  the 
ekrar,  it  was  not  to  be  expected  that  the 
defendants,  acting  under  such  an  honest 
belief,  could,  at  a  time  when  they  supposed 
they  were  again  settling  all  disputes,  make 
any  objection.  They  knew  that,  even  if  the 
ekrar  had  not  been  in  all  respects  acted  upon, 
the  facts  recited  in  it  could  not  become  false- 


;hoods,  and  the  past  disputes  settled  by  it  co^ 
I  not  be   revived    by  any   partial   failure  \ 
'  observe  its  terms  in  the  management  of  i 
joint  property  subsequent  to   its  execu^ 
or  ever  suspected  that,  allowing  the  appellj 
to  represent  that  the  ekrar  had  not  been  i 
ed  upon,  would,  notwithstanding  the  seed 
settlement,    give    rise    to    the    claim    n 
urged  by  the  appellant.     This  second  se9 
ment    was     certainly     intended    to   pot 
stop    to    all    existing    differences  and 
agreements,   and   the  absence  in  the  e 
of  any  allusion  to  any  claim  to  these  Govi 
ment  papers,  if,   as  alleged  by  the  ap| 
lant,   kept  suspended   at   the  time,  aft 
recent  struggle  by  him   before  the  arbil 
tors  to  claim  them,  and    also  the  absei 
of  any  allusion  in  the  subsequent  solebl 
mah   to   any   account  of  proceeds  previc 
to  the   date   of  the   first  settlement  by 
registered   ekrar,  are    altogether    incora 
hensible,   unless   we    believe    that   all 
putes    and    claims    connected    with  tb 
matters  had  been  settled  at  the  time  o( 
execution  of  the  ekrar.     The  execution 
the   solehnamah    is    also    inconsistent 
the  suspension  of  such  a  claim  on  the 
of  the  appellant,  and  opposed  to  its  w 
ing  and  intention. 

The  joint  landed    property   is  menfi 
ed   in  the  beginning  of  the  ekrar;  an" 
the    list  there    given    is    not   exhaustive 
this   class  of   property,   it   is   evident 
at  the  time  of  the  execution  of  the 
there  was  no  dispute  regarding  the  numl 
extent,  or   the    identity    of    the   joint 
perties.     The  landed  properties  now  clai 
ed   to   be   shared   by   the  appellant  are 
that  were   in  existence   at   the  time  of 
execution  of  the  ekrar.     The  plaintiff 
not    proved    that   they    were    ever  held ' 
joint    after    the    ekrar   of    the    solehn 
up  to  the  time  of  his  separation  from 
other   defendants.     If  there   had  been 
truth  in  the  claim  of  the  plaintiff,  he  woi 
not  have  delayed  so  long  to  sue  after 
separation.     With   regard  to  some  of  t' 
properties,     the     defendants     denied 
personal  interest,  and  disclosed  the  na 
of  those  to  whom  ihey  are  said  by  the  j 
fendants  to  belong.     If  the  plaintiff  fail 
to  make  these  parties  defendants,  or  pro' 
that   the  defendants   in  the  case  hold  ihj 
lands,  the  Lower  Court  could  not  try  tw 
claim   for  these   lands,   or  decree  in  iv9(^ 
of  the  appellant.  .! 

The  defendant  pleaded,  and  the  appet 
lant  does  not  deny,  that,  just  as  the  brotha 
of  the   appellant  claims  for  himself  exclfl* 
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'^Mj  certain  landed  properties,  the  appel- 
abo  held  several  properties  exclusively 
before  the  execution  of  the  ekrar. 
iiq>hew   of   the   appellant,   who    sides 
the  brother  of  the  appellant,  is  no  gainer 
tfae  dismissal    of   the    appellant's   case, 
night,  in  case  of  the  appellant's  suc- 
f,  be  entitled  to  a  share  of  the  pro- 
claimed by  the   appellant,    as   also, 
)s,  of  those  exclusively  held  by   the 
ilant*    The  appellant  is  not  in  a  posi- 
with  reference  to  the  facts  of  this  case 
bis  conduct,  to   rely  simply  upon  his 
as  a  member  of  a  joint  Hindoo  famjly, 
»  cannot  expect  that,  by  merely  filing 
plaint  in  Court,  he  can  put  the  defend- 
ito  a  strict  proof  of  the  whole  case,  and 
a  decree  for  participation,  if  the  de- 
its  fail  to  establish  that  any  property 
by  them  was  acquired  from  their 
le  funds.     The  defendants  are  ready 
(frovc  the  case  for  the  lands  claimed   by 
as  their  own  ;  but,  as  they  have  already 
sufficient   to  justify   a  dismissal   of 
l^ipellant's  case,  they  need  not  be  asked 
|iive   more.     The    appellant    has    not 
id   before    us   in    establishing    any- 
tpinst  the  correctness  of  the  detail- 
ms  given  by  the  Lower  Court  for 
Bng  his  claim  for  each  and  all  of  the 
claimed  by  him. 
h  accordingly  dismiss  the  appeal  with 


The  14th  July  1865. 

Present  : 

Honl)le  H.  V:  Bayley  and  E.  Jackson, 
Judges, 

Guardians  of  Minors  (Liability  of). 

Case  No.  3034  of  1862. 

fifli  Appeal  from  a  decision  passed  by 
Judge  of  Rungporej  dated  the   2^th 

tftenber  1862,  reversing  a  decision  passed 
]h  the  Principal  Sudder  Ameen  of  that 
\pixtrict,  dated  the  2*jth  December  1861. 

dkh  Azeemooddeen  Ahmed  (Defendant)' 
Appellant, 

versus 

Moonshee  Athur  AH  (Plaintiff), 
Respondent, 

\'  ^»  C.  Gregory  and  Baboo  Debendro 
Narain  Rose  for  Appellant. 


Baboos  Kishen  Dyal  Roy  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

The  guardian  at  the  time  of  the  suit,  and  not  the 
furmer  guardian  of  a  minor,  held  liable,  to  the  extent 
of  the  funds  in  his  hands  belonging  to  the  minor,  for  a 
debt  incurred  for  the  benefit  of  the  minor* 

This  was  a  suit  a  recover  money  lent  for 
the  benefit  of  a  minor  to  save  his  estate  from 
sale  for  arrears  of  Government  revenue, 
brought  against  his  present  guardian  as  well 
as  his  former  guardian. 

The  Principal  Sudder  Ameen  has  decreed 
the  claim  against  the  present  guardian;  but 
the  Judge  on  appeal  has  given  a  decree  also 
against  the  former  guardian,  who  now  ap- 
peals specially,  urging  that  he  is  not  person- 
ally liable  for  the  debt.  The  Judge  says: 
''  The  former  manager  is  liable,  as  it  has  been 
"  clearly  laid  down  that,  without  proof  of  spe- 
"  cific  authority  having  been  granted  by  the 
"principal  to  borrow,  or  proof  adduced  of 
"  similar  borrowing  having  been  formerly 
"  sanctioned  by  the  principal,  no  case  of  this 
"kind  can  stand."  The  Judge  is  altogether 
wrong  in  his  law.  The  money  has  been 
found  to  have  been  borrowed  for  the  benefit 
of  the  minor,  and  applied  to  his  use.  The 
present  guardian  is  liable  to  pay  the  debt 
to  the  extent. to  which  he  may  hold  funds 
belonging  to  the  minor. 

The  Judge's  decision  is  reversed,  and  the 
decree  of  the  Principal  Sudder  Ameen  re- 
stored. The  present  guardian  to  pay  all  the 
costs  of  this  salt. 


The  14th  July  1865.^' 

Present  : 

The  Hon^le  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Hindoo  Law— Father's  debts— Sa^e  of  property 
inherited  from  another  branch  of  the  family. 

Case  No.  895  011865. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Principal  Sudder  Ameen  of 
Dacca,  dated  the  ^th  January  186$,  affirm- 
ing  a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  18th  February 
1863, 

Bissumbhur  Roy  (Plaintiff),  Appellant, 

versus 

Luckhee  Kant  Neogy  and  others 
(Defendants),  Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellant 
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Ba6aM  Sresnath  Doss  and  Kishtn  Dyal  Rcy 

for  Respondents. 

Pnofwrty  inbcrited  from  anotber  and  a  distinct  branch 
of  the  family  cannot  be  sold  for  a  father's  debts. 

The  Court  below  has  wholly  misunderstood 
the  point  in  this  case.  The  plaintiff,  special 
appellant  before  us,  avers  that  the  pro- 
perty, which  the  creditors  of  his  father  seek 
to  make  liable  for  his  father's  debts,  was 
inherited  by  Jiim,  the  plaintiff,  from  his 
maternal  grandfather,  and  not  from  his 
father;  and  consequently  that  the  property 
is  not  liable  to  be  sold  for  his  fadier's 
debts. 

The  Courts  below  appear  to  have  held 
that,  because  the  plaintiff  did  inherit  his 
father's  estate  and  squander  it,  any  estate 
which  mav  have  devolved  to  him  from 
another  and  distinct  branch  of  the  family  is 
liable. 

We  cannot  assent  to  this  doctrine.     The 

'•    Iplaintiff  is  undoubtedly  liable  for  his  father's 

.  A€b\&   to    the   extent  of   the   assets   of  the 

/  father's  estate  received  by  him ;  but,  if  he 

,  jean  prove  that  the  property,  which  the  cre- 

jditors  seek  to  sell,  was  not  inherited  by  him 

I Jfrom  his  father,  but  from  his  maternal  grand- 

tathery^U  cannot  be   sold   for  the   debts  of 

iSe  father.     The  case  is  sent  back  for  re-trial 

on  this  point. 


The  14th  July  1865.  . 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Hindoo  Law— Testamentary  paper^Nuncupa- 

tivc  Wflf 

Ca«c  Na  876  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Jndgi  (/  ike  24'Pergumnahs,  dated  the 
^oih  December  1864^  ^firming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
thc^t  District^  dated  the  20th  June  1864, 

Tarn  Chand  Bose  (one  of  the  Defendants), 

Appellant, 

versus 

McriMO  Chonder  Mitter  (Plaintiff)  and  others 
^'     (Defendants),  Respondents, 

Mr.  R.  T.  AUm  Ua  Appellant. 
No  one  for  Respondents. 

A  testamentary  paper  drawn  u^  in  the  lifetime  of 
the  testaAor*  vvfien,  tliougli  very  ill,  he  was  in  the  full 
possession  cf  his  senses,  and  duly  attested  by  the 
subscnbii\g  witnesses,  who  depose  that  it  was  drawn 
»CO0idiii|r  to  the  iiMtmcttoiis  ot  die  tertator*  wid  4liat 


he,  in  their  presence,  sienified  his  absent  thereto,  i| 
held  to  be  sufficient  under  Hindoo  Law. 

The  special  appellant  urges  that  he  is  A 
nearest  male  heir  of  the  late  Gunga  Nargjl 
Shome,  and,  as  such,  is  entitled  to  succeedl| 
the  whole  of  his  estate ;  and  that  the  testt 
mentary  paper  set  up  by  the  special  respoit 
ents  is  informal  and  invalid.  I 

Both  the  Lower  Courts  have  held  that 
testamentary  paper  filed  by  the  special 
spondent  is  a  genuine  instrument,  and 
ent  under  the  Hindoo  Law. 

The    paper    Ls   a   statement    which 
drawn  up  in  the  lifetime  of  the  testator, 
at  a  time  when,  though  very  ill,  he  was 
the  full  possession  of  his  senses.    The 
contains  three  columns :  in  the  first  coh 
is  a  recital  of  a  debt  due  by  the  tc 
amounting  to   300  rupees;   in   the 
column  is  a  schedule  of  his  property,  real: 
personal;  it  is  provided  that,  after  paj 
of  his  debts  from  the  proceeds  of  thesal^i 
his  landed  property,  the  surplus  is  to  be 
propriated,  first  to  the  payment  of 
legacies  to  various  parties,  and  the 
if  any,  for  the  funeral  obsequies  and  sri 
the  testator.     This  paper  is  duly  attestedj 
the  subscribing  witnesses,  who  depose 
was  drawn  according  to  the  instructioi 
the  testator,  and  that  be  signified,  in 
presence,  his  assent  thereto. 

Such  an  instrument  is  not  to  be  t( 
the  strict  and  technical  rules  of  English 
\Under  the  Hindoo  Law  a  nuncupative 
legal ;  and  we  have  no  hesitation  in  hoi 
that  this  instrument  is  genuine,  and  tl 
represents  and  embodies  the  intentions 
testator.     In    this    view     we    continn 
decision  of  the  Court  below,  and  dismiss  < 
appeal  with  costs  and  interest. 
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The  14th  July  1865. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Set 

Karr,  Judges. 

Sale — Unpaid  purchase-money  creates  no 
on  the  property  sold  against  third  partiea 

Case  No.  543  of  1865. 

Special  appeal  from  a   decision  passed 
the  Principal   Sudder  Ameen  of  Sat 
dated  the  jjth  December  1864,  affirmtng^ 
decision  passed  by  the  Sudder  Ameen 
that  District,  dated  tie  8th  July  1S64. 
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}3|00  Koonwur  (Plaintiff),  Appellant. 

versus 

[^fWttttf  Koon^iir  and  others  (Defendants), 

Respondents, 

r.  j?.  T»  Allan  and  Baboo  Kalee  Kishen 
Sein  for  Appellant. 

,  Jbiwj  Dehendro  Narain  Bose  and  Greesli 
Chunder  Ghose  for  Respondents. 

rho  allow  a  property  to  leave  their  possession 

Uie  purchase-money  is  complete  cannot  recover 

idurd  parties  who  are  purchasers  in  good  faith  and 

ilaable  coasideration,  even  if  those  persons  had  no- 

tdf  the  amouQt  of  the  consideration-money  remain- 

fvpaid. 

[Tie  facts  of  this  case  and  the  position  of 
several  parties  are  not  very  clearly  laid 
in  the  judgment    of    either    of    the 
;  but,  as  given  to  us  by  IVIr.  Allan,  and 
M  denied  by  the  respondent,  they  are  as 
One  Dukhim  Sahoo  got  a  decree 
Jiwat    SaJbKX),    and    attached    his 
srtraome  time  in  1839.     Subsequently, 
was  deposited  by  the  husband  of  the 
plaintiff  in  June  1839,  so  as  to  liber- 
property  ;  and  the  decree-holder  then 
jkd^  money  so  deposited  out  of  Court. 
Jtwat  Sahoo  executed  a  bill  of  sale  in 
\x  1839  to  a  third  party,  one  Ji  Lai, 
rupees,  and  stipulated  that,  of  this 
tbe  purchaser  was  to  pay  140  rupees 
to  him,  the  vendor,  and  the  remain- 
or  360  rupees,  to  the  plaintiff  before 
}agoo  Koonwur,  on  account  of  the  pay- 
of  the   amount  of  the  decree  above 
)Ded.    The   plaintiff   afterwards    sued 
and  Ji  Lai  for  the  money  so  stipulated, 
gained  a  decree  against  Jiwat  alone.    In 
tion  of  that  decree  tbe  plaintiff  attached 
purchased    Jiwat's    rights    and    inter- 
in  the  said  sum  of  360  rupees,  which 
in  the  hands  of  Ji   Lai,   and,   having 
>me  the  holder  of  that  right,  now  institutes 
present  action  against  the  heirs  of  Ji 
and  tbe  purchasers  from  his  heirs,  the 
^  Sudanis  in  this  suit. 

iTbe  defendants'   case  is  that  they  pur- 
Kd  in  good  faith  from  Mohabir,  the  heir 
Ji  LaJ;  that  they  knew  nothing  of  the 
claimed  as  part  of  the  consideration- 
;  and  that  they  are  not  liable,  as  no 
vas  created. 
The  Lower  Appellate  Court  amending  tb« 
tee  of  the  £rst  Court  has  given  the  plaint- 
a  decree  only  against  Bissessur,  the  heir 
]i  lal,  but  not  against  the  defendants, 
riasers  <rf  the  rights  in  the  property. 
w  appeal  is  made  to  enable  the  plaintiff 
•  mm  the  property  In  suit,  which  is  ^  I 


,  house,  and  to  make  the  respondents  liable  for 
I  the  sum  unpaid  out  of  the  consideration- 
money  of  360  rupees,  with  interest  of  the 
same  amount. 

The  respondents  urge  in  bar  to  the  appeal 
that  the  time  has  expired ;  that  the  plaintiff 
should  have  realized  from  the  original  vendor ; 
and  that  the  suit  cannot  proceed  against 
them.  This  point  was  never  taken  in  the 
Lower  Courts,  and  we  do  not  think  it  right 
at  this  stage  to  admit  such  a  plea  which 
might  easily  have  been  taken  at  an  earlier 
'  stage. 

But  the  point  remaining  for  our  consider- 
ation is,  whether  the  unpaid  amount  of  the 
consideration-money  creates  a  lien  in  favor 
of  the  plaintiff  on  the  property  sold,  and 
whether  she  can  follow  the  same  into  the 
lands  of  third  parties,  purchasers  from  the 
original  proprietor. 

After  full  consideration,  we  are  of  opinion 
that  no  trust  was  created  by  the  deed  of  sale, 
und  that  persons  who  allow  a  property  to 
leave  their  possession  before  the  purchase- 
money  is  complete  cannot  certainly  recover 
from  third  parties  who  are  purchasers  in 
good  faith  and  for  valuable  consideration, 
even  if  these  persons  should  be  held  to  have 
had  a  notice  of  the  amount  of  the  consider- 
ation-money still  remaining  unpaid.  The 
plaintiff's  only  remedy  is  against  the  original 
vendor  and  his  direct  heirs.  In  this  view, 
we  see  no  cause  for  interference,  and  dismiss 
this  appeal  with  costs. 


The  14th  July  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Jtidges. 

Principals  Aod  A^nts— Promisaipfy  Notes— 

Evidence. 

Case  No.  907  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  datfd  the  2^th 
January  186 Sy  affirming  a  decision  passed 
by  the  Principal  Sudder  Amten  of  that 
District,  dated  the  iSth  September  1862. 

Sheo  Churn  Sahoo  and  another  (Defendants), 

Appellants, 

versus 

Mr.  G.  Curtis  (Plaintiff),  Respondent, 
Messrs.  G.   C  Paul  Md  R.  T.  Allan  and 
Baboo      Onoocool      Chunder      Mookerjee 
for  AppelUnta. 
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Mr,  S,  E,  Collis  for  Respondent. 

If  an  agent  signs  a  promissory  note  without  disclos- 
ing the  names  ot  his  principals,  the  latter  are  not  liable, 
and  no  parol  evidence  is  admissible  with  a  view  to 
establish  their  liability. 

The  Judge  is  clearly  wrong  in  holding  that 
the  special  appellants  are  liable.  Messrs. 
Hoare,  Miller,  and  Co.  of  Calcutta  sold  certain 
estates  to  one  Phulleram,  who  represented 
himself  to  be  the  gomashtah  of  the  special 
respondent.  Phulleram  signed  a  promissory 
note  for  1,725  rupees  payable  to  Messrs. 
Hoare,  Miller,  and  Co.,  who  sold  it  to  the 
plaintiff,  Mr.  Curtis. 

The  special  appellant's  Counsel  contends 
that,  as  the  principars  name  does  not  appear 
on  the  promissory  note,  his  client  is  not  liable ; 
and,  further,  that  no  Mahajunee  usage  has 
been  proved  which  would  bind  his  client. 

We  find  that  the  gomashtah,  whether  he 
was  in  the  employ  of  the  special  appellant 
in  that  capacity  or  not,  which  is  disputed, 
signed  the  projnissory  note  without  disclos- 
ing the  names  of  his  principals.  They  are, 
therefore,  not  liable,  and  no  parol  evidence  is 
admissible  with  a  view  of  establishing  their 
liability.  {See  Byles  on  Bills  of  Exchange, 
page  97,  quoted  by  the  learned  Counsel,  Mr. 
Paul.) 

No  Mahajunee  or  Bazar  usage  has  been 
proved  in  operation  of  the  above  principle. 

The  appeal  is  decreed  with  costs  and 
interest. 


The  17th  July  1865.  ! 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Hindoo  Law— Inheritance— Streedhun—In^- 
moveable  property  inherited  by  mother  from 
son. 

Case  No.  932  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  27 th  January  186^,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District^  dated  the  20th  May  186^, 

Punchanund  Ojhab  and  others  (Defendants), 

Appellants^ 

versus 

Lalshan  Misser  and  others  (Plaintiffs), 
Respondents, 

Bahoos  Dwarkanath  Mitter  and  Unnoda 
Pershad  Banerjee  for  Appellants. 


Baboo  Kishen  Succa  Mookerjet  for 
Respondents. 

According-  to  the  Mitakshara  and  the  Vivada  Chi 
monee,  all  property  that  a  woman  inherits  does 
thereby  become  streedhun,  so  as,  after  her  deatl^j 
descend  to  her  heirs.     Immoveable  property  whi  *^ 
default  of  other  intervening  heirs,  has  been  inheril 
a  mother  from   her  son,  descends  on  the   mo 
death,  not  to  her  heirs,  but  to  the  heirs  of  the  son 
whom  the  mother  inherited  it. 

The  point  raised  on  this  appeal  is  w] 
,  ther  landed  estate  which,  in  default  of 
intervening  heirs,  has  been  inherited   b; 
mother    from    her    son,    descends    on 
mother's  death  to  her  heirs,  or  wheth< 
descends  to  the  heirs  of  the  son  from  wl 
the  mother  inherited  it.     There  is  no  qu< 
as  to  the  law  which  prevails  in  Bengal, 
is  admitted  that  the  son's  heirs  will  ii 
in  Bengal,  and    that  the  mother  post 
only  a  life-interest  in  the  son's  estate  sii 
to  the  interest  possessed   in  her  dei 
husband's   estate  by  a  widow.     But    it 
said  that  the  Mithila  and  Mitakshaia 
differ  from  that  prevalent  in  Bengal 
this  point ;  and  that,  according  to  those 
the  estate   inherited  by  a  widow  from  1 
husband,  and  by  a   mother  from  her 
thereby  becomes  her  streedhun ;   and 
the  heirs,  after  the  widow's  or  the  mi 
death,  are  the  widow's  or  mother's  heirs, 
not  the  heirs  of  the  husband  or  the  son« . 

Baboo  Dwarkanath  Mitter,  who  conll 
for  this  view  of  the  law,  supports  it  bfl 
Mitakshara  Chapter  on  Streedhun,  pp. 

to  867,  Colebrooke's  Edition,  and  by  1 

Prosunno  Coomar  Tagore's  Translation  cf| 
Vivada  Chintamonee,  in  which  the  ai 
of  that  work  gives  a  table  of    sni 
according  to  the  Mitakshara.     The 
on  the  opposite  side   rely  upon  the 
Chapter  of  Mitakshara  Law  as  proving 
correctness  of  their  views,  and  allege 
the  remarks  of  Baboo    Prosunno 
Tagore,    evea  if   they   are   to   be  read 
the    opposite    side    would    read   them, 
opposed  to  the  text  as  laid  down  in 
261,  262,  and  292. 

The  eleventh  Chapter  of  the  Mitakshs 
details  the  different  sorts  of  property  whi 
come  under  the  denomination  of  streedhun^\ 
the  separate  property  of  a  woman.    The 
Section  details  it  to  consist  of  all  gifts  made' 
a  woman  by  her  father,  mother,  husband^ 
brother,  or  received  by  her  at  her  marrii 
or  on  her  husband's  second  marriage,  or 
other    separate    acquisition.    The 
Section  repeats  this  definition,  and,  ii 
of  the  words  "  separate  acquisition/'  it 
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**  also  property  which  she  may  have  acquired 
bf  inientance,  purchase,  partition,  seizure, 
or  Snding,  are  woman's  property."  The 
HA  Seaion  lays  down  that  the  term 
ilOBan's  property  conforms  in  its  import 
llh  ks  etymolog)',  and  is  not  technical :  for, 
f  the  literal  sense  be  admissible,  a  technical 
loceptation  is  improper.  The  fourth  Section 
on  to  say  that  the  enumeration  of  the 
rent  sorts  of  woman's  property,  as  above 
is  not  intended  as  a  restriction  of  a 
r  number,  but  a  denial  of  a  less. 
Dwarkanath  Mitter  especially  relies 
these  passages  as  proving  that  all 
which  devolves  upon  a  mother  or 
,  even  by  inheritance,  thereby  becomes 
him  according  to  this  law ;  and  he 
r  points  to  the  eighth  Section  as 
inj  that,  after  the  death  of  the  mother 
the  widow,  her  heirs  take  it.  "  Her 
n  take  it,  if  she  die  without  issue." 
uent  Sections  lay  down  who  her 
n  are.  In  the  Vivada  Chintamonee, 
T  on  the  Table  of  Succession  prepared 
Ihe  Translator,  Baboo  Prosunno  Coomar 
e,  in  the  12th  Rule,  the  following  is 
down  :  "  Any  property  which  a  woman 
is  her  streedhun,  that  is,  peculiar 
Hence  any  property  of  her 
d  which  she  inherits  shall,  on  her 
be  received  by  the  heirs  of  her 
'|«nliar  property.  But  such  property 
,  according  to  the  Smrittshara,  be  her 
hun.  Hence  the  heirs  of  her  husband 
1  receive  it.  If  the  mother  die  after 
eriiing  her  son's  property,  such  property 
mes  her  streedhun.  Hence  the  heirs 
her  peculiar  property  get  it." 
would  appear,  then,  that  the  above-named 
later  of  the  Vivada  Chintamonee  would 
a  distinction  between  the  property 
is  inherited  by  a  widow,  and  the 
rty  which  is  inherited  by  a  mother. 
it  is  not  quite  clear,  from  the  twelfth 
ph  above  quoted,  whether  he  rejects 
nile  as  laid  down  in  the  Smritishara  or 
This  wor^  is  one  of  those  works  upon 
h  he  relies  as  laying  down  the  Law  of 
sion:  and  he  points  out  what  is  the 
as  laid  down  in  that  work.  It  may  be, 
ever,  that  the  Translator,  Baboo  Prosunno 
Tagore,  merely  mentions  it  as  a 
cy,  and  adopts  the  general  rule  as 
Dwarkanath  Mitter  contends  for  it. 
"C  must,  however,  decide  the  question 
"w  us  on  the  law  as  laid  down  in  the 
J^^hara  and  in  the  Vivada  Chintamonee, 
*|j  <<)mion  of  Baboo  Prosunno  Coomar 
""I* well  considered;  but,  if  it  is  contrary 
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to  the  text,  we  must  reject  it.     It  seems  to 
be  quite  clear,  from  the  fact  that  there  is  a 
distinct  Chapter  in  the  law  on  the  woman's 
separate    property,   that  there  is  some   dis- 
tinction between  the  different  sorts  of  pro- 
perty obtained  by  women.      There  is^  certain 
property    denominated    specially    streedhun 
regarding  the  inheritance  to  which  a  different 
rule  of  succession  prevails  from  that  which 
prevails  as    regards    other  property.     It  is 
quite  clear  that  the  different  rule  of  succes- 
sion is  laid  down,  not  because  the  woman  was 
the  last  owner,  but  because  the  property  is 
of  a  special    description,    and    the    special 
description  of  property  is  very  carefully  enu- 
merated, and  clearly  is  such  property  as  a  wife 
or  a  daughter  would  hold  during  her  father's 
or  husband's  lifetime,  and  which  is  specially 
given  to  her  to  be  appropriated  to  her  own 
use.      But  it  is  added  that,  in  addition  to  the 
live  or  six  special  descriptions   of  property 
which  are  particularly  enumerated,  there  may 
be  other  species  of  separate  property  which 
are  not  enumerated,  and  that  it  is  not  to  be 
considered  that,  because  only  so  many  special 
kinds  of  separate  property  are  enumerated, 
there   may   not  be  other  kinds  of  separate 
property.     But  we    think    the    text    clearly 
confines  streedhun  to  be  some  sort  of  special 
separate  property.      The  only  words  which 
in   any  way   militates  against  this   view  are 
the  concluding  words  of  the  second  Section 
of  the  Chapter ;  but  we  think  that  these  are 
to  be  read  in  the  same  category  with  the  last 
description    of  separate    property    given   in 
the  first  Section.     The  words  "as  also  anv 
other    separate    acquisition"    correspond  to 
the   words   "also  property  which  she  may 
have    acquired    by     inheritance,     purchase, 
&c."     Now,  the  separate  property  of  ladies 
of  rank  in  this  country  very  often  devolves 
on  their  successors  by  inheritance,  and  ladies 
may,  with  the  proceeds  of  their  separate  pro- 
perty,    acquire    other    property.     All    such 
would  be  streedhun.     It  would  be  separate 
acquisition  or  acquisitions  of  separate  pro- 
perty by   inheritance,    purchase,    &c.      But  • 
the  property-  of  her  husband  or  her  son,  to 
which  a  woman  may  succeed  as  heir  for  her 
lifetime,  is  nowhere  laid  down  in  the  text 
as  thereby  becoming  streedhun.      If  the  law 
of  the   Mitakshara  on  this  point    was    so 
different  from  that  prevalent  in  Bengal  as  is 
contended,   the   Commentators  would  have 
distinctly  laid  down  the  discrepancy.    As  a 
general   rule,   the   laws  may  be  considered 
to  correspond,  although  there    are    certain 
special  points  on  which  they  differ.     These 
points  are  well  known ;  and,  if  it  is  the  case 
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that,  on  a  property  devolving  on  a  woman, 
the  Mitakshara  Law  at  once  changes  the 
whole  order  of  succession,  surely  there 
would  have  been  soine  precedents  to  that 
effect  in  the  Law-Books.  The  rule  laid  down 
in  Section  J  of  the  Chapter  on  Streedhun  in 
the  Mitakshara,  that  the  words  "  woman's 
property"  are  not  to  be  used  in  a  technical 
sense,  probably  means  that  whatever  estate 
really  becomes  the  woman's  property,  so  that 
she  may  act  with  it  as  she  likes,  may  be 
considered  streedhun,  but  not  that  any  pro- 
perty x^'hich,  at  any  time,  comes  into  a  woman's 
hand^,  even  the  family  property  in  which 
she  is  allowed  onlv  a  life-interest,  is  also  slree- 
dhun.  If  this  was  the  law,  it  would  have 
been  clearly  and  distinctly  expressed,  and 
there  Would  have  been  no  necessity  for  the 
descri{5tion  of  the  different  sorts  of  woman's 
property  which  the  law  lays  down. 

The  text  of  the   Vivada  Chintamonee  is  as 
clear  upon  the   subject  as  the  text  of  the 
Mitakshara.     There  are  several  pages  to  show 
what  special  sorts  of  property  are  woman's 
separate   property   or   streedhun.     It   is    no- 
I  where  laid  down  that  all  property  which  a 
I  woman  inherits  thereby  becomes  streedhun, 
i  and  after  her  death  is  to  be  inherited  by  her 
•  heirs.     The    opinion    of    Baboo     Prosunno 
Coomar  Tagore  is,  therefore,  we  think,  not 
supported  by  the  text  of    either  the  Mitak- 
shara or  of  the  Vivada  Chintamonee  ;  and  the 
contention  of  Baboo  Dwarkanath  Mitter  must, 
we  think,   be   rejected    as   contrar}'  to   law 
and  precedent. 

The  special  appeal  is  dismissed  with  costs. 


The  17th  July  1865. 

Present : 

The  Hon'ble  C.  Steer  and  G.  Campbell, 

Judges. 

Endowment  (Test  of— Being  bona  fide  or 

nominal). 

Case  No.  2  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  0/  the  2^'PergunnahSs  dated  the 
ist  October  1864. 

Gunga  Narain  Sircar  and  others  (Defendants), 

Appellants, 

versus 

Brindabun  Chunder  Kur  Chowdhrv 
( Plaintiff),  Respondent, 

3aboos  Dwarkanath  Mitter  and  Romesh 
Chunder  Mitter  for  Appellants. 
Baboos  Kalee  Prosunno  Dutt  and  Nil 
Madhub  Rose  for  Respondent. 


One  test  of  a  bonn  fide  or  nominal  endcN^meUt  W\ 
see  how  the  founder  himself  treated  the  property* 
how  the  descendants  have  since  treated  it. 

There  is,  we   think,   no  doubt  thai 
late  Durga  Ram  Kur  bought  the  proj 
the  subject  of  this  suit,  ostensively  for 
idol  Gobind  Daib  Ihakoor,  of  which  en< 
ment    he    constituted    himself    the   sebi 
The  plaintiff,  a  descendant  of  Doorga 
and  one  of  the  sebayets,  brings  this  suit^ 
recover  a  moiety  of  the  lands  in  suit, 
same  having  been  taken  possession    of 
Kally  Doss  Sircar  on  the  ijrd  January  i8j 
under  a  purchase  made  in  an  execution* 
in  satisfaction  of  a  decree  of  Kaminee  I>< 
versus  the  plaintiff. 

The    question    is,  was    this  a   bond 
endowment  or  a  nominal  one  ?    If  it 
bond  fide  endowment,  the  lands  could 
be  seized  and  sold  in  execution  of  a  dt 
against  the  plaintiff,  and  the  plaintiff  will 
entitled  to  recover  them  ;  and  if,  on  the 
hand,  it  was   not  a   bond  fide   endow 
it  was  individual    property,   and    liable 
seizure  and  sale  for  a  debt  of  the  owner. 

The  tests  of  a   bond  fide  or  a  nomll 
endowment  are,  how  did  the  founder 
this  property,  or  how  have  his  desce&di 
treated  it ;  has  the  income  of  the  end< 
lands  been  continuously  applied  to  the 
of  dedication } 

The  endowment  was  made  in  Assar  li 
by  Doorga  Ram.     Within  fifteen  days 
that  date,  the  same  Doorga  Ram  tranj 
to   his  brother   Radha   Churn  half  the 
dowed  lands  and  half  their  income, 
deed  of  transfer  does  not  say  that  D< 
Ram  makes  Radha   Churn  the  sebajret 
the  moiety  of  the  lands  transferred  to 
and  there  is  no  warrant  whatever  for 
ing  that  the  purport  of  the  deed  was  to 
a  mere  trust  of  the  moiety  in  Radha  Chi 

J   We  see,  then,  that  Doorga  Ram  dealt 
he  property  as  his  own ;  and,  though 
s  nothing  to  show  that  any  of  his  sons  vclx 
imilar  transfers,  no  attempt  has  been 
^to  prove  that  the  income  t>f  the   so-cs 
^endowed  land  has  been  continuously  dev< 
to  the    service    of   the    idol.    Thete 
certainly     some    private    accounts    of 
plaintiff,  the  judgment-debtor,  put  in  to 
that  the  income  had  been  spent  on  the  \{ 
But  the  accounts  are  for  very  recent  y< 
and  of  three  years  only,  and  ihey  were  oi 
produced,  but  were  not  proved.    There 
therefore,   nothing  whatever    to    show 
the  income  of  the  estate  has  been  spent 
the  idol,  and  this  criterion  of  a  bond 
endowmeht  is,  therefore,  entirely  wanting. 
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iKlcan  never  assent  to  the  doctrine  con- 
fer br  the  pleader  for  the  plaintiff, 
feecaose  a  nominal  endowment  has  been 
made,  it  is  to  be  regarded  as  an  en- 
pnt  for  ever,  and  safe  from  liability 
founder  or  his  heirs,  notwithstand- 
tbat   they    may    neyer    have    spent    a 

■r  on  the  idol,  or  have'^ceased  to  spend 

'i'ng  for  a  generation  or  more. 

Ife,  therefore,    altogether   disagree    with 

Court  below  in  the  opinion  it  has 
5ed,  that  the  lands  are  not  liable  to  sale 
:mion  of  a  decree  against  the  heirs 
rga  Ram.     It  is.  however,   admitted 

Ac  plaintiflF,  \N-ho  is  one  of  the  heirs  of 
Ram,  and  is  not  one  of  the  debtors, 
tied  to    I    anna  out  of  the  8   annas 

viiich  this  sait  is  brought,  and  to  that 
he  will  get  a  decree,  and  the  costs 
parties  will  be  regulated  accordingly. 


The  i8th  July  1865. 

Present : 

I'ble  C.  B.  Trevor  and  G.  Campbell, 
Judges, 

Estoppel — Admissions — Acts. 

Case  No.  1069  of  1865. 

Appeal  from  a  decision  passed  by  the 
tional  Judge  of  East  Bur  divan,  dated 
jist  December  1864^  affirming  a  decision 
by  the  Sudder  Ameen  of  that  District  ^ 
the  2gfh  December  1862. 

>ghun  Dutt  (Defendant),  Appellant^ 
versus 
Gopal  Ghose  (Plaintiff),   Respondent, 

\oo  Doorga  Doss  Dutt  for  Appellant. 

n  Mohendro  Narain  Rose  and   Gopal 
Lai  Milter  for  Respondent. 

I^pbintiff  and  defendant  both  claim  under  S,  The 
t  appealed,  urging  that,  as  S  admitted  the  mo- 
-jlcsbse  of  the  defendant's  purchaser,  the  plaint- 
ibeond  Ky  5*s  admission.  Held  that  the  plaint- 
i  aot  bound  by  any  admission  of  5,  though  he 
^Iwe  been  by  any  Bond  fide  ac^  of  S. 

case  was   remanded   in  order  that 

ipal  Sudder  Ameen  might  enquire 

i^idity  of  Banessur  Bose's  mokur- 

and  its  purchase  by  the  defend- 

7oL  in. 


ant.  The  enquiry  has  now  been  made. 
The  Principal  Sudder  Ameen  has  given  his 
opinion  adverse  to  its  validity,  and  has 
dismissed  the  defendant's  appeal. 

Defendant  now  appeals  specially,  urging 
that,  as  Sagoree  Debia,  from  whom  both 
parties  claim,  admits  the  mokurruree  pottah  of 
Banessur,  the  plaintiff  was  bound  by  her 
admission,  and  his  suit  should  have  been  dis- 
missed. 

We  see  no  weiglit  in  the  objection  of 
special  appellant.  The  plaintiff  was,  in  no 
way,  bound  by  any  statement  of  Sagoree 
Debia,  though  he  might  have  been  by  any 
bond  fide  act  of  hers,  and,  as  the  Lower 
Court  has  found  against  the  truth  of  Sagoree 
Debia's  statement,  we  see  no  ground  for 
interfering  in  special  appeal,  but  reject  the 
application  with  costs. 


The  i8th  July  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Suit  for  resumption  (by  Manager  of  religious 

endowment). 

Case  No.  18  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rungpore,  dated  the  igth  Septem- 
ber  I  ^64,  affirming  a  decision  passed  by  the 
Officiating  Principal  Sudder  Ameen  of  that 
District y  dated  the  26th  May  1864. 

Nobin  Chunder  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Pearee  Khanum  and  others  (Defendants), 

Respondents, 

Baboo  Sreenath  Doss  for  Appellants. 

Baboos  Kishen  Dyal  Roy  and  Mohendro  Lai 
Shome  for  Respondents* 

The  Manager  of  a  religious  endowment  cannot  sue  for 
resumption  of  invalid  lakheraj  land. 

This  was  a  suit  by  the  plaintiff  (the 
special  appellant  before  us)  describing  him- 
self in  different  parts  of  the  record  as  the 
manager  of  a  religious  endowment  and  as 
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a  zemindar,  to  resume  and  assess  certain 
land  in  the  possession  of  the  defendant,  on 
the  ground  that  it  belonged  to  the  mal 
lands  of  his  Opumchukee  estate  granted  by  the 
Rajah  of  Cooch  Behar  for  the  service  of  the 
idol  Dhonessur, 

The  defendant  claimed  the  land  as  lakhe- 
raj,  existing  from  before  the  time  of  the 
British  Government's  accession  to  the 
Dewanny. 

The  Judge  has  decided  that  the  plaintiff 
was  not  a  zemindar  or  proprietor  of  land — 
possessing  the  privileges  conferred  by  Sec- 
tion lo,  Regulation  XIX.  of  1793,  but  simply 
a  manager  appointed  to  look  after  the 
service  of  an  idol,  and  to  expend  certain 
allowances  derived  from  the  rents  of  certain 
villages  upon  it.  He  considered,  therefore, 
that  he  had  no  power  or  authority  to  sue 
for  resumption  of  invalid  lakheraj  land. 
As  for  the  rest,  he  found  that  the  plaintiff 
had  not  been  in  possession  within  twelve 
years,  or,  indeed,  at  any  time,  of  the  land  he 
claimed  possession  of,  and,  therefore,  dis- 
missed his  suit. 

It  is  urged  specially,  that  the  special  ap- 
pellant's position  gave  him  the  power  of 
applying  for  the  resumption  of  alleged  in- 
valid lakheraj  land  situate  within  the  area 
of  his  mal  estate,  and  that  the  Judge  ought 
not  to  have  treated  this  case  as  one  com- 
ing under  the  general  Law  of  Limitation. 

With  regard  to  the  first  point,  we  think 
the  Judge  was  right.     In  his  original  plaint, 
the  special  appellant  styled  himself  simply 
a  manager,  and  it  was  not  till  afterwards 
in  his  appeal  to  the  Judge  that  he  claimed 
the    status    of    zemindar.     The     manager 
of  a  religious  endowment,  consisting  of  the 
profits  of   a  number  of  villages  after  pay- 
ment of  the  Government  revenue,  can  have 
no  right  either  to  the  name  or  the  privileges 
of  a  zemindar.     He  merely  expends  in  the 
service  of  an  idol  the  surplus'  profits.     The 
zemindar,  so  far  as  the  record  shows  us, 
for    the     special     appellant    produces     no 
sunnud    or    grant    from   the   proprietor,    is 
still  the  Rajah  of  Cooch  Behar  who  gave 
the  endowment,  and  he  only  is  in  a  position 
to  sue  for  resumption. 

This  being  so,  the  special  appellant  could 
only  sue  to  recover  the  land  in  special  re- 
spondent's possession,  on  the  ground  that  he 
had  been  dispossessed  of  the  same ;  and  to 
succeed  in  such  a  suit,  he  must,  in  the  first 
place,  have  proved  that,  some  time  within 
twelve  years,  he  had  himself  been  in  posses- 
sion.    But  the  Judge  has  found,  as  a  fact, 


that  special    appellant  has  been  altoget 
unable  to  show  any  possession  at  all  at 
previous  time. 

Under  these  circumstances,  we  see 
reason  to  interfere  with  the  Lower  Coi 
order,  and  dismiss  the  special  appeal 
costs. 


The  1 8th  July  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  C.  Steed 

Judges. 

Suit  for  joint-possession  by  Co-sharer—] 
of  lessee  of  other  Co-sliarers— Adverse 
session — Limitation. 

Case  No.  74  of  1865. 

Regular  Appeal  from  a  decision  passed, 
the  Principal  Sudder  Ameen  of  Mottn 
dabad,  dated  the  2jrd  December  i86if. 

Jardine,  Skinner,  and  Co.  (Defendant 

Appellants^ 

versus 

Ranee  Shama  Soonduree  (PlaintifF)i 
Respondent. 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfom 
Baboo    Onoocool    Ch under  Mookerji 
Appellants. 

Baboos  Kishen  Kishore  Ghose,  Sreenatk 
and  Nuleet  Chunder  Sein  for  Responds 


andj 


To  bar  the  right  of  a  partner,  an  adverse 
of  separate  proprietorship  must  be  pleaded 
blished  by  the  co-partners,  and  not  by  a  lessee 
co-partners,  much  less  where  the  lessee's  lease 
pi  red. 

^  A  lessee  cannot  claim  to  be  considered  a 
virtue  of  a  right  of  occupancy  if  he  has  never 
such  a  rig-ht,  and  after  he  has  denied  the 
right  altogether. 

Suit  laid  at  rupees  1 6,703-1 2-2g.  ^^' 

The    plaintiff,    the    widow    of   M( 
Narain,  describing  herself  as  a  2  annag 
gundahs    shareholder   in    turuf   Bun| 
buddunpore,  sues  to  recover  joint  posJ 
with  her  co-partners  in  the  turuf  of  a 
of  considerable  extent  which  is  inclnw 
the  turuf. 

One  of  the  co-sharers  makes  no  appcJ 
Another  admits  the  plaintiff's  right;  bflt^ 
dine,  Skinner,  and  Co.,  who  hold,  or  did 
a  lease  from  the  Court  of  Wards,  acting] 
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bdaK  (rf  the  plaintiff's  co-sharers,  when  they 
Htfe  in  their  minority,  without  actually 
dkqrio^  the  plaintiff's  allegation  that  she  is 
IS^Auer.  raise  various  pleas  in  bar,  1.  e., 
that  ihev  hold  the  lands  as  lessees  un- 
the  proprietors;  that  they  have  held 
for  20  years,  paying  the  proprietors  the 
ted  rent;  and  that,  the  plaintiff  not 
ig  been  in  possession  at  any  time  within 
Bive  years  from  the  institution  of  the  suit, 
!  suit  is  barred, 
appears  that  this  same  plaintiff  brought 
some  years  ago  against  the  co-sharers 
Jardine,  Skinner,  and  Co.,  alleging  that 
estate  which  belonged  to  him' and  his  co- 
srs  had  been  partitioned  between  them : 
iin  that  suit  he  claimed  to  have  a  separate 
in  the  lands  for  which  he  now  sues  for 
rion  in  conjunction  with  his  co-sharers, 
was  ruled  in  that  former  suit  that  the 
itiff  had  given  no  reliable  evidence  of  a 
so  that  his  claim  10  the  exclusive 
ion  of  the  land  in  dispute  could  not 
decreed  ;  but  it  was  fully  conceded  that  he 
one  of  several  sharers  who  were  in  joint 
■sion  of  the  estate. 

ym,  his  right  to  be  considered  one  of 
letors  has  already  been  placed  be- 
dispute,  independent  of  the  evidence 
in  this  suit ;  and,  unless  he  is  bar- 
Aere  is  no  other  order  which  can  be 
in  this  suit  than  to  award  him  the  joint 
rion  which  he  now  seeks.     That  pos- 
has  been  awarded  by  the  judgment 
like  Lower  Court  with  mesne-profils  from 
i^daie  of  alleged  dispossession. 

ine.  Skinner,  and  Co.,  the  lessees  of  the 

co-sharers  of  the  plaintiff,  alone  appeal, 

plea  of  their  Counsel  is,  as  it  was  in  the 

below,  tliat  the  plaintiff's  suit  for  pos- 

is  barred.     The  argument  of  the  Coun- 

that,  inasmuch  as  the  appellant  was  the 

of  the   plaintiff's   co-sharers   and   of 

shares  only,  he  was,  in  regard  to  the 

T,  a  trespasser ;  and,  as  such,  he  can 

adverse  possession  and  thus  the  Law  of 

ition  as  a  bar  to  the  plaintiff's  action. 

>W  there  might  be  something  in  this 

rt,   but   it   is   not   in  the  light  of  a 

\T  that  Watson  has  made  answer  to 

tnh.    His  contention  before  the  Lower 

and  even  in  his  written  grounds  of 

10  us,  has  been  that  he  was  in  pos- 

of  the  lands  in  dispute  as  the  lessee 

a  lease  from  the  plaintiff's  co-sharers. 

^•■di  lessee,   he  joined   issue   with   the 

whether,  by  his  previous  possession 

than  tvelve  years,   the  plaintiff's 

faction  was  not  barred.     He  never  said, 


as  his  Counsel  now  puts  the  case  for  him, 
that  his  lease  from  the  co-sharers  gives  him 
no  right  to  take  possession  of  the  plaintiff's 
share ;  but,  in  other  words,  that  he  was  in 
respect  to  the  plaintiff  a  wrong-doer,  and,  as 
such  only,  in  adverse  iK)ssession  of  the  plaint- 
iff's share.  Had  he  said  this  in  his  answer, 
the  plaintiff  would  *have  known  probably 
how  to  meet  the  case,  but  he  was  not  called 
upon  to  meet  such  a  case,  and  we  cannot 
allow  the  ingenuity  of  a  pleader  to  change 
the  whole  nature  of  the  case,  and  to  raise  a 
question  in  appeal  which  does  not  arise  out 
of  the  case  as  the  parties  elected  to  put  it  in 
their  pleadings. 

Another  way  that  the  pleader  for  the 
appellant  attempts  to  make  out,  that  the 
plaintiff  is  barred  from  the  remedy  he  seeks, 
is  that,  as  he,  the  appellant,  has  been  in 
possession  for  more  than  twelve  years  of  the 
lands  in  dispute  as  farmer  under  a  lease 
granted  to  him  by  the  plaintiff's  co-sharers, 
when  they  were  in  sole  possession ;  and  as, 
within  that  period,  the  plaintiff  brought  no 
suit  to  establish  his  own  right,  or  to  ques- 
tion the  act  of  his  co-partners,  or  to  disturb 
the  appellant,  his  right  to  do  so  now  has 
lapsed,  and  the  appellant  cannot  be  turned  out 
of  possession  of  the  share  belonging  to  the 
plaintiff  so  long  as  his  lease  lasts. 

It  is  to  be  borne  in  mind  that  it  is  not  the 
plaintiff's  co-sharers  who  contest  the  plaintiff's 
right  to  joint  possession ;  but  a  party  who 
holds  a  farm  acquired  from  the  co-sharers. 
The  latter  do  not  plead  that  the  plaintiff's 
right  to  take  possession  jointly  with  them  is 
barred  ;  and,  unless  the  appellant  had  raised 
the  objection,  the  plaintiff's  suit  would  have 
been  decreed  as  a  matter  of  course.  Is  it 
then  competent  to  the  appellant,  as  a  farmer 
only,  to  say  that  the  plaintiff,  whose  right  to 
a  proprietary  share  in  the  farmed  estate  is 
either  admitted,  or  not  denied  by  his 
co-sharers,  is  not  entitled  to  joint  possession 
with  them,  because  he  has  not  sued  within 
twelve  years }  We  hold  that  he  cannot  say 
that  the  plaintiff's  right  of  suit  is  barred  by 
statute.  He  is  competent  to  say  :  "  I  allow 
*'  that  you  are  a  part  proprietor  of  the  estate 
"  which  your  partners  leased  to  me,  but  as 
"you  have  allowed  me  for  twelve  years 
"  to  keep  possession  of  my  farm,  you  have 
**  acquiesced  in  the  act  of  yoiu-  co-partners, 
**  and  time  has  now  put  it  out  of  your  power 
"to  object  to  it,  or  to  disturb  me  in  my 
"  possession."  If  a  lessee  in  a  joint  co- 
parceny estate  could  successfully  use  such 
a  plea,  it  would,  in  fact,  be  a  lessee  disput- 
ing his  landlord's  title.    The  appelant  then 
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cannot  say  that  the  plaintiff  is  barred  from 
suing  for  joint  possession  under  the  Statute 
of  Limitations;  for  a  proprietor  in  a  joint 
estate  held  in  common  could  onlv  be  barred, 
if  those  who  were  his  co-sharers  had  dealt 
with  the  estate  for  twelve  years  so  as  to 
show  that  they  dealt  with  it  as  their  own, 
and  so  dealt  with  it  -  as  utterly  to  destroy 
the  presumption  that  they  were  acting  in 
their  capacity  of  managers  or  trustees  for 
the  whole  body  of  the  proprietary.  To 
hold  a  party,  who  was  allowedly  a  partner, 
to  be  baned  of  his  right  of  a  partner,  an 
adverse  possession  of  separate  proprietorship 
must  be  pleaded  and  established  by  the  co- 
partners ;  and,  unless  they  plead  it  and  show 
it,  one,  who,  like  the  appellant,  is  a  lease- 
bolder  merely  under  the  proprietors,  can- 
not, even  if  he  can  be  allowed  to  show  that 
the  plaintiff  has  exercised  no  acts  of  owner- 
ship for  twelve  years,  be  considered  in  a 
position  to  plead  that  there  has  been  adverse 
possession,  such  as  will  bar  the  claim  of  the 
plaintiff  to  his  rights  of  a  proprietor. 

But,  supposing  that  the  appellant  could 
have  said :  "  You  have  constructively  ratified 
"  the  act  of  your  co-partners  in  granting  me  a 
*•  lease,  and  inasmuch  as  I  have  held  without 
"let  or  hindrance  from  you  for  twelve 
"years,  you  cannot  now  assert  a  rights  tlie 
"effect  of  which  will  be  to  turn  me  out," 
as  a  matter  of  fact  he  has  not  said  this. 
Instead  of  admitting,  as  such  an  argument 
would  imply,  the  right  and  title  of  the 
plaintiff  as  a  co-sharer,  the  appellant  has  most 
strenuously  denied  that  he  has  any  right 
or  title,  and  he  cannot,  while  he  has  all 
along  denied  it,  now  say,  "  I  am  your  lessee, 
"and  you  are  bound  so  to  consider  me." 
Moreover,  it  was  distinctly  stated  by  the  plaint- 
iff in  his  written  statement,  and  as  distinctly 
repeated  by  the  plaintiff's  agent  in  his  oral 
examination,  that  the  lease  which  the  appel- 
lant held  has  expired.  This  has  never  been 
contradicted  by  the  appellant.  No  eviden(:e 
was  adduced  to  show  that  the  lease  was 
Still  in  force,  nor  has  the  deed  of  lease  been 
ever  produced  with  this  object.  Therefore, 
even  if  it  is  allowed  that  the  plaintiff  could 
not;  turn  the  appellant  out  so  long  as  the  lease 
bad  not  expired,  it  was  clearly  the  duty  of 
the  appellant  to  rebut  the  statements  opposed 
XQ  him  in  this  matter,  by  proving  that  his  lease 
had  yet  to  run,  but  he  did  not  prove  this. 

A5  a  last  resource,  the  pleader  for  the  ap- 
pellant brings  to  his  help  the  established  facts 
of  this  case  as  showing,  as  he  thinks,  the 
equiiableness  of  considering  him  in  the 
light  of  a  tenant  of  the  plaintiff.     He  held, 


he  says,  these  lands  from  and  under  ll 
plaintiff's  co-sharers  at  a  time  he  had  ev«j 
reason  to  suppose  that  the  estate  \GSiiit 
in  them  and  them  alone ;  he  has  held  a 
lands  for  20  years,  and  has  paid  the  co-shar^ 
the  full  and  stipulated  rents,  and  he  thUjj 
it  will  be  very  hard  if,  after  such  a  length) 
possession,  he  is  to  be  deprived  of  || 
occupancy  of  the  lands.  But  he  has 
pleaded  a  right  derived  from  a  right  vj 
occupancy.  He  cannot,  iri  one  breath, 
to  the  plaintiff,  "  you  have  no  right  of  \z\ 
lord  in  this  property,"  and,  in  the  next, 
"  you  have  such  a  right,  and  you  are  hi 
to  consider,  me  as  your  tenant,  and  that 
a  long  past  period."  Hs  had  his  electu 
and  he  chose  to  deny  the  plaintiff's 
altogether,  and  he  cannot,  now^  that 
plaintiff's  right  has  been  established,  ti 
round  and  say,  "be  it  so,  still  you  mi 
acknowledge  me  as  your  tenant." 

On  a  review,  then,  of  all  the  facts  of 
case,  wx  cannot  admit  the  arguments  hn 
forward  by  the  pleader  for  the  appellapjb 
and  we  see  no  reason  to  disturb  the  y 
ment  of  the  Lower  Court,  that  the  pi 
is  entitled  to  a  decree  in  the  terms  he 
for,    that   is,   a  decree    for   joint-p( 
wqth  his  co-sharers  of  the  estate  the 
of  dispute. 

In    regard   to  wasilat,   which   the 
Court   has   awarded   from   the   date   of- 
alleged   dispossession,   viz.,   from    the 
December  1852,  we  think  that,  with 
ence  to  what  has  been  ruled  as  the  pi 
practice  in  such  cases,  the  plaintiff 
recover  wasilat  from  any   date   earlier 
six  years  from  the  date  of  the  institut 
this  suit,  and  we  amend  the  decree  of 
Lower  Court  accordingly,  and  the  a 
suit  will  be  reduced  proportionally. 

The    Principal   Sudder  Ameen   has 
we    think,    erred    in    giving    the 
Mussamut     Soomeira     Debee     against 
appellant.      This    person     is     one    of 
plaintiff's  co-sharers,  and  was  made  a  d< 
ant  for  the   purpose,    it    seems    10    \x% 
aiding  the  plaintiff  by  an  admission  ol 
right.     It  was  not  necessary  for  her  to. 
any  answer  at  all ;  and,  as  it  is  quite 
with   what  object  it  was   filed,   we    do 
consider    it    equitable    that    the     appel 
should  be  saddled  with  the  costs  of  a 
who    was    improperly    made    a    subsi 
defendant  to  answer  the  plaintiff's  own 
In  this  respect,  too,  we  alter  the  jud]^ 
of   the   Principal   Sudder  Ameen,    and 
costs  of  suit  of    Soometra  Debee   will 
defrayed  by  the  plaintiff. 
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The  i8ib  July  1865. 
Present : 

)n'ble   C.    Steer  and  E.    Jackson, 
Judges, 

-Suit  for   profits   alleging  dzspos- 
sesaion. 

Case  No.  954  of  1864. 

\  Appeal  from  a  decision  passed  by 
\udge  of  Midnapore^  dated  the  2jth 

xry  i864fj  modifying  a  decision  pass- 
^ke  Principal  Sudder  Aineen  of  that 

f,  doled  the  26th  September  i86j, 

Dayee  and  others  (Defendants), 
Appellants^ 

versus 

IhoQ  Soodun  Mytee  (Plaintiff), 

Respondent, 

xngshee  Doss  Seal  for  Appellants. 

H^m       Chuj^der      Bamrjee     and 
cool  Chunder  Mookerjee  for 
Respondent. 

caa  sue  for  the  profits  of  property  from 
'kas  been  dispossessed  by  the  defendant, 
oblieed  to  sue  for  possession.  The 
tey^rtuw.  by  Clause  12,  Section  i.  Act  XIV. 
.^piicable  to  such  a  suit. 

,ve  admitted  an  application  fpr  9 
OQir  judgment  in  this  case. 

ia  which  this  suit  was  brought 
correctly  stated  to  us  at  the  former 
It  appears  not  to  have  been  a  suit 
r  the  principal  and  interest  lent  on 
sbgee  lease  for  eight  years,  but  a 
Log  a  dispossession  by  the  lessor, 
ing  the  profits  which,  under  the 
iuld  have  come  into  the  ba^ds  of  the 
the  years  1264  to  1270,  and  an 
amount  of  profits  for  the  years 
1272,  which  still  had  to  run.  The 
efor«,  is  not  so  much  founded  on  a 
f  contract,  but  is  more  in  the  shape 
for  the  specific  performance  of  ihai 
not  by  obtaining  possession  of  the 
leased,  but  by  obtaijiing  the  profits 
roperty.  To  such  a  suit,  Clause  10, 
,  Act  XiV.  of  1859,  does  not  apply, 
ordinary  Law  of  Limitation,  Clause 
n  I,  Act  XIV.  of  1859.  The  plaint- 
fore,  within  time,  and,  setting  aside 
ec  judgment,  we  confirm  the  orders 
y  the  Lower  Court,  holding  that  the 
t  barred  by  the  li-aw  of  Limitation, 
on  very  diffei^nt  grounds  from 
which  the  Lo^p^r  Court  ca/^e  to  the 
lii^n. 


We  now  proceed  to  try  the  remaining 
points  urged  on  this  appeal. 

It  is  said  that  the  action  will  not  lie  as 
brought ;  that  the  plaintiff  was  bound  to  sue 
for  possession,  and  could  not  sue  for  the 
profits  only.  But  no  sufficient  reasons  are 
given  for  this  view.  The  defendant  is  col- 
lecting rents,  which  properly  belong  to  the 
plaintiff  whom  he  has  dispossessed.  The 
plaintiff  is  entitled  to  those  rents,  and  the  de- 
fendant must  restore  them  to  the  rightful 
owner. 

It  is  then  said  that  the  Lower  Court  has 
not  correctly  found  that  the  plaintiff  has 
been  dispossessed  by  the  defendant — a  fact 
which  was  denied  by  the  defendant.  There 
is,  however,  a  clear  finding  upon  the  point  on 
the  evidence,  and  the  Judge  says  he  sees 
no  reason  for  differing  from  the  opinion 
formed  by  the  Principal  Sudder  Ameen. 

We  see,  then,  no  sufficient  ground  for  in- 
terference in  the  Lower  Court's  decision,  and 
dismiss  this  appeal  with  all  costs. 


The  20th  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judgts, 

Transfer  of  suit — Omis»ion  of  Juc^f  to  give  fea- 
sons  for — Procedure  a3  to  amendinent  of  issues, 
&c. — Issue  of  commission  to  examine  absent 
Witnesses — Notice  to  opposite  party — Inter- 
est on  interest  of  Government  Promissory 
Notes. 

Case  No.  90  of  1865. 

Regular  Appeal  from  a  decision  parsed 
by  the  Judge  of  Hooghly,  dated  the  agth 
December  1864, 

Tarucknath  Mookerjee  and  others  (Defend- 
ants), Appellants, 

versus 

Gouree  Churn  Mookerjee  (Plaintiff),  Re- 
spondent, 

Mr,  J,  Read  and  Baboos  Dwarkanath  Mit- 
ter  and  Sham  Lai  Mitter  for  Appellants. 

Messrs.  W,  A .  Montriou  and  G,  C.  Paul  and 
Baboo  Romanath  Bose  for  Respondent. 

Suit  laid  at  rupees  21,971-6  as.  2  pie. 

The  merr  transfer  of  a  suit,  for  the  convenience  of  the  pubilc, 
or  for  the  acceleration  of  buHinciiS,  from  one.  Subordinate  Cottrt 
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to  another,  does  not  affect  the  authority  of  the  Jud|;e  of  the 
Distri  A  Court  to  transfer  it  to  his  own  Hie  or  to  another  Court, 
or  to  re-transfer  it,  if  he  see  sufficient  cause  for  so  doinj?.  Nor 
would  the  circumstance  that  a  case  had  been  up  in  appeal  to 
the  High  Court  on  a  preliminary  point,  and  been  remanded 
for  a  trial  on  the  merits,  lim-t  the  authority  of  the  DistriA 
Court  to  brine  it  on  to  his  own  file,  or  to  transfer  it  to  the  file 
of  a  Court  other  than  that  in  which  it  was  instituted.  The 
omission  of  the  Judge  to  assign  hin  reasons  for  transferring 
the  case  does  not  vitiate  his  proceeding. 

When  a  Judge  transfers  a  case  to  his  own  file,  he  is  at 
liberty  to  amend  the  issues  first  laid  down,  and  to  prove  ad- 
ditional  issues,  and  to  go  into  the  whole  case,  except  upon 
any  question  upon  which  there  has  been  a  judicial  finding. 

The  issue  of  a  commission  for  the  examination  of  an  absent 
witness,  without  notice  to  the  opposite  party,  even  if  not 
illegal,  is  objectionable. 

Interest  may  be  claimed  on  the  interest  of  Government  Pro- 
missory Notes  withheld  by  another. 

The  admitted  facts  of  this  case  are  as 
follow  :  Ram  Narain  Mookerjee  (now  re- 
presented by  the  appellants),  the  uncle  of 
the  plaintiff,  had  made  over  to  his  charge 
six  Government  Promissory  Notes  for  Sicca 
rupees  1,23,600,  the  property  of  the  plaint- 
iff and  his  two  brothers.  Ram  Narain  had 
them  renewed  in  his  own  name,  and  drew 
the  interest  thereon,  amounting  to  rupees 
29,926-6-9,  which  he  divided  among  the 
three  brothers  on  the  22nd  Bysack  1254 
(4th  May  1847).  On  2nd  August  1851, 
plaintiff  received  from  Ram  Narain  two  Go 
vernment  Promissory  Notes  for  Sicca  rupees 
35,000  ;  on  nth  October  1852,  rupees  2,000 
in  cash ;  and  on  17th  October  1853  a  further 
sum  of  rupees  1,000  in  cash.  On  the  2nd 
June  1853,  plaintiff  received  rupees  2,000 
in  Government  Promissory  Notes,  which, 
however,  he  alleges,  were  on  a  different  ac- 
count ;  and,  lastly,  the  Court  find  that  he 
received  a  further  sum  of  rupees  3,750 
through  his  Attorney,  Mr.  Hedger,  on  22nd 
February  1851,  a  fact  admitted  by  his  Coun- 
sel, as  the  sum  is  entered  in  the  late  Mr. 
Hedger*s  books. 

Plaintiff  brings  his  action  to  recover  ru- 
pees 6,200,  the  balance  of  the  Government 
Promissory  Notes  due  on  his  third  share  of 
the  sum  of  rupees  1,23,600,  interest  on  the 
whole  of  his  third  from  May  1847,  the  last 
date  of  payment  of  interest  to  2nd  August 
1851,  when  he  received  the  two  Notes  for 
rupees  35,000,  and  then  interest  on  the 
balance  up  to  date  of  suit,  deducting  subse- 
quent payments,  and  interest  on  the  interest 
of  the  Government  Promissory  Notes  as  such 
interest  became  due,  and  which  Ram  Narain 
failed  to  pay  to  the  plaintiff,  making  a  total 
of  rupees  30, 1 81-7- 8^. 

In  his  plaint  Gouree  Churn  sets  forth  that 
six  Government  Promissory  Notes  for  ru- 
pees 1,23,600  were  deposited  with  Ram 
Narain  ;  that,  on  24th  April  1847,  plaintiff 


served  him  with  a  notice  through  his 
ney,  Mr.  Hedger,  calling  upon  him  to  del 
plaintiff's  third  share  to  him,  or  he  wl 
render  himself  liable  for  any  loss  of  int{ 
that  might  occur  ;  that  accordingly  (im 
share)  the  defendant  executed  an  agreei 
on  the  20ih  June  1830  for  his  share  ol 
Promissory  Notes,  amounting  to 
41,200  ;  that,  deducting  payments,  a  balj 
of  rupees  30,181-7-2  remained  due  to 
which,  notwithstanding  the  plaintiff's 
quent  demands,  Ram  Narain  had  faile^ 
pay. 

In  his  written  statement,  the  defenl 
Ram    Narain  admits  having  charge  of 
Government  Promissory  Notes,    but  plj 
that,  after  payments  made,  there  remaij 
balance    of   rupees    1,878-4-1    only  du< 
plaintiff.     He   says  that  he  had   paid 
amount  deposited  with  him  by  the  pl^ 
iff,   and  that  the  amount  due  by  hii 
the  three  brothers  was  shewn  in  accol 
bearing  their  signatures  ;  that  plaintiff 
his  brothers  having,  on  20th  June  1850, 
manded  the  Promissory  Notes  and  inU 
he  executed  a  receipt  promising  to  pa] 
each  of  them  his  share  on  15  days' 
being  given ;  that  plaintiff  cannot  dei 
interest  upon  interest,  and  that  the  claii 
interest  is  opposed  to  the  provisions  of  | 
XXXII.  of  1839.     The    defendant    di 
having  received    the   notice  of   24th 
1847,  and  points   to  that  filed  by  pi 
as  being  the  original,  and  that  conseqn^ 
it  could  not  have  been  served,  or  it 
not  be  in  plaintiff's  hands ;  and  the  def| 
ant  declares  that  the    plaintiff's   statei 
of  having  made  repeated  demands  is 
true,  and  that  the  present  action  has 
got  up,  because  the  defendant  was  ob]i| 
bring  an  action  against  plaintiff  for 
of  Government  revenue  paid  on  his  a< 

The  only  part  of  the   plaintiff's 
statement  (which  has  apparently  been  pi 
very  irregularly)  that   we   need  refer 
present  is  the  3rd  para.,  in  which  he  11 
on  his  right  to  interest  on  the  interest  o| 
Government     Promissory     Notes    witl 
from  him  by  the   defendant,  and  he 
this  cannot  be  called  compound  interest^ 
does  not  come  under  Act  XXXIl.  of  i8j 

Before  disposing  of  the  merits  of 
case,  we  must  clear  away  a  cloud  of  ol 
tions  raised  by  the  Counsel  for  the  app< 
regarding  the  pleadings  and  regardinj^ 
proceedings  of  the  Lower  Court.  Witl 
gard  to  the  plaint,  it  is  urged  that  the 
of  action  is  not  properly  stated,  and' 
plaintiff  is  incorrect  in  his  allegation 
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[ikeiSnement  of  20th  June  1850  was  given 
flnfonnity  with  the  notice  of  24th  April 
The  Counsel  points  out  an  error  in  the 
ion  of    the    words   ^^  tudanooshare,'* 
be  thinks  likely  to  mislead  the  Court. 
iDg  that  the  proper  translation  of  the 
is  as  insisted  upon  by  the  Counsel, 
tfaiDk  we  may  dismiss  all  further  refer- 
to  the  said  notice  of  24ih  April  1847, 
appears  to  us  that,  whether  served  or 
papon  the  defendant,  it  had  reference  to 
a  different  matter,  viz.,  the  realization 
distribution  of  interest  then  due  on  the 
lent    Promissory    Notes     in    Ram 
I's   hands,  amounting  to   more    than 
mpees,  which  he  realized  and  paid  to 
iff  and  his  brothers  in  the  May  following, 
is  wholly  unconnected  with  this  case. 
[The  learned  Counsel  then  contended  that, 
the  terms  of  the  receipt  given   by 
iDt,  he  was  entitled  to  1 5  days'  notice 
paying  the  money  deposited  with  him ; 
DO  such  notice  had  been  served  upon 
and,  till  that  were  done,  the  plaintiff 
^AOti^  a  position  to  bring  an  action  against 
for  the  amount  claimed,  for  the  cause 
>n  would   be  that   defendant  failed 
after   notice   served,    but   here    no 
id  been  given. 

think  this  objection  untenable,    for, 

there  had  been  notice  or  no  notice, 

that  the  defendant  had  been  refund- 

I plaintiff  the  sums  due  to  him.    Defend- 

lileges  that  he  has  paid  all  but  1,878 

The  plaintiff  says,  "6,200  rupees  of 

fc|inncipal  is  still  due,  beside  all  the  interest 

jou  have  not  accounted  for  from  1847 ; 

the  interest  thereon,  which  1  might  have 

rd  had  that  interest  been  duly  paid." 


Appeals,  p.  155,  the  words  of  the  law  must  be 
read  literally  and  in  their  common  meaning; 
thirdly,  that  the  Judge,  merely  on  the  pe- 
tition of  Gouree  Churn,  who  was  dissatis- 
fied with  the  Principal  Sudder  Ameen  for 
refusing  to  comply  with  his  request  for 
postponement  of  the  case,  transferred  the 
case  to  his  own  file  without  assigning  any 
sufficient  reason  for  so  doing ;  that  the  Court 
of  the  Principal  Sudder  Ameen  is  one  of 
concurrent  jurisdiction  with  that  of  the 
Judge,  and,  therefore,  the  Judge  had  no 
authority  to  set  aside  the  issues  fixed  by 
the  Principal  Sudder  Ameen,  or  to  pass 
orders  opposed  to  those  passed  by  the  Prin- 
cipal Sudder  Ameen,  for  in  so  doing  he  acted 
as  a  Court  of  Appeal ;  that  he  had  decided 
a  point  which  formed  the  fifth  ground  of 
appeal  to  this  Court  on  a  former  occasion, 
but  was  withdrawn,  and  so  the  order  of  the 
Principal  Sudder  Ameen,  regarding  it  was 
final ;  and,  lastly,  that  the  Judge,  without  giv- 
ing the  defendant  intimation  or  an  opportunity 
to  put  in  a  list  of  interrogatories,  issued  a 
commission  to  take  the  evidence  of  Wooma 
Churn  Mahapatro,  and  admitted  it,  notwith- 
standing the  objection  taken  by  the  defend- 
ant. 

Without  entering  into  the  elaborate  argu- 
ment with  which  the  learned  Counsel  sought 
to  support  these  objections,  it  is  enough  for 
the  Court  to  state  that  it  dissents  almost 
entirely  from  these  objections.  The  Court 
hold  that  the  mere  transfer  of  a  suit  for  the 
convenience  of  the  public  or  for  the  accelera- 
tion of  business  from  one  subordinate  Court 
to  another  does  in  no  way  affect  the  author- 
ity of  the  Judge  of  the  District  Court, 
either   to   transfer  it  to  his  own  file  or  to 


the   balance   thus    said    to   be   due 
a  previous  notice  to  pay  in  1 5  days. 
^c  may  now  notice  briefly  the  objections 
to   the    proceedings    of    the    Judge. 
is  said  that,  under  orders  of  the  High 
dated    23rd   March    1863,   this   suit 
on  the  25th  idem  ordered  to  be  trans- 
from  the  file  of  the  Principal  Sudder 
io,  in  whose  Court  it  had  been  instituted, 
the    file    of    another    Principal    Sudder 
;  that,  secondly,  the  case  had  been 
in  appeal  to  the  High  Court,  and  had 
remanded,  and  con.sequently  that  the 
had   no  authority  to  deal  with   this 
wider  Section  6,  Act  VIII.  of  1859,  for 
no  longer  in  the  Court  in  which  it 
insiituted,  but   was  a  transferred  case 
^tiemanded  case,  and,  as  laid  down  by 


Ihmk  that  a  suit  can   be  brought   to    another  Court,   or  to  re-transfer    it,  if    he 


liBtoogham  in  Vol.  VL,  Moore's  Indian    ment  in  the  case. 


see  sufficient  cause  for  so  doing.  Nor  would 
the  circumstance  that  a  case  had  been 
up  in  appeal  on  a  preliminary  point, 
and  been  remanded  for  a  trial  on  the 
merits,  limit  the  authority  of  the  District 
Court  to  bring  it  on  to  its  own  file,  or  to 
transfer  it  to  the  file  of  a  Court  other  than 
that  in  which  it  was  instituted.  As  for  the 
objection  that  the  Judge  has  transferred  the 
case  without  assigning  any  reason  for  so 
doing,  we  think  it  would  have  been  more 
satisfactory  if  the  Judge  had  given  his 
reasons ;  but  his  omission  to  do  so  does  not 
in  any  manner  vitiate  his  proceedings.  He 
doubtless  saw  what  he  considered  sufficient 
cause  to  warrant  the  transfer,  but  has  failed 
to  record  his  reasons.  The  omission,  how- 
ever, cannot  affect  the  legality  of  his  judg- 
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We  think  also  that  the  learned  Counsel 
Is  wrong  in  taking  exception  to  the  Judge's 
proceedings  when  the  case  was  brought  on 
to  his  file.  It  was  open  to  the  Judge  to 
record  new  issues,  and  to  call  for  further 
evidence  as  if  the  case  had  been  originally 
instituted  before  him,  and  he  was  at  liberty 
to  go  into  the  whole  case  except  upon  any 
question  upon  which  there  had  been  a  judi- 
cial finding.  Section  141  of  Act  VlII. 
of  1859  distinctly  declares  the  power  of  a 
Court  to  amend  the  issues  first  laid  down, 
and  to  frame  additional  issues ;  and, 
therefore,  when  the  case  came  before  the 
Judge  for  trial  on  the  merits,  he  was 
at  liberty,  we  think,  to  set  aside  such 
as  he  thought  irrelevant,  and  to  frame 
riew  ones.  With  regard  to  the  commission 
issued  for  the  examination  of  an  absent  wit- 
ness, we  think  that,  even  if  the  wording  of 
the  law  admit  of  a  commission  being  issued 
without  notice  to  be  opposite  party,  it  is  objec- 
tionable to  do  so.  Each  party  should  have 
the  opportunity  of  examining  the  absent 
witness  by  interrogatories.  In  the  present 
case,  however,  as  nothing  turns  upon  the 
evidence  of  this  witness,  we  think  it  unne- 
cessary to  take  further  notice  of  the  objec- 
tion. 

We  come  now  to  the  merits  of  the  case. 
We  concur  with  the  Judge  in  considering  it 
to  be  proved  that  the  following  sums  were 
paid,  viz, : — 

Rupees  3,750  on  the  22nd  July  1851,  cash. 

Rupees  35,000  on  the  2nd  August  1851, 
two  Government  Promissory  Notes. 

Rupees  2,000  on  the  nth  October  1852, 
cash. 

Rupees  2,000  on  the  2nd  June  1853,  Gov- 
ernment Promissory  Notes. 

Rupees  1,000  on  the  17th  October  1853, 
cash. 

To  prove  payment  of  other  sums,  certain 
books  of  account  kept  in  the  defendant's 
office  have  been  produced,  and  their  correct- 
ness has  been  sworn  to  by  certain  witnesses, 
Ram  Chunder  and  Banee  Madhub,  in  the 
employment  of  the  defendant,  and  Kenaram, 
the  brother-in-law,  and  at  one  time  the  naib 
of  the  plaintiff,  with  whom  it  is  urged  there 
exists  a  strong  feud  in  consequence  of  cer- 
tain suits  instituted  by  plaintiff's  sister 
against  plaintiff  to  recover  certain  properties 
claimed  by  her.  No  receipts  from  the  plaint- 
iff have  been  produced  in  support  of  the 
payments  entered  in  these  accounts,  and  it  is 
acknowledged  that  none  were  ever  taken. 
Is  is  urged,  however,  that,  if  there  were  rea- 
sonable grounds  for  questioning  the  correct- 


ness of  the  entries  made  in  the  defends 
books,  the  plain tiflF,  who  also  has  accot 
might  have  produced  his,  but  that  he 
been  afraid  to  do  so,  and  has  trumped  it| 
silly  story  that  Kenaram   had   made  ai 
with  his  books,  a  story  which  the  Judge 
believed ;  that,  if  this  were  the  case,  pi 
iff  would  not  have  been  able  to  give 
dates  on  which  he   received   the  partic 
sums  which  he  admits  that  he  has  receH 
and  that  the  correct  dates  could  not  have 
given  after  the  lapse  of  so  long  a  period  wil 
a  reference  to  some  accounts.    The  ques 
however,  is  not  what  plaintiff  might  be 
to  show,    but  whether  the    defendant 
proved  his  case,  for  the  burden  is  oti 
Even  supposing  that  these  books  are  of 
character   admissible   as  corroborative 
dence  under  Act  II.  of  1855,  and  it  be  pi 
that  they  have  been  regularly  kept,  yrt 
evidence  goes  merely  to  prove  theci 
lity  of  the  books  as  genuine  accounts 
from,  and  duly  prepared  in,  the  office  rf 
defendant ;  but  the  correctness  of  «cb  i! 
of  payment  is  not  proven  thereby  j^his 
be  done    by    the    receipts    of   tfce 
receiving  the  money,  or  by  other  Si 
evidence;  a  general  statement  by  \\A 
vants    of    the    defendant,    that   they 
usually    present    when  the   payments 
made,  is  altogether  insufficient  for  thisj 
pose.     On  the  evidence  of   Ram  CI 
upon  this  point,  the  Judge  remarks  that 
witness  also  states  that  some  of  these 
ments  were  made  on  letters  presented 
plaintiff's  servant,  but  none  of  these  ' 
are  produced."     And  the  Counsel  for 
appellant  has  gone  somewhat  oat  of  bis 
to  find  fault  with  the  Judge  for  makii 
statement  not  supported  by  the  evidei 
the  record,  pointing  out  that  the  witness 
nothing  about  plaintiff's  letters,  but  letMJ 
ceived  from  the  defendant's  house  at  J( 
The  Judge,  however,  says  nothing  of  ph 
iff's  letters,  but  that  letters  were  brought 
plaintiff's  servants  indicating  that  these 
orders  given  by  defendant  for  the  paj 
of  money  to  the  plaintiff,  and  brought 
plaintiff's  servants  to  the  defendant's  of 
and  inferring  that,  if  the  money  were  paidj 
them,  it  is  scarcely  to  be  supposed  that 
defendant's  servants  would   allow  them 
take    it   without   receiving    some    kind 
receipt  form  them,  either  on  the  back  of 
letter  or  on  a  separate  piece  of  paper, 
witness,  however,  said,  "When  the  Bal 
remained  at  Joonaye,  the  order  of  payrt 
is  sent  under  letter,  and  when  they  rcmti|H 
Calcutta,  they  call  the  cashier  and  order  * 


.«Ms] 


Civil 


THE   W£££LY    REPORTER. 


Rulings. 


tS'i 


littftbemonej."    Though  there  has  been 
JIJm  maccoracy  in   quoting  this  part  of 
^'    **6nce,  it  would  have  been  quite  suffi- 
tlD  have  pointed  it  out  without  charging 
ftigt  with  wilful  inacceracy.     Plaintiff 
^ays  in  his  written  statement  that,  with 
'  to  the  cash   paid   to   him   on    nth 
\x  1852  and  17th  October  1853,  the 
lant  took  separate  receipts,  and  these 
)  only  cash  payments  he  admits.     We 
therefore,  that  there  is  no  sufficient 
of  the  payments  alleged  by  the  defend- 
have  been  made  by  him  other  than 
fcents  enumerated  above. 
rail  regard  to  the  interest  claimed,  it  is 
'  io£  the  appellant  that  plaintiff  came 
Court  upon  a  contract;  that  on  25th 
1863,  ^^   presented   a  petition   re- 
ting  his  former  claim,  and  stating  that, 
iSamnarain  had  misused  his  Government 
he  was  entitled  to  recover  them  with 
Lper  cent,   interest.     He  abandoned  his 
case,  and  took  up  this  new  case,  and 
^Ae  trial   both   were  abandoned   by  the 
and  the  Judge  has  found  a  third 
»r  him.     The  Judge  holds  that,  as  the 
on  the  Government  Promissory  Notes 
ible  on  a  date  certain,  and  would, 
id  to  plaintiff,  become  part  of  his 
bearing  interest,  therefore  plaintiff  is 
'  under  the  provisions  of  Act  XXXII. 
19    to   interest    thereon.     Now,    it    is 
could  the  Judge  give  interest  under 
•Act    which    plaintiff    himself    declares 
iioihing    to    do    with    the    question  ? 
it  be  said  that  the  Judge  has  exercised 
id   discretion    in   giving  interest,  for, 
I  the  day  for  the  payment  of  interest 
Government   is  fixed    and    certain,    yet 
the    receipt    given    by   defendant   to 
f,  interest  was  not  payable  to  him  till 
[*5  days'  notice.^ 
we  appears  to  us  a  fallacy  in  this  argu- 
in  regard  to  the  notice  upon  which  so 
stress  has  been  laid  by  the  appellant. 
drcumstances  of  this  case  are  such  as  to 
unnecessary  the   service  of   such   a 
as  is  contemplated  in  the  acknowledg- 
of  the  20th  June  1850;  and  we  may 
explain  what  we  understand  to  be  the 
of   this   paper.     It  is  an  acknow- 
by  Ram  Narain  that  he  held  pos- 
of  the  Government  Promissory  Notes 
to  plaintiff  and  his  brothers,  and 
uses  to  pay  the  principal  with  any 
which  might  then  be  due  on  receiv- 
fdays*  notice.     It  does  not,  in  any  way, 
defendant  from  his  obligation  to  pay 
It   when  realized,  nor  oblige  the 
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plaintiff,  whenever  he  required  his  share  of 
the  interest,  to  give  the  defendant  15  days' 
notice.  It  refers  to  a  final  distribution  of 
principal  with  any  interest  then  due,  and  not 
to  periodical  payments  of  interest.  The  pari- 
ties for  some  reason  or  other  had  commenced 
adjusdng  their  accounts,  and  defendant  had 
paid  over  large  sums  to  plaintiff  on  which 
interest  was  legally  due,  and  which  defendant 
had  drawn.  He  was  surely  bound  to  give 
account  for  the  interest  on  the  Government 
Promissory  Notes,  as  well  as  of  the  principal ; 
and,  failing  to  do  so,  it  does  not  require 
plaintiff  to  serve  a  notice  upon  him.  Had  no 
payments  been  made  by  defendant,  and  the 
plaintiff  had  wanted  his  money,  it  might,  after 
the  communication  of  June  1850,  have  been 
advisable,  if  not  necessary,  to  give  notice 
before  bringing  his  action.  But  when  defendant 
made  over  the  Government  Notes,  or  theii 
equivalent  to  the  plaintiff,  he  was,  at  the 
same  time,  bound  to  account  for  the  interest 
which  he  had  received  on  plaintiff's  account ; 
and  if  he  had  received  interest  for  the  plaint- 
iff, and  retained  it  for  his  own  purposes, 
there  is  nothing  unreasonable  in  the  claim, 
now  made  by  plaintiff,  for  interest  on  the 
interest  derived  from  the  Government  papers, 
which,  if  paid  to  plaintiff  as  it  became  due, 
and  was  realized,  might  have  been  invested 
by  him  in  some  way  which  would  have 
vielded  him  interest. 

In  disposing  of  this  case,  we  do  not  think 
that  the  action  of  the  Court  is  restricted  by 
any  of  the  technicalities  so  strongly  pressed 
by  the  appellant.  The  whole  appeal  has, 
we  may  say,  been  a  continuous  string  ot 
technical  objections,  which  we  take  the  liberty 
to  break,  and  shall  endeavour  to  do  justice 
between  the  parties,  whether  plaintiff  has 
stuck  to  his  first  statement,  as  given  in 
the  plaint,  or  has,  for  some  reason  best 
known  to  himself,  attempted  to  raise  any 
other  cause  of  action  by  subsequent  peti- 
tion. Now,  looking  to  the  position  of  the 
parties,  and  I  he  duty  imposed  upon  Ram 
Narain  as  trustee  for  the  plaintiff  and 
his  brothers,  we  have  no  doubt  that,  as  the 
interest  on  the  Government  Promissory  Notes 
became  due,  it  should  have  been  realized 
and  distributed.  Plaintiff  might  have  made 
a  profitable  investment  of  the  interest  if 
it  had  been  regularly  paid  to  him ;  and  be- 
cause the  defendant  failed  to  pay  the  inter- 
est regularly,  which  he  was  legally  bound  to 
do,  we  fail  to  see  why  plaintiff  should  not  be 
entitled  to  interest  upon  that  certain  interest 
irrespective  of  any  demand  he  might  make, 
or  of  any  thing  contained  in  Act  XXXII« 
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of  1839.  We  concur,  therefore,  with  the 
Judge  in  considering  that  the  claim  of  the 
plaintiff  is  good  against  the  defendant.  We 
do  not,  however,  understand  why  the  Judge 
has  allowed  quarterly  interests.  Interest 
on  Government  Promissory  Notes  is  gene- 
rally payable  half-yearly ;  and  it  has  not  been 
shown  us  that  the  interest  on  these  Notes 
was  payable  otherwise  than  half-yearly. 
We  iherefoie  direct  an  account  to  be  pre- 
pared in  this  Office,  showing  the  amount  due 
to  plaintiff  with  half-yearly,  instead  of  quar- 
terly, interests;  and  the  sum  so  found  will  be  re- 
coverable by  him  from  the  defendant,  with 
interest  from  date  of  suit  and  costs  in  pro- 
portion, and  with  interest  on  the  whole  sum 
from  date  of  suit  till  date  of  liquidation. 

The  order  in  appeal  No.  91,  between  the 
same  parties,  which  depends  on  the  decision 
come  to  by  the  Court  in  this  case,  is  confirm- 
ed, and  that  apjieal  dismissed  with  costs. 


The  20th  July  1865.1/ 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Religious  Endowment— Joint  Hindoo  Family- 
Transfer  of  riglit  of  worship. 

Case  No.  914  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  loth 
January  180$,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  ^th  June  1S64, 

Ukoor  Doss  (Defendant),  Appellant, 


versus 

Chunder  Sekhur  Doss  and  others  (Plaintiffs), 

Respondents. 

Baboos  larucknath  Sein  and  Onoocool 
Chunder  Mookerjee  for  Appellant. 

Baboo  Dwarkanath  Mitter  for  Respondents 

• 

Theriffhtof  worship  of  an  idol,  being  the  joint  property  of  the 
members  of  the  family  of  the  endovseri  cannot  be  transferred 


to  a  third  party,  a  stranger  to  the  family,  so  as  to  inure  beyond 
the  life  of  the  assignor. 

I'his  is  a  suit  to  cancel  a  deed  of  assign- 
ment, whereby  certain  endowed  lands  and 
rights  of  worship  were  made  over  to  the 
defendant,  the  special  appellant. 

The  lands  were  endowed  for  the  worship 
of  the  idol  Koonjo  Beharee  Thakoor,  &c. 
The  rotation  of  worship  was  enjoyed  by 
the  different  members  of  the  family  of  the 
endower;  the  said  family  being  a  joint 
Hindoo  family.  Subsequently,  disputes 
arose,  and  one  of  the  members  of  the  family, 
or  Jnggnrnath  Doss,  was  compelled  to  resort 
to  a  suit  for  the  restoration  of  his  turn  of 
worship  and  other  privileges  under  the  term 
of  the  deed  of  endowment.  He  obtained  a 
decree,  confirming  his  rights,  on  the  15th 
May  1849  ;  and,  on  the  12th  November  1853, 
made  over  his  rights,  without  consideration, 
to  the  defendant,  who  is  a  Brahmin,  and 
against  whom  no  objection  can  be  raised  on 
the  score  of  caste  or  incompetency  to 
carry  on  the  purposes  of  the  endowment. 
The  present  suit  is  brought  to  set  aside  this 
deed  of  assignment  as  invalid  and  illegal. 

The  Judge  holds  that  the  deed  of  assign- 
ment amounts  to  a  perpetual  alienation  of 
the  right  of  the  assignor,  and  that  such 
alienation  is  illegal.  The  suit  of  the  plaintiff 
was  decreed. 

In  special  appeal,  it  is  contended  that  the 
assignment  is  not  illegal,  inasmuch  as  the  pur- 
poses for  which  the  endowment  was  origin- 
ally made  are  secured  by  such  arrangement, 
by  the  terms  of  which  the  right  of  manage- 
ment of  the  endowed  lands  and  turn  of  wor- 
ship of  the  idol  alone  pass. 

We  are  of  opinion  that  the  idol  being  the 
joint  property  of  the  members  of  the  family 
of  the  endower,  they  alone  are  entitled  to 
their  turn  of  worship,  and  to  manage  the 
affairs  of  the  endowment.     It  is  the  essence 
of  a  family  endowment  amongst  Hindoos,  that  j 
no  stranger  shall  be  permitted  to  intrude  him-; 
self  into  the  management  of  the  endowment.* 
On  the  death  of  Juggurnath,  without  heirs,  his 
right  to  a  turn  of  worship  and  other  privi- 
leges devolved  to  the  other  surv'iving  mem- 
bers of  the  joint  family.     The  deed  assign- 
ing the  rights  of  Juggurnath  might  be  said 
to  be  valid  during  his  lifetime,  inasmuch  as 
Juggurnath  undoubtedly  possessed  a  right  of 
worship  personally,  or  by  fitting  proxy;  but; 
such  right  could  not  be  transferred  to  a  third; 
party,  a  stranger  to  the  family,  so  as  to  inure 
beyond  the  life. of  Juggurnath.  .    -  » 
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.  We  cMifirm  the  decision  of  the  Lower 
Couit,  and  dismiss  this  appeal  with  costs, 
)JBji[)Jeby  the  special  appellant. 
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The  20ih  July 
Present  : 


le  Hon*ble  C.  Steer  and  E.  Jackson, 
fudges, 

)tion— Exclusive  possession  of  purchas- 
property  by  one  brother  and  his  heirs. 

Case  No.  902  of  1865. 


m/  Appeal  from  a  decision  passed  by  the 

Principal  Sudder  Ameen  of  Nuddea^  dated 

\&i  j/f/  December  186^,  affirming  a  deci- 

^ son  passed  by  the  Moonsiff  of  that  District ^ 

kitithe  2jth  May  1864. 

Ishen  Chunder  Mowleek  and  others 
(Defendants),  Appellants, 

versus 

Chunder  Chatterjee  (Plaintiff)  and 
others  (Defendants),  Respondents, 

9S  Baneenath  Bose  and  Bhuggobutty 
Churn  Ghcse  for  Appellants. 

Uhoos  Kalee  Mohun  Doss  and  Uprokash 
Chunder  Mookerjee  for  Respondents. 

klV^  ooe  of  two  brothers  (who  were  once  joint)  and 

■rira  have  been  in  exclusive  possession  and  enjoy- 

**  of  a  purchased  property  for  a  lonjr  time,  the  pre- 

tion  is  that  the  purchase  was  made  by  that  bro- 

*nd  that  the  other  brother  had  no  right,  title,  or 

"'  in  it. 

'he  subject  of  dispute  in  this  case  is  the 
11 10  a  very  small  bit  of  land ;  and  the 
Jn  and  material  fact  on  which  the  decision 
the  case  rests  is  whether  the  land  was 
jnired  by  Kishen  Chunder  as  his  own 
fcidnal  purchase,  or  whether,  at  the  time 
*M  so  acquired  by  Kishen  Chunder,  he 
his  brother  Gokool  were  living  lo- 
er  as  a  joint  undivided  Hindoo  family, 
«he  purchase  of  Kishen  Chunder  must 
fU^^'xicred  as  a  joint  purchase  bv  him  and 
^.•ibrMher  Gokool. 

J^«  property  was  allowedly  bought  up- 
•aoiof  50  years  ago.     It  is  diflficult,  there- 


fore, after  the  lapse  of  so  long  a  lime,  for  the 
heirs  of  Kishen  Chunder  to  adduce  evidence 
that  the  brothers  Kishen  Chunder  and  Gokool, 
who,  without  doubt,  lived  in  the  same  village 
of  Chagurrea  at  the  time,  were  not  a  joint 
undivided  family.  Whether  the  Principal 
Sudder  Ameen  means  to  find  that  they  were 
a  joint  family  is  not  certain  from  his  judg- 
ment ;  but  he  has  found,  from  the  evidence  of 
a  separate  possession  of  50  years,  by  the  heirs 
of  Kishen  Chunder,  that  the  presumption 
is  that  the  property  belonged  solely  to 
Kishen  Chunder,  and  that  the  plaintiffs,  his 
heirs,  are  entitled  to  it.  There  is  nothing, 
as  the  special  appellant  urges,  which  is 
inconsistent  in  this  finding  with  any- 
thing advanced  by  the  plaintiff.  His  state- 
ment has,  all  along,  been  that  Kishen 
Chunder  alone  and  for  himself  bought  this 
land,  and  the  way  that  the  Principal  Sudder 
Ameen  has  arrived  at  the  same  conclusion 
is  quite  warranted.  There  may  have  been 
a  joint  status  at  some  time  or  another ;  but 
when  we  see  one  brother  in  the  exclusive 
possession  of  a  purchased  property,  and 
when  we  see  his  heirs  and  his  heirs  alone  in 
possession  for  a  century,  we  may  safely  con- 
clude that  the  purchase  was  made  by  the 
party  who  has  had  exclusive  use  and  enjoy- 
ment of  the  property,  and  that  the  other 
brother  had  no  right,  title,  or  interest  in  it. 

It  is  further  objected  that  the  Principal 
Sudder  Ameen  had  no  right  to  find  that  the 
deed  of  sale  by  Soobul,  one  of  the  descend- 
ants of  Kishen  Chunder,  in  favor  of  Huro 
Mohun,  is  not  genuine,  as  there  was  no 
appeal  to  him  on  that  point,  when  he  remand- 
ed the  case  for  re-trial.  We  find,  however, 
that  the  original  appeal-petition  did  object 
to  the  whole  judgment  of  the  Moonsiff,  and, 
therefore,  the  Principal  Sudder  Ameen  was 
warranted  in  holding,  after'  the  case  came 
back  from  the  MoonsifiF,  that  Soobul's  sale 
was  not  genuine. 

A  third  objection  is  that  the  Principal 
Sudder  Ameen  has  not  given  any  reasons 
for  holding  that  a  certain  pottah  alleged  to 
have  been  given  by  a  female  to  one  of  the 
defendants,  and  on  which  the  defendant 
claims  to  hold  the  land  thus  leased,  is  collu- 
sive and  false  ;  but  the  first  Court  found  it  so, 
and  the  Principal  Sudder  Ameen,  though  he 
gives  no  reasons  of  his  own,  may  be  supposed 
to  have  decided  the  question  in  the  way  he 
did  in  reliance  on  the  grounds  and  reasons 
!  set  forth  in  the  judgment  of  the  Lower 
Court  which  he  upheld. 

There  being  no  tenable  grounds  for  the 
<  special  appeal,  we  dismiss  it  with  costs. 
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The  2ist  July  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Appeal — ^Arbitration   without    intervention    of 
Court— Enforcement  of  award. 

Case  No.  174  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  2/f'Per- 
gunnahsy  dated  the   gth   December    186^^ 

*■  reversing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District,  dated  the  28th  June 

•    i864, 

Anund  Chunder  Singh  (PlaintiflF),  Appellant, 

versus 

Gopal  Chunder  Dan  (Defendant),  Respondent. 

Baboo  Mohendurnath  Mitter  for  Appellant. 

,  Baboo   Anund   Chunder    Ghosal  for   Re- 

sponc^ent. 

An  appeal  lies  from  the  order  of  a  Court  directing  the 
entorcement  of  an  award  of  arbitrators  when  the  matter 
was  referred  to  arbitration  without  the  intervention  of  a 
Court.- 

''  The  suit,  it  is  alleged,  was  to  enforce  a 
private  a^*ard  ;  and  it  is  urged  on  special 
appeal  that  there  could  be  no  appeal  from 
the  order  of  the  first  Court  directing  its 
enforcennent  as  provided  by  Section  325. 
Even  if  this  suit  were  of  the  nature  it  is 
stated  to  be,  the  Section  of  Aft  VIII.  of 
1859,  quoted  above,  would  not  bar  an  appeal ; 
it  having  been  held  by  this  Court  that 
Section  325  is  not  applicable  to  awards  sought 
to  be  enforced  under  Section  327,  and  that 
an  appeal  will  lie.  The  Principal  Sudder 
Ameen,  in  deciding  the  appeal,  has  held  that 
the  arbitration  was  altogether  collusive,  and 
has  given  a  decree  for  the  defendant  revers- 
ing the  order  of  the  first  Court.  With  regard 
to  the  other  points  taken  in  special  appeal, 
we  do  not  think  that  they  afFect  the  legality 
pf  the  decision  passed  by  the  Ix)wer  Appellate 
Court,     We  reject  the  appeal  with  costs. 


The  2ist  July  1865.'''- 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Sole  by  Mother— Legal  necessity— Non-recital 
of,  in  deed— Proof  of. 

Case  No.  978  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  14th  January   186^, 


reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  16th  April 
1864. 

Womesh  Chunder  Sircar  (Plaintiff)*  Appel- 
lant, 

versus 

Digumburee  Dossee  and  others  (Defendants), 

Respondents. 

Baboo  Mohendur  Lai  Shome  for  Appellant 

Baboo  Hem  Chunder  Banerjee  for  Respond- 
ents. 

The  mere  non-recital  in  a  deed  of  sale  by  a  mother 
during  her  son's  minority  of  the  leg-al  necessity  for  the 
sale  does  not  vitiate  the  deed.  The  necessity  maybe 
proved  by  other  evidence. 

This  was  a  suit  to  recover  land  sold  by 
the  plainliflF's  mother  during  plaintiff's  minori- 
ty, on  the  allegation  that  there  was  no  legal 
necessity  for  the  sale. 

The  Principal  Sudder  Ameen,  on  appeal, 
differed  from  the  first  Court,  and  held  that 
the  evidence  proved  that  the  sale  was  made 
for  the  plaintiff's  support. 

Baboo  Mohendro  Lai  Shome,  on  special 
appeal,  contends  that,  as  this  fact  was  not 
recited  in  the  deed  of  sale,  the  deed  cannot 
be  supported. 

Such   sale   will    be   confirmed    on  proof,' 
of  legal  necessity  for  the  sale.     It  matters/ 
not  how    that    necessity    is  proved.     The 
recital  of  it  in  the  deed  would  be  one  spedes' 
of  evidence.     That   evidence  is  wanting  in 
this  case ;   but  other  sufficient   evidence  is> 
adduced  to  prove  the  facts  in  the  opinion  of.- 
the  Principal  Sudder  Ameen. 

There  are  no  sufficient  grounds  in  this  case 
for  any  special  appeal.  We  dismiss  this  ap- 
peal with  costs. 


The  25th  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Jurisdiction  (of  Civil  Court) — Suit  for  ascertain- 
ment and  demarcation  of  a  ShDcmee  Talook, 
and  for  assessment  of  rent  thereon. 

Case  No.  112  of  1865. 

Regular  Appeal  from  a  decision  passed  by  tht 
Principal  Sudder  Ameen  of  Tipper  ah,  dat- 
ed the  $th  January  186^. 

Jugut  Tara  Chowdhrain  and  others  (Defend- 
ants), Appellants, 

versus 

Rajah  Protap  Chunder  Singh  and  others 
(Plaintiffs),  Respondents. 
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BimOnoocoal  ^Chunder  Mookerjee^  Chun- 
itrMadhtib  Ghose,  and  Romesk  Chtmder 
Wkr  for  Appellants. 

f.  It,    V.  Dqyne  and  R.    T.    Allan 
\.  Old  Baboos  Kishen  Kishore  Ghose  and 
Ikarianalh  MitUr  iat  Respondents. 

\xa  the  ascertainment  and  denaarcation  of  a 
Talook  is  co^izable  by  the  Civil  Court,  not- 
'  »g  that  it  inclndes  a  claim  for  the  assess- 
|<it  rent  thereon. 

v&  was  a  $nit  by  the  respondents  (plaint- 
the  Coint  below)  for  the  ascertainment 
demarcation  of  the  lands  of  a  certain 
le  Talook,  named  Goorchand  Goor- 
held  by  the  appellants  as  tenants, 
Ifer  the  assessment  of  rent  thereon  (after 
mider  Regulation  V.  of  1812).    The 
included  a  prayer  for  the  ascertain- 
and  demarcation  of  a  Kharija  Talook  of 
aune  name  in  possession  of  the  appel- 
and  held   by  them   direct  from  the 
:tor,  oB  the  ground  that  the  lands  of 
Sfajkmee  Talook  of  which  the  appellants 
ample  tenants  had  been  intentionally 
op  by  them  with  the  lands  of  the 
Talook,  and  that,  to  ascertain  the 
of  land  belorrging  to  the  one,  the 
tion  of  the  other  was  necessary. 
Ettay  remark  here  that  the  respondents 
Action-purchasers  of   some    30  years' 
^,  and  that,  up  to  the  date  of  the  pre- 
tit,  no  attempt  has  been  made  to  define 
lent  of  their  Shikmee  Talook. 
appellants  reply,  firsts  that  this,  being 
Ittil  for   recovery  of   arrears   of   rent   as 
landlord  and  tenant,  ought  to  have 
instituted  under  Act  X.  of  1859  before 
Collector,  aind  that  the  Civil  Court  has 
^^Qrisdiction. 

Stctmdly^    that  Ihey    hold    the    Shikmee 

:,  which  consists  of  14  drones  5  kanees 

•fcBd  only  at  a  yearly  rent  of  501  rupees 

a  dowl  dated  in  the  year  1187,  given 

[tfie  fonner  owners  of  the  zemindaree,  and 

the  dowl  of    1244,   under  which    the 

lents  claim,  and  which  gives  the  ze- 

power  to  measure  the  Shikmee  Ta- 

and  demand  rent  for  any  lands  found  in 

of  the  14  drones  5  kanees,  is  worth- 

having  been  executed  when  the  appel- 

wcre  minors,    by  parties  whose   acts 

not  binding  on  them. 

Tkirdly,  that  the  respondents  have  never 

Fed  any  lands  in  possession  of  the  appel- 

*'  Shikmee,"  and  that  their  allegation 

154  drones  have  been  found  as  belonging 

^  Shikmee  Talook  in  the  ten  Mouzahs 

is  false,  these  Mouzahs  appertaining 

vhOf  and  solely  to  the  Kharija  Talook. 


And,  lasll}',  that  the  Shikmee  Talook  con- 
tains 14  drones  5  kanees  only,  for  which 
appellants  have  always  paid  a  fixed  rent  of 
501  rupees. 

With  regard  to  the  question  of  jurisdiction 
we  think  that  the  action  of  the  Civil  Court 
was  not  barred.  The  suit  has,  no  doubt, 
been  brought  in  an  unusual  and  clumsy  form. 
The  plaintiff  should  have  first  sued  for  tbe 
ascertainment  and  demarcation  of  his 
Shikmee  Talook,  and  then  have  sued  in  the 
Collector's  Court  for  rent  on  it.  But  since 
the  suit  as  brought  contains  matters,  sudh 
as  the  ascertainment  and  demarcation  of  the 
lands,  on.  which  a  Revenue  Court  could  not 
adjudicate,  it  was,  in  accordance  "with 
several  rulings  of  this  Court,  cognizable  by 
the  Civil  Court,  the  question  of  rent  not- 
withstanding. 

Taking  this  view  of  the  case,  it  is  unne- 
cessary for  us  to  go  into  the  question,  whe- 
ther service  of  notice  under  Regulation  V.  of 
18 12  would  take  the  case  from  under  the 
cognizance  of  Act  X.  of  1859. 

On  the  merits,  the  Principal  Sudder 
Ameen  gave  the  plaintiffs  a  decree  ioi  31 
drones  15-10-6-5  over  and  above  the  14 
drones  5  kanees  admitted  by  the  defendants 
to  be  in  their  possession  as  the  Shikmee 
Talook,  and  assessed  them  at  an  annual  jumma 
of  rupees  1,193-9-2  in  accordance  with  the 
rate  mentioned  in  the  dowl.  He  gave  likewise 
mesne-profitsto  the  extent  of  rupees  4, 774-4-8. 
With  regard  to  the  plaintiff's  application 
for  the  ascertainment  and  demarcation  of  the 
respective  lands  of  the  Shikmee  and  Kharija 
Talooks,  he  passed  no  order. 

It  is  urged  in  appeal  that  the  Principal 
Sudder  Ameen  has  decided  the  case  in  favor 
of  the  zemindars  without  requiring  them  to 
give  any  proof  of  their  assertions ;  that  the 
respondents  utterly  failed  to  point  out  the 
lands  said  to  belong  to  the  Shikmee  Talook,  or 
even  to  detail  the  villages  in  which  the  lands 
were  to  be  found.  They  offered  no  proof, 
moreover,  as  to  the  quantity  of  the  lands 
claimed  as  Shikmee,  but  laid  their  suit  at 
254  drones  by  guess,  as  is  proved  by  the 
fact  that  the  Principal  Sudder  Ameen  has  only 
awarded  them  in  all  46  drones  odd,  or  31 
drones  odd  in  excess  of  what  appellants 
admitted  themselves  to  be  in  possession  of; 
that  the  Ameen  conducted  his  enquiry  im- 
properly, and  measured  the  lands  with  a 
smaller  rod  than  the  customary  one  for 
measuring  talooka  lands  ;  and,  lasfly,  that 
the  Principal  Sudder  Ameen  has  given  a 
decree  impossible  of  execution  and  directly 
contrary  to  the  plaint     He  ihas  ordered  31 

e 


1^6 


Cml 


THS  WEEKLY  REPORTSK. 


'RuHngu 


[Vol. 


drones  15- 10-10-15  of  land  to  be  assessed 
without  determining  where  those  lands  are, 
in  what  villages  or  kismuts :  he  has  not  de- 
marcated the  talooks,  nor  decided  what  lands 
belong  to  each. 

It  is  contended  by  the  other  side  that  the 
Principal  Sudder  Ameen  has  done  all  that 
was  under  the  circumstances  possible ;  that, 
during  the  time  that  had  elapsed  since  the 
first  settlement,  the  boundaries  of  the  dif- 
ferent lands  had  become  hopelessly  confused ; 
and  that  it  was  impossible  for  the  plaintiffs 
to  show  where  they  were,  or  to  specify  par- 
ticularly the  lands  they  claimed ;  that  the 
Principal  Sudder  Ameen,  in  referring  to  the 
admission  made  by  the  appellant's  predeces- 
sors in  the  Civil  Court  of  Jehangeernuggur, 
as  to  the  extent  of  the  Kharija  Talook,  took 
the  only  course  open  to  him,  and,  as  all  the 
land  not  belonging  to  the  Kharija  must 
necessarily  be  part  of  the  Shikmee  Talook, 
he  was  right  in  decreeing  the  difference  to 
the  plaintiffs. 

With  regard  to  the  standard  of  measure- 
ment, it  was  contended  that  the  weight  of 
evidence  was  in  favor  of  the  shorter  "  null " 
of  1 6  cubits. 

After  a  lengthened  hearing  of  the  argu- 
ments adduced  on  either  side,  we  do  not  see 
any  reason  why  the  ordinary  rule  of  law, 
which  imposes  on  plaintiffs  the  burthen  of 
proving  their  own  case,  should  be  iset  aside. 

It  is  true,  as  urged  by  Mr.  Doyne,  the 
respondents'  Counsel,  that  the  appellants  are 
auction-purchasers,  and,  as  such,  would  be, 
under  ordinar}'  circumstances,  very  much 
in  the  dark  as  to  what  their  actual  rights 
were  ;  and  that,  as  the  appellants  have 
held  the  Shikmee  tenure  for  the  best  part 
of  a  century,  during  which  time  they  have 
had  every  opportunity  of  confusing  the 
boundaries,  it  would  be  very  difficult  for 
the  respondents  to  show  what  lands  were 
Shikmee  and  what  Kharija.  But  it  must 
not  be  forgotten  that,  in  the  present  instance, 
the  appellants  have  held  as  auction-pur- 
chasers for  upwards  of  30  years,  and  have 
had,  therefore,  every  opportunity  of  making 
enquiries,  and  of  ascertaining  their  rights ; 
and  they  have  been  unable  to  point  out  one 
single  drone  of  land  other  than  those  admit- 
ted by  the  appellants  as  belonging  to  the 
Shikmee  Talook.  They  have  not  been  able 
even  to  specify  the  quantity  of  Shikmee  land 
in  any  one  mouzah.  In  short,  had  they  come 
into  Court  with  their  general  allegation,  and 
had  the  appellants  produced  no  documents  at 
all,  but  contented  themselves  with  a  simple 
denial  of  the  respondents'  allegations,  the  case 


of  the  latter  must  have  been  dismissed  f 
an  utter  failure  of  proof  in  support  of 
one  of  their  statements.     £ut  the  appell 
have  pointed  out  the  14  drones  5    kan 
which     they    say    constitute    the     Shi 
tenure,  and  as  the  dowl,  on  the  strength 
which  the   respondents   sue,    the    dowl 
1244  that  is,  mentions  that  amount  of 
only,  it  is,   we  think,  clearly  on  the  res 
ents  to  show  that  the  appellants  held  I 
in  excess,  and  to  point  out  where  those  1 
are.     They  were  bound  at  least  to  make 
a  primd  facie  case,  but  they  have  done 
thing  at  all. 

The  Principal  Sudder  Ameen  admits 
the  respondents  have  not  been  able  to  p 
that  the  appellants  hold  more  Shikmee  1 
than  those  mentioned  in  the  dowl ;  but 
ceeding  on  the  admission  of  the  appell 
predecessors  before  the  Civil  Court  of  Jeh; 
geernuggur  in   1782,  and   holding,   on 
strength  of  the  appellants  not  claiming  an 
any  other  title,   that  all  the  lands  in  thi 
possession  must  be  either  Kharija  or  Shik^ 
mee,  has  deducted  the  363  drones  menti 
in  that  admission  from  the  quantity  of 
found  by  the  Ameen  to  be  in  the  appel 
possession,  and  has  decided  the  different 
be  Shikmee  land.     Supposing,  for  the 
of  argument,  this  method  of  adjudicati 
be,  under  the  circumstances,  a  proper 
the  amount  of  land  in  appellants'  po 
reckoned  in  drones,  would  still  be  de^ 
on  the  length  of  the  measuring  rod. 
Principal  Sudder  Ameen  has  decided 
the  shorter  nulU  viz,,  that  of  16  cubits  of 
inches  to  the  cubit,  is  the  one  in  general 
but  we  think  that  the  documentary  evid 
adduced  by  the  appellants,  notably  the 
wannah  of  1776,  and  the  parwannah  of  11 
B,  S.  (1775  A.  D.),  together  with  the 
ceedings  of  the  Commissioner,  Mr.  Ke 
dated  1837,  which  mentions  the  perwan 
go  far  to  show  that  for  talooka  lands 
larger  or  sekunduree  measurement  rod 
employed.     It  has  been  shown  to  us  on 
dence,   which  is   not   disputed,    that 
talooks  in  the  same  modufa  were  so  meas 
And,  if  this  be  so,  the  Ameen's  proceedi 
go  for  nothing,  and  are  no  proof  whatever 
the  amount  of  land  now  in  the  appella: 
possession. 

We  have  noticed  the  question,  as  it 
argued  at  some  length  by  both  sides,  but 
decision,    reversing    the    Principal     Sud 
Ameen's  decree,  and  dismissing  the  plaind 
suit  with  costs,  proceeds  on  the  broad  groai 
that  he  altogether  failed  to  prove  any 
part  of  his  plaint. 
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The  27th  July  1865. 
Present  : 

fHon'ble  W.  Morgan  and  Shurabhoonath 
Pundit,  Judges, 

Ke  of  mortg:ag:ed  property  (by  Mort- 
with  power  to  sell)— Rights  of  pur- 

Case  No.  120  of  1865. 

Appeal  from  a  decision  passed  by  Mr. 
Abercrombie,  Judge  0/  Dacca ,  dated  the 
January  186^, 

Robert  Doucett  (Plaintiff),  Appellant, 

versus 

Patrick  Wise  and  others  (Defendants), 
Respondents. 

J.  R.   V.   Doyne  and   C.   Gregory  for 
Appellant. 

Mr.  G.  C.  Paul  and  Baboo  Onoocool 
Ckunder  Mookerjee  for  Respondents. 

Appeal  laid  at  rupees  50,00x3. 

Ilod  Co.,  mortgagees  with  power  to  sell,  sold  the 
ed  property  to  the  defendants.    No  deed  was 
ontil  some  years  afterwards  when  the  mort- 
^  dead.     The  deed  was  in  the  form  followed 
iiVtgagor  is  the  vendor  and  the  mortgagees  join 
yance ;  but  the  words  of  conveyance  were  by 
fees  alone,  and  withont  any  confirmation  by 
,_jor.     Held  that  the  purchaser  did  not,  by 
, acquire  an  indefeasible  estate. 

think  that  the  judgment  of  the  Lower 

on  the    plea  of  limitation,  must  be 

and  the  case  remanded  for  trial ; 

cause  of    action   stated    in    the   plaint 

apparently   accrued   to   the   plaintiff 

appellant)  Within  the  period  ordinarily 

red  by  law  for  a  suit  of  this  kind.     No 

:e  has   yet  been   adduced   on  either 

and  we  can,  therefore,  at  present,  do  no 

than  decide  the  issue  of  limitation,  and 

the  grounds  of  our  decision. 

lands   and   the  Indigo  Factories  in 
were   mortgaged,   in    1840,  to   the 
of    Messrs.     Bagshaw     and    Co.,    of 
by     Mr.     Robert     Doucett,     the 
tiff's  father.     The  defendant  claims  to 
the  property  by  purchase    from    the 
tgagees  in  December  1846,  and  by  a  deed 
! conveyance  to  him,  which  is  produced, 
"  is  dated  the  20th  February    1850.     It 
lilted  that  this  deed,  which  purports  to 
nude  by   (among  other    persons)    Mr. 
Doucett,  was  never  executed  by  him, 
Idiathis  death  occurred  before  the  time 
>ll  execution.     The    plaintiff    contends 
iielther  by  this  deed,  nor  by  any  of  the 
)ns  prior  to  it  which  took    place 


between  Bagshaw  and  Co.  and  the  plaintiff's 
father,  and  the  defendant  Wise,  has  the 
property  ever  been  completely  transferred 
by  purchase  to  the  latter ;  and  that  he  has 
acquired  only  a  defeasible  interest  therein, 
subject  to  a  right  of  redemption  now  vested 
in  the  plaintiff,  as  heir  to  his  father,  and 
which  he  seeks  to  enforce  by  this  suit. 

Messrs.  Bagshaw  and  Co.,   being  them- 
selves   only    mortgagees,     could,     in     that 
character  alone,  convey  no  larger  or  other 
interest   to  Wise,   who   bought  from  them, 
than  their   mortgage    interest,    unless    they 
were  duly  empowered  by  Robert  Doucett,, 
the  owner  of  the  property.     The  mortgage- 
deed  contained,  it. is  admitted,  a  power  of 
sale;   and,  if  th«   deed   of    1850  can   have 
effect  as  a  deed  of  sale  made  in  execution 
of  this  power,  it  gives  to  the  purchaser  a 
complete  title.    ■  If  the  deed   operates,  not 
as  an  execution  of  the  power,  but  simply  as 
a   conveyance   by  the   mortgagor    and    the 
mortgagees  of  their   respective   rights    and 
estates,  it  cannot  take  effect  as  a  convey- 
ance of  the  equity  of  redemption,  because 
it  was  never  executed  by  Robert  Doucett. 
The  deed  itself,  so  far  as  it  is  now  necessary 
to  state  its   contents,  purports  to  be  made 
between   the   partners   of  the  firm  of  Bag- 
shaw and  Co.,  of  the  first  and  second  parts, 
Robert  Doucett  of  the  third  part,  and  Josiah 
Patrick  Wise  and  George  Deare  Glass,  of 
Dacca,   of  the  fourth   part.     It  recites   the 
mortgage  (without  mentioning  the  power  of 
sale),  and  also  that  Robert  Doucett,  with  the 
consent  of  the  mortgagees,  had  contracted 
with  Wise  and  Glass  for  the  absolute  sale  to 
them  of  the  property,  for  a  sum  to  be  paid 
to    the    mortgagees    in    satisfaction  of  the 
mortgage- debt,  and  that  the  money  had  been 
long  since  paid,  although  no  conveyance  had 
been  made  in  pursuance  of  the  agreement.- 
Then   follow  words  of  conveyance  by  the 
mortgagees  alone  ("  at  the  request,  and  by 
the   direction,  of  the  said   Robert  Doucett, 
testified   by  his  executing  these  presents") 
whereby  the  lands  and  factories,  and  also  all 
balances  and  sums  of  money  due  by  ryots 
and    other    persons    to    the    factories,    are 
conveyed  to  the  purchasers.     The  mortgagees 
covenant    that    they    have    not    charged    or 
encumbered  the  property,  and  Doucett,  the 
mortgagor,  is  made  to  enter  into  the  usual 
covenants   for  title.     This  deed,  which  pro- 
fesses to  be  a  conveyance  in  fulfilment  of  a  pre- 
vious contract  or  sale  made  by  Doucett,  with 
the   consent   of   his   mortgagees,    is,    in    its 
commencement  and  conclusion,  according  to 
the  fprm-  of  words  usually  followed  when ' 
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the  mortgagor  is  the  vendor,  his  mortgagees 
joining  in  the  conveyance.  But  the  words 
of  conveyance  are  by  the  mortgagees  alone, 
and  without  any  words  of  confirmation  by 
the  mortgagor. 

The  only  contract  of  sale  which  preceded 
this  conveyance  was  one  made  in  1846  be- 
tween Bagshaw  and  Co.,  the  mortgagees,  and 
Wise  and  Glass,  which  was  communicated 
to  Robert  Doucett,  and  assented  to  by  him 
in  the  terms  of  the  following  letters : — 

"No.  1918. 

"  To  Mr,  R.  Douceti^  Mymensingh,  from 
Messrs,  Bagshaw  and  Co.,  Calcuitay 
dated  26 ih  December  1846, 

"  Dear  Sir, — For  some  time  past  we  have 
been  in  negotiation  with  Messrs.  Wise  and 
Glass  for  the  sale  of  your  factories  at  Dacca, 
and  have  just  concluded  the  same  upon  the 
following  terms,  viz, :  They  agreeing  to 
purchase  the  whole  concern  as  it  now  stands 
(exclusive  of  the  live  stock  already  sold), 
for  the  sum  of  Company's  rupees  12,500, 
payable  in  two  instalments,  by  their  accept- 
ances at  three  and  six  months,  we  furnish- 
ing the  same  titles  in  all  respects  as  we 
obtained  and  now  hold  them  ;  Messrs.  Wise 
and  Glass  taking  over  all  the  realisations 
and  expectancies,  and  absolving,  or  holding 
harmless,  both  you  and  ourselves  from  all 
claims  and  liabilities.  As  there  is  not  the 
least  prospect  of  our  doing  better  with  these 
factories,  we  have  deemed  it  advisable  to 
accept  the  terms  at  once,  and  beg  your  con- 
firmation of,  and  concurrence  in,  the  same. 

*' P,  S, — As  we  may  probably  deem  it 
necessar}'  to  effect  a  further  insurance  on 
your  life,  we  will  thank  you  to  fill  up  and 
return  the  enclosed  forms  by  return  of  dik, 
leaving  the  amount  blank." 

To  the  above  letter,  the  following  reply 
was  returned : — 

"  From  Mr.  R,  Doucett,  to  Messrs,  Bagshaw 
and  Co,,  dated  Mymensingh,  jrd  Febru- 
ary 1846, 

"Dear  Sirs, — I  have  been  duly  favored 
witli  your  letter  of  the  26th  ultimo,  appris- 
ing me  of  your  having  sold  my  factories 
to  Messrs.  Wise  and  Glass  for  12,500 
rupees,  in  two  instalments,  at  three  and  six 
months;  Messrs.  Wise  and  Glass  taking 
over  all  the  realisations  and  expectancies, 
and  absolving,  or  holding  harmless,  both  me 
and  yourselves  from  all  claims  and  liabili- 
ties; to  which,  the  bargain  being  complet- 


ed, I  can  offer  no  objection.  I  am  sorry  I 
was  not  made  aware  of  the  pending  negotia- 
tion, or  of  the  terms  on  which  you  would 
have  disposed  of  the  factories;  else,  I  sup^ 
pose,  a  better  price  could  have  been  obtain- 
ed ;  but  it  is  now  of  no  use  to  say  anything 
further  on  the  subject. 

"  Being  obliged  to  leave  the  station  on 
business  on  Saturday  last,  the  31st  ultimo, 
I  now  beg  to  return  the  forms  which  ac- 
companied your  letter,  duly  filled  up,  leav- 
ing the  amount  blank.  Should  you  deem  it 
advisable  to  effect  a  further  insurance  on  my 
life,  may  I  be  allowed  to  hope  that  you  will 
kindly  add  to  the  amount  you  may  thini 
necessary  to  insure  ten  thousand  (10,000) 
rupees  for  the  benefit  of  my  family  after 
my  death ;  and,  as  the  premium  becomes 
annually  reduced  by  a  return  payment  at 
about  20  per  cent.,  you  can  withhold  these 
yearly  returns. 

"  I  am  now  advanced  in  age,  and  see, 
with  sorrow,  no  chance  of  my  being  able  to 
leave  anything  for  my  family — a  circum- 
stance very  distressing  to  my  feelings.  Re- 
lying, therefore,  upon  your  liberality,  I 
entertain  a  confident  hope  that  you  wilt 
accede  to  my  wishes,  and  comply  with  my 
request.  I  was  once  in  aflftuent  circum- 
stances, but  have  unfortunately  lost  all' 
in  Indigo.  I  have  toiled  hard  to  retrieve 
my  affairs,  but  the  seasons  have,  for  a  series 
of  years,  been  unfavorable,  and  hence  alone 
my  difficulties. 

"I  also  solicit  the  favor  of  your  giving 
me  a  release,  now  that  the  factories  are  sold 
and  insurance  effected  on  my  life  to  cover 
all  balances  against  me." 

It  is  ver)'  probable  that  the  contract  thus 
announced  and  assented  to  was  intended  to* 
be  made  by  virtue  of  the  power  of  sale  which- 
Messrs.  Bagshaw  and  Co.  had  under  the 
mortgage-deed.  But  we  must  look  to  the: 
intentions  of  all  parties,  as  they  have  ex- 
pressed themselves  in  the  written  documents 
which  are  before  us.  In  many  important 
particulars,  the  deed,  made  more  than  three 
years  afterwards,  is  not  in  substance  or  in 
form  a  fulfilment  of  the  contract,  which,  in 
December  1846,  Bagshaw  and  Co.  told  I 
Doucett,  by  their  letter,  that  they  had  con- 
cluded with  Wise  and  Glass,  whether  the  : 
contract  was  made  by  virtue  of  the  power  : 
or  not.  The  deed,  as  we  have  said,  contains 
no  words  of  reference  to  the  power ;  it  recites 
a  contract  made  by  Doucett,  and  the  mort- 
gagees convey  the  property  at  the  request 
and  by  the  direction,  of  Doucett,  then  given, 
and  not  under  the  power  of  a  sale  in  theii 
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deed.     Moreover,  they  convey  in 
toms  as  to  give   Messrs.  Wise  and 
rlk  whole  outstanding  debts  and  assets, 
ilfe  old  proprietor  is  left  subject  to  all 
and  liabilities,    notwithstanding  the 
of  indemnity  referred  to  in  the  last- 
ed letter. 

defendant,  being  a  resident  of  Dacca, 
,iitviag  purchased  this  property  under 
uDstances  which  have  been  stated, 
lich  were  within  his  knowledge,  can- 
ine think,  contend  that,  by  the  deed, 
acquired  an  indefeasible  estate.     Full 
may,  in  due  time,  be  given  to    the 
relied  on  in  his  behalf;  but,  for  the 
of  deciding  the  only  issue  now  before 
are  satisfied  that  the  plaintiff's  suit 
be  held   to  be  barred  by  limitation, 
that  there  is  still  a  subsisting  right  in 

sail  must  be  remanded  to  the  Zillah 
far  trial.      We  may  add  that  this  case 
to  be  one  in  which  an  application  to 
may  fitly  be  made  under  the  i3ih 
of  the  Charter. 


The  28th  July  1865. 

Present  : 

I'blc  H.  V.  Bayley  and  E.  Jackson, 
Judges, 

trfSait— Beneficial  owners,  or  Trustees— 
Benameedars. 

Appeals  from  a  decision  passed  by 
Principal  Sudder  Ameen  of  Backer- 
t,  dated  the  22nd  December  1864. 

Case  No.  jj  of  1865. 

Coomar  Roy  Chowdhry  (one  of  the 
Defendants),  Appellant, 

versus 

Churn  Sein  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Anund  Chunder  Ghossal  for  Appel- 
lant. 

Nil  Madhub  Bose  for  Respondents. 

Suit  laid  at  rupees  5,711-15  annas. 

Case  No.  78  of  1865. 

Chum  Sein  (Plaintiff),  Appellant, 

versus 

Monee   Chowdhrain   and  others 
(Defendants),  Respondents. 

"'*♦  V.  Doyne  and  Baboo  Grija  Sunker 
Mojoomdar  for  Appellant. 

▼oLIIX, 


Baboos  Dwarkanath  Mitter,  Kalee  Mohun 
Doss,  Shib  Chunder  Mojoomdar,  and  Nil 
Madhub  Bose  for  Respondents. 

Suit  laid  at  rupees  24,786-15  annas. 

The  real  owner  of  property  is  the  person  who  should 
institute  a  suit  for  it.  A  benamee  holder  may  sue  as 
trustee  on  behalf  of  the  beneficial  owner  without  disclos- 
ing the  name  of  the  real  owner ;  and  if  the  defendant  does 
not  object  to  the  suit  proceedincf  in  that  form,  and  raises 
no  issue  upon  the  real  title  of  the  plaintiff,  the  suit  may 
proceed,  and  be  decided. 

These  two  cases,  it  is  admitted  by  the 
pleaders  of  both  parties,  must  be  tried 
together. 

No.  J  J  is  simply  an  appeal  upon  the  costs 
charged  by  the  Lower  Court  against  the  de- 
fendant Prosunno  Coomar  Roy  Chowdhry. 

No.  78  is  upon  the  general  merits  of  the 
suit  brought  by  plaintiff  Gooroo  Churn  Sein. 

Plaintiff  Gooroo  Chum .  Sein  sues  for  a 
declaration  of  his  own  rights  as  superior 
landlord,  by  auction-purchase  of  a  9  gundas 
I  cowree  share  of  the  zemindary  in  Pergun- 
nah  Selimabad,  recorded  in  the  Collector's 
rent-roll  as  No.  3848,  and  for  the  cancella- 
tion of  the  talookdaree  rights  asserted  by  the 
defendants  as  to  certain  kismuts  of  the  estate. 

Plaintiff's  allegation  of  his  own  status  is 
that  he  purchased  the  above  estate  at  a 
public  sale  for  arrears  of  Government  reve- 
nue, held  on  the  22nd  Aghrun  1265,  with 
his  own  funds  and  in  his  own  name ;  that 
he  obtained  possession  of  his  purchase  to 
some  extent;  but  that  the  defendants,  set- 
ting up  a  talookdaree  title,  resisted  the  plaint- 
iff's taking  possession  of  the  lands  now 
sued  for,  on  the  plea  that  plaintiff  was  not  the 
real  purchaser  or  owner. 

The  talookdars,  defendants,  answered  that 
Prosunno  Coomar  Roy  Chowdhry,  a  defend- 
ant in  this  case,  was  the  real  purchaser,  and 
that  plaintiff  had  no  status  in  Court,  as  he 
was  not  in  reality  the  purchaser  or  owner  of 
the  zemindary,  which  he  alleged  himself  to 
be  ;  and  that  this  had  already  been  so  held  in 
a  decision  under  Act  X.  of  1859,  which  was 
upheld  in  appeal  by  this  Court ;  that  it  was 
also  so  held  in  a  case  of  execution  of  a  decree 
against  some  of  the  talooks,  in  which  case 
plaintiff  had  appeared  unsuccessfully  as  a 
claimant.  It  is  added  that  some  of  the 
talooks  claimed  do  not  even  belong  to  the 
zemindary  as  alleged  owner  of  which  plaint- 
iff sues ;  while  other  lands  claimed  by  plaint- 
iff as  part  of  defendant's  talooks  do  not 
belong  to  these  defendants. 

The  defendant  Prosunno  Coomar  Roy 
Chowdhry  pleaded  that  he  had  no  concern 
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whatever  with  the  purchase  of  the  zemin- 
dary,  as  purchaser  and  owner  of  which 
plaintiff  sued. 

The  Lower  Court,  on  these  pleadings,  and 
on  the  evidence,  held  that  the  plaintiff 
Gooroo  Churn  Sein  was  not  the  real  pur- 
chaser ;  that  he  did  not  prove,  by  accounts 
or  otherwise,  that  he  did  purchase  the  estate, 
or  that  he  had  the  means  to  purchase  it; 
that  the  evidence  of  sundry  respectable  per- 
sons, including  amlahs  of  the  Courts,  proved 
that  Gooroo  Churn  Sein  was  only  a  local 
agent  of  Prosunno  Coomar  Roy  Chowdhry, 
and  was  the  nominal  purchaser  only  of  the 
property  ;  and  that  Prosunno  Coomar  was  the 
actual  purchaser. 

The  Lower  Court  also  relied  on  this  fact 
being  proved  in  the  case  brought  by  the 
talookdars  under  Act  X.  of  1859,  ^hich 
decision  was  upheld  in  all  the  Appellate 
stages,  and  on  the  further  fact  that  the  sum- 
mary decision  was  against  plaintiff's  claim 
in  the  execution  case ;  lastly,  that  Section 
246,  Act  VIIL  of  1859,  barred  the  suit.  The 
Lower  Court  added  that,  although  the  deci- 
sion under  Act  X.  of  1859  above  referred  to 
related  to  6  of  the  13  kismuts  which  are  the 
subject-matter  of  this  suit,  still  that,  as  Pro- 
sunno Coomar  Sein,  who  was  then  found  to 
be  the  real  owner  of  the  zemindary  on 
which  plaintiflF  says  the  13  kismuts  lie,  has 
not  appeared  or  sued  for  them,  Gooroo  Churn 
cannot  be  permitted  to  sue  for  them  ;  and 
that,  if  he  did  sue  at  all,  it  should  be  under 
Act  X.  of  1859,  and  not  under  Act  VIIL  as 
in  this  suit. 

The  Lower  Court  accordingly  dismissed 
plaintiff's  (Gooroo  Churn  Sein's)  suit,  and 
charged  him  and  Prosunno  Coomar  (the 
latter  as  covertly  acting  through  plaintiff) 
with  all  the  costs. 

Gooroo  Chum  appeals ;  and  Mr.  Doyne 
pleads  the  following  points  of  law  : — 

isL — That  the  Lower  Court  is  wrong  in  re- 
lying on  the  decision  in  the  case  under  Act 
X.  of  1859,  as  that  is  no  bar  to  plaintiff's 
suing  in  this  regular  suit,  because  it  did  not 
decide  the  validity  of  the  defendant's  alleged 
mokurruree  title  which  plaintiff  contests  here. 
sndly. — That  the  plaintiff  has  the  title  to 
sue  under  the  sale  certificate  of  the  Collector 
In  his  name,  and,  under  the  admission  in 


plsuntiff's  favor  of   Prosunno   Coomar,   the    must  prove  to  entitle  him  to  get  a  decree 


only  party  who  is  alleged  by  defendant  to 
have  any  title,  and  by  the  fact  that  the  suit  of 
plaintiff  does  not  injure  defendant  or  any  one. 
^dly, — That  the  Lower  Court  should  have 
gone  into   the  validity  or  otherwise  of  de- 


fendant's talookdaree  rights,  which  plaifj 
holding  the  proprietary  title  under  his 
chase  and  sale  certificate  from  the  Coart^^ 
every  authority  to  question,  and  did  qiM 
in  this  suit. 

Baboo  Grija  Sunker  Mojoomdar  a] 
to  plead  for  the  appellant  as  to   the 
and  urges  that  the  evidence  relied  on 
Lower  Court  as  showing  that  plaint 
the  nominal  or  fictitious^  and  Prosunno 
mar  Roy  Chowdhry,  the  real  proprietor, 
not  warrant  such  a  conclusion. 

Prosunno  Coomar  Roy  Chowdhry 
in  No.  ^Ty  on  the  ground  that,  as  he 
opposed  plaintiff's  claim,  he  should 
charged  costs ;  and  that,  as  other  defei 
as  well  as  this  appellant,  filed  answers  si 
to  his,  there  is  no  reason  why  plaintiiF 
this  appellant  only  should  be  charged 
defendants,   or  why   the   intervenors 
have  full  costs  instead  of  in  proportion 
interests  which  they  represented. 

We  have  heard  Mr.  Doyne  for  the  appi 
lant,  and  Baboo  Dwarkanath  MItter  for  l| 
respondent,  on  the  point  of  law,  wh< 
plaintiff's  suit  would  proceed,  and  on  the 
points  of  law.  We  have  also  heard  the 
pleader  for  appellant,  upon  the  evidence] 
which  the/act  was  found  below,  that  ~ 
Churn,  plaintiff,  did  not  really  purchase 
had  no  real  bond  fide  interest  whatever, 
propert}'  of  which  he  alleged  himself 
the  purchaser. 

On  the  one  side,  the  evidence  for 
consisted  of  his  sale  certificate,  and 
admission  of  Prosunno  Coomar  that 
Churn  was  a  real  purchaser;   and  oii3 
other,  the  evidence  of  parties  in  a  p< 
to  know  who  was  the   real  purchaser, 
who  depose  that  plaintiff  was  not  sach 
purchaser,   but  that  Prosunno  Coomar 
Chowdhry  was. 

Now,  we  are  clearly  of  opinion  that,  if 
evidence  shows  that  the  plaintiff,  who  cii 
the  right  to  question  in  this  suit  the  tal< 
daree  rights  of  defendants,  because  he 
chased  the  zemindary  in  which  the  talooka 
and  is  the  zemindar  who  alone  by  law 
question  those  rights,  is  not  such  pure! 
nor  such  zemindar,   his   suit  must  be 
missed  ;  because  he  sues  on  the  allegatioit! 
a  title  which  he  does  not  prove,  and  which' 


It  is  said  that  the  plaintiff  may  sue 

benamec  or  a  trustee  for  the   real  ow 

and  that,  holding  as  he  does  the  right 

ititle  in  the  estate  under  the  certificate  of  dj 

^ivil   Court,   any  decision   in    the    suit  1 
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is  a  party  will  bind  the  real  owner. 
[,  however,  that,  under  the  Law  of 
of  this  country,  it  is  necessary 
party  who  holds  the  real  beneficiary 
in  the  property  should  come  forward 
tiff.    A  trustee  may  sue,  but  then 
ints  the  beneficiary  interest  of  the 
I  trust,  and  would  not,  as  plaintiff 
liare    put    himself    forward    to    the 
as  himself  the  principal,  or  cestuiqui 
and   not   the    trustee.    A    benamee- 
may  sue  as  trustee  in  behalf  of  a 
owner  without  disclosing  the  name 
rreal  owner ;  and  if  the  defendant  does 
KCt  to  the  suit  proceeding  in  that  form, 
DO  issue  upon  the  real  title  of  plaint- 
suit  might  proceed  and  be  decided, 
tar  suing  in  the  place  of  the  real 
But  if  we  think  that  the  defendant 
to  the  suit  being  instituted  by  the  no- 
and  fictitious  owner,  and  denies  plaint- 
to  bring  any  suit  at  all,  the  suit  cannot 
I,  or  must  be  dismissed.     There  is  no 
redent  upon  the  point, but  we  incline 
re  view  as  consonant  with  equity  and 
of  the  Civil  Procedure  Code.     Al- 
•.  Doyne  urges  that  plaintiff  can  sue, 
[no  injury  would  accrue  to  defendant, 
defendant  could  show  that  he  incur- 
^injury  by  a  fictitious  person  coming 
las  a  plaintiff,  the  defendant  would  not 
ground  for  an  objection  as  to  the 
irhich  naight  result  to  him.     It  was  on 
well  argued  by  Baboo  Dwarkanath 
that  a  defendant  may  be  injured  at 
tfep  of  the  trial  by  having  a  fictitious 
,    The  pleader  referred  to  the  fol- 
instances:     A    verification    of    the 
by  him  is,  in  fact,  no  verification  at  all 
that  the  real  owner  has  any  good 
of  action ;  that  further  the  sanction 
is  obtained  by  verification  to  the  truth 
facts  contained  in  the  plaint,  as  vouch- 
by  the  party  who  really  is  plaintiff,  is 
icr  lost.     Again,  a  real  owner,  acting 
iosion,  might  plead  that  he  was  not  a  par- 
aauit  when  a  fictitious  owner  in  that  very 
in  fact,  represent  him.     In  execution 
lalso,  the  man  of  substance  might  escape, 
tile  man  of  straw  only  remain,  who  would 
no  means  of  satisfying  a  just  claim. 
the  right  to  summon  the  plaintiff  as 
\j  and  the  consequences  of  his  non- 
j,  are  all  put  an  end  to  by  the  set- 
ipof  a  fictitious  plaintiff. 

even  if  the  benamee-holder  was 
^  OD  an  admission  of  the  benamee^  and 
Ti  disclosure  of  the  real  owner,  and  with 


the  consent  of  the  real  owner,  recorded  in 
the*  case,  still  we  think  that  a  defendant 
might  have  good  grounds  for  objecting  to 
the  suit  proceeding.  Much  more  so  when, 
as  in  this  case,  it  is  said  that  the  benamee 
owner  has  falsely  asserted  himself  to  be  the 
real  owner.  As  the  Lower  Court  has  found 
that  the  plaintiff  is  not  the  proprietor  of  the 
estate  as  he  alleges,  and  is,  therefore,  unable 
to  question  the  right  of  the  defendant,  the 
first  point  which  we  have  to  decide  is,  whe- 
ther the  determination  of  the  Lower  Court 
on  this  point  is  correct  or  not  ? 

Now,  we  have  heard  the  whole  evidence 
in  the  case,  and  unhesitatingly  come  to  the 
conclusion  that  Gooroo  Churn  Sein  is  not 
the  real  zemindar,  nor  the  bond  fide  pur- 
chaser. 

Plaintiff  is  not  shown  to  have  been  any- 
thing else  but  a  servant  of  Prosunno  Coomar 
Roy  Chowdhry  on  a  salary  at  most  of  25  rupees 
a  month.  It  is  admitted  that  the  purchase- 
money  was  35,000  rupees.  It  is  not  shown 
that  plaintiff  had  any  other  resources  what- 
ever, from  which  he  might  be  able  to  make 
such  a  purchase  for  himself.  It  is  shown  that 
the  party  who  paid  the  revenue  was  the 
mookhtear  of  Prosunno  Coomar  Roy  Chow- 
dhry. On  this  point,  however,  we  are  told  that 
that  person  must  be  also  considered  to  be  the 
mookhtear  of  plaintiff,  as  he  held  the  power 
for  the  vakalutnamah  in  this  very  case. 
We  can  only  remark  that  this  argument  is 
as  weak  as  the  ordinary  trick  in  such  cases, 
which  is  to  have  resort  to  this  shallow  arti- 
fice in  respect  to  giving  mookhtearnamahs. 
Further,  we  see  here  no  real  acts  of  pro- 
prietorship or  of  possession  sufficient  to  show 
the  fact  of  plaintiff  being  really  the  owner. 
No  evidence  is  adduced  of  the  credits  of  the 
profits  of  this  large  zemindary  to  Gooroo 
Churn  in  his  private  or  other  accounts,  or 
of  their  non-credit  in  those  of  Prosunno 
Coomar  Roy  Chowdhry. 

Going,  then,  upon  the  broad  facts  fbtmd 
by  us  on  the  whole  oral  and  documentary 
evidence,  and  looking  to  the  conduct  of 
Prosunno  Coomar  in  the  cases  under  Act 
IV.  of  1840  and  Act  X.  of  1859,  we  think 
that  plaintiff  fails  altogether  to  show  that 
he  purchased  the  property  which  he  alleges 
that  he  did,  or  that  he  is  the  zemindar  which 
he  alleges  that  he  is,  and  on  which  allega- 
tions he  sues. 

As  then  we  hold  under  the  pie  igs  m 
this  case  that,  unless  plaintiff  be     ^    real 
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purchaser  or  owner,  he  cannot  question  the 
defendant's  talookdaree  title,  and  plaintiff 
is  proved  not  to  be  such,  we  dismiss  his  suit 
with  all  costs  of  each  defendant  upon  him 
in  the  first  instance,  except  as  to  defendant 
Prosunno  Coomar's  own  costs. 

We  further  think  the  circumstances  of  the 
case  justify  an  order  th^t  Prosunno  Coomar 
pay  all  his  own  costs;  but  we  do  not  think 
it  necessary  to  go  further  at  first.  In  case, 
however,  each  defendant  cannot  realize  his 
own  costs  from  Gooroo  Churn,  plaintiff,  we 
think  it  right  that  each  defendant  should 
have  a  decree  to  realize  his  costs  from  defend- 
ant Prosunno  Coomar  Roy  Chowdhry,  and 
we  decide  appeal  No.  77  accordingly. 


The  28th  July  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Deduction  on  account  of  Government  Revenue 
on  resumed  lakheraj  land  (Claims  for,  by 
mortg^agee  who  is  also  proprietor). 

Case  No.  2825  of  1864. 

Special  Appeal  from   a  decision  passed  by 

the  Judge  of  Pat7ia,  dated  the  2jth  June 

i86^y  affirming  a  decision  passed  by   the 

Principal  Sudder  Ameen  of  that  District, 

'  dated  the  26th  February  1864, 

Doolar  Chunder  (Defendant),  Appellant, 

versus 

Damoodur  Narain  (PlaintifF)i  Respondent, 

Baboos    Unoocool    Chunder   Mookerjee   and 
Dwarkanath  Mitter  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

A  person,  who  is  both  proprietor  and  mortgagee,  is 
not  entitled  in  his  capacity  of  mortgagee  to  claim  a 
deduction  on  account  of  Government  revenue  paid  by 
him  to  save  the  estate  from  sale  for  arrears  of  revenue 
when  after  resumption  it  ceased  to  be  a  lakheraj  estate, 
which  payment  it  was  his  duty  to  have  made  in  his 
-capacity  of  proprietor. 

(The  rest  of  this  case  turns  merely  on  facts.) 

On  the  third  point  {viz,,  that  Government 
revenue,  paid  on  account  of  plaintiff's  share 
by  d^.-tdant,  in  order  to  save  the  estate  from 
ssde;  intcirrears  of  revenue,  when  after  re- 


sumption  it  became  a  revenue-paying  e^ 
should   have  been  credited   to  defends 
we   merely  state   that   defendant   does 
deny  that  he  is  milik  of  the  property 
which,  as  mortgagee,  he  demands  a  dedui 
on   account  of    Government   revenue 
when  the  mehal  ceased  to  be  lakheraj. 

Ordinarily  the  mortgagee,  if,  as  such 
gagee  only,  he  paid   Government  n 
after   resumption,    might    perhaps    ha^ 
claim  to  a  deduction  on  account  of  such 
ment,  because,  when  he  takes  a   h 
mehal  as  securing  the  money  he  ad^ 
he  takes  the  security  of  the  full  ass 
such    mehal,  that  is,   without   anythii 
pay  out  of  such  usufruct,  for   Governi 
revenue;  and,  if  he  has  any  such  item  to 
out  of  the  usufruct,  the  amount  of  s< 
on  which  he  made  the  advance  entered  if 
the    contract   is   by    so    much  diminl^ 
whereas  the  whole  policy  of  the  Moi  _ 
Law  is  that  the  full  security,  for  which 
original  mortgage  contract  was  made, 
money  advanced,  should  be  at  the  comi 
of  the  mortgagee. 

The  law,  however,  always  contempl 
state  of  facts  under  which  the 
finds  it  his  duty,  either  by  contract 
some  legal  pressure,  to  pay  the  Gov^ 
revenue.  Now,  did  the  mortgagee 
case  contract  to  pay  this  revenue, 
there  any  legal  pressure  under  w 
had  to  pay  it?  The  person  wh< 
it  is,  in  the  first  instance,  to  pay  Go^ 
revenue,  is  the  proprietor  who 
to  pay  it  and  save  the  estate  from  sale^j 
it  is  only  on  his  failing  so  to  do 
becomes  the  duty  of  others  (whose  int 
are  prejudiced  if  the  sale  occurs)  to 
such  Government  revenue.  Now,  h< 
are  nowhere  shown  that  the  proprietor 
happens  to  be  the  mortgagee  himself) 
not  accept  this  contract,  or  was  not  pre[ 
to  pay  the  Government  revenue.  Batj^ 
only  case  before  us  is  that  the  same  a 
vidual,  who  is  proprietor,  is  also  mortf " 
and  in  the  latter  capacity  volunteei 
pay  Government  revenue,  which  it  is  ii 
way  shewn  that  he  had  not  the  oblij^^ 
or  power  to  pay  in  the  former  capji 
We  cannot  allow  a  mallik  and  mortj 
because  they  are  one  and  the  same  pi 
to  make  a  claim  for  a  payment  in  one  <; 
city,  which  payment  it  was  his  duty  i^tj 
other  capacity  to  have  made,  and  so  to 
obviated  the  necessity  of  any  other 
with  subordinate  interests  taking  upon'l 
self  to  pay. 
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The  28th  July  1865. 

Present : 

^flon'ble  H.  V.  Bayley  and  E.  Jackson, 
Judges. 

^  ,    __  (Liability  oft— Delivery   at    place 
.Ittff  tfaaa  contracted  tor — Absence  of  notice 
ftopatcfa  and  deliyeiy. 

Case  No.  142  of  1865. 

lor  Appeal  from  a  decision  passed  by 
tr.  F,  L.  Beauforty  Judge  of  the  24- 
^trgunnahs,  dated  the  2nd  March  1865, 

iMr.  £.  Hanlon  (Defendant),  Appellant^ 

versus 

Bengal    Coal    Company     (Plaintiffs) 
Respondents. 

\Messrs.  G,  C.  Paul  and  J,  Baptist  for 

Appellant. 

\Mr,  F,  y.  Fergusson  for  Respondents. 

defendant  requested  the  plaintiffs  to  send  coals 

Ajfunge  and  Kajmehal,  and  the  plaintiffs  put  the 

■poo  the   Railway  at  Raneegunge  where  their 

lis.    In  the  absence  of  all  proof  as  to  the  amount 

delivered  at  Sahebgun^e  and  Rajmehal,  and 

^  of  despatch  and  delivery  to  the  consig^nee, 
|<tf  delivery  at  Ranees^nge  was  held  insuflScient 

too  him  the  liability  for  tne  coals  sued  for. 

Bengal  Coal  Company  sues  Mr.  E. 
k,  as  one  of  the  members  of  the  firm 
le  and  Co.,  to  recover  the  sum  of  rupees 
J 1-6,  as  the  price  of  coals  sold  and 
to  them  in  the  months  of  April 
May  1862.  A  decree  has  been  given  by 
Judge  to  the  extent  of  rupees  1,024-12  3. 
defendant  appeals,  admitting  a  debt 
ftiq)ees  188-14-3,  and  denying  all  liability 
Ihe  remainder  of  the  claim. 

|The  Judge's  decision  appears  to  have  been 
the  delivery  by  the  plaintiif  of  the  coals 
fSaneegunge  to  the  Railway  Company  was 
Icient  delivery  in  law  to  Doyle  and  Co., 
that  it  was  not  necessary  to  prove  delivery 
[Sahebgunge  and  Rajmehal,  where  the  coals 
alleged  by  the  Coal  Company  to  have 
sent. 

The  original  contract  is  not  put  in,  and  we 
lot,  therefore,  ascertain  the  special  agree- 
which  was  entered  into  as  regards  deli- 
r,  tl  there  was  any  such  agreement.  It 
tfaown  and  admitted  that  Doyle  and  Co. 
ted  the  Bengal  Coal  Company  to  send 
so  many  thousand  maunds  of  coals  to 
ihal  at  7  annas  per  maund,  and  Saheb- 
at  7i  annas  per  maund,  and  there  is 
evidence  10  shew  that  the  coals  were 
iapon  the  Railway  at  Raneegunge,  which 


is  the  Coal  Company's  dep6t.  But  evidence 
is  altogether  wanting  to  prove  that  any  notice 
of  the  despatch  of  the  coal  was  sent  to  Doyle 
and  Co.,  or  that  Doyle  and  Co.  received  the 
coals.  The  books  of  the  Railway  Company 
are  put  in.  These,  however,  could  be  no 
evidence  alone,  and  they  do  stand  alone.  No 
witnesses  are  called  to  prove  the  entries  in  the 
books.  These  accounts  might  be  evidence  in 
corroboration  of  other  evidence.  But  the 
books  do  not  in  some  instances  show  that 
these  consignments  of  coals  were  delivered 
to  Doyle  and  Co.  or  to  their  order. 

It  is  then  said  that  letters  were  sent  on 
behalf  of  the  Coal  Company  to  Doyle  and  Co., 
requesting  payment  of  the  bills  for  their  coals, 
and  that  in  their  reply  Doyle  and  Co.  did  not 
deny  receipt  of  the  coal,  but  merely  stated 
that  there  were  some  outstanding  accounts 
regarding  the  freight  which  it  was  necessary 
to  settle  before  the  account  for  the  coals 
could  be  settled  ;  and  that  their  replies  con- 
tain a  qucLsi  admission  that  the  coals  as 
stated  in  the  bills  were  received  by  Doyle 
and  Co.  If  the  fact  of  the  despatch,  and  any 
letters  containing  the  bills  and  vouchers  for 
ihe  price  of  the  coal  which  is  now  sued  for, 
and  of  the  receipt  of  those  letters  by  Doyle 
and  Co.,  could  be  shown  to  us,  we  think  that 
would  be  some  evidence  that  Doyle  and  Co. 
did  receive  the  coals,  unless  they  in  their 
replies  denied  such  receipt.  But  no  such 
proof  is  given. 

The  replies  of  Doyle  and  Co  to  these 
letters  are  put  in,  but  they  make  no  mention 
of  the  amount  of  coals  received  by  them.  Mr. 
Paul,  on  behalf  of  Doyle  and  Co.,  even  now 
admits  that  some  coals  were  received.  The 
whole  question  in  dispute  is  as  to  the  quantity 
delivered  to  them.  In  the  absence  of  all  proof 
as  to  the  amount  of  coals  which  was  deli- 
vered at  Sahebgunge  and  Rajmehal,  it  re- 
mains only  to  consider  whether  the  Judge  is 
right  in  holding  that  delivery  at  Raneegunge 
was  a  sufficient  delivery  to  Doyle  and  Co. 
Had  any  notice  of  the  delivery  at  Ranee- 
gunge been  proved  to  have  been  sent  to 
Doyle  and  Co.,  it  might  be  that  such  delivery 
would  have  supported  the  Coal  Company's 
case.  But,  in  the  absence  of  all  notice,  and 
such  delivery  and  despatch  to  the  consignees, 
we  think  the  fact  of  delivery  at  Raneegunge 
alone  is  not  sufficient  to  throw  the  liability 
for  the  coal  now  sued  for  on  Doyle  and  Co. 

In  this  view  we  are  obliged  to  reverse  the 
decision  of  the  Judge,  and  to  amend  his  de- 
cree to  the  amount  which  is  admitted  by 
Doyle  and  Co. 
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The  costs  of  this  suit  will  be  paid  by  the 
defendant  and  plaintiff  in  proportion  to  the 
amount  decreed  and  dismissed. 


The  28th  July  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  G.  Campbell, 

Judges. 

HibbAnamah  (conveying  share)— Mistake  as  to 

amount  of  share. 

Case  No.  716  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr, 
C,  S.  Belli,  Judge  of  Rajshahye,  dated 
the  24ik  December  rSS^f,  modifying  a 
decision  passed  by  Baboo  Peary  Mohun 
Banerjee,  Principal  Sudder  Ameen  0/  that 
District,  dated  the  i^th  March  186 j, 

Momedunnissa  (Plaintiff),  Appellant, 

versus 

Mohumoodally  and  another  (Defendants), 

Respondents. 

Baboo    Grish   Chunder   Ghose    and     Grija 

Sunkur  Mozoomdar  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

A  document  made  more  than  a  year  before  the  death  of 
the  maker,  and  not  in  its  terms  testamentary,  held  to 
operate  as  a  hibbanamah,  and  to  pass  whatever  share  the 
person  really  had,  notwithstaodmg  a  mistake  as  to  the 
exact  amount  of  his  share. 

This  is  a  suit  by  one  Momedunnissa  for  her 
own  share,  and  for  her  share  of  the  shares 
of  her  brother  and  sister  deceased,  in  an  an- 
cestral talook,  house,  and  jote,  and  a  garden. 

The  defendant  pleads  a  solanamah  execut- 
ed by  the  plaintiff  in  his  favor,  by  which  he 
claims  the  share  of  the  plaintiff  which  she 
derived  from  her  father.  The  solanamah  has 
been  found  to  be  a  genuine  document  by  the 
Judge  in  the  Court  below  ;  but  it  is  contend- 
ed for  the  plaintiff,  the  special  appellant,  that 
the  solanamah  only  conveyed  the  plaintiff's 
right  in  succession  to  her  father  in  the  talook, 
and  that  the  house,  garden,  and  jote,  being 
separate  properly,  were  not  conveyed  to  the 
defendant  by  the  solanamah.  This  is  a  good 
contention,  and  it  is  admitted  by  the  other 
side  to  be  so.  The  plaintiff  must  then  be 
entitled  to  the  share  she  derives  in  the  house 
(which  is  allowedly  ancestral)  as  one  of  the 
heirs  of  her  father,  and  also  of  her  sister  in 
modification  of  the  Lower  Court's  decree.  But 
as  the  plaintiff's  own  allegation  is  that  the  jote 


is  the  self-acquired  property  of  the  brother 
not  ancestral,  she  can  have  no  share  in 
jote  as  ancestral  property. 

In  respect  to  the  property  of  the  b 
Gohur,  to  which,  as  his  sister,  the  plai 
would  be  legally  entitled  to  the  extent  of 
share,  the  defendant  pleads  that  Gohur 
veyed  to  him  all  his  interest  in  the  pro^ 
in  dispute  by  hibbanamah.  This  hibbanai 
has  been  found   to  be  genuine;  but 
contended  by  the  pleader  for  the  plai 
special  appellant,  that,  admitting  its  ^ 
ineness,  the  document  is  in  the  nature  of  a 
or  death-bed  gift,  and  can  operate  as 
conveyance  only  to  the  extent  of  one-thi; 
the  testator's  property,  and  not  to  the  w] 
as  erroneously  held  by  the  Judge.    On 
point  we  have  to  observe  that  Gohur  did 
die  before  13  months  after  the  execution  of 
deed,  and  the  deed  does  not,  on  the  facerf 
support  the  contention  of  the  pleader  t 
is  in  the  nature  of  a  will.  At  best  it  is  d 
f  ul  whether  this  is  the  nature  of  the  docoziii 
and  as  this  view  of  it  has  never  been  u 
hitherto,  we  do  not  consider  that  it  wouli 
right  to  allow  our  argument  to  be  based 
this  view  of  the  document  at  this  late 

It  is  further  objected,  in   respect  to 
share  of  the  brother  in  the  propert}'  in 
pute,  that  the  first  Court  found,  by  ani 
ment  of  shares  among  the  heirs,  tW 
deceased  Gohur's  share,  in  accordaW' 
the  principles  of  the  Mahomedan  Last, 
more  than  what  he  conveyed  to  the  defcn 
by  the  hibbanamah,  and  that  his  ciienti 
plaintiff,  is  entitled,  as  one  of  the  heirt 
her  deceased  brother,  to  her  proper  share 
such  share  of  her  brother  as  he  did  not  con 
away  to  the  defendant.     But  it  is  clear 
the  deceased  Gohur  conveyed,  under  the  ( 
in  question,  whatever  his  share  was ;  anij 
mere  mis-statement  as  to  the  amount  of 
share  does  not  entitle  the  plaintiff  to  consi 
that  any  reservation  was  madefrom  which 
can  derive  any  benefit. 

The  Lower  Court  has  dismissed  the  plaii 
iff's  claim  to  any  part  of  the  property 
her  deceased  sister  Khodejunnissa,  on 
ground  that  the  claim  in  the  suit  is  in  ril 
of  the  plaintiff's  father  and  brother;  but 
is  admitted  before  us  by  the  special  responj^ 
ent  that  he  is  not  able  to  contend  that  * 
Judge's  view  to  this  effect  is  a  correct 
in  respect  to  such  property  as  is  proved 
be  ancestral,  and  he  consents  to  the  decree 
the  Lower  Court  being  amended  accoi 
ingly,  and  the  right  of  the  plaintiff  declr 
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'ttlRllK    But  though  he  admits  that  the  house 
il,  and  that  he  is  willing  that  the 
obtain  her  own  and  her  sister's  share, 
I  denies  that  the  garden  is  ancestral,  and, 
Lower  Court  has  not  enquired  into 
point,  there  is  no  other  course  open 
than  to  remand  the  case  to  have  this 
cleared  up  and  settled.     If  the  garden 
prove  to  be  ancestral,  the    plaintiff 
be  entitled  to  her  proper  share  as  one 
be  heirs  of  her  father  and  sister;  but 
appears  to  have  been  the  self-acquired 
^rtf  of  Gohur,  the    defendant's  father, 
will  not  be  entitled  to  any  part  of  the 
trty. 

effect  of  our  decision,  then,  is  that 

main  the  judgment  of  the  Lower  Court 

but   with  some  modifications.     The 

iff  is  entitled  to  the  same  share  in  the 

as  she  would  have  been  entitled  to  in 

talook  as  one  of  the  heirs  of  her  father 

i sister,  if  her  paternal  share  in  the  talook 

Bot  been  conveyed  away  by  her  in  the 

She  is  entitled  also  to  her  proper 

in  the  said  house  if  that  proves  to  be 

il  property.     There  appears  to  be  no 

Aat  plaintiff  succeeded  her  sister  after 

ration  of  the  solanamah,  and  that  her 

heir  to  her  sister  is  not  affected  by 

rument. 

costs  of  the  suit  will  hereafter  be  re- 
in  proportion  as  the  parties  have 
or  lost  by  the  action. 


Thesist  July  1865. 

Present : 

Hon*ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

„  (Act  XIII.  of  za(a)--Sait  to  set  aside 
Award  by  Auction-purchaser  snbse- 
to  award. 

Case  No.  476  of  1865. 

d  Appeal  from  a  decision  passed  by  the 

Judge  0/  Purneahy  dated  the  igth  December 

f86^  reversing  a  decision  passed  by   the 

'Principal  Sudder  Ameen  of  that  District y 

malei  the  21st  December  186^, 

?^>Keag  Singh  (Defendant),  Appellant, 

versus 

Sha>  Ram  Chunder  Mundul  (PlainUff), 
Respondent, 

C.  Gregory  and  Baboo  Roopnath 
Banerja  for  Appellant. 


Baboo   Banee  Madhub    Batter jee  for 
Respondent. 

A  suit^  to  set  aside  an  award  made  by  the  Survey 
Authorities  is  not  barred  by  Act  XIII.  of  1848  when  the 
plaintiff  was  no  party  to  that  award,  but  is  an  auction- 
purchaser  at  a  sale  for  arrears  of  Government  revenue 
subsequent  to  the  award. 

The  ground  taken  on  special  appeal  is  that 
the  plaintiff's  claim  in  this  suit,  having  for  its 
object  the  reversal  of  an  award  made  by  the 
Survey  Authorities,  is  barred  by  the  special 
Law  of  Limitation,  Act  XIIL  of  1848,  not 
having  been  brought  within  three  years  of 
that  award. 

The  Judge  below  has  held  that  the  suit  is 
not  barred,  as  the  plaintiff  was  no  party  to  that 
award,  but  is  an  auction-purchaser  at  a  sale 
for  arrears  of  Government  revenue  sub- 
sequent to  that  award.  There  is  no  doubt  that 
in  this  decision  the  Judge  has  followed 
the  precedents  of  this  and  the  late  Sudder 
Court.  The  question  was  distinctly  decided 
in  the  cases  reported  at  page  19 13  of  the 
Reports  for  1857,  and  at  page  470  of  the 
Reports  for  1858;  and  the  principle  there 
laid  down  has  been  again  held  to  be  good 
law  by  a  Full  Bench  of  this  Court  in  special 
appeal  No.  2067  of  1861,  reported  in  Suther- 
land's Special  Number  of  the  Weekly  Re- 
porter, containing  Full  Bench  Rulings,  page 
138. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  31st  July  1865.  \f 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges. 

ReUgions  Endowment  (created  by  donor  at  point 
of  death)— Proof  of— Joint  Hindoo  Fanuly — 
Allegation  of  separate  acquisition — ^Onns  pro- 
bandl— Nature  of  proof. 

Case  No.  145  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
C.  P.  ffobhouse.  Judge  of  Midnapore,  dated 
the  loth  February  1864. 

Bippro  Pershad  My  tee  and  others  (Defendants), 

Appellants, 

versus 

Mussamut  Kenae  Doyee  (Plaintiff), 
Respondent. 

Baboos  Dwarkanath  Mitter,  Onoocool  Chun- 
der Mookerjee,  and  Sreenath  Doss  for 
Appellants. 
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Baboos  Aushootosh  Dhur,  Hem  Chunder 
Banerjee^  Alohendro  Lai  ShomCj  and  Nobo 
Kishen  Mookerjee  for  Respondent. 

Clear  proof  is  necessarjr  to  support  a  g'ift  (declared 
orally  by  a  person  at  the  point  of  death)  of  all  the  donor's 
property  to  idols. 

A  member  of  a  Joint  Hindoo  family,  alleging  separate 
acquisitions  by  himself  and  his  father  (the  managers  of 
the  family  property),  is  bound  fully  to  prove  his  allega- 
tion; but  tfie  law  does  not  impose  on  him  so  high  a 
degree  of  proof  as  to  require  him  to  trace  the  funds  with 
which  each  purchase  oi  his  father  and  himself  had  been 
made  from  the  time  of  their  having  been  acquired  in  a 
given  year,  to  the  time  when  they  were  paid  to  the  sell- 
er  of  the  property. 

The  plaintiff  in  the  suit,  Kenea  Doyee, 
and  her  two  unmarried  sisters,  are  the  only 
children  of  Sham  Soondur  Mytee,  who,  with 
his  brothers,  Ram  Mohun  and  Mudden 
Mohun,  were  the  sons  of  Brindabun  Mytee, 
who  died  in  1239  possessed  of  property  in 
land  acquired  by  him  at  various  times,  some- 
times in  his  own  name,  and  sometimes  in  the 
name  of  an  idol  called  ^^  Janokeebullub" 
which  he  established.  His  three  sons  are 
now  dead.  Sham  Soondur,  the  plaintiff's 
father,  died  in  1 262 ;  Ram  Mohun  died  in 
1263,  leaving  a  son,  the  defendant  Bippro 
Pershad;  and  Mudden  Mohun  died  in  1268, 
leaving  a  son,  the  defendant  Debnarain. 

The  plaintiff  sued  as  a  pauper,  on  behalf 
of  herself,  and,  it  would  seem,  of  her  minor 
son  also.  She  states  that  her  father  died 
possessed  of  self-acquired  property,  and  of 
his  one-third  share  in  the  joint  paternal 
property ;  that  she,  since  her  mother's  death 
in  1268,  has  been  excluded  from  the  latter; 
that  she  has  obtained,  under  Aft  XIX.  of 
1 84 1  (the  Curator's  Aft),  an  order  of  Court 
in  her  favor  respecting  this  property;  and 
she  asks  for  absolute  possession  of  a  one- 
third  share  of  "the  joint  property,  Debsheba 
with  the  idols,  rent-free  lands,'*  &c. 

Bippro  Pershad,  the  principal  defendant, 
alleges,  in  answer,  that  his  grandfather 
devoted  the  whole  of  his  property  to  certain 
religious  and  charitable  purposes  in  the  name 
of  the  idol;  that  these  trusts  were  orally 
declared  by  his  grandfather  immediately 
before  his  death  in  the  presence  of  many 
persons,  including  his  three  sons;  and  that 
the  purport  of  this  declaration  was  (after 
endowing  the  idol  with  his  whole  property) 
that  his  eldest  son  Ram  Mohun,  and  after 
him  his  eldest  son,  and  so  on  in  succession, 
should  alone  manage  the  property  (which 
was  to  remain  always  undivided),  and 
conduct  the  sheba  alone,  the  joint  family 
receiving  only  from  the  temple  their  daily 
food.    He  further    claimed  in   bis  written 


statement  a  portion  of  the  property  specific 
in  a  schedule,   as  the  separately  acquii 
property  of  his  father  and  of  himself. 

The  endowment,  whatever  may  be 
precise  nature  and  extent,  was  establish^ 
on  its  present  footing  without  a  writing 
the  founder  Brindabun  on  the  day  of 
death.  That  it  was,  in  fact,  formi 
established  by  him,  is,  we  think,  sufficieni 
proved ;  and  it  is  also  shown  that,  for  n» 
years  previously,  the  idol  existed,  and 
lands  were  acquired  and  held  by  Brind: 
in  its  name,  and  that  the  expenses  of 
ceremonies,  charities,  &c.,  were  defra] 
from  the  rents  of  these  lands.  His  intent 
must  be  mainly  gathered  from  the  varii 
accounts  given  by  the  witnesses  of  his  fa 
instructions.  The  view  which  his  soi 
took  of  the  matter  during  their  sevei 
lives  may  also  be  important;  they  be2D| 
persons  who  knew  their  father's  intentioi 
and  who  presumably  acted  in  conformity  to^ 
them,  though  as  to  this  evidence  it  must  bft', 
borne  in  mind  that  they  may,  in  their  conduc^^^ 
have  disregarded  his  directions,  or  mistakoi  ■ 
their  own  rights. 

The  evidence  appears  to  show  generally 
time  and  the  mode  in  which  the  several  pi 
ties,  which  are  the  subject  of  the  alleged 
dowment  and  of  this  dispute,  were  acqaiied./j 

The    chief    part    of    the    property 
purchased  at  different  times  by  Brin< 
These    purchases    were    frequently    m\ 
in     the     idol's     name.      The     dates 
their     several     acquisitions      range 
about    the    year    12 14   to    the   year     1233 
During     Brindabun's    lifetime,     his    eld< 
son  Ram  Mohun  acquired  some  lands,  pai 
in   his  own   name,   partly  in  the   name 
his   son.      Ram   Mohun,   after   his   fath< 
death,    made    several    further    acquisitioi 
Since  Ram  Mohun's  death,  Bippro  Persha 
has,  at  various  times,  also  purchased  lan< 
These    purchase-deeds   have,   in    many    ii 
stances,  but  not  always,  been  registered. 

Of  all    the  property   thus    acquired, 
chief  part  is  that  which  Brindabun  posse 
ed  at  his  death.    After  their  father's  d 
the  three  brothers  lived,  and  their  desce 
ants  still  continue  to  live,  as  a  joint  famili 
The  plaintiff's  father  Sham  Soondur  is  sho 
to  have  taken  his  part  in  the  manage 
of  the  property,  the  accounts  of  which 
kept  (at  least  as  to  a  considerable  portio 
in  the  idol's  name.     The  office  of  she 
was  borne,  pursuant  to  the  supposed 
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rtf  Bnndabnn,  ^rj/  by  his  eldest  son, 

iJbbnn,  and  afterwards  by  Ram  Mohun's 

ion,  Bippro  Pershad.      We  think  it 

itfibiished  that  both  Ram  Mohun   and 

Pershad  had  profitable  employment 

to  collect,  or  as  managers  of  cer- 

Mties    belonging   to    minors    and 

ring  zemindars;  and  that  by  such 

each  of  them   may  have    acquired 

by  his  own  exertions,  and  without 

id  of  other  members  of  the  family,  or 

family  funds. 

support    of    the     defendant    Bippro 
Is  allegation,   that   his   grandfather's 
m   was    to  devote   his   property   ab- 
ly and  exclusively  to  Deb  and   Ateei 
r,    evidence    is    given    by    the    same 
of  the  application  of  the  net  pro- 
to  those  purposes. 

Te  have,  therefore,  at  present  nothing  but 
evidence  of  a  vague  and  general  kind 
Ittfipoit  the  defendant's  assertion  as  to 
^  i^ication  of  the  net  proceeds  of  the 


the  trust  itself  is  one  declared  by 
mouth  by  a  person  at  the  point  of 
d  is  in  terms  by  no  means  clearly 
Lg   an  intention  on  the  part  of  the 
to  deprive  his  family  of  all  substan- 
joyment  of  his  property,   the   Court 
mrly  require  the  fullest  proof  in  sup- 
such   a   trust.     It    cannot   be   said 
the   defendant  has    given    such   proof 
,  and  in  an  ordinary  case  we  should 
be  disposed  to  allow  a  further  oppor- 
of  supplying  any  defects  in  the  evi- 
But  in  the  present  suit  the  defendant 
perhaps  been  somewhat  misled  by  the 
of  the  plaintiff's  suit. 

plaintiff  in  her  plaint  ignores  any 
^oos  trust  whatsoever,  and  asked  for 
lion  of  share  of  the  property.  In 
progress  of  the  suit  the  existence  of 
endoiwment  has  been  ascertained,  and 
not  until  a  late  stage  of  the  suit  that 
qoestion,  as  to  the  exact  extent  of  the 
cnt,  has  formally  arisen.  We  think 
an  opportunity  should  even  now  be 
I  to  the  defendant  Bippro  Parshad,  and 
in  the  same  interest,  to  produce  any 
other  than  oral,  which  may  be  in 
favor  to  show  the  actual  account  of 
e  on  Deb  and  Aieet  Sheeba  during 
d's  time,  and  subsequently  during 
of  Bippro  Pershad  and  his  father, 
tally  the  writte^  accounts  (if  any 
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exist)  of  such  expenditure.  We  shall  nob 
finally  decide  the  appeal  until  this  evldence- 
(if  any  such  can  be  adduced)  has  been 
given. 

With  respect  to  the  second  issue  concerning 
the  alleged  separate  acquisition  of  Bippro 
Pershad  and  his  father,  ♦♦***♦ 
the  Court  rightly  held  (seeing  that  Bippro 
Pershad  and  his  father  were  members  of  a 
joint  family  living  together,  and  especially 
as  they  were  successively  the  heads  of  the 
family  having  the  management  and  control 
of  the  joint  property)  that  Bippro  Pershad 
was  bound  to  prove  his  allegation  that  the 
lands  claimed  by  him  had  been  acquired 
by  his  father  and  himself  by  means  of  their 
own  separate  funds,  and  on  their  owq 
account. 

The  appellant  objected,  and  we  think 
justly,  to  that  part  of  the  judgment  in 
which  the  Court  states  in  the  following 
terms  the  extent  of  proof  incumbent  on 
him :  "  The  Court  holds  that  it  has 
"  a  right  to  require  from  Bippro  Pershad 
"  the  clearest  and  most  unmistakeable 
'•  proofs— yfrj/,  that  in  such  and  such  years  he 
''  and  his  father,  by  such  and  such  means, 
*' acquired  such  and  such  private  funds; 
"  and,  secondly,  that  it  was  out  of  those  very 
^'  funds  that  the  alleged  self-acquired  estate^ 
**  in  dispute  were,  from  time  to  time,  ac- 
'*  quired."  The  burden  of  proof,  in  cases  of 
alleged  separate  acquisitions  by  a  member 
of  an  undivided  family  possessed  of  joint 
estate,  is  upon  the  person  who  advances 
such  a  claim ;  but  he  may  fairly,  we  think, 
be  deemed  to  have  sufiicienily  acquitted 
himself  of  it  by  evidence  falling  far  short 
of  that  required  by  the  Court  below,  which 
would  impose  on  Bippro  Pershad  the  task  o£ 
tracing  the  '*very  funds"  with  which  each 
purchase  of  his  father  and  himself  had 
been  made  from  the  time  of  their  having  been 
acquired  in  a  given  year  to  the  moment  when 
they  were  paid  to  the  seller  of  the  property. 

It  has  been  stated  in  several  decisions 
that  the  mere  purchase  of  property  in  the 
name  of  one  member  of  a  joint  family,  and 
the  taking  receipts  in  his  name,  are  insuffi^^ 
cient  to  support  a  claim  by  that  person 
to  an  exclusive  right  of  property;  for  they 
are  as  consistent  with  the  notion  that  the 
property  belongs  to  the  joint  family  as  that 
it  is  separate.  Acts  of  ownership  openly 
exercised  by  or  on  behalf  of  the  individual 
member  within  the  knowledge  of  the 
other  members  of  the  joint  family,  and 
assented  to  or  not  opposed  by  them,  may  b« 
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dqoally  equivocal;  for  the  acts  may  be  of 
flueh  a  description  as  are  beneficial  to  the 
joint  estate,  or  necessary  for  its  protection. 
But  when  the  acts  of  ownership  amount 
to  assertions  of  sole  ownership,  in  exclusion 
of  all  joint  right  or  interest  in  others,  and 
are  ot  a  kind  beneficial  to  the  individual 
member  alone,  the  acquiescence  of  the  other 
members^  unless  clearly  explained,  is  a 
strong  admission  in  support  of  the  separate 
and  exclusive  right,  whether  it  may  arise 
from  purcl}ase  or  partition.  An  important 
criterion  in  cases  of  alleged  separate  ac- 
quisition (by  private  funds)  has  been  said 
to  be  to  consider  from  what  source  the 
money  comes  with  which  the  purchase  was 
made.  But  no  rule  is  stated  as  to  any  par- 
ticular mode  of  proof  in  such  cases.  If  Ay 
being  a  member  of  a  joint  Hindoo  family,  is 
ibowti  to  havb  a  Separate  employment,  yield- 
ing hftn  a  gflven  income,  and  he  buys  land  Iti 
bib  own  name  at  a  price  not  wholly  oUt  of 
proportion  to  the  sum  which  hi6  own  separate 
IflOom^  may  fairly  be  supposed  to  plate  at 
hift  command,  the  deed  being  registered,  and 
tiie  tnnd  h6id  openly  by  him  as  his  own  ex- 
Clbitve  property,  and  the  proceeds  applied 
to  his  owti  use  without  the  interference  of 
Otber  members  of  the  joint  famiy,  it  might, 
w^  think,  be  fairly  deduced  from  these  facts, 
\i  established  to  the  Court's  satisfaction,  that 
the  land  was  A's  separately  acquired  estate, 
Akboiigh  no  proof  was  forthcoming  to  show 
that  the  very  money  separately  acquired  wad 
that  which  was  afterwards  paid  to  the  vendor. 
In  the  present  case  it  would  scarcely  be  possi- 
ble for  Bippro  Pershad  to  adduce  such  proof 
iHth  t^spect  to  his  father's  acquisition  in  for- 
lD#r  years ;  and  we  conceive  that  in  no  case 
can  ft  be  stated  (without  regard  to  peculiar 
ch'cumstances)  that  the  Court  is  bound  to 
reqoim  proof  of  the  strict  kind  stated  by 
the  Cotirt  below,  before  coming  toa  conclusion 
i&  favor  of  the  alleged  separate  acquisition. 


The  31st  July  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Ab|>ea]  from  order  nven  on  arbitration  award— 
Reftksal  of  arbitrators  to  amend  a  bad  award. 

Case  No.  221  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  12th 
December  186^,  affirming  a  decision  passed 


by  the  Principal  Sudder  Ameen  of  tf 
District,  dated  the  igth  March  1864. 

Deb  Narain  Singh  and  others  (Defendaiifij 

Appellants, 

versus 

Rajmonee  Koonwur  and  others  (Plaifttifl|| 

Respondents,  ' 

i 

Moonshee  Ameer  Ali  Khan   Bahadoor  nj 

Baboos  Dwarkanath  Mitter  and  Vfm% 

Pershad  Banerjee  for  Appellants. 

Messrs.  R.  T,  Allan.  A.  F.  Lingham, 
C.  Gregory,  and  Baboos  Onoocool  Ch\ 
Mookerjee  and  Mohesh  Chunder  Cho\ 
for  Respondents. 

An  appeal  lies  from  a  judgment  given  on  an  arM 
award  on  the  ground  that  the  judgment  b  conti 
the  award. 

The  refusal  of  arbitrator^  to  amend  a  clcariyi 
award  is  misconduct  on  their  part  within  the  roe 
of  Section  324,  Act  VIU   of  1859,  justifying  its 
set  aside. 

This  was  a  suit  by  the  plaintiff  as  beii 
of  Sheo  Pershad  Singh,  deceased.    Defci 
ant  pleaded  his  adoption  by  the  decci 
and   a  tumleeknamah    in    his   favor, 
case   was   referred   to   arbitrators;  b\it 
Principal  Sudder  Ameen,  in  a  careless, 
censurable  way,  unfortunately  too  com^ 
neglected  to  draw  up  the  proper  and  pi 
arbitration  order  requirea   by  Section 
of  the  Civil  Procedure  Code,  and  muck 
fusion  has  resulted  in  consequence,   w 
the  vague  terms  of  the  order  in  the  ffl< 
think  it  must  be  considered  that  the ^ 
case  was  referred   to  the   arbitrators 
arose  on  the  issues  previously  drawn, 
arbitrators  treated  those  issues  much 
precisely    than    the    Judge    (whose 
"were    very    wandering)    and    found 
distinctly — 

1.  That  the  defendant  was  adopted 
the  deceased ;  but 

2.  That  the  tumleeknamah  propoui 
by  him  was  not  a  true  and  genuine  dc 
ment. 

If  they  had  stopped  there,  we  can 
no  doubt  that  the  verdict  should  have 
entered    for  the    defendant  upon  the  ^ 
issue.     But  the  arbitrators  went  on  to  m 

3.  That^  as    neither    party    had   wi 
spoken   the   truth,   and  the  defendant  1 
claims    of  relationship,    while  the  pi 
and  her  two  dafyghters  had  also  claimv 
property  should  be  equally  divided  intop 

This'  last  was  a  manifestly  illegal  ai 
beyond   the   power  of  the  arbitrators, 
fit  to  be  remitted    for   amendment  u 
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Saaign}i3.  The  Principal  Sudder  Ameen 
va^  toefore,  right  in  remitting  it  as  he 
M  AiC,  besides  pointing  out  what  really 
nfM  amendment,  he  went  beyond  his 
^'IwiDce  by  taking  upon  himself  to  tell  the 
[iMitors  that  their  finding  of  the  fact 
adoption  was  foimded  on  hearsay  and 
"^  lent  evidence. 
The  arbitrators  absolutely  refused  to  revise 
^  award, 
m  this  the  Principal  Sudder  Ameen, 
not  only  the  part  of  the  award 
was  illegal  and  ulird  vires,  but  also 
limple  finding  of  fact  in  favor  of  the 
*)n,  accepted  only  that  part  of  the  award 
rejected  the  tumleeknamah,and  there- 
decreed  in  favor  of  plaintiff. 
Judge  rejected  the  appeal  as  founded 
an  arbitration  award,  and  not  subject 
il.  The  defendants,  therefore,  appeal 
lly  to  this  Court.  It  is  clear  to  us 
a  judgment  given  on  an  arbitration 
d  Ls  final  under  Section  325,  when  it 
t|^  according  to  the  award,  but  not 
;  and  that  an  appeal  lies  on  the 
that  it  is  contrary  to  the  award, 
rdiis  case  the  judgment  is,  we  think, 
"rjconlrary  to  the  award.  It  does  not 
■  the  decision  of  the  arbitrators.  It 
even,  rejecting  the  illegal  portion 
award,  accept  the  fact  found  as  a 
verdict,  and  pass  judgment  in  accord- 
ilherewith  for  the  defendant.  It  rejects 
^  un  fact  favorable  to  the  defendant ; 
Kcepting  the  other  finding  of  fact 
')le  to  the  plaintiff,  decreed  in  direct 
ition  to  the  award  in  a  manner 
can  in  no  way  be  justified.  The 
mt  must,  without  doubt,  be  set  aside. 
more  diflScult  question  is  whether 
illegal  part  of  the  award  being  set 
as  surplusage,  the  proper  course  is  to 
the  remaining  findings.  If  the  refer* 
bad  been  on  a  special  case  and  special 
it  might  be  so ;  but  the  reference 
general  and  unlimited,  we  do  not 
that,  with  regard  to  Section  322,  we 
Eiker  and  amend  the  award  so  as  to  vary 
decision  which  gave  half  the  property 
plaindff.  The  Court  in  such  a  case 
accept  the  decision  in  whole,  or  remit 
be  revised.  Now,  it  ^uas  been  properly 
litted,  and  the  arbitrators  have  refused 
Ise.  We  think  that  this  refusal  to 
a  clearly  bad  a^ard  is  misconduct  on 
Wit  within  the  meaning  of  Section 
We,  therefore,  set  aside  the  award  on 
id,  and  remand  the  case  to  be 
by  the  Court  itself.    The  fact  of 


adoption  and  the  genuineness  of  the  tum- 
leeknamah  are  distinct  and  separate  issues. 
If  either  be  found  in  favor  of  defendant,  be 
will  have  a  verdict.  If  both  are  found 
against  him,  plaintiff  will  have  a  verdict. 
We  direct  the  Judge  to  take  the  case  on 
his  own  file  and  try  it. 


The  ist  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and   Shumbhoo- 
nath  Pundit,  Judges, 

Suit  for  false  and  malicious  prosecution — Proof 
of  charge  being  made  maliciously  and  withont 
prol^ble  cause. 

Case  No.  389  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Pundit  Sreenath  Bidyabagish,  Princi^ 
pal  Sudder  Ameen  of  Dinagepore,  dated 
the  2nd  December  186^,  reversing  a  deci-* 
sion  of  Moulvie  Abdool  Mujeed  Khan^ 
Sudder  Ameen  of  that  District^  dated 
the  2jth  May  1804, 

Nowcouree  Chwnder  Shurmah  (Plaintiff), 

Appellant^ 

versus 

Birmomoyee  Dabea  (Defendant),  Respondent. 
Baboo  Anund  Gopal  Paulit  for  Appellant^ 

Bahoos  Prosunno  Coomar  Sein  and  MoJufh. 
Chunder  Chowdry  for  Respondent. 


The  mere  failure  to  obtain  a  conviction  on  a 
charge  ag^alnst  a  person  does  not  entitle  him  to  sue  for 
false  and  malicious  prosecution.  In  order  to  maintain 
such  a  suit,  he  must  show  that  the  criminal  charge  was 
instituted  maliciously  and  without  probable  cau3e* 


Whether  the  plaintiff  was  named  to 
police  as  the  person  suspected  of  the  sm 
called  "  burglary  '*  or  not,  it  is  highly  pn^ 
bable  that  the  criminal  proceedings  against 
him,  including  his  arrest,  arose  immedtatftly 
from  the  aas  of  the  defendants  Birmonioyee 
and  her  servant  Gobind  Doss,  who  aot 
the  police  in  motion.  The  question  i«, 
whether  they,  the  defendants,  acted  fairly 
(and  the  Principal  Sudder  Ameen  is  saiisied 
that  they  did),  having  merely  given 
information  to  the  police  that  suefa  a» 
offence  had  been  committed,  without*  In  tbe 
first  instance,  if  at  all,  charging  the  plaintiC 
The  plaintiff  lodging  in  tlie  honsft  thit 
night,  suspicion  fell  on  him,  and  ho  wis 
uhimately  charged  ;  but  there  is  no  ovidence 
to  show  that  he  was  chafged  maliciously 
or  without  probable  cause  by  either  defend. 

o 


170 


Civil 


THT£  WEIKLY  RVPORTXR* 


RuUngs.      [Vol. 


ant.  The  Court  of  first  instance,  finding  that 
the  charge  wholly  failed  against  the  plaintiff, 
appears  to  ihink  that  such  failure  entitles 
him  to  sue  for  false  and  malicious  prosecu- 
tion. But  he  is  bound,  in  order  to  main- 
tain the  suit,  to  show  that  the  criminal 
charge  was  instituted  without  probable 
cause  and  maliciously.  We  dismiss  the 
appeal  with  costs. 


The  I  St  August  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  G.  Campbell, 

Judges. 

Jurisdiction  (of  Civil  Court)— Ejectment  (under 
Section  25,  Act  X.  of  1859)— Suit  to  cstobiish 
ris^ht  to  the  land. 

Case  No.  341  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly. 
dated  the  I'jth  November  1864,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  i8th  January  1864. 

Joteeram  Kharah  and  others  (Plaintiffs), 

Appellants^ 

versus 

Ram  Coomar  Singh  and  others  (Defendants). 

Respondents^ 

Baboo  Gopeenath  Mookerjee  for  Appellants. 

Baboo  Nil  Madhub  Bose  for  Respondents. 

A  person  is  entitled  to  sue  in  the  Civil  Court  to  estab- 
lish his  right  to  land  from  which  he  has  been  ejected  by 
his  zemindar  by  virtue  of  a  decree  under  Section  25, 
Act  X.  of  1859,  ''^l^cther  the  plaintiff  was  or  was  not  a 
party  to  the  ejectment  suit. 

It  appears  that  the  zemindar  defendant 
brought  a  suit  against  Shama  Churn,  the  son 
of  the  plaintiff  in  this  regular  suit,  under 
Section  25,  Act  X.  of  1859.  ^^^  ejectment. 
That  case  was  disposed  of  on  Shama  Churn's 
admission,  and  the  present  plaintiff  tried  to 
intervene,  but  his  petition  was  rejected. 
He  now  sues  to  establish  his  title  to  the  land, 
and  the  Principal  Sudder  Ameen  has  held 
that  such  a  suit  will  not  lie  in  the  Civil 
Court. 

We  think  the  Principal  Sudder  Ameen  is 
•clearly  wrong.  The  plaintiff  was  not  a 
party  to  the  ejectment  suit,  and,  as  a  stranger, 
•  he  would  be  entitled  to  bring  an  action  to 
establish  his  right  to  land  from  which  the 
zemindar  has  ousted  him  under  color  of  a 
suit  against  another  party.  But,  if  the  plaint- 
iff had  been  a  party  to  the  case  under  Sec- 
.4ion  25,  Act  X,  of  1859,  ^^  would  still  have 


been  entitled,  by  a  ruling  of  the  Full 
of  the  High  Court,  to  sue  in  the  Civil 
10  establish  his  right  to  the  land  from  vrl 
his  zemindar  had,  by  a  summary  appli< 
succeeded  in  ejecting  him. 

The  case  musi,  therefore,  be  remanded] 
tne  Lower  Appellate  Court  to  decide 
the  plaintiff's  title  to  the  land. 


The  I  St  August  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Gl 

Judges. 

Suit  for  contribution— Decree  to  specify 
payable  by  each  defaulter. 

Case  No.  428  of  1864. 

Regular  Appeal  from  a  decision  posset 
the  Principal  Sudder  Ameen  of  My^ 
sing,  dated  the  26th  August  1864. 

Bama  Soonduree  Debia  (Defendant), 
Appellant, 

versus 

Anund  Moyee  Debia  (Plaintiff)  and 
(Defendants),  Respondents. 

Baboos    Onoocool    Chunder    Mookerjn 
Nil  Madhub  Sein  for  Appellant 

Baboos     Kishen    Kishore    Ghose,    ^^ 
Doss,   and   Hem    Chunder    Banerjtt 
Respondents. 

Suit  laid  at  rupees  9,577-7-9- 

In  a  suit  for  contribution,  a  decree  cann^  pa»^ 
agrainst  all  the  defaulters;  but  it  should  sf 
particular  sums  to  be  paid  by  each. 

This  was  a  suit  for  contribution, 
plaintiff  who  is  the  respondent  before 
and  the  present  defendants,  were  all 
fendants  in  a  suit  brought  in  the  Sj 
Zillah  Court  by  Mahomed  Ajub  Choi 
for  possession  of  certain  land  belongur 
his  estate,  and  for  the  mesne-profits  acci 
during  the  period  of  ouster. 

A  decree  was  given  in  the  first  insi 
for  possession,  and  afterwards  for  the  dm 
profits  against  all  the  parties  to  the  pf 
suit. 

In  execution  of   his    decree,    Mah< 
Ajub  Chowdry  attached  an  ancestral  " 
belonging  to  the  respondent,  or  rather 
minor  son  of  whom  she  was  the  gu?' 
and  to  save  the  estate  from  sale, 
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iSjhftincipal  Sudder  Ameen  has  decreed 
^hvoT  jointly  against  all  the  defendants. 

^-j^borged  in  appeal  that,  as  the  respond- 

th  the  case  has    already    admitted   in 

suit  that  she  was  in  possession  of  the 

estate,  she  is  estopped  now  from  suing 

contribution. 

;We  think  this  objection  untenable.     The 
lent  made  by  the  respondent  was  evi- 
disbelieved  by  the  Court  which  tried 
case,  and   a  decree   was  given  jointly 
ail  the  defendants.     It  appears,  more- 
that   the   present   appellant  appealed 
that  decision  unsuccessfully,  and  it 
be  impossible  for  us   now  to  inter- 
however  much  we  might  feel  assured  of 
appellant's  non-liability,  inasmuch  as  we 
be  reversing  the  decree  of  a  compe- 
Cbart,  which  we  have  no  power  to  do. 

Qe  appellant  might,  had  she  chosen,  have 
to  the  Court  which  decided  the  origi- 
for  a  review  of  judgment. 

reason  why  she  neglected  to  do  so  is 

iy  to  be  found  in  her  answer  to  the 

suit,  in  which,  notwithstanding  the 

denial,  she  clearly  asserts  herself  to 

possession  of  an  8  annas  share  of  the 

property. 

see,  therefore,  no  reason  to  interfere 

the  Principal  Sudder  Ameen's  order, 

llu*  as  it  regards  the  respondent's  right 

ecover  the  extra  payment  she  has  made  ; 

in  accordance  with  former  rulings  of  this 

a  decree  cannot  pass  jointly  against  all 

defaulters.     The  order  must  specify  the 

icnlar  sums  to  be  paid  by  each. 

we  have  on  the  record  sufficient  evi- 

to  determine  the  point,  we  think  it 

to  do  so,  and  not  to  cause  further  delay 

liemanding  the  case.     Respondent  holds 

^dly  a  4  annas  share ;  Kashee  Kishore 

quantity;  and,  according  to  her  own 

lent  in  the  original  suit,  the  appellant 

was  in  possession  of  the  remaining  8 

The  sum  claimed  by  the  appellant 

be  divided  in  this  proportion.     Of  the 

sum  paid,  appellant  will  pay  one-half, 

'Kashee  Kishore  one-fourth,  with  interest 

the  date  of  the  respondent's  payment 

tctioQ  of  Mahomed  Ajub's  decree. 

costs  of  this  appeal  will  be  paid  by 

illant.      Kashee  Kishore  will  pay  his 

IS  in  the  Lower  Court,   and   Bama 

Debia  all  the  rest. 


The  I  St  August  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Sale  (by  one  of  tv70  debtors  of  attached  property 
belon^ing^  to  both) — Bona  fide  purchase  un- 
availing. 

Case  No.  164  of  i865» 

Regular  Appeal  from  a  decision  passed  by  Mr, 

W.  DaCosla,  Officiating  Principal  Sudder 

Ameen  0/ Purneah,  dated  the  2nd  March 

Mirza  Lotfoolia  Khan  (Plaintiff),  Appellant^ 

versus 

Rajah  Leelanund  Singh  Bahadoor 
(Defendant),  Respondent, 

Mr,  C.  Gregory  for  Appellant. 

Moonshee  Ameer  AlisLnd  Baboo  Unnoda 
Pershad  Banerjee  for  Respondent. 

Suit  laid  at  rupees  2,302-8  as. 

A  bond  fide  purchase  for  good  consideration  of  at- 
tached property  belonging-  to  two  debtors  cannot  avail 
to  pass  the  rights  of  both  when  the  sale  is  made  by  one 
of  them  in  whose  name  the  property  stands. 

We  think  the  order  of  the  Lower  Court 
in  this  case  must  be  affirmed.  The  defendant. 
Rajah  Leelanund  Singh,  held  three  decrees, 
two  of  which  were  against  Ishuree  Pershad 
and  Luchmee  Pershad,  and  the  third  against 
Doorga  Pershad  and  Luchmee  Pershad.  In 
execution  bf  these  decrees,  the  property, 
which  is  the  subject  of  litigation,  belonging, 
as  is  proved  by  the  evidence  both  of  plaintiff 
and  defendant,  to  be  the  joint  property  of 
Ishuree  Pershad  and  Luchmee  Pershad,  was 
attached  on  the  i6th  Bhadro  1271,  after 
an  injunction  forbidding  alienation  had  been 
issued  on  the  12th  of  the  same  month. 

Notwithstanding  the  injunction  and  attach- 
ment, Ishuree  Pershad  sold  the  property  in 
dispute,  as  belonging  wholly  to  himself,  to 
the  plaintiff,  and  paid  off  the  two  decrees 
against  himself  and  Luchmee  Pershad.  There 
remained,  however,  the  third  decree  against 
Luchmee  Pershad,  for  which  his  share  in  the 
properly  still  continued  liable ;  and  the  Judge 
has  held  that  the  plaintiff  is  entitled  only  to 
the  share  of  Ishuree  Pershad,  but  not  to 
Luchmee  Pershad's,  which  was  not  sold,  and, 
if  sold,  illegally  sold. 

We  cannot  admit  the  plea  taken  by  the 
appellant  that,  as  he  was  a  bond  fide 
purchaser  for  good  consiiieration,  he  cannot 
suffer :  for,  in  the  first  place,  the  sale  was 
itself  illegal,  and  might,  on  the  application  of 
the  decree-holder,  have  been  wholly  set  aside  ; 
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and,  secondly,  Ishuree  Pershad  oould  not  sell 
the  rights  of  Luchmee  Pershad.  We  dismiss 
the  appeal  with  costs. 


The  2nd  August  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Boluuicciiiesit  of  rent— Applicability  of  Section 
^,  Regulation  Vin.,  1793. 

Case  No.  11 59  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Second  Principal  Sudder  Ameen  0/ the  24- 
Pergunnahs,  dated  the  30th  December  186^, 
modifying  a  decision  passed  by  the  Sudder 
Ameen  of  that  District ,  dated  the  31st  May 
1864, 

Kaleedhun  Banerjee  and  others  (Defendants), 

Appellants, 

versus 

Romesh  Chunder  Dutt  (Plaintiff), 
Respondent, 

Baboon  Onoocool  Chunder  Mookerjee  and 
Vpprohash  Chunder  Mookerjee  for 
Appellants. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondent. 

Section  51,  Regulation  VIII.,  1793,  refers  solely  to  de- 
pendent talookdars,  and  cannot  be  applied  so  as  to  pro- 
tect from  enhancement  persons  whose  tenure  is  termina- 
ble at  the  end  of  any  year,  or  at  the  pleasure  or  caprice 
of  his  zemindar. 

Prior  to  Act  X.  of  1S59,  a  zemindar  was  not  prevented 
(unless  otherwise  expressly  restricted)  from  enhancing 
the  cent  c^  a  tenant  who  could  not  prove  payment  of  a 
fixed  rent  for  12  years  before  the  Permanent  Settle- 
ment. 

This  was  a  suit  by  the  special  respondent 
(plaintiff  in  the  Court  below)  to  enhance  the 
rent  on  certain  lands  belonging  to  his  zemin- 
dary,  and  in  the  possession  of  the  defendants. 

They  objected  that  part  of  the  land  was 
"  lakheraj,"  and  part  covered  by  a  pottah 
granted  by  the  Collector  in  1786  A.  D.,  and 
confirmed  by  the  then  zemindar  some  years 
later.  This  pottah,  they  contended,  gave 
them  an  hereditary  right  to  hold  at  fixed 
rates. 

The  first  Court  held  these  pottahs  to  be 
genuine,  and  decided  that  the  only  land  liable 
to  assessment  was  a  trifling  excess  of  13 
cottahs,  which  had  been  found  on  measure- 
ment in  defendant's  possession  over  and 
above  the  quantity  covered  by  their  docu- 
ments. 


The   Principal   Sudder   Ameen   modij 
this  order.     He  allowed  the   8  bee[ 
cottah  of  lakheraj ;  but,  with  regard  to 
rest,  found  for  the  zemindar,  on  the 
that  the  second  pottah  filed  by  the  defei 
was  spurious,  and  that  the  Collector's 
extended  to  1786  only,  and  did  not  give 
ryots  protection  against  enhancement. 

fioth  parties  appeal  against  this  d< 
the  ryots  in  the  usual  course,  the  sei 
under  Section  348  of  Act  VHI.  of  1859. 

It  will  be  convenient  to  dispose  of 
latter's  objections  first.     He  urges  tbsft 
denied  first  the  authenticity  of  the  Colli 
pottah,  and,  secondly,  his  power  to  grant 

We   do  not  think    that    either   of 
objections  can  be  entertained  now. 
less,  the  plaintiff  did  mention  them  in 
petition  of  appeal  to  the  Principal  Si 
Ameen ;  but  it  is  equally  clear  that  he 
not  bring  them  prominently  forward,  or 
his  case  upon  them.     Had  he  done  ^^ 
Principal  Sudder  Ameen  must  have  noti< 
them ;  indeed,  his  decision  of  the  case 
per  force  have  turned  upon  them.    It  it» 
we  know  from  experience,  a  very  eoi 
thing  for  appellants  to  file  a  large  number  1 
objections,  and  then  abandon  all  but  ^ 
or  two  on  which  they  hope  to  succeed  \ 
it  would  be  altogether   improper  to 
them  in  special  appeal  to  take  up  old 
which  they  never  mentioned  to  th^j 
Court,  or  relied  on  in  support  of  their 
as  a  ground  for  remanding  the  case  \at\ 
ther  enquiry.     The   Collector's   pottdl 
found  to  be  genuine  by  the  first  Couit, 
was  practically  not  contested  in  the 
The  same  remarks  apply  to  the  objection 
the  Collector  bad   no  power  to  grant 
pottah,  with  this  addition,  that  the  docoi 
does  not  profess  to  be  a  mokurruree 
After    circumstances    may   have    impli< 
given  it  that  construction ;  but,  on  the 
of  it,  the  pottah  is  only  a  lease  year  by  y< 
at  a  certain  rent. 

We,  therefore,  reject  the  cross-appeal. 

The  defendant  appeals  specially,  urginj 

( I ). — That  Section  5 1  of  Regulation 
of  1793  applies  to  tenures  like  this ;  and 

(2). — That  the  special    respondent, 
is  only  a  purchaser  at  a  private  sale,  cs 
enhance  the  rent  of  ryots  who  have  held 
a  uniform  rate  from  before  the  Decennial 
tlement. 

On  the  first  point,  we  have  no  doubt 
the   Principal    Sudder    Ameen    was 
Section  51  of  the  Regulation  quoted  rei 
solely  to  dependent  talookdars,  and  ct 
be  applied  to  persons  like  the  special  Vf\ 
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iMM'Bhosa  tenure  was  one  terminable   at 

llHid  of  any  year  at  the  pleasure  or  caprice 

,|f*iilS(ffiindar.    The  words  of  the  pottah 

WT  distinct.     The  ryot  is  to  cuhiVate 

land  year  by  year,  and  is  to  pay 

MMfch  rent.    There  is  not  a  word  in  it 

the  tenure  is  to  be  heritable,  or  that 

Fitnt  specified  in  it  is  not  to  be  enhanced. 

had  it  been  sufficient  for  the  ryot  to 

continuous   possession   at   a  uniform 

of  rent  from  the  date  of  the  Perpetual 

lement,  we  should  have  been  inclined  to 

these  points  in  his  favor,  for,  rightly 

fvnmgly,  no  doubt,  he  and  his  ancestors 

held  this  land  at  one  rate  of  rent  from 

date  of  the  pottah,  and  the  proprietor 

estate  has  never  questioned  his  right 

hold.    But,  unfortunately  for  the  special 

It  when  this  case  was  instituted,  Act 

tt  1859  ^^  ^^^  ^^^"  passed,  and  there 

DO  law    to    prevent   a    zemindar    not 

rise  restricted,  as  by  some   valid   act 

llii  predecessor  for  example,  from  enhanc- 

the  rent  of  a  tenant    who  could   not 

payment  of  a  fixed  rent  for  13  years 

(Dt    to    the    Perpetual    Settlement. 

rlhe  second  pottah  been  found  to  be 

the  special  respondent  would  have 

md  by  his  predecessor's  acts.    As  it 

It  admitting  the  genuineness  of  the 

r's  pottah,  that  will  carry  the  special 

I's  title  back  only  to  the  year  1786 

which  is  some  years  short  of  the 

\  time.    A  Divisional  Bench  of  this 

haSy  we  observe,  decided  a  similar  case 

similar  manner.     (2  Wyman's  Reports, 

^aC6,    Romesh    Chunder   Dutt,    plaintiff, 

^e,  therefore,  dismiss  the  special  appeal 
.costs. 


The  <nd  August  1865.^ 

Present : 

Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Law — Suit  for  share  in  joint  family  pro- 
perty— Onus  probA&di. 

Case  No.  251  of  1865. 

Append  /ram  a  decision  passed  by 
Judge  of  Hooghly^  dated  the  22nd 
\her    i86^y    modifying    a    decision 
by  the  Principal  Sudder   Ameen 
Aai  District,  dated  the  nth  January 
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Umbika  Churn  Shet  (Plaintiff),  Appellant, 

versus 

Bhuggobutty  Churn  Shet  and  others 
(Defendants),  Respondents, 

Mr,  R,  E,  Twidale  and  Baboo  Rajendur 
Misser  for  Appellant. 

Baboos  Dwarkanath  Milter  and  Shib 
Chunder  Mojoomdar  for  Respondents* 

In  a  suit  for  a  share  in  a  joint-family  prdfitrty*  the 
onus  of  proving^  joint  enjoyment  of  the  propert]|r  within 
12  years  is  on  the  plaintiff.  Proof  by  the  plaintiff  of 
receipt  of  payment  on  account  of  his  share  within  \i 
years  will  save  his  suit  from  limitation  under  Gause  13, 
Section  i,  A<5%  XIV.  of  1S59,  and  throw  on  the  defendant 
the  onus  of  provinf^  his  plea  of  separate  property. 

This  was  a  suit  for  a  share  in  a  family 
property.  The  defendants,  admitting  plaint- 
iff's claim  to  a  share  in  certain  of  the 
family  properties  as  still  held  joint,  denies 
his  right  to  the  others  as  being  defendant's 
own  self-acquisitions.  It  appears  to  be 
admitted  by  both  parties  that  plaintiff  (then 
a  nrinor)  with  his  brother  separated  in  mess 
more  than  12  years  before  suit,  and  the 
Judge,  considering  that  it  was  clear  on 
plaintiff's  own  admissions  that  he  had  no 
possession  in  the  disputed  properties  within 
12  years,  dismissed  the  suit  on  the  ground 
of  limitation.  In  special  appeal,  it  is  urged 
that  the  ordinary  presumption  of  a  Hindoo 
joint  family  throws  the  onus  of  proving 
separate  property  on  defendant.  Respondent 
replies  as  a  preliminary  point,  and  we  think 
rightly  that,  however  this  may  be,  the  course 
was  expressly  provided  for  by  Clause  13, 
Section  i,  Act  XIV.  of  1859,  which  enacts/ 
that  a  suit  to  enforce  a  share  in  a  joint 
family  must  be  brought  within  is  years  of 
possession  or  enjoyment.  That  enactment' 
throws,  we  think,  on  plaintiff,  in  sach  eases,  * 
the  onus  of  proving  a  joint  enjoyment  of 
the  property  within  1 2  years. 

But  appellant  now  urges  (and  under  the 
circumstances  we  admit  the  plea,  though  not 
directly  taken  in  the  written  grounds)  that 
plaintiff  and  his  witnesses  state  that  he 
received  three  rupees  per  month,  as  one  of  the 
family,  up  to  a  period  within  12  years  of 
suit ;  and  that  this  is  a  payment  on  account  of 
his  share  which  will  save  his  limitation  in 
the  terms  of  Clause  13.  We  think  that 
this  contention  is  correct,  and  that  the  Judge 
has  not  disposed  of  the  plea,  he  considering 
that,  if  true,  it  is  no  possession.  We,  therefore, 
remand  the  case  to  try  the  alleged  receipt 
of  three  rupees  monthly  by  plaintiff  within  la 
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years ;  if  it  be  proved,  he  is  within  time,  and 
!  in  that  case  it  will  then  rest  on  defendant  to 
prove  his  plea  of  separate  property. 


The  2nd  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Limitatioii— Suit  to  recover  property  respectins^ 
which  no  final  award  has  been  passed  under 
Act  IV.  of  Z840. 

Case  No.  925  of  1865. 

Special  Appeal  from  a  decision  passed  ^y  the 
Judge  of  Behar,  dated  the  I'jth  January 
i86^y  affirming  a  decision  passed  bv  the 
Principal  Sudder  Ameen  of  that  District y 
dated  the  6th  May  1864. 

Dyram  Sahoo  (Plaintiff),  Appellant, 

versus 

Beebee  Sograh  (Defendant),  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Mr,  C,  Gregory  for  Respondent. 

A  suit  to  recover  property  respecting-  which  no  final 
award  has  been  passed  under  A(5l  IV.  of  1840  is  not  bar- 
red by  limitation  under  Clause  Tt  Section  i,  Adl  XIV.  of 
1S59,  but  may  be  brought  within  12  years  from  date  of 
ouster. 

The  Judge  has  held  that  the  suit  of  the 
plaintiff  is  barred.  Clause  7,  Section  i, 
Act  XIV.  of  1859,  is  quoted. 

We  think  that  the  Judge  is  wrong.  The 
plaintiff  is  not  bound  by  any  award  respect- 
ing possession  of  property  passed  under  the 
provisions  of  Act  IV.,  inasmuch  as  there 
was  no  final  award  in  the  case,  which  was 
struck  off  the  file.  The  present  suit  has 
been  brought  within  12  years  from  date  of 
ouster,  and  is  consequently  in  time. 

Remanded  for  trial  to  the  first  Court  on 
the  merits. 


The  6th  July  1865. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  W.  Morgan  and 
F.  A.  Glover,  Judges, 

Mort8:aee~Redemption  by  mortgagfor  of  la- 
kheraj  land  subsequently  assessed  with  reve- 
nue. 

Case  No.  473  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Itrut  Hossein,  Principal  Sudder 
Ameen  of  Sarun,  dated  the  t2th  Decern^ 


ber  1864,  modifying  a  decision  of  Mc 
vie    Syed   Fuzeeooddeen     Khan,     St 
Ameen  of  that    District ,    dated  the 
July  1864. 

Joyprokash  Roy  and  others  (Defendants) 

Appellants, 

versus 

Oorjhan  Jha  and  others  (Plaintiffs),  Res^ 

ents. 

Baboo  Mohesh  Chunder  Chotvdhryiox 

Appellants. 

Mr,  C,  Gregory  and  Baboo  Dwarkm 
Mitter  for  Respondents. 

A  mortgagor  of  lakheraj  land  subseauently^ 
ed  with  Government  revenue  is  not  entitled  to  f 
except  on  payment  of  the  amount  paid  by  the  moi^ 
to  Government  for  revenue,  with  mterest,  in  addit  ^ 
the  money  due  under  the  mortgage.     But  in  a  sukj 
redemption  in  which  the  mortifagor  deposited  b  ' 
suit  the  amount  of  the  principaisum  borrowed  by 
he  is  entitled  to  a  decree  on  payment  into  Court  of  I 
further  sum  paid  for  Government  revenue. 

Glover y  J. — This  was  a  suit  by  the 
respondent,   the    representative  of  a 
gagor,  to  redeem  his  property  from  the 
of  the  special  appellant,  who  was  the 
gagee,   on  payment  of  the   sum   ori^ 
lent. 

It  appears  that,  after  the  mortgage 
executed,    Government    resumed    &e 
heretofore   held    as    lakheraj,   and 
settlement    with    the    special    appell 
the  party  in  possession,  at  a  yearly 
75  rupees. 

The   point  in  dispute  in  this   case 
who  was  to  pay  this  rent,  the  mortj 
the  mortgagee  ? 

The  Court  of  first  instance  decided 
the  plaintiff  was  entitled  to  recover 
sion  of  his  land  on  payment  of  the 
gage-money  mentioned  in  the  bond ; 
that  the  mortgagee  must  bring  a  se 
suit  for  what  he  had  paid  as  rent. 

The  Principal  Sudder  Ameen  a 
giving  the  mortgagor  possession,  but 
that  the  mortgagee's  payments  of  Go 
ment  revenue,  being  voluntary  pay 
were  irrecoverable,  and  that  no 
would  lie  for  them.  With  the  latter 
of  this  judgment  I  concur ;  it  having 
ruled  by  the  Sudder  Dewanny  Adawim,  i 
case  of  Musst.  Beebee  Waheedun,  pl^ 
appellant,  decided  30ih  November  i 
that  a  mortgagee  in  possession,  paying 
vernment  revenue,  cannot,  so  long 
remains  in  possession,  bring  a  separate 
for  reimbursement  against  the   mo 
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of  the  first  objection  taken  in 
:4M<q>pea]. 

<^  with  regard  to  the  other,  I  think  that 
(tbe  mortgagor  can  recover  possession 
fill  kiDcl,  he  must  pay  what  the  mort- 
•bas  disbursed  as  Government  revenue, 
the  contract  was  entered  into  between 
[ptities,  the  land  was  "  lakheraj,"  and  no 
ion,  therefore,  as  to  payment  of  rent 
necessary;  but  now   that  Government 
imposed  a  distinct  burthen  on  the  pro- 
in  the  shape  of  revenue,  non-payment 
t which  involves  the  forfeiture  of  the  land 
f,  it  would  be  altogether  inequitable  to 
Hon  the  mortgagee,  and  give  the  mort- 
an    advantage    never    contemplated 
the  mortgage  was  entered  into, 
amount  of  Government  revenue  paid 
the  circumstances  of  this  case  should 
led  with  interest  to  the  sum  advanced 
mortgagee,  and  the  mortgagor  should 
laiied  to  reimburse  both  amounts  before 
be  allowed  to  recover  possession  of 

lioald  amend  the  Lower  Court's  judg- 
K>  far,  decreeing  this  appeal  with  costs 
respondent. 

I,  y. — I  think  the  plaintiff's  suit  for 
ion  must  fail,  this  not  being  an  ordi- 
within  the  Regulation  which  ena- 
I  mortgagor  to  redeem  his  property  on 
of  the  principal  sum.  The  land 
at  the  time  of  the  mortgage  was 
as  lakheraj)  having  been  subse- 
aseessed  with  Government  revenue, 
the  mortgagee  has  paid,  he  has  a 
•b  respect  of  the  amount  so  paid,  which 
)|  the  plaintiff's  right  under  the  Re- 
lion  to  redeem  on  deposit  of  the  prin- 
(see  the  Decisions,  Special  Appeal, 
|6ii  of  1864,  ist  May  1857). 

the  judgment  of  the  T^wer  Courts 
be  reversed,  and  this  appeal  allowed 
j  costs. 

fiococky   C.  J. — I  think  the   decision   of 

Jostice  Glover  is  right  in  this  case.   This 

suit  substantially  brought  to  redeem   a 

^e.     But  inasmuch  as  the  land  which 

kerly  lakheraj  has  been  assessed  with 

iment    revenue,    and    the    mortgagee 

been  obliged   to  pay  the   Government 

in  order  to  save  the  land,  he  is  en- 

Ito  have  that  money  returned  to  him. 

these  circumstances,  I  concur  with 
[Jfwtice  Glover  that  the  plaintiff  is  enti- 
redeem  upon  paying  into  Court  the 
paid   to   Government   for   revenue, 
%8t  thereon  at  the  rate  of  12  per 
annum,  in  addition  to  the  money 

VoLIXI. 


due  under  the  mortgage.  The  amount  paid' 
for  revenue  and  interest  to  be  ascertained  io 
execution. 

The  decree  of  the  Lower  Court  will  be 
amended  accordingly,  and  this  appeal  decreed 
with  costs  be  paid  by  the  respondent. 


The  2nd  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Appeal  (by  lessor  from  dismissal  of  lessee's  suit, 
alter  expiration  of  lease). 

Case  No.  115  of  1865. 

Regular  Appeal  from  a  decision  passed  by' 
Mr,  H.  C,  Richardson^  Officiating  Addi- 
tional Judge  of  Jessore  dated  the   isth 
July  186s. 

The   Commissioner  of  Soonderbunds  (one 
of  the  Defendants),  Appellant, 

versus 

Chunder  Coomar  Ghose  and  others  (Plaintiffs 
and  Defendants),  Respondents, 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Baboos  Unnopadersaud  Banerjee,  Gopal 
Lall  Mitter,  Kalee  Mohun  Doss,  Omesh 
Chunder  Mitter,  Hem  Chunder  Banerjee, 
Poorno  Chunder  Mookerjee,  Obhoy  Churn 
BosCy  and  Romanath  Bose  for  Respond- 
ents. 

A  lessor  cannot,  after  the  expiration  of  the  lessee's 
lease,  appeal  from  the  dismissal  of  the  lessee's  suit 
concerning  a  boundary  dispute. 

The  plaintiff  in  this  suit  was  a  lease-holder 
for  20  years,  and  at  the  present  time  all  rights 
of  the  plaintiff  under  that  lease  have  expired. 
The  dispute  below,  between  the  plaintiff  and 
the  substantial  defendant,  was  concerning  a 
boundary,  and  the  Court  below  dismissed  the 
suit  of  the  plaintiff.  In  this  suit,  the  Govern- 
ment was  made  a  formal  defendant.  As  such 
defendant,  it  could  not  interplead  with  the 
substantial  defendant,  and,  on  this  or  on 
other  grounds,  the  Court  below  refused  to 
grant  the  application  of  the  Government 
to  order  a  fresh  local  investigation,  the 
one  made  by  the  Court  having  been  completed 
before  Government  was  made  a  defendant. 

The  Government  now  appeals  on  the 
ground  that  the  investigation  is  imperfect. 

As  the  plaintiff  held  only  a  temporary 
interest,  after  the  expiration  of  that  right, 
Government,  as  the  proprietor  of  the  lands 
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leased  to  the  plaintiff,  cannot  now  be  allowed 
by  an  appeal  to  carry  on  the  litigation  in 
succession  to  the  plaintiff.  It  is  true  the 
Government  was  a  party  to  the  suit,  but  only 
in  the  manner  above-stated  ;  and  the  dismissal 
of  the  claim  of  the  plaintiff  cannot  prejudice 
or  affect  any  right  of  the  Government.  The 
proper  course  for  the  Government  is  to  bring 
a  fresh  suit  to  assert  its  rights.  This  appeal 
is  dismissed  with  costs. 


The  3rd  August  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  F.  A. 
Glover,  Judges. 

Limitatioti— Suit  by  purchaser  at  a  private 
sale — Ejectment  of  Lakherajdars — Concurrent 
jurisdiction. 

Case  No.  1410  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  SaruUy  dated  the  21st  February 
i86^,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  that  District, 
dated  the  Sth  December  186^. 

Bhikaree  Pandah  and  others  (Defendants), 

AppellantSy 

versus 

Ajoodhya  Pershad  and  others  ( Plaintiffs), 

Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 

Appellants. 

Baboos  Onoocool  Chunder Mookerjee  and 
Dwarkanath  Mitter  for  Respondents. 

^  A  purchaser  at  a  private  sale  cannot  count  limita- 
tion from  the  date  of  his  purchase,  but  from  the  date  of 
accrual  of  the  original  vendor's  title. 

A  party  suingf  under  Section  2S,  Act  X.  of  1859,  can 
not,  it  he  fail  in  that  suit,  bring  another  and  similar  suit  in 
the  Civil  Court.  Both  Courts  have  concurrent' juris- 
diction, but  a  suitor  must  elect  one  or  the  other. 

There  are  several  objections  taken  in 
special  appeal,  but  it  is  unnecessary  for  us 
to  consider  more  than  one,  as  the  Judge  is, 
in  our  opinion,  clearly  wrong  on  the  issue  of 
limitation. 

He  has  held  that  a  purchaser  at  a  private 
sale  (this  suit,  it  must  be  remembered,  was 
instituted  after  the  passing  of  Act  XIV.  of 
1859)  JS  entitled  to  count  his  time  for  insti- 
tuting a  suit  from  the  date  of  his  pur- 
chase. If  this  were  so,  limitation  could 
not  be  applied  at  all,  for  every  private 
purchaser  would  get  a  fresh  start  on  every 
succeeding  conveyance.     Such  a  purchaser 


cannot  be  in  any  higher  position  than 
of  his  vendor ;  and,  again,  his  time  for  si 
would  count  from  the  date  of  original 
of  title,  and  so  on.  The  special  responi 
in  this  case  must  go  back  to  the  date 
original  vendor's  title  accrued,  and  count 
12  years  frcm  them.  The  point  has  freqi 
ly  been  ruled  by  this  Court,  and  we  ai 
ingly  reverse  the  Judge's  decision, 
I  remand  the  case  for  trial  on  the  merits, 
call  at  the  same  time  the  Judge's  attentii 
the  ruling  of  this  Court  (2  Weekly  Rej 
AciX.  Rulings,  p.  102)  which  lays  it  down 
a  party  suing  under  Section  28  of  Act " 
1859  cannot,  if  he  fail  in  that  suit, 
another  and  similar  one  in  the  Civil 
Both  Courts  have  concurrent  jurisdiction* 
a  suitor  must  elect  one  or  the  other. 


The  3rd  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jacl 

Judges, 

Judgment  (Reasons  of,  to  be  recorded). 

Case  No.  1064  of  1865. 

Special  Appeal  from   a  decision  passed'] 
the  Principal  Sudder   Ameen  of 
dated  the   2^th  November   1864^ 
ing   a  decision  passed  by  the  Mo$i 
Naraingunge,  dated  the  i^fth  MarA 

Trilochun  Dutt  (Defendant),  Appel 

versus 

Ishen  Chunder  Chowdhry  (PlaintifiX 
Respondent. 

Baboo  Motee  Lall  Mookerjee  for  Appel 
Baboo  Nil  Madhub  Sein  for  Respom 

A  Court  instead  of  contenting^  itself  with  sayinrl 
on  the  plaintiff's  or  defendant's  evidence,  &c.,  il  i 
the  plaintiff's  or  defendant's  clainn  proved,  shouM 
state  what  that  evidence  consists  of,  and  in  what 
or  for  what  specific  reasons  it  proves  the  plaintM 
defendant's  case. 

In  this  case  both  plaintifiE  and  defei 
claim  to  hold    certain    land  on  title-d4 
derived  through  one  Mohanund. 

Both  Courts  have  found  the  plaintiffs 
deed  to  be  earlier  in  date,  and  the  plui 
to  have  been  in  possession. 

But  the  Principal  Sudder  Ameen, 
Pennington,  has  stated  little  more  than 
on  the  plaintiff's  evidence,  he  finds  the 
in  plaintiff's  favor,  and  that  the  defeni 
evidence,  even  if  it  proves  the  defen< 
title-deed  to  be  good,  cannot  avdl  him 
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tifif's  earlier  deed.    His  whole  jndg- 
ft  contained  in  these  words : — 

tiff  lays  his  claim  to  his  share  in  6  k. 
*t  k.  of  land,  and  says  that  he  purchased 
from  Mohan  und  on  the  19th  Bysack 
ifnd  was  in  possession;  but  from  1267 
mdant  has  dispossessed  him. 
mdant  says  the  disputed  land   was 
bv  Mohanund  to  his  mother  on  27th 
1258,  and,  on  the  death  of  the  mother, 
[porchased  the  same  from  Mohanund  on 
loth  Joist  1263,  from  which  date  he  has 
in  possession. 
'Uoonsiff  decreed  the  case  against  which 
[defendant  appeals. 

•Now,  I  have  to  see  whose  purchase  is 
and,  before  the  dispossession,  who  was 
[possession. 

[**From  the  plaintiff's  registered  kubala 
I,  kubooleut  and  witnesses,  it  has  been 
:d  that  the  plaintiff  is  the  real  purchaser, 
was  in  possession,  and  the  kubala  was 
^red  some  months  after  by  Mohanund 
F,  when  the  defendant  registered  his  ; 
that  again  the  defendant,  to  prove  the 
kas  filed  in  this  Court  the  Deputy  Coi- 
fs roobakaree  in  which  the  gift  appears ; 
does  not  signify,  because  the  plaint- 
ibala  is  prior  to  that  of  the  defend- 
the  appeal  is  dismissed  with  costs." 
)pears  that  the  plaintiff's  deed,  though 
in  date,  was  not  registered  until  three 
after  its  execution.  The  Principal 
Ameen  has  erred  in  fact  in  alluding 
circumstance,  as  he  states  that  the 
was  only  for  some  months.  The  Prin- 
Sadder  Ameen  also  says  that  plaintiff 
defendant  registered  at  die  same  time; 
the  one  was  registered  in  1854,  the 
in  1857.  It  is  possible  that  this  may 
had  a  material  effect  on  the  decision  of 
flower  Court,  and  we,  therefore,  remand 
icase  to  him  for  re-decision. 
fe  take  the  opportunity  to  remark  that, 
[Alnk  the  Principal  Sudder  Ameen  should 
into  the  case,  and  record  his  reasons 
arriving  at  his  conclusion.  In  this  case 
■bother  cases  decided  by  Mr.  Pennington, 
have  been  before  us,  we  find  that  he 
Its  himself  with  saying  that,  on  the 
^s  evidence,  &c.,  he  finds  the  plaintiff's 
indant's  claim  proved.  He  should  also 
what  that  evidence  consists  of,  and  in 
way,  and  for  what  specific  reasons,  it 
the  plaintiff's  case.  As  respects  the 
suit  also,  it  may  be  that,  although 
Stiff's  evidence  proves  plaintiff's  pos- 
still  the  defendant's  evidence  may 
tVm  proof,  andr  on  weighing  the  evi- 


dence  on  both  sides,  that  of  the  defendant 
may  prevail.  Mr.  Pennington  does  not  allude 
to  the  defendant's  evidence,  and  it  would 
appear  as  if  he  had  never  considered  it. 
Now,  the  question  as  to  the  plaintiff's  title- 
deed  being  valid  and  genuine  as  against  the 
defendant's  deed,  depends  in  a  great  measure 
on  the  point  of  possession,  as  it  is  not  the 
signature  on  the  deed  which  is  in  dispute, 
so  much  as  the  date  on  which  it  was  really 
executed  and  came  into  effect. 

We  reverse  the  judgment  passed,  and  re- 
mand the  case  in  order  that  it  m&y  be  re- 
tried in  reference  to  the  above  remarks, 
and  a  full  and  careful  decision  recorded 
upon  it. 

The  costs  of  this  appeal  will  fall  on  the 
party  who  loses  the  case  finally. 


The  3rd  August  1865. 

Present : 

The  Honble  W.  S.  Seton-Karr  and  F.  A. 
Glover,  Judges, 

Tanks  (Resumption  of). 

Case  No.  1282  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burd- 
wan,  dated  the  24th  January  186$,  revers^ 
ing  a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  i4ih  July  1863. 

Chunder  Cant  Chuckerbutty  (Plaintiff), 

Appellant^ 

versus 

Bunko  Beharee  Chunder  and  others  (Defend- 
ants), Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Poorno  Chunder  Mookerjee  for 
Respondents. 

A  zemindar  is  entitled  to  resume  land  helds  under 
an  invalid  erant  or  no  grant  at  all,  in  which  a  tank 
was  allowed  to  be  excavated  by  the  defendant,  not  for 
the  public  benefit,  but  for  a  bonus. 

We  are  unable  to  understand  the  legal 
grounds  on  which  the  Principal  Sudder 
Ameen  has  proceeded  in  disallowing  the 
plaintiff's  right  to  resume  the  tank  which  the 
first  Court  had  allowed.  The  case  at  first 
sight  might  appear  to  fall  under  the  ruling 
of  the  Full  Bench  of  the  9th  of  January  1865, 
Weekly  Reporter.  Vol.  II.,  page  15.  But 
in  the  present  case  there  is  no  mention  of  a 
sunnud,  and  nothing  in  the  Amuldaree 
Chitta,  which   is   the   only  document  pro- 
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dticed,  to  show  that  the  tank  was  allowed  to 
be  excavated  for  a  public  benefit,  or  that  the 
right  to  water  granted  to  the  tenants  was  in 
the  nature  of  rent  reserved  to  the  zemindar. 
The  case  is  simply  one  where  the  husband  of 
the  plaintiff  granted  the  defendant's  leave  to 
dig  a  tank  for  a  bonus ;  but  there  is  nothing 
to  show  that  the  tank  was  a  public  one  for 
the  benefit  of  the  whole  village,  so  as  to 
make  the  case  fall  within  the  Full  Bench 
Ruling  referred  to.  In  this  state  of  things, 
and  on  the  facts  found  by  the  Lower  Court, 
the  defendant  is  not  in  a  legal  position  to 
resist  the  undoubted  right  of  the  plaintiff  to 
resume  lands  held  under  invalid  grants  or 
under  no  grant  at  all. 

There  is  no  necessity  for  any  further  en- 
quiry or  finding.  This  Court  is  fully  in  a 
position  to  say  what  the  legal  rights  and 
position  of  both  parties  are ;  and  we  accord- 
ingly reverse  the  decision  of  the  Principal 
Sudder  Ameen,  and  restore  that  of  the  first 
Court  with  costs. 


The  3rd  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

Sale  of  land  for  arrears  of  Revenue  (Regulation 
XI.,  1822) — Right  of  enhancement  by  succes- 
sors to  auction-purchasers — Onus  probandi 
(where  defendant  admits  part  of  the  lands  to 
be  mM,  but  does  not  separate  the  rent-free 
lands). 

Case  No.  3288  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Grish  Chunder  Ghose,  Principal 
Sudder  Ameen  of  the  24'Pergunnahs^ 
dated  the  2^th  August  1864,  reversing 
a  decision  passed  by  Baboo  Nurothma 
Mullick,  Sudder  Ameen  of  that  District, 
dated  the  13th  May  1864, 

Rajah  Sutto  Churn  Ghosal  (Defendant), 

Appellant, 

versus 

Mohesh  Chunder  Mitter  (Plaintiff),  Respond- 
ent, 

Baioos  Kishen  Kishore  Ghose,  Hem  Chun- 
der Banerjee,  and  Obhoy  Churn  Bose  for 
Appellant. 

Baboos  Banee  Madhub  Banerjee,  Dwarka- 
nath  Mitter,  and  Oopendar  Chunder  Bose 
for  Respondent. 


Cases  Nos.  936,  937,  and  938  of  1865. 

Special  Appeals  from  a  decision  passed  6f 
Baboo  Koonj  Lall  Banerjee,  OfficiaJtng  zni 
Principal  Sudder  Ameen  of  the  24'Pergum^ 
nahs,  dated  the  12th  December  1864,  «• 
versing  a  decision  passed  by  Baboo  Enroth' 
ma  Mulluky  Sudder  A  meen  of  thai  Distriei, 
dated  the  30th  June  1864, 

Rajah  Sutto  Churn  Ghosal  (Defendant), 

Appellant, 

versus 

Tarinee  Churn  Ghose  (Plaintiff),  RespandetL' 

Baboos  Kishen  Kishore  Ghose,  Hem  Chmdtt 
Banerjee,    and    Obhoy    Churn    Bose  \stk\ 
Appellant. 

Baboos  Banee  Madhub  Banerjee,  Dwarhtk^ 
nath  Mitter,  and  Opendar  Chunder  Bom 
for  Respondent. 

In  a  sale  for  arrears  of  revenue  under  Reflation  Xf« 
of  1823,  the  right  of  enhancement,  though  not  enforced 
by  the  original  purchaser,  may  be  revived  by  his  sue* 
cessor,  unless  the  tenant  can  show  deariy  that  he  is 
protected. 

In  a  suit,  not  for  resumption,  but  for  assessment  at 
enhanced  rates,  in  which  the  defendant  admits  that  ttis 
main  portion  of  the  lands  in  dispute  are  roil,  but  i 
not  separate  the  rent-free  lands,  the  plaintiff  is 
bound  to  prove  that  the  lands  are  mal  until  the 
ant  points  out  their  precise  situation. 


These  four  appeals  all  turn  on  the 
points,  and  they  have  been  argued  at  coiisf<. 
derable  length  on  both  sides  in  appeal  Kor 

93^- 

The  plaintiff  is  the  successor  of  an  auction*! 
purchaser,  and  he  has  sued  successfully  il|| 
the  Appellate  Court  to  assess  at  enhani 
rates  certain  lands  held  by  the  Rajah 
fendant. 

The  pleas  for  the  defence  against  cnhj 
ment  were  three  in  number:  ist.   That 
lands  were  protected  by  a  mourossee  pot 
granted  by  the  Collector  in  11 90;  2nd,  tfai 
part  of  the  lands  were  rent-free,  and  that  tl 
plaintiff  should  prove  that  the  defendant  h\ 
at  some  time  paid  rent  thereon ;  jrd,  that  ti 
beegahs  and  10  cottahs  of  land  were  held 
the    defendant    in    another    estate   (Tal 
Ram  Tanoo)  not  the  property  of  the  plainiii 

We  may  at  once  dismiss  the  third  poii 
raised,  by  remarking  that  there  is  a  sufi5ci< 
finding  of  fact  as  to  the  exact  locality  of 
portion,  and  that  the  pleader  for  the  appelh 
does  not  press  this  part  of  the  appeal. 

As  regards  the  first  point,  it  is  admitb 
that  the  terms  of  the  pottah  granted  by.j 
Collector  are  not    equivalent  to  a  herc<li>' 
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tary  and  fixed  grant ;  and  that  the  Collector 
bad  no  authority. to  confer  such  title.  But 
it  is  said  that  the  defendant  is  shown  to  have 
been  paying  at  the  same  rate  for  a  period  ante- 
cedent to  the  Decennial  Settlement,  though 
not  perhaps  for  12  years  previous  to  that 
date,  and  that  he  ought  to  be  protected 
nnder  the  late  ruling  of  the  Privy  Council 
in  Ranee  Surno  Moyee's  case,  reported  at 
page  13  of  the  Weekly  Reporter  for  April, 
Vol.  II.,  No.  10.  It  is  also  much  pressed 
upon  us  that  the  predecessors  of  the  plaintiff, 
and  also  the  original  auction -purchaser,  had 
vaived  their  admitted  rights  of  enhance- 
ment; and  that  it  is  not  competent  for  the 
plaintiff  to  revive  and  put  those  rights  in 
force  now. 

We  observe  that  this  case  differs  from 
that  of  Ranee  Surno  Moyee.  That  was  a  sale 
under  Regulation  XLIV.  of  1793;  the  pre- 
sent case  refers  to  a  sale  under  Regulation 
XI.  of  1822.  In  Ranee  Surno  Moyee's  case, 
their  Lordships  appear  to  haVe  been  guided 
bj  the  principle  that  the  same  rent  had  been 
paid  for  60  years,  and  that  there  was  no  evi- 
dence that,  when  first  imposed,  or  even  when 
tihe  purchase  was  made,  it  was  not  a  perfectly 
^ttite  rent  for  the  property.  No  such 
pleats  or  can  be  advanced  in  this  case.  There 
^  00  proof  or  plea  that  the  rent  is  a  proper 
rent  or  a  rent  adequate,  according  to  the  rate 
of  the  Pergunnah  and  the  locality.  The 
Sale  Law,  under  which  the  plaintiff  became  a 
proprietor,  was  more  stringent  than  the  Sale 
Law  of  1753  ;  and  the  purchaser  had  rights 
of  eviction  as  well  as  of  annulment  and  en- 
hancement. It  is  true  that  no  right  of  evic- 
lioa  and  settlement  with  other  parties  was 
ever  put  in  force.  But  the  right  to  demand 
rent  is  an  ever-recurring  cause  of  action,  as 
has  been  held  ever  since  the  case  of  Digum- 
hur  Mitter  in  1856;  and  the  right  to  have 
itnt  at  a  proper  and,  consequently,  at  an  en- 
hanced rate,  is  one  which  resides  in  the  ze- 
mindar, unless  the  tenant  can  bar  the  action 
by  some  efFective  deed,  or  can  otherwise  bind 
^e  zemindar.  Now,  it  is  found  in  this  case 
that  the  pottah  is  not  istemrarte  or  mourosee 
^  its  terms;  and  this  is  a  case  in  which  the 
piesumption  arising  out  of  20  years'  pay- 
nient  at  the  same  rate,  by  the  nature  of  the 
action,  is  not  pleaded,  and  does  not  arise. 
The  suit,  we  observe,  was  brought  before 
Aft  X.  of  1859  came  into  operation.  Neither 
« the  defendant  a  khoodkasht  who  might  be 
protected  under  Section  32  of  the  Sale  Law, 
Regulation  XI.  of  1822,  under  which  the 
l*J»d  came  under  the  plaintiff's  zemindary 


On  the  whole,  we  do  not  find  anything  in 
the  decision,  or  in  the  arguments  advanced  by 
the  defendant's  pleader,  to  make  us  think 
that  the  defendant  has  any  legal  right  to 
resist  enhancement.  The  decision  on  the 
law,  as  applied  to  the  facts  found,  appears 
to  us  correct. 

As  regards  the  second  point  of  the  rent- 
free  lands,  the  decision  of  the  Full  Bench  of 
the  i9t  June  1863,  quoted  at  page  115  of 
the  Special  Number  of  the  Weekly  Reporter, 
might  be  in  point,  but  for  one  important  cir- 
cumstance. It  is  found  as  a  fact  in  all  these 
cases  that  the  defendant  would  not  point  out 
to  the  Ameen  who  went  to  the  spot  the  exact 
situation  of  these  alleged  rent-free  lands,  so 
that  the  plaintiff  could  not  distinguish  them 
from  the  rest,  and  could  have  had  no  oppor- 
tunity of  proving  that  he  had  ever  received 
rent  on  account  of  them. 

We  think,  then,  that  the  decision  of  the 
Lower  Court  is  in  all  respect  fit  for  confirma- 
tion. On  the  first  point,  the  right  of  en- 
hancement, though  apparently  not  enforced 
by  the  original  purchaser,  may  be  revived  at 
any  time  by  a  subsequent  proprietor,  unless 
the  tenant  show  clearly  that  he  is  protected ; 
and  on  the  second  we  hold  that  the  plaintiff 
could  not  be  called  on  to  prove  that  the  lands 
had  been  mdl  until  the  defendant  first  point- 
ed out  their  precise  situation,  seeing  that 
the  suit  was  not  one  for  resumption,  bat  a 
suit  in  which  the  defendant  admitted  that 
the  main  portions  were  mdl  and  did  not  se- 
parate the  rent-free  lands. 

We  dismiss  the  appeals  in  all  four  cases 
with  costs. 


The  4th  August  1865.  / 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Hindoo  Law— -Women  (Rirht  of,  to  be  Adhi- 
karee) — Vyvasthas  or  ioSu  testimony  not  ne- 
cessary to  prove  doctrines  of  Hindoo  Law. 

Case  No.  1036  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Assam y  dated 
the  28th  January  186^,  reversing  a  deci- 
sion passed  by  the  Deputy  Commissioner  0/ 
Gowalparah,  dated  the  i^th  December  r86^. 
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Poonin  Narain  Dutt  and  others  (Plaintiffs), 

Appellants, 

versus 

Kasfaeessuree  Dossee  (Defendant), 
Respondent. 

Mr,  y.  S,  Rochfort  and  Baboo  Mohinee 
JVlohun  Roy  for  Appellants. 

Baboo  Onoocool  Chunder  Mookerjee  for 
Respondent. 

A  woman  who  has  given  montros  which  have  been 
accepted,  and  was  nom.nated  by  her  deceased  husband 
to  the  adhikaree,  is  not  prevented  by  the  Hindoo  Law 
from  bein&r  so. 

Vyvastnas  need  not  be  called  for,  nor  local  testimony 
relied  on,  to  prove  the  doctrines  of  Hindoo  Law. 

In  this  case  the  two  points  in  special  appeal 
are : 

fst, — That  by  the  Hindoo  Law  a  woman 
cannot  execute  any  priestly  office  :  and  that, 
therefore,  the  Lower  Appellate  Court  has 
erred  in  decreeing  the  defendant's  title  to  be 
adhtkaree. 

2nd(y. — ^That  a  vyvastha  was  not  called 
for,  nor  the  evidence  of  witnesses  as  to  the 
requisitions  of  Hindoo  Law  on  this  point  duly 
considered. 

We  may  premise  on  this  latter  matter 
that  there  is  no  law,  precedent,  or  legal 
practice  requiring  vyvasthas  to  be  called  for, 
or  local  testimony  to  be  relied  on,  to  prove 
.the  doctrines  of  Hindoo  Law  ;  nor  was  there 
any  stteh  law  of  practice  when  this  case  was 
instituted. 

As  to  the  first  point,  we  are  referred  to 
Sir  W.  Jones's  Translation  of  Manu,  the 
Calcutta  Edition,  Chapter  IX.,  Sloke  XYIIL, 
and  Chapter  V.,  Sloke,  page  155.  The<f/V/a 
there  are  in  substance  that  the  wife  and 
husband's  sacrifices  shall  be  made  together ; 
and  that,  as  women  are  not  instructed  in  the 
Veday  and  are  simple  creatures,  they  are  not 
fit  for  priestly  duties. 

On  the  other  hand,  it  is  clearly  found  as 
,  a  fact  by  the  Lower  Appellate  Court  on  evi- 
dence that  the  lady  in  this  case  gave 
^''montros**  which  were  accepted,  and  that 
she  was  nominated  by  her  deceased  husband 
to  be  adhikareey  and  apparently  no  one  but 
defendant  has  raised  the  present  contention. 

It  has  been  held  in  this  Court  that  a  woman 
can  be  a  mootwullee,  and  that  the  profits  of 
a  debutiur  can  be  received  by  a  female.  We 
are  not  shewn,  except  by  the  above  texts, 
which  do  not  cover  the  point  before  us,  that  a 
woman  cannot,  under  such  circumstances 
as  appear  in  this  case,  be  an  adhikaree. 

We,  therefore,  dismiss  this  special  appeal 
yi'xikk  costs. 


The  4th  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Setoih 

Karr,  Judges, 

Garrow  Mountaineers— Regfulation  VIIl,  ite 
(Power  of  Government  to  introduce,  limtte^ 
—  Pergunnah  Sooshung  — -  Jurisdictioa  (oi 
Civil  Courts. 

Case  No.  97  of  1865. 

Regular  Appeal  from  a  decision  passed 
Capt,  B,    W,  D,   Morion,  Deputy 
missioner  of  Gowalparah,  dated  the 
December  186^, 

Rajah  Rajkissen  Sing  Surmono  Bahadoor 
(Plaintiff),  Appellant, 

versus 

The  Collector  of  Gowalparah,  on  behalf 
Government  (Defendant),  Respondent, 

Baboos    Onoocool    Chunder   Mookirjee 
Unnodapershad  Banerjee  for  Appellant 

Baboo  Kishen  Kishore  Ghose  for  Respond 

The  Executive  Government  is  not  empowered  ti 
troduce  Regulation  VI II.,  1822  (removing  the  G 
Mountaineers  and  other  rude  tribes  in  a  certain 
of  Rung-pcire  from  the  operation  of  the  general  I 
lations)  into  any  other  tract  of  country  than  tfcit 
scribed  in  Section  2.    Consequently,  the  Civ3  Ok 
have  jurisdiction  to  entertain  a  suit  foradeclaiatioiofi 
plaintiff's  right  to  a  part  of  Pergunnah  SoosbaCi 
to  question  an  order  of  Government  directiitf  <h>, 
tion  of  the  estate  in  question  to  be  separated  tlMi 
zemindary  and  to  be  managed  by  special  agency 

This  was  a  suit  for  the  declaration  of 
plaintiff's  right  to  certain  hills  and  villi 
as  part  and  parcel  of  Pergunnah  Sooshi 
The  Deputy  Commissioner  has  decided 
the  Civil  (^ourt  has  no  power  to  entei 
the  suit  or  to  interfere  with  an  order  of 
Government  directing  that  the  portion 
the  estate  in  question  should  be  separat< 
from  the  zemindary,  and  should  be  specii* 
managed  by  the  Deputy  Commissioner. 

The  correctness  or  otherwise  of  the  d< 
sion  wholly  turns  on  the  interpretation 
be  given  to  Section  8,  Regulation  VIII. 
1822,  taken  and  read  carefully  by  the  lij 
of  the  remainder  of  the  enactment. 

The  law  itself  was  one  for  exempting 
Garrow  Mountaineers  and  other  rude  tril 
on  the  North-East  Frontier  of  Rungpore,  ft 
the  operation  of  the  existing  Regulalif 
and  for  establishing  a  special  system  of ' 
vernment  for  the  tract  of  country  occupi 
by  them,  or  bordering  on  their  possessii 
So  far  the  title  and  scope  of  the  law  isgc 
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a\,  and  the  preamble  sets  out,  at  some  length, 
the  habits   and   peculiarities  of  these  wild 
tiibcsi  the   difficulty   of  dealing  with  ihem, 
aad  the  necessity  for  subsiiiuting  for  the 
oriinaiy  administration  some  special  agency 
ilted  to  deal  with  the  chiefs,  and  to  prevent 
iMs   between    them    and    the    zemindars. 
lie  second  Section  of  the  law  is   as  fol- 
lows:— 

"  The  tract  of  country  now  comprised  in 
*theThannah  Jurisdiction  of  Gowalparah, 
"Debree,  and  Kurreebarree,  in  the  district  of 
Rongpore  ishereby  declared  separated  from 
the  said  district,  and  the  operation  of  rules 
for  the  administration  of  the  Police,  and  of 
Y  Civil  and  Criminal  Justice,  as  well  as  those 
^•*  far  the  collection  of  Land  Revenue,  Cus- 
toms, Abkaree,  and  Stamp  Revenues,  to- 
gether wiih  all  other  rules  contained  in  the 
Regulations  printed  and  published  in  the 
manner  prescribed  by  Regulation  XLI.  of 
1793,  are  suspended,  and  shall  cease  to  have 
effect  therein  from  the  date  of  the  promul- 
Fgation  of  this  Regulation,  except  in  so  far 
may  be  hereinafter  provided."   The  sub- 
it  sections  of  the  law  down  to  the  7th 
[Occupied  with  provisions  for  the  duties  of 
scial  Officer  or  Commissioner  to  be  ap- 
in  the  tract  "  above  described,"  and 
told  how  he  is  to  conduct  criminal  and 
trials,  where  the  appeals  are  to  lie,  and 
he  is  to  manage  the  Police. 
»  comes  the  8th  Section,  on  which  so 
turns.     By  the   first   part  of  it,   the 
Commissioner  is  told,  in  the  conduct 
the  Revenue,   Customs,    Abkaree,    and 
ips,  &c.,  &c.,  to  observe  the  rules  and 
*  >les  of  the  general  Regulations,  and  to 
instructions  also  from   the  Govern- 
and  then,  without  a  break  or  stop,  oc- 
the  following  words,  "  provided,  however, 
\ibBl  it  shall  be  competent  to  the  Governor- 
^  General  in  Council  to  direct  the  separation, 
[Inaporarily  or  permanently,  of  any  tract 
of  country    occupied   by   Garrow   moun- 
Udneers  or   other    rude   tribes,   from   the 
IciUies  of  any  neighbouring  zemindars  to 
^irhich  the   same   may  now  claim   to   be 
: attached,"  and  the  first  Clause  of  the  Sec- 
ends  by  laying  it  down  that  the  collec- 
of  cesses  by  zemindars  from  the  rude 
may  be  discontinued,  and  compensation 
allotted  to  them.  The  second  Clause  of 
same  Section  says  that  "  no  suit  or  ac- 
iloil    shall   be  entertained   by  any    Civil 
Jourt    having   jurisdiction,    or   that    may 
iBfealter  have  jurisdiction  within  the  tract 
^^  <9uniry  subject  to  the  authority  of  the 
^'^^^Swwiwr,  on  ftccount  of  any  aft  of 


"  the  above  description  done  under  the  au- 
"  thority  of  the  Governor-General." 

The  9ih  and  last  Section  of  the  law  is 
so  far  important  that  it  prescribes  that,  in 
case  of  doubts  or  difficulties,  reference  is  to 
be  made  to  Government  **  in  all  matters  con- 
**  necied  with  the  tract  of  country  specified 
"in  Section  2,  or  with  the  races  of  moun- 
"  taineers  and  rude  tribes  above  described." 

Now,  the  Deputy  Commissioner,  it  is  quite 
clear  to  us,  admits  the  correctness  of  the 
plaintiff's  allegation  that  the  lands  in  the 
present  case  are  not  included  in  the  tract 
of  country  specially  marked  out  and  described 
in  Section  2  as  already  quoted  by  us.  But 
he  says  that  this  does  not  matter,  and  that 
the  whole  gist  of  the  "  Regulation  must  be 
taken  into  consideration,"  and  he  evidently 
treats  Section  8  as  if  it  empowered  the  Go- 
vernment to  apply  the  provisions  of  the  law 
for  a  special  agency  to  any  other  tract  of 
country  besides  that  described  in  Section  2. 

We  entirely  concur  with  the  Lower  Court 
in  deeming  that  the  "  gist  of  the  whole  Regu- 
lation" is  to  be  looked  to;  but  a  careful 
perusal  and  comparison  of  all  the  Sections 
lead  us  to  the  conclusion  that  the  words  laid 
stress  on  in  Section  8  can  only  refer  to  the 
special  tract  mentioned  in  Section  2,  and 
that  they  can  never  be  understood  as  vesting 
the  Executive  Government  with  power  to 
introduce  the  Regulation  in  any  other  tract 
on  our  North-Eastern  frontier,  whether 
situated  in  Rungpore,  Gowalparah,  Mymen- 
singh,  the  Cossiah  Hills,  or  Sylhet. 

Every  other  provision  in  the  law  refers  to, 
and  must  be  read  with,  Section  2.  Had  the 
words  of  Section  8  been  intended  to  vest 
Government  with  the  power  of  indefinitely 
extending  the  law,  they  surely  would  have 
constituted  a  separate  Section  by  themselves, 
and  they  would  never  have  been  inserted  in 
connection  with  words  explanatory  of  the 
fiscal  duties  of  the  Commissioner  to  be  ap- 
pointed for  a  very  well-defined  tract  of 
country. 

The  Government  pleader  argues  that  the 
words  relied  on  by  the  Lower  Court  must 
refer  to  new  and  different  tracts  to  have  any 
meaning  ;  and  that,  if  they  are  to  be  read  as 
applying  to  the  tracts  described  in  Section  2, 
they  are  objectless  and  absurd.  But  we 
think  it  is  perfectly  easy  to  give  the  words  a 
definite  scope  and  meaning,  and  yet  to  confine 
them  to  the  three  Thannahs  of  the  Rungpore 
District.  The  law,  to  our  thinking,  having 
constituted  a  Special  Commissioner,  and 
having  told  him  how  he  is  to  exercise  his 


lit 


Cita 


THE  WBSSXT  XBPORTRR. 


Rulings,         [Vol.  ft 


fiscal,  criminal,  civil,  and  police- powers,  next 
provides  for  cases  in  which  it  may  be  neces- 
sary to  take  portions  of  the  estates  of  zemin- 
dars within  the  same  tract  out  of  the  hands 
of  such  zemindars  to  prevent  their  levying 
cesseS;  and  to  give  them  compensation.  The 
words  "  any  tract  of  country"  would  then 
mean  any  tract  within  the  three  Thannahs 
of  the  internal  division  or  separation  of 
which  the  law  had,  till  then,  said  nothing; 
and  the  words  "from  the  estates  of  any 
neighbouring  zemindars  to  which  the  same 
may  now  claim  to  be  attached"  will  be 
zemindars  within  the  same  tract.  The  law 
evidently  contemplated  a  state  of  things  in 
which  the  boundaries  of  the  zemindaries  and 
the  power  of  the  zemindars  to  collect  from  the 
Garrows  were  ill-defined,  and  it  was  deemed 
by  the  Legislature,  in  order  to  prevent  dis- 
turbances and  bloodshed,  that  the  matter 
should  be  taken  out  of  the  hands  of  the  ordi- 
nary tribunals.  But  the  whole  contemplated 
and  defined  three  particular  Thannahs  in 
Rungpore. 

This  was  the  view  apparently  taken,  we 
observe,  by  the  authorities,  Revenue  and 
Judicial,  in  the  district  of  Mymensing,  where 
the  cause  of  action  was  at  first  thought  to 
have  arisen  ;  and  on  a  very  careful  perusal  of 
the  law,  we  can  come  to  no  other  conclusion 
than  that  it  is  not  competent  to  the  Executive 
authorities  to  extend  and  enlarge  the  enact- 
ment in  the  manner  claimed.  The  letter  of 
the  Bengal  Government,  dated  the  i8th  of 
November  1862,  on  which  the  Lower  Court 
also  relies,  appears  to  us  to  have  misinter- 
preted the  object  and  intent  of  the  Legislature, 
and  to  have  claimed  a  jurisdiction  which,  as 
bound  to  interpret  the  law  strictly,  we  are 
miable  to  support.  We  can,  therefore,  have 
no  hesitation  in  ruling  that  the  jurisdiction  of 
the  Civil  Court  is  not  ousted,  and  that  the 
case  should  go  to  trial. 

We  find,  however,  that  the  pleader  for  the 
appellant  is  very  anxious  that  the  case  should 
not  be  tried  by  the  Deputy  Commissioner  of 
Gowalparah,  who  has  already,  as  Collector  of 
that  district,  returned  an  answer  to  the  effect 
that  the  Civil  Courts  cannot  interfere.  The 
Government  pleader  does  not  deny  that  the 
same  official  is  vested  in  that  district  with 
Revenue  and  Civil  jurisdiction;  and,  though 
the  Deputy  Commissioner  in  either  capacity 
has  not  yet  given  an  opinion  on  the  merits  of 
the  case,  we  think  it  better  for  all  parties  that 
the  case  should  be  tried  in  the  neighbouring 
district  of  Mymensing.  This  we  have  poM^er 
to  direct  ander  Section  6  of  Act  VIIL  of 
1859. 


We  accordingly  annul  the  decision  of  thf 
Lower  Court,  and  transmit  the  case  to  thi 
Judge  of  Mymensing,  who  will  try  the  $ain| 
on  its  merits  with  as  little  delay  as  practk 
cable.  f 

Costs  to  follow  the  ultimate  result. 


H 


The  4th  August  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  F, 

Glover,  Judges. 

Assessment  of  Lakheraj  land— Suit  by 
purchaser— Onus  proluuidL 

Case  No.  11 55  of  1865. 

Special  Appeal  from   a  decision  passed 
the  Judge  of  East   Burdwan,  dated 
jist    March    iS6^y    reversing  a  decisu 
passed  by  the  Additional  Principal  A»j 
der  Ameen  0/ that  District ,  dated  the  2 ■ 
June  186^. 

Sham  Lai  Ghose  (Plaintiff),  Apptllant, 

versus 
Sekunder  Khan  and  others  (Defendants), 

Respondents, 
Mr.  C.  Gregory  and  Baboo  Raj endurMissefi 

for  Appellant.  4 

Mr,  y.  Baptist  for  Respondent* 

In  a  suit  by  an  auction-purchaser  to  Mseaw* 
land  clainred  as  valid  kikheraj,  the  ontts  is  on  tK 
to  prove  that  the  land  has  been  held  as  lakbenj 
the  year  1790. 

This  was  a  suit  by  the  zemindar,  s; 
appellant  before  us,  to  assess  rent  on  ccrti 
lands  held  by  the  special  respondent  1 
defence  was  that  the  land  was  valid  lakh 
raj,  held  as  such  from  before  the  Deccn 
Settlement. 

The  Judge  applied  the  rule  laid  down 
this  Court's  judgment  in  the  case  of  Khel 
Chunder  Ghose,  No.  268  of  1864,  and 
manded  the  suit  with  several  others  to 
Court  of  first   instance,   in  order  that 
onus    of   proving    that   the   land  was 
and  had  paid  rent  at  some  time  subsequej 
to  the  Decennial  Settlement,  might  be 
on  the  zemindar  who  sought  to  resume. 

It  is  urged  in  special  appeal  that 
plaintiff  being  an  auction-purchaser,  this 
is  exceptional,  and  that  the  Full  Bench  ro^, 
ing  does  not  apply,  and  that  the  onus  (^ 
proving  that  his  land  is  veritable  lakheraj  » 
on  the  ryot. 

We  think  this  objection  valid.    Section  h 
Clttose  14,  of  Aft  XIV.  qt  185a,  lays  it  dow| 
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iinctinn-purchaser  at  a  Revenue  Sale 
lo  resume,  unless  "it  is  shewn 
land  has  been   held   lakheraj,    or 
from  the  period  of  the  Permanent 
It."     Clearly,  therefore,  by  this  Sec- 
die  general  rights  of  the  auction-pur- 
are  admitted,  and  the  onus  of  proving 
ifKcial  plea,  /.  e.y  possession  as  lakheraj 
the  year  1790,  must,  we  think,  fall  on 
jyoL 
precedent  of  this  Court,  dated  31st  May 
Mr.    Forbes,    respondent,    petitioner, 
Shaikh  Mean  Jan  (3  Weekly  Reporter, 
,is  in  point,  and  we  quote  the  concluding 
>h  of  that  judgment  as  exactly  embo- 
our  own  views  of  the  course  to  be 
by  the  Lower  Appellate  Court  in  the 
case.     "But    this    onus,''    say   the 
speaking  of  the  lakheraj dar,  **  must 
tbe  imposed  in  a  harsh  ^ay,such  that,  after 
^toDg  a  lapse  of  time,  an  honest  holder 
bear  it,  and  bond  fide  holdings  be  un- 
imperilled.     It  is  not  necessary  that 
J70t  should  give  direct  proof  of  holding 
lAe  exact  date  of  the  Permanent  Settle- 
but  that  he  should  give  such  evi- 
of  long  possession  of  the  character 
repute  of  his  holding  and  otherwise, 
(after  weighing  also  any  evidence  on 
other  side)  the  Court  may  be  led  to 
that  the  holding  is  really  one  of 
date — ^as  old  as  the  Permanent  Set- 
and  not  a  modern  appropriation/' 
^  reverse  the  Judge's  order  of  remand, 
uSrect  him  to  try  the  appeal  himself, 
^teference  to  the  remarks  above  recorded. 
kwill  follow  the  result. 


I 


The  7lh  August  1865.  \ 
Present  : 

Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges, 

iipr— Suit  by  Mother  and  Guardian 
rerersioner  without  certificate  under 

of  1858 — Alienations  by  widow — De- 
snit  by  reversioner. 

Case  No.  87  of  1865. 

Appeal  fron\  •  a  decision  passed  by 
Principal  Sudder  Ameen  of  Purneah, 
the  28th  December  186^. 

Cband  J  ha  and  others  (Defendants), 
Appellants,    . 

versus 

Monee  Debia  (Plaintiff),  Respondent. 

A*  F*  Lingham  and  Moonshee  Ameer 
ij/f  for  Appellants. 

VdLUX. 


Baboo  Romanath  Bose  for  Respondent. 

The  mother  and  guardian  of  a  minor  reversioner, 
being"  herself  a  reversioner  and  of  full  age,  may  sue 
without  obtaining  a  certificate  under  Act  XL.  of  i«^8.    . 

A  reversioner  may  sue,  during  the  widow's  lifetime; 
to  obtain  a  declaration  that  a  conveyance  made  by  the 
widow  is  invalid  as  made  without  le&^al  necessity,  and 
therefore  not  binding  beyond  the  wioow's  life. 

This  was  a  suit  on  the  part  of  the  rever- 
sioners to  obtain  a  declaration  that  certain 
alienations  by  a  Hindoo  widow  be  set  aside 
as  invalid  under  the  Hindoo  Law. 

The  Principal  Sudder  Araeen  has  held 
that  the  alienations  were  not  justified  under 
any  legal  necessity.  He  declared  them 
to  be  binding  only  during  ^ihe  widow's  life- 
time. 

In  appeal  it  is  contended, 

First, — That  the  suit  will   not  lie,  inas- 
much as  the  plaintiff  sues  in  her  capacity  of 
guardian    of    a    minor  reversioner    without  1 
having  previously  obtained  a  certificate  under  ^ 
the  provisions  of  Act  XL.  of  1858.  ♦ 

Secondly, — That  the  suit  is  premature,  in- 
asmuch as  no  title  is  vested  in  the  plaintiff 
until  the  death  of  the  widow. 

Thirdly, — That  the  alienations  were  made- 
for  purposes  allowable  under  the  Hindoo 
Law. 

On  theyfrj/  point,  we  are  of  opinion  that 
the  suit  will  lie ;  the  plaintiff  sues  *'  sui  juris,*' 
and  as  mother  and  guardian  of  the  minor. 
The  plaintiff  herself  being  a  reversioner  and 
of  full  age,  the  suit  is  in  due  form. 

On  the  second  point,  we  are  clearly  of 
opinion  that  the  suit  is  not  premature.  The 
act  of  the  widow  may  not  be  such  an  act  of 
waste  as  to  destroy  her  estate,  and  to  vest  it 
immediately  in  the  reversionary  heirs.  Yet 
the  conveyance  will  be  binding  only  during 
the  widow's  life ;  and  a  suit  during  her  life- ' 
time  to  declare  that  the  conveyance  is  invalid,, 
inasmuch  as  it  was  made  without  legal  neces- 
sity, and  is,  therefore,  not  bindmg  beyond  the 
widow's  life,  will  lie.  (See  Decision  of  a 
Full  Bench  of  this  Court,  7th  April  1864, 
Gobind  Monee  Dossee,  plaintiff,  appellant, 
versus  Sham  Lai  Bysakh  and  others,  defend- 
ants.) 

On  ihe  third  znd  last  point,  which,  we  may 
observe,  was  not  pressed  upon  us  by  the  plead- 
er for  the  appellants,  afier  considering  the 
evidence  and  circumstances  of  the  case,  we 
see  no  reason  to  differ  from  the  Principal 
Sudder  Ameen. 

The  appeal  is  dismissed  with  costs  bearing 
interest,  for  which  the  appellants  are  liable. 
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The  7th  August  1865. 

Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Judges. 

Lisiiitatioii--Siiits  by  Minora  after  attaining^ 

majority. 

Case  No.  357  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  West  Burdwan^ 
dated  the  ijth  November  186^,  reversing  a 
decision  passed  by  the  Moonsiff  of  Kottul- 
pore^  dated  the  21st  March  1863, 

Khetter  Mohun  Ghose  and  others  (Defend- 
ants), AppellantSy 

versus 

Ramesaor  Gho^e  and  others  (Plaintiffs), 
Respondents, 

Baboos  Baneenaih  Bose  and  Romanath  Bose 

for  Appellants. 

Baboos  Juggadanund  Mookerjee  and  Roop- 
nath  Banerjee  for  Respondents. 

Concerning   the^  Hmitation    applicable  to  suits  by 
minors  after  attaining  majority. 

This  case  was  remanded  by  the  High 
Court  on  the  26th  June  1864.  with  a  direction 
to  try  properly  the  plea  of  minority  set  up  by 
the  plaintiff  to  bring  his  suit  within  time. 

The  Principal  Sudder  Ameen  has  now 
decided  that  the  plaintiff,  who  is  the  special 
respondent  before  us,  brought  his  suit  within 
12  years  after  attaining  majority,  and  that 
therefore  his  suit  was  not  barred. 

It  is  urged  in  special  appeal  that  the  suit 
is  barred,  more  than  three  years  from  the 
date  of  special  respondent's  majority  having 
elapsed  before  it  was  instituted. 

This  point  was  not  taken  when  the  case 
was  originally  before  the  Court  in  special 
appeal.  A  reference  to  the  old  record  shews 
that  the  only  objection  then  was  that  the 
Principal  Sudder  Ameen  had  erred  in  his 
calculation  quocui  the  special  respondent's 
time  of  attaining  majority,  and  that  there 
was  no  proof  that  he  had  brought  his  suit 
within  1 2  years  from  that  date. 

Under  the  circumstances,  however,  and 
considering  that  the  objection  is  one  patent 
on  the  face  of  the  plaint,  and  involves, 
moreover,  a  question  of  jurisdiction,  we 
tiilnk  that  it  may  be  determined  now,  the 
former  laches  notwithstandmg. 

The  sale  soujg^ht  to  be  cancelled  was  made 
in  1844.  Special  respondent  attained  major- 
ity, as  is  found  by  the  Principal   Sudder 


Ameen  on  evidence,  at  the  end  erf  1853, 
and  this  suit  was  instituted  on  the  tSth 
of  June  1862. 

Act  XIV.   of   1859  came  into  operatioa 
on  the  1st  of  January  1862,  and  this  suit 
is  therefore  governed  by  it.    Section  11  of 
that  Act  lays  it  down  that,  when  a  right  of 
action  first  accrues  to  a  person  who  is  then 
under  a  legal  disability  (such  as  a  flHaor- 
for  instance),  the  action  may  be  broufhl  ^ 
such  person  within  the  same  time  after  the 
disability     shall    have    ceased,    as   wobH  . 
otherwise  have  been  allowed  from  the  tM  ! 
when  the  cause  of  action  accrued,  unlessaaA  - 
tinje  shall  exceed  the  period  of  three  )<ei»^ 
in  which  case  the  suit  shall  be  cofotneMw 
within  three  years  from  the  time  the  disabilHf 
ceased. 

Clearly,  therefore,  this  action  should  haii, 
been  brought  within  three  years  after  the  ewt 
of  the  year   1853,    and,    not  having  been' 
brought  till  the  i8th  June  1862,  is  bftrrea 
by  limitation.  * 

We,  therefore,  reverse  the  Principil' 
Sudder  Ameen's  order,  and  dismiss  the  sttft^ 
Under  the  circumstances,  each  party  wilti 
pay  their  own  costs  in  all  Courts. 


The  7th  August  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  J.  B.  PheafT 

Judges. 

Mortgage— Deposit  in  Court  (when  0J*2J^ 
tionai  and  vafid) — Notice  of  deposit  to  M<n^ 
gagee—  Interest. 

Special  Appeals  from  decisions  passed  If 
Moulvie  Itrut  Hossein,  Principal  Sudiif 
Ameen  of  Sarun^  dated  the  ijth  Januaffy 
i86^y  reversing  decisions  of  Baboo  Luchmitli 
Pershad,  Moonsiff  of  Pursa,  dated  the  7/I 
September  1864. 

Case  No.  999  of  1865. 


Hethan  Singh  (Plaintiff),  Appellant, 


i 


versus 


Nurkoo  Singh  and  others  (Defendants), 

Respondents. 
Baboos  Debendur  harain  Bose  and  Kishe^\ 
Succa  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

Case  No.  1000  of  1865. 

Hethan  Singh  (one  of  the  Defendants), 

Appellant, 

versus 

Lokraj  Singh  and  others  (Plaintiffs), 
Respondents. 


Ms.] 
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IMo$  Dehendro  Naram  Bose  for  Appellant. 
Bd90  Kali  Kishen  Sein  for  Respondents. 

A  Afwdt  of  the  mortgage  •money  by  a  moitgngor, 
aonipioied  by  a  protest  against  the  validity  of  the 
jportp^  itself,  and  a  threat  to  sue  for  its  cancelment, 
ivposes  no  condition  upon  the  acceptance  of  the  money 
Mas  to  render  the  tender  invalid. 

A  deposit  b  ing  once  duly  made,  the  mortgagor's 
•nihr  of  redempti^Mi  is  saved  quite  irrespective  of 
mmsT  the  mortgagee  has  received  notice  of  the  depo- 
iitoroot. 

Qiutn  —Whether,  if  the  mortgagee's  delay  in  taking 
He  lumey  out  of  Court  is  flue  to  the  negligence  of  the 
mortgagor  in  not  doing  his  best  towards  ensuring 
nmpt  notice  of  the  deposit  being  given  to  the  mort- 
ifiptt  the  fotter  is  entitled  to  hold  the  deed  against  the 
iRraiag  interest. 

Thest  two  special  appeals  are  so  related 
to  each  other  as  to  be  almost  necessarily 
determlDed  by  one  and  the  same  judgment. 

The  original  suits  in  both  cases  were 
JROoght  to  obtain  possession  of  ihe  same  land 
keloDging  to  Nurkoo  Sing  and  others,  each 
ihintiff  alleging  that  it  had  been  mortgaged 
to  himself  and  foreclosed.  The  alleged  mort- 
pgor  makes  no  substantial  resistance  in  either 
(He.  so  that  the  two  suits  practically  resolve 
ftemselves  into  a  contest  between  the  two 
loftgagees. 

Lokraj  Sing  is  the  mortgagee  who  sues  in 
Ae  original  suit  of  No.  looo,  and  Hethan 
tifig  (he  like  in  that  of  No.  999. 

Lokraj 's  mortgage  is  alleged  to  have  been 
Mdc  on  the  5ih  February  1 861,  while  the  date 
cf  Hethan's  is  i8th  August  of  the  same  year. 

The  Lower  Appellate  Court  had,  in  effect, 
Wd  that  Lokraj's  mortgage  has  been  duly 
ibreclosed,  and,  therefore,  that  Hethan,  whose 
^Itortgage  was  posterior  to  that  of  Lokraj, 
necessarily  lost  the  subject  of  his  mort- 

It  appears  that  in  Lokraj 's  case  the  mort- 
\ox  did,  within  the  statutable  year  of  grace 
lich  followed  Lokraj's  petition  for  fore- 
)suTe,  deposit  in  Court  (where  the  money 
jltill  remains)  the  full  amount  of  principal 
[ttonies  and  interest  alleged  to  be  due  on  the 
ttortgage ;  but  he  accompanied  the  deposit 
»iih  a  protest  against  the  validity  of  the 
iiortg^age  itself,  and  expressed  his  intention 
to  sae  for  its  cancel m en t.  Also,  neither  the 
ittongagor  nor  the  Court,  at  any  time,  gave 
•otice  to  the  mortgagee  that  the  money  had 
fcen  so  deposited  in  Court. 

The  Lower  Appellate  Court  says :  **  As  the 
^mortgagor,  in  repudiation  of  the  mortgage, 
''has  deposited  the  mortgage-money  in  order 
"to  redeem  the  property,  but  has  stated  in 
^Us  petition  that  he  will  subsequently  sue 


''  for  the  cancelment  of  the  alleged  deed  of 
"mortgage  of  the  plaintiff,  the  inference 
''  drawn  from  this  statement  seems  to  be  that 
"the  mortgagor  will  take  back  the  money 
''deposited  by  him  by  means  of  a  regular 
''  suit,  inasmuch  as  the  declaration  made  for 
''  the  cancelment  of  the  Bill  of  Sale  is  tanta* 
'^  mount  to  a  declaration  for  taking  back  the 
"  consideration-money.  Therefore,  under  the 
''decision  of  the  Sudder  Court,  dated  the 
"  30th  December  1848,  in  the  case  of  Kishore 
"Rov  and  others  versus  Wazeer  Ali  and 
"  others,  such  deposit  of  the  mortgage-money 
"  by  the  mortgagor  cannot  be  considered  to 
'' be^  tantamount  to  a  deposit  made  within 
•'the  prescribed  time  fixed  by  the  notice." 
Against  this  conclusion  of  law,  Hethan  Sing 
now  specially  appeals. 

The  enactment  which  enables  a  mortgagor^ 
by  depositing  money  in  Court  after  proceeds 
ings  for  foreclosure  have  been  commenced 
against  him,  to  prevent  those  proceedings 
from  ripening  by  mere  lapse  of  time  into  final 
foreclosure,  is  the  7th'  Section  of  Regulation 
XVIL  of  1806,  which  also  declares  that 
such  deposit  shall  be  made  "  as  allowed  for 
"the  security  of  the  borrower  and  the  mort- 
"gagor,  by  Section  2,  Regulation  L  of  1798, 
"and  Section  12,  Regulation  XXXIV.  of 
1803."  This  latter  Section  is  nothing  more 
than  a  repetition  of  Section  2,  Regulation  L 
of  1798  ;  and,  on  turning  to  this,  we  find  th6 
words  bearing  on  this  point  to  be  as 
follow : — 

"The  borrower  who  may  be  desirous  to 
"redeem  his  land  by  the  payment  of  the 
"  money  lent  upon  it,  with  interest  due  there- 
"  on,  within  the  stipulated  periods  is  at  liberty, 
on  or  before  the  date  stipulated,  either  te 
tender  and  pay  to  the  lender  the  amount 
"  due  to  him,  taking  such  precautions  as  be 
"  may  think  necessary  to  establish  such  ten* 
"  der  and  payment,  if  evaded  or  denied,  or 
"  without  any  tender  to  the  lender  to  deposit 
"  the  amount  due  to  him  on  or  before  the 
"stipulated  date  in  the  Dewanny  Adawlut 
"of  the  C^ity  or  Zillah  in  which  the  land 
"  may  be  situated.*'  The  Section  goes  on  to 
say  :  "  The  Judge  shall  cause  a  written  notice 
"  of  such  deposit  to  be  delivered  to  the  lend- 
"  er,  and,  on  the  application  of  the  latter, 
"  and  his  surrender  of  the  conditional  Bill  of 
"  Sale,  or  showing  satisfactory  cause  why  It 
"  cannot  be  surrendered,  shall  pay  him  the 
"  amount  deposited,  and  take  his  acknowledge 
"  ment  to  remain  among  the  records  of  the 
"  Court,"  It  is  obvious  to  us  that  these 
provisions  were  framed  solely  with  a  view  to 
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the  protection  of  the  borrower  and  mortgagor 
as,  indeed,  is  declared  by  the  words  which  we 
have  quoted  from  Section  7  of  Regulation 
XVII.  of  1806;  and  we  think  the  effect  of 
them  is  to  constitute  the  Judge  agent  of  the 
lender  or  mortgagee  in  the  sense  of  making 
the  deposit  with  him  a  tender  to  lender  or 
mortgagee,  and  at  the  same  time  to  make  him 
agent  of  the  borrower  or  mortgagor  for  the 
purpose  of  receiving  back  the  conditional 
Bill  of  Sale  or  other  security.  In  this  view 
the  deposit  to  be  good  must  possess  that  char- 
acter which  is  necessary  to  make  a  tender 
good  in  law,  viz.,  as  it  is  usually  termed  in 
legal  phraseology,  it  must  be  **  unconditional." 
Now,  "  unconditional,"  as  used  here,  merely 
means  that  the  tender  must  not  be  made  in 
such  a  way  as  that  its  acceptance  would  im- 
pliedly impose  a  condition  upon  the  creditor. 
That  this  is  its  meaning  in  the  English 
authorities,  is  abundantly  clear.  For  instance, 
if  the  tender  cannot  be  accepted  without  sup- 
plying evidence  of  an  admission  that  no  more 
is  due,  then  it  is  "conditional"  and  bad  {see 
Bowen  versus  Owen,  11  Q.  B.,  p.  130).  But 
a  tender  accompanied  by  a  protest  that  the 
money  is  not  due,  as  it  binds  the  creditor  to 
nothing,  is  a  good  tender  (Maining  versus 
.Lunn,  2  C.  and  K.).  We  think  that  the 
Indian  authorities  are  entirely  to  the  same 
effect.  In  the  case  relied  upon  by  the  Lower 
'Appellate  Court,  Kishore*  Roy  versus  Wozeer 
Ali,  decided  by  the  late  Sudder  on  the  30ih 
December  1848,  the  suit  was  one  brought  by 
the  mortgagor  to  recover  the  money  deposited 
by  him  in  Court ;  and  consequently  the  de- 
cision has  no  bearing  on  the  matter  before  us. 

,  In  other  cases,  the  late  Sudder  Court  has 
lield  that  a  deposit  in  Court,  coupled  with  the 
condition  that  the  Judge  should  not  pay  the 
money  to  the  mortgagee  until  after  the  lapse 
of  a  certain  specified  period,  is  not  a  com- 
pliance with  the  Regulation,  and  it  is  mani- 
fest that  it  is  not  so,  because  a  deposit  made 
\n  this  way  does  not  amount  to  a  tender  at 
all.  It  is  of  the  very  essence  of  a  tender 
that  the  person  to  whom  the  money  is  offered 
should  have  the  option  of  taking  the  money 
at  once.  But  in  these  cases  no  question  as 
40  conditionality  fell  to  be  decided. 

In  Prannath  Roy  Chowdry  versus  Rookie 
Begum  and  others,  7  Moore's  Indian  Appeals, 
,p.  352,  Lord  Kingsdown,  in  delivering  judg- 
ement, certainly  used  words  which  would  at 
first  sight  seem  to  countenance  the  view^  of 
ahe  Lower  Appellate  Court  in  this  case. 
^But,  on  closer  consideration,  it  appears  that 


his  Lordship  was  speaking  throughout  with 
special  reference  to  the  peculiar  facts  of 
that  case.  It  was  there  one  of  the  main 
issues,  whether  or  not  the  person  who  made 
the  deposit  into  Court  really  represented  the 
mortgagor,  and  this  circumstance  must  have 
been  prominent  in  the  learned  Judge's  mind 
when  he  wrote  the  words :  "  The  mortgagee 
'*  would  have  little  inducement  to  take  the 
*'  money  waiving  his  lien  by  its  acceptance  if 
'*  litigation  on  the  very  same  subject  were 
''  to  re-commence  upon  his  acceptance  of  the 
''  money.  His  Lordship  could  hardly  have 
made  the  contrast  between  possession  of  the 
lien  and  possession  or  the  money  in  respect 
of  which  the  lien  subsisted,  except  in  view 
of  some  contest  in  reference  to  the  owner- 
ships of  the  subject  of  lien  and  money  re- 
spectively. But  the  substantial  ground  upon 
which  that  judgment  was  based  is  further 
on  thus  stated  by  Lord  Kingsdown  himself: 
'*  Had  the  mortgagee  accepted  the  money, 
''he  would  have  admitted  a  title  to  redeem 
"  in  which  he  was  not  bound  to  acquiesce." 
And,  that  being  so,  the  tender  was  conditional 
in  the  sense  of  imposing  a  condition  upon  the 
mortgagee  who  should  accept  it.  And  thus 
we  conceive  that  none  of  the  decisions  to 
which  we  have  been  referred  go  beyond  the 
limits  of  the  English  doctrine  relative  to  the 
circumstances  which  will  render  a  tender 
invalid ;  on  the  contrary,  we  think  that  that  doc- 
trine is  completely  adopted  and  carried  into 
operation. 

In  the  case  before  us,  the  protest,  or  perhaps 
threat,  of  the  mortgagor,  to  the  effect  that  he 
should  take  legal  measures  for  procuring  the 
cancelment  of  the  mortgage,  imposed  no 
condition  upon  the  acceptance  of  the  money. 
The  mortgagee  could  take  out  the  money  at 
once  unshackled  by  any  restriction  or  ad- 
mission in  his  own  part.  We  are,  therefore, 
of  opinion  that  the  Lower  Appellate  Court 
committed  an  error  in  law  in  holding  that 
the  deposit  was  bad  for  the  first  reason 
alleged. 

Neither  do  we  think  that  the  second 
reason  is  valid.  The  Regulation  makes 
it  the  duly  of  the  Court  to  send  notice  of 
the  deposit  to  the  mortgaged.  Very  possibly 
the  Court  would  be  entitled  to  refuse  to 
receive  the  Seposit,  unless  it  were  accom- 
panied by  a  sufficient  sum  of  money,  in  the 
shape  of  Court-fees,  to  cover  the  expense 
which  it  would  b^ forced  to  incur  in  sending 
notice  to  the  mortgagee.  But  the  due 
deposit  having  been  once  made,  even  though 
the  Court-fees  have  not  been  paid,  we  arc 
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of  opinion   that  the   mortgagor's  equity  of 

redemption   is  saved,   quite  irrespective    of 

whether  the  mortgagee  has  received  notice 

of  the  deposit  or  not.     The  words  of  the 

£egalation  are   "a  deposit  made  as  above 

"required  shall  be  considered  to  preserve  to 

"the  borrower  his  full  right  of  redemption.*' 

•Of  course,  the  mortgagor  will  not  get  back 

his  mortgage-deed  until  the  mortgagee  has 

taken  the  money  out  of  Court,  and  it  may 

be  that,  if  his  delay  in  doing  this  be  due  to 

I     ^  negligence  of  the  mortgagor  in  not  doing 

i      his  best  towards  ensuring  prompt  notice  of 

I     ihe  deposit   being  given  to  the  mortgagee, 

I     the  latter  may  be  entitled,  on  the  equity  of 

the  Regulation,  to  hold  the  deed  against  the 

accruing  interest.     But  this  question  we  are 

not  now  called  upon  to  decide.     Both  Courts 

below  find,  as  a  fact,  that  the  amount  of  tbe 

principal  and  interest  was  deposited  in  the 

Zillah  Court  before  the  expiration  of  the  year 

of  grace,  and  consequently  the  mortgagor's 

full  right  of  redemption  was  saved. 

,  Therefore,  the  appeal  in  No.  1000  of  1865 
must  be  allowed  with  costs,  and  the  decision 
of  the  Court  of  first  instance  affirmed. 

As  regardfii  special  appeal  No.  999  of  1865, 
the  conclusion  to  which  the  Lower  Appellate 
Cotirt  arrived  in  No.  1000  rendered  a  deci- 
sion as  to  the  merits  unnecessary.  Our 
present  decision,  therefore,  brings  the  issue 
as  to  those  merits  into  life  again ;  however, 
the  respondents  have  not  raised  any  matter  of 
cross-ap{>eal,  and  do  not  ask  to  have  those 
issues  sent  back  to  the  Lower  Appellate 
Court  for  trial.  We  must,  therefore,  assume 
that  they  cannot  dispute  the  justice  of  the 
first  Court's  decision  with  regard  to  them. 
We  accordingly  uphold  the  appeal  with  costs, 
aflBrming  the  decree  of  the  Court  of  first  in- 
stance. 


The  7th  August  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Mahomedan  Law — Presumption  of  Marriage- 
Acknowledgment  of  paternity— Onus  probandL 

Case  No.  85  of  1865. 

Regular  Appeal  from  a  decision  passed  by 

the  Principal   Sudder  Ameen  of  ihe  2^- 

:    Ptrgunnahs,  dated  the  jist  December  186^. 


Rook  Begum  (Defendant), 

Appellant^ 

versus 

Shahzadah  Walagowhur  Shah  (Plaintiff), 

Respondent, 

Messrs,  J,   T,    Woodroffe  and    C.    Gregory 

and  Moulvie  Murhamut  Hossein  for 

Appellant. 

Messrs,  G,  C.  Paul  and  R,  E,  Twidale 
for  Respondent. 

Suit  laid  at  rupees  43,275-5  as.  9  gds. 

According  to  the  Mahomedan  Law  a  public  acknow* 
ledgment  of  paternity  will  of  it&elf  raise  a  presumption 
of  marriage  between  the  person  who  makes  it,  and  the 
mother  ofthe  child,  without  the  father  specifically  con- 
necting  his  paternity  with  any  particular  woman.  To 
rebut  this  presumption,  the  onus  of  proving  the  impos- 
sibility of  the  marriage  is  on  the  other  side. 

This  was  a  suit  on  behalf  of  one  Musst. 
Noorunnissa  Begum,  claiming,  as  daughter 
and  one  of  the  heirs  of  Shahzadah  Mahomed 
Kykobad,  a  certain  share  of  the  real  and 
personal  property  left  by  him.  Noorunnissa 
Begum  being  under  age,  the  suit  was  insti* 
tuted  by  her  husband,  Shahzadah  Gowhur 
Shah,  and  laid  at  rupees  49,418-3-8-2-0-2. 

The  defence  on  the  part  of  Shah  Rook 
Begum,  widow  of  the  deceased  Kykobad,  and 
her  daughter,  Hameedoonnissa,  was  that  the 
plaintiff  was  an  illegitimate  child  by  one  of 
the  deceased  Prince's  concubines,  and.  there- 
fore, not  entitled  to  succeed  to  any  part  of 
her  father's  properly.  It  was  added,  further, 
that,  of  the  landed  estate,  14  beegahs  8 
cottahs  of  Kherajee  land,  together  with  11 
cottahs  of  rent-free  land,  had,  together  with 
the  houses,  &c.,  thereon,  been  conveyed  to 
Shah  Rook  Begum  on  the  9ih  of  July  1853, 
in  lieu  of  her  dower  claim  amounting  to 
25,000  rupees;  but  that  the  residue,  amount- 
ing  to  21  beegahs,  had  been  purchased  by 
the  said  Shah  Rook  Begum  from  her  husband 
for  the  sum  of  rupees  3,000  on  the  4th  of 
November  1853. 

With  regard  to  the  personalty,  the  allega- 
tion was  that  all  of  it  was  expended  in  the 
Shahzadah's  funeral  expenses,  and  in  paying 
his  debts. 

On  these  pleadings,  the  Principal  Sudder 
Ameen  found— /rj/,  that  the  plaintiff  was  one 
of  her  father's  legal  heirs,  Mirza  Kykobad 
having  in  his  life-time  distinctly  admitted 
his  paternity;  secondly,  that  the  deeds  of 
conveyance  from  Kykobad  to  his  wife.  Shah 
Rook  Begum,  were  false ;  and,  thirdly,  that 
plaintiff  could  only  claim  her  share  of  what 
would  have  been  receivable  by  her  father 
bad  he  Jived  from  the  estate  of  his  father, 
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Shahzadah  Yasin.    On  this  issue  Noorunnissa 
obtaiDed  the  sum  of  rupees  365-10. 

The  ^rst  and  second  only  of  these  points 
'were  cootested  before  us  in  appeal,  and  we 
i^all,  therefore,  confine  our  attention  to  them. 

With  regard  to  the  allegation,  of  marriage 
between  Mirza  Kykobad  and  Ashrufoonissa, 
the  mother  of  the  respondent,  Mr.  Woodroffe 
for  the  appellant  contended  that  there  was 
not  the  slightest  reliable  proof  of  the  fact ; 
that  the  witnesses  were  men  of  low  status ; 
and  that  their  evidence  was  discrepant  and 
contradictory.  He  further  argued  that  the 
-  bare  fad  of  a  man's  acknowledging  a  child 
to  be  his  own,  without  connecting  the  allega- 
tion with  some  woman  as  the  mother  of  the 
child,  is  not  sufficient  by  Mahomedan  Law  to 
raise  the  presumption  of  legitimacy.  He  add- 
ed that  the  evidence  of  members  of  the 
Mysore  family,  and,  above  all,  the  omission  of 
Ashrufoonissa's  name  from  the  list  of  the 
wives  and  children  of  the  Princes  furnished 
to  the  Superintendent,  proved  most  clearly 
that  the  above-named  lady  was  not  Kykobad's 
wife. 

We  may,  we  think,  concede  thus  far,  that 
the  direct  evidence  of  the  marriage  is  weak. 
The  witnesses  are,  for  the  most  part,  men  of 
no  character  or  respectability,  and  no  report 
of  the  marriage  was  made,  as  was  usual,  to 
the  Superintendent.  All  marriages  of  the 
members  of  the  Mysore  family  were,  by  or- 
der of  Government,  reported  to  the  officer 
in  charge,  and  this  order  was  not  relaxed  till 
the  year  i860.  But,  admitting  all  this,  as 
also  the  omission  of  Ashrufoonissa's  name 
from  the  list  above  mentioned,  the  fact  of 
Kykobad  having  distinctly  and  publicly  ac- 
knowledged Noorunnissa  as  his  daughter,  and 
that  not  on  one  occasion  only,  is,  we  thmk, 
sufficient,  according  to  the  principles  of 
Mahomedan  Law,  to  raise  the  presumption 
that  he  was  married  to  the  mother.  Mr. 
Baillie,  in  his  work  on  the  Mahomedan  Law 
of  Inheritance,  quotes  from  the  *' Jowhurru- 
•toon-Nuyyerah"  the  following  dictum  : 
**When  the  preceding  conditions  concur  in 
"  an  acknowledgment  of  parentage,  ihe  per- 
"  son  acknowledged  becomes  an  heir  of  the 
*'  acknowledger,  and  is  entitled  to  a  full  par- 
"  ticipation  in  his  inheritance,  with  the  other 
"heirs  of  the  same  description"  (page  41). 
These  conditions  are  elsewhere  stated  to  be 
the  possibility  of  the  parties  standing  to  each 
other  in  the  relation  of  parent  and  child,  the 
unknown  descent  of  the  person  acknowledg- 
ed, and  the  ascent  of  such  person  to  the  fact 
of  his  being  the  acknowledger's  child.  In 
^  other  words,  wbere  there  is  a  clear  and  open 


declaration  of  paternity,  the  onus  of  showing 
that  marriage  was  impossible  Is  on  the  other 
side.  This  view  of  the  law  has  been  veiy 
distinctly  laid  down  in  a  decision  of  this 
Court,  dated  29th  April  1863,  Mosst.  Nana- 
boonissa  and  others  versus  Musst.  Fuzuloo- 
nissa  and  others  (i  Marshall,  p.  428),  and 
the  ruling  has  been  followed  in  several  analo- 
gous cases  since  (2  Weekly  Reporter,  p.  51, 
and  1  W.  R.,  p.  16). 

In  the  former  case,  the  Judges  8ay  as 
follows :  "  When  a  man  has  openly  and  for 
'*  a  long  course  of  time  lived  with  a  womai^ 
"  as  a  man  lives  with  his  wife,  and  has  habi* 
"  tually  and  openly  treated'  the  children  as 
"  his  children  before  the  world,  or,  when  hft 
"  has  publicly  and  advisedly  said  of  a  boy 
"  begotten  by  himself  '  this  is  my  ftMi/  then 
**  the  presumption  takes  its  fuflest  effect.  Ifl 
"  that  case,  we  think  that  the  law  not  only, 
"  raises  a  presumption  of  marriage,  but  in 
"practice  prohibits  any  counter-proof  sbort 
"  of  establishing  a  legal  impossibility.  In 
"  such  a  case,  we  may  not  really  believe  that 
"  there  was  an  actual  celebration  of  marriage; 
"  we  may  have  little  doubt  that  there  was 
"  nothing  of  the  kind ;  but  still  marriajre  is 
"  legally  possible,  and  it  must  be  presumed, 
*'  not  so  much  by  presumption  of  fact  as  by 
"  presumption  of  law." 

Our  attention  has  been  drawn  to  two  deci- 
sions of  the  Privy  Council,  reported  in  Moore  s 
Indian  Appeals,  Volume  III.,  p.  295,  and 
Volume  VIIL,  p.  136,  as  supporting  the  ap- 
pellant's case ;  but  neither  of  them,  iit  our 
opinion,  affects  the  question  now  before  us. 
In  the  first,  their  Lordships  did  not  go  into 
the  point  as  to  whether  there  had  been  a 
direct  acknowledgment  of  paternit}',  holding 
"  that  there  was  a  consecutive  course  of 
"  treatment,  both  of  the  mother  and  the  child, 
"  for  a  period  of  between  seven  and  eight 
**  years,  under  circumstances  in  which  it  ap- 
'•  peared  next  to  impossible  that  such  a  "Q^c 
**  of  treatment  would  have  been  continued, 
"  except  from  the  presumption  of  cohabita- 
*'  lion,  and  of  the  son  being  the  issue  of  Fyx 
•'  Ali  Khan."  . 

This  decision,  therefore,  did  not  proceed 
on  the  acknowledgment  of  paternity  by  the 
father,  Fyz  Ali  Khan,  but  upon  another  gene- 
ral principle  of  Mahomedan  Law,  that  marri- 
age may  be  presumed  from  continued  cohabit- 
ation. This  law,  in  its  anxiety  to  ignore 
an  offence  which  subjected  the  guilty  par^ 
to  very  severe,  in  some  cases  to  capjtaji 
punishment,  presumes  everything  in  favor  or 
legitimacy,  and,  as  stated  by  Macnaghten 
(Mahomedan Law,p.  33,  Vol.  IV.),  "  Noncbot 
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cluklren,  who  are  in  the  strictest  sense  of 
tbeword  spurious  (that  is,  whose  illegitimacy 
caa  be  proved),  are  considered  incapable 
d  inheriting  the  estate  of  their  putative 
fcber." 

In  the  second  case  decided  by  the  Privy 
Conncil,  the  claim  to  legitimacy  was,  no  doubt, 
disallowed  ;  but  it  was  so  because  there  was 
in  absence  of  such  evidence  and  circumstan- 
ces a^  were  sufficient  to  found  a  presumption. 
Their  Lordships  did  not  in  any  way  deny 
the  principle  of  Mahomedan  Law  ;  indeed,  the 
oonclading  words  of  their  judgment  prove 
ckarlj  that,  had  there  been  any  evidence  in 
tbe  case,  they  would  have  allowed  the  pre- 
somptioD.  They  say :  "In  arriving  at  this 
"conclusion,  we  wish  to  be  clearly  under- 
*^  stood  as  not  denying  or  questioning  the 
"position  that,  according  to  Mahomedan  Law. 
"the  legitimacy  or  legitimation  of  a  child  of 
"Mahomedan  parents  may  properly  be  pre- 
"somed  or  inferred  from  circumstances  wiih- 
*oat  proof,  or,  at  least,  without  any  direct 
"proof,  either  of  a  marriage  between  the 
"parents  or  any  formal  act  of  legitimation." 
These  precedents,  therefore,  manifestly  do 
lot  help  the  appellant's  case.  On  the  con- 
fiVT,  they  uphold  in  all  its  strictness  the 
pdnciple  of  Mahomedan  Law  that  marriage 
is  in  almost  all  cases  presumed,  and  that  it  is 
br  the  parties  impugning  it  to  prove  its 
inpossibility. 

We  are  not  disposed  to  lay  much  stress 
on  the  omission  of  Ashrufoonissa's  name 
irom  the  list  furnished  to  the  Superintendent 
of  the  Mysore  Princes,  inasmuch  as  the 
omission  appears  to  us  perfectly  explicable. 
Ashmfoonissa  was  confessedly  not  a  wife  of 
Ae  superior  class,  but  a  Khawas  ;  and  by  the 
order  of  Government,  contained  in  a  letter 
to  the  Superintendent,  and  dated  ijih  July 
1836,  such  women  were  declared  not  entitled 
to  pension,  although  their  children  were  allow- 
ed to  participate.  There  was  nothing  extra- 
ordinary, therefore,  in  Kykobad's  omitting 
Ashnifoonissa's  name,  and  in  putting  in  that 
of  Nooninnissa,  inasmuch  as  the  list  was 
^,  not  for  the  purposes  of  proving  legiti 
tnacy,  or  right  to  inheritance,  but  to  enable 
Government  to  apportion  the  stipends  allot- 
t^  to  the  Mysore  family ;  and  as,  by  the 
Government  order  above  quoted,  Ashrufoon- 
»«  was  not  entitled  to  any  portion  of  the 
stipend,  whilst  Noorunnissa  was  so  entitled, 
^  omission  of  the  name  of  the  former  was 
*  matter  of  necessit)-,  and  tells  nothing 
•^nst  the  legitimacy  of  the  latter. 

The  other  objection  to  the  validity  of  the 
iMniage,  that  it  was.  not  reported)  at>  it  ought 


to  have  been,  to  the  Superintendent,  is,  we 
think,  untenable.  Doubtless,  the  rule  was 
that  such  marriage  should  be  reported ;  but 
we  find  it  disobeyed  in  more  than  one 
instance,  when  there  was  no  doubt  of  the 
genuineness  of  the  marriage.  Prince  Fuez, 
for  instance,  did  not  report  his  marriage  till 
some  years  after  tbe  event,  and  the  present 
head  of  the  family,  Prince  Golam  Mahomed, 
did  not  report  his  at  all. 

Taking  all  these  circumstances  into  con- 
sideration, we  see  nothing  in  this  case  that 
should  take  it  out  of  the  ordinary  category ; 
and  in  concurrence  with  the  former  rudrngs 
of  Divisional  Benches  of  this  Court  quoted 
above,  and  with  the  principles  laid  down  in 
the  decisions  of  the  Privy  Council,  we  think 
it  an  established  maxim  of  Mahomedan  Law 
that  a  public  acknowledgment  of  paternity 
will,  of  itself,  raise  the  presumption  of  mar* 
riage  between  the  acknowledger  and  the 
mother  of  the  child  without  the  father 
specifically  connecting  his  paternity  with  any 
particular  woman ;  and  that,  to  rebut  this 
presumption,  the  absolute  impossibility  of 
such  marriage  will  have  to  be  proved. 
On  this  question,  therefore,  we  agree  with 
the  Principal  Sudder  Ameen. 

We  proceed  next  to  consider  the  genuine- 
ness of  the  conveyances  set  up  by  the  appel- 
lant ;  and  first  as  to  the  hibbanamah. 

Its  genuineness  is  challenged  on  the  ground 
(i)  that  the  witnesses  to  its  execution  are 
people  of  no  character  or  respectability ;  (a) 
that  it  was  not  registered  in  the  Register's 
Office  ;  and  (3)  that  the  hibbanamah,  or  deed 
of  dower,  in  lieu  of  which  the  hibba-bil- 
ewuz  is  said  to  have  been  given,  has  not 
been  produced ;  and  that  there  is  no  proof 
either  that  the  amount  of  dower  was  25,000 
rupees,  or  tliat  any  part  of  the  dower 
was  due. 

With  regard  to  the  first  objection,  we 
observe  that,  of  the  witnesses  who  depose 
to  having  been  present  when  Kykobad  execute 
ed  the  hibbanamah,  one  at  least  was  a  person  of 
respectability  and  position,  being  a  member 
of  the  Mysore  family  itself;  whilst  of  the 
others,  Rohtmooddeen,  a  man  of  importance, 
and  a  personal  friend  of  the  deceased,  although 
he  was  not  present  when  the  deed  was 
given,  deposes  that  he  had  often  heard 
Kykobad  speak  of  it,  and  that  he  was 
informed  of  all  the  particulars  of  the  case 
by  the  deceased  Mirza. 

The  hibbanamah  was  not  registered  in  the 
Office  of  the  Register  of  Deeds,  no  doubt ;  but 
we  find  from  the  record  that  directly  it  was 
eat^tttedi  KyJoobad  wrote  to  the  St^>erimend* 
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ent,  stating  that  he  had  made  over  such  and 
such  properly  to  his  wife  in  lieu  of  dower, 
and  requesting  that  the  deed  might  be  re- 
gistered in  his  office.  This  was  done,  as 
appears  from  the  Superintendent's  reply ;  so 
that  it  is  clear  that  directly  the  conveyance 
was  executed,  public  intimation  was  given 
of  the  fact ;  public,  that  is,  so  far  as  the  My- 
sore family  was  concerned,  any  member  of 
which  could  have  informed  himself  of  what 
had  taken  place  should  he  have  chosen  to 
do  so. 

That  the  kabinnamah  itself  has  not  been 
produced  does  not  appear  to  us  a  matter  of 
suspicion.  The  amount  due  on  it  being 
paid,  the  document  would  have  been  (as 
stated  in  the  evidence)  handed  over  to  the 
husband,  and  the  most  naiural  course  for 
him  was  to  destroy  it.  He  had  given  an 
equivalent  for  the  dower,  and  the  document 
was  useless.  As  to  there  being  no  proof 
that  the  amount  of  dower  was  25,000  rupees, 
we  observe  in  the  first  place  that  the  sum 
was  not  excessive  for  people  in  the  respond- 
ent's position  ;  and,  moreover,  as  Kykobad's 
marriage  with  Shah  Rook  Begum  was  a 
public  one,  solemnized  with  the  permission 
of  Government,  it  would  have  been  easy  for 
the  respondent  to  produce  evidence  as  to 
what  was  the  nature  and  amount  of  the 
dower.  The  arrangements  made  on  this 
head  are  publicly  stated  at  the  time  of  mar- 
riage; and,  if  the  sum  fixed  was  not  25,000 
rupees,  many  members  of  the  family  could 
have  been  produced  to  confute  the  appel- 
lant's statement.  The  same  remarks  apply 
to  the  objection  that  nothing  might  have 
been  due  as  dower.  It  was  for  the  respond- 
ent to  show  that  the  dower  was  of  the  kind 
called  "  prompt,*'  and  paid  at  the  time  of 
marriage,  or  deferred  and  paid  at  some  time 
afterwards. 

The  respondents  have  in  no  way  rebutted 
the  evidence  given  in  support  of  the  hibba- 
namah,  and  there  appears  to  us  nothing 
incredible  or  even  unusual  in  the  circum- 
stance that  Kykobad  should  have  given 
such  a  deed.  It  is  by  no  means  uncommon 
for  Mahomedans  of  good  position  to  make 
over  lands  in  lieu  of  dower-money,  which 
they  find  themselves  unable  to  pay  in  cash, 
and,  in  the  present  case.  Shah  Rook  Begum 
had  probably  a  reason  for  wishing  to  realize. 
She  had  come  to  mature  age,  and  saw  her 
husband  deserting  her  for  a  newly  married 
wife.  It  was  but  natural,  therefore,  that 
she  should  wish  to  recover  what  was  due  to 
her  as  dower,  whilst  there  remained  any 
property  from  which  to  realise*    We  put 


aside  all  considerations  of  love  and  affection 
between  the  parties,  which  the  respondent's 
Counsel  has  endeavoured  to  show  did  not  and 
could  not  exist,  and  look  upon  the  matter 
as  one  of  simple  bargain.  Shah  Rook  Begum 
had  a  claim  to  25,000  rupees  for  dower, 
and,  as  her  husband  could  n9t  pay  in  cash, 
she  took  the  value  in  kind. 

Then,  as  to  the  kobalah,  or  deed  of  sale, 
said  to  have  been  executed  by  Kykobad  U> 
his  wife  Shah  Rook  Begum  for  the  consi- 
deration of  3,000  rupees. 

We  are  not  satisfied  as  to  the  genuineness 
of  this  sale.  The  two  witnesses  who  depose 
to  it  are  men  of  no  position  or  character, 
and  their  evidence  is  given  in  a  suspicious 
manner.  One  of  them,  Sufdar  Ali,  deposes 
that  he  himself  wrote  the  kobalah  in  the 
Persian  character;  the  other,  Modoosoodun 
Mitter,  swears  that  it  was  written  by  Dilaur 
Elossein,  and  adds  afterwards,  speaking  of 
the  kobalah,  '*the  deed  was  interpreted 
''to  all  in  Hindee,  because  Hamidoonissa 
"  was  ignorant  of  Bengalee."  It  is  tolerably 
evident  from  this,  that  one  or  the  other  v 
these  witnesses  is  speaking  falsely.  Another 
of  the  witnesses  to  the  kobalah  is  said  ie- 
have  been  the  vendor's  daughter  Hamrdoon* 
issa.  The  name  certainly  appears  in  the 
document,  but  no  one  saw  her  sign  it,  and  it 
is,  we  observe,  a  circumstance  in  the  highest 
decree  unusual  for  a  purdanishin  lady  to  be 
a  subscribing  witness  to  a  document. 

Again,  the  kobalah  was  not  registered  in 
the  proper  office.  There  is  some  consider- 
able doubt  as  to  whether  it  was  ever 
registered  at  all  even  by  the  Kazee  ;  and  that 
official  was  not  examined  to  clear  up  the 
point.  But  in  any  case,  as  the  Register's 
Offic^e  was  close  at  hand,  there  was  no  reason 
for  applying  to  the  Kazee  at  all. 

But  our  principal  reason  for  discrediting 
the  kobalah  is  the  inadequate  price  for  which 
the  property  is  alleged  to  have  been  sold. 
There  were  three  houses,  besides  a  consider- 
able quantity  of  land.  Two  of  these  houses 
were  habitable,  and  were  rented  by  third 
parties  at  120  rupees  a  month,  so  that, 
allowing  nothing  as  the  value  of  the  land 
and  remaining  house,  the  price  paid,  little,  if 
at  all,  exceeded  two  years'  rental,  and  this, 
too,  for  land  situate  in  the  populous  suburb 
of  Kidderpore.  If  Kykobad's  reasons  for 
selling  were,  as  is  said,  his  indebtedness,  he 
would  have  disposed  of  his  property  to 
belter  advantage,  and  would  hardly  have 
taken  3,000  rupees  for  what  was  worth 
30.000  rupees,  and,  if  he  were  not  in  difficnl- 
ties,  there  wae  no  oooceivable  reason  for  hit 
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(fivesting  himself  of  all  his  remaining  pro- 
pcrtjr  at  a  time  when  he  had  every  pro- 
iject  of  many  years  of  life  before  him.  Nor 
OB  it  be  explained  why  Kykobad  should 
\tit  thus  prospectively  shut  out  his  daugh- 
kr^oorunnissa  ^rom  her  share  of  his  property. 

With  regard  'o  the  personalty,  the  objec- 
tioD,  although  taken  in  the  grounds  of  appeal, 
i«  not  argued  by  either  side,  and  the  Prin- 
dpil  Sudder  Ameen's  order  regarding  it  will 
stttd. 

In  respect  of  the  land  covered  by  the 
bibbanamah,  it  is  reversed.  The  appellant 
^H  retain  that  property  in  lieu  of  her 
dtwer. 

Our  order  will  be,  therefore,  that  the 
Respondent  will  be  declared,  as  one  of  the 
beirs  of  her  father,  entitled  to  a  share  in 
tbe  21  beegahs  of  land  situate  in  Kidder- 
pore,  covered  by  the  appellant's  kobalah,  and 
to  rupees  365-10,  her  share  of  the  person- 
%.  And  her  suit  will  be  dismissed,  and 
tte  Principal  Sudder  Ameen's  order  revers- 
al as  regards  the  14  beegahs  11  cottahs 
covered  by  the  hibbanamah. 

The  costs  of  both  Courts  will  be  calculated 
fc  proportion  to  the  amounts  decreed  and 
innissed. 


The  8ih  August  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  J.  B.  Phear, 

Judges. 

Anad— Party  snbmittins^  to  a,  not  at  liberty 
•fterwards  to  object  to  the  legality  of  it 

Case  No.  1087  of  1865. 

Sftcial  Appeal  from  a  decision  passed  by  the 
Judge  0/  Dacca,  dated  the  26th  January 
^96 J,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Furreedpore, 
dated  the  29th  April  1864, 

Gholam  Murteja  Chowdhry  (Plaintiff), 
Appellant, 


versus 

Goluck  Chunder  Roy  and  others  (Defend- 
ants), Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

BthoQ  Lulleet  Chunder  Sein  for  Respond- 
ents. 

A^rty,  who  BubmU>  without  rcftiftance  to  the  taki  ng  of  any 
■Mai  rtcp  10  legal  proceedings  (#.  g.,  a  remand),  cannot 

Vol.  III. 


afterwards  be  allowed  to  complain  of  the  legality  of  the  Ktep 
as  an  integral  part  of  the  proceedings. 

It  is  admitted  that  these  two  cases  share 
the  same  fate. 

There  had  originally  been  a  remand  by 
the  Lower  Appellate  Court,  and  the  fint 
Court,  on  the  re-hearing  which  ensued,  dis-» 
missed  the  plaintiff's  case  on  both  the  issues 
before  it :  namely,  iht  first  as  to  limitation  of 
period  of  suit,  and  the  second  as  to  title.  On 
appeal  the  Lower  Appellate  Court  affirmed 
this  decision. 

On  the  special  appeal  now  brought  by  the 
plaintiff  to  this  Court,  it  is  objected,  first, 
that  the  remand  was  illegal.  We  think  that 
it  is  now  too  late  for  the  special  appellant  to 
take  this  objection.  He  should  have  done 
so  before  consenting  to  go  down  on  remand. 
When  a  party  submits,  without  making  all 
the  resistance  in  his  power,  to  the  taking  6l 
any  material  step  in  proceedings,  he  cannot 
afterwards  be  heard  to  complain  of  th^ 
legality  of  the  step  as  an  integral  part  of 
the  proceedings. 

The  other  objections  merely  went  to  the 
Judge's  finding  on  the  evidence,  and  do  not 
constitute  matter  of  special  appeal. 

Both  appeals  are  dismissed  with  costs. 


The  9th  August  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Review  of  Jndsrment— Correction  of  error  is 
admitting  second  Applications  for. 

Case  No.  2469  of  1864. 

Special  Appeal  from  a  decision  passed  by  tht 
Principal  Sudder  Ameen  of  West  Burdwany 
dated  the  2gth  June  i86^y  affirming  a  de- 
cision passed  by  the  Moonsiff  0/ that  Dis- 
trict, dated  the  2gth  May  1862. 

Nund  Lai  Fodder  (Defendant),  Appellant, 

versus 
Debnath  Chowdhry  (Plaintiff),  Respondent. 

Baboo  Kalee  Kissen  Sein  for  Appellant. 
Baboo  Bungsheedhur  Sein  for  Respondent. 

A  Court,  when  it  discovers  its  mistake  in  havingf  ad- 
mitted a  second  application  for  a  review  of  judement* 
may  rectify  the  nlistake  by  rejecting'  the  secona  appli- 
cation. 

The  Principal  Sudder  Ameen  has  held 
that  his  order,  admitting  the  second  appli- 
cation for  review,  was  wrong,  and  btsed  upon 
a  mistake. 
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This  suit  was  decreed  by  the  Court  of 
first  instance  ;  On  appeal  this  decree  was 
confirmed,  and  the  appeal  dismissed.  An 
application  for  review  was  made,  and  the 
case  was  re-heard >  the  result  being  that  the 
review  was  rejected,  and  the  former  decision, 
dismissing  the  appeal,  adhered  to.  A  second 
application  for  review  could  not  be  enter- 
tained, and  the  Principal  Sudder  Ameen,  on 
discovering  his  mistake,  was  quite  right  in 
rectifying  it  by  rejecting  the  second  applica- 
tion. If  reviews  can  be  admitted  in  this 
manner,  the  Court  cannot  see  where  such  a 
system  is  to  end. 


The  9th  August  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Jndgfment  in  rem— Mokumiree  pottah  set  aside 
on  the  suit  of  two  shareholders^  is  void  as  1 
ag^ainstalL  I 

Case  No.  268  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sarun,  dated 
the  2jrd  November  1864,  reversing  a  deci- 
sion passed  by  the  Moonsiff  of  that  District^ 
dated  the  4th  June  1864, 

Khoka  Koonwur  (PlaintifF),  Appellant, 

versus 

Jugoo  and  others  (Defendants).  Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Mr.  A,  F.  Lingham  for  Respondents. 

An  alleged  mokurniree  pottah,  having  been  set  aside 
by  a  judgninent  in  rem  in  a  case  between  the  share- 
holders of  the  plaintiff  and  the  defendant,  was  held  to 
be  for  ever  inoperative  against  the  plaintiff  also, 
although  the  plaintiff's  suit  was  barred  by  limitation. 

Three  parties  claim  a  property  in  regard 
to  which  defendants  set  up  possession 
under  a  mokurruree  pottah.  The  possession 
of  the  defendant  was  maintained  by  the 
Criminal  Court.  Within  three  years  two 
of  Ihe  three  claimants  brought  a  suit  to 
obtain  possession  of  their  property,  and  to 
set  aside  the  alleged  mokurruree  pottah. 
They  obtained  a  decree,  and  the  pottah  was 
set  aside.  Subsequently,  the  third  share- 
holder brought  the  present  action,  to  which 
it  is  pleaded  that  he  is  out  of  time,  whether 
under  the  three  years'  term  of  Clause  7,  or 
^the  general  six  years'  term  of  Clause  16, 
Section  i,  Act  XIV.  of  1859.  The  Principal 
Sudder  Ameen   dismissed    the   suit    under 


Clause  7.    There  is  no  doubt  that  he  is 
far  right,   and   that   defendant's 
must  be  maintained.     But  plaintiff 
urges  that  he  should  have  a  decree  to 
aside  the  pottah,  thus  enabling  him  to 
hance  the  rent  without  disturbing  pos 
A  suit  of  this  kind  would   be  bantd 
six  years'  limitation ;  but  we  think 
document  having  been  set  aside  by  aj 
ment  as  it  were  in  rem  in  a  case 
the   shareholders    of    the    plaintiff 
defendant,  it  is  for  ever  inoperative 
the   plaintiff  also.     We,  therefore, 
the  appeal  on  the  main  point;  but, 
the  circumstances,  direct  that  in  this 
tion  each  party  shall  pay  their  own 
all  the  Courts,  and  the  decree  of  the 
below  is  so  far  modified. 


The  9th  August  1865. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G, 

Judges. 

Judgement  (of  Appellate  Conit). 
Case  No.  264  of  1865. 
Special  Appeal  from  a  decision  passed  i 
Judge  of  West  Burdwan,  dated 
December  1864,  affirming  a  decistM^ 
by  the  Principal  Sudder  Ameem 
District,  dated  the  gth  December  li 

Bhagbut  Khan  (Defendant),  Appel 

versus 
Puddo  Bewa,  Pauper  (Plaintiff)/ 
Respondent, 
Baboo  Nil  Madhub\Sein  for  Appelh 
Baboo  Sreenath  Banerjee  for  Respond! 

The  jadgment  of  an  Appellate  Court  should 
and  fully  dispose  of  all  the  points  in  issue  bet*< 
parties  by  a  distinct  finding  on  each  of  them* 

One   Puddo  Monee,  the  widow  of 
Soondur,   who  had  two  brothers,  Bj 
and   Nobin   Chunder,   sues   the  defei 
Bhagbut  Khan,  for  her  husband's  si 
the  ancestral  property,  of  which  the  d« 
ant  has   managed   to  obtain  possessi< 
execution  of  a  decree  against  Nobin  Chi 
and  Nuffer,  one  of  the  sons  of  Bydnalh. 

The  defendant  denies  the  plaintiffs 
and  alleges  that  the  share  of  the  pr 
claimed  by  plaintiff  belonged  to  his 
Nobin  Chunder,  by  purchase  from  the  fl 
iff's  husband  Ram  Soondur. 
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The  first  Court  gave  plaintiff  a  decree, 
^  the  Judge  on  appeal  confirmed  the  same, 
|»pl7  remarking  that  *'  the  decision  which 
biems  to  me  an  excellent  one  is  confirmed 
ith  costs  and  interests  against  the  appel- 


h  think  the  defendant,  special  appellant, 

Bte  justified  in  contending  before  us  that 

jment  is  no  judgment  at  all;  that 

lins  no  guarantee  that  the  Judge  con- 

the  fact  of  the  case  and  the  conten- 

the  parties.     The  case  will  be  remit- 

the  present  Judge,  with  directions  that 

riy  and  at  length  take  up  the  several 

in  issue  between  the  parties,  and  come 

Astinct  finding  on  each  and  every  one 


The  9th  August  1865.  ^' 

Present; 

Hon'ble  C.  Steer  and  J.  B.  Phear, 
Judges. 

Law-— Ri(:ht  of  pving  away  daughter 
in  marriage. 

Case  No.  1090  of  1865. 

id  Appeal  from  a  decision  passed 
the  Judge  of  East  Burdwan,  dated 
38ih  December  1864,  reversing  a  deci- 
passed  by  the  Moonsiff  of  that  Dis- 
dated  the  igth  September  1864, 

Gopee  Ghose  (Plaintiff),  Appellant, 

versus 

»ur  Ghose  and  others  (Defendants), 
Respondents, 

Mohendur  Lall  Seal  for  Appellant. 
Dwarkanath  Sein  for  Respondents. 

^ ,  by  Uie  Hindoo  I^w,  no  one  but  the  father, 

it  alive,  can  give  his  daughter  in  marriage,  yet 

r  can  delegate  his  authority  to  another.     Such 

o  was  presumed  in  this  case  from  the  father 

given  his  daughter,  when  an  infant,  to  another ; 

with  him  till  the  proper  time  arrived  when  a  bus- 

l^ht  to  have  been  provided  for  her ;  allowed  the 

to  marry  her;  and  done  nothing  to  impeach  or 

the  validity  of  the  marriage  for  four  years. 

plaintiff  Golamee  alleges  that,  when 

^^endant  Juggessur  lost  his  wife,  Ku- 

li,  his  daughter,  was  two  years  old  ; 

[le  at  that  time  made  her  over  to  Ram 

to  adopt,  and  that  he  accordingly 

her :  when  she  became  of  proper  age 

he  gave  her  to  the  plaintiff  in  mar- 

m  1368 ;  that,  after  the  marriage,  she 

lived  with  the  plaintiff  and  some* 


times  with  Ram  Chunder,  the  adopting  father ; 
that  subsequently  Juggessur,  the  natural  father, 
managed  to  get  possession  of  the  girl,  and 
to  marry  her  to  Jodoo  Ghose.  The  plaintiff, 
therefore,  sues  to  obtain  possession  of  his  wife." 
Ram  Chunder  supports,  in  his  answer,  the 
statement  of  the  plaintiff. 

Juggessur,  denying  that  he  resigned  all  the 
rights  of  a  father  in  favor  of  Ram  Chunder, 
admits  that  he  put  his  daughter  under  his 
care  to  be  brought  up  ;  but  that  Ram  Chun- 
der had  no  authority  to  dispose  of  her  in 
marriage ;  and  that  she  was  not  married  to 
the  plaintiff  with  his  consent. 

The  first  Court  found  that  Kudumboni  was 
given  to  Ram  Chunder,  and  was  adopted  by 
him ;  and  it  finds  that  she  was  married  to 
Golamee,  and  that  such  marriage  was  legal. 
The  Court  accordingly  decreed  to  the  plaintiff 
the  right  of  claiming  his  wife. 

On  appeal  to  the  Judge,  that  officer  holds 
that  ''the  alleged  marriage  of  Kudumboni 
'*  with  the  plaintiff  is  null  and  void,  for,  ad- 
"mitting  the  plaintiff's  version  of  the  case 
*'  to  be  true,  it  is  not  possible  for  a  father  to 
*'  divest  himself  of  all  rights  over  his  daughter, 
''  and  the  alleged  transfer  of  Kudumboni  was 
*'  illegal  and  unnatural." 

On  these  grounds  he  dismisses  the  plaintiff's 
suit. 

The  father  admits  that  he  made  .over  his 
daughter  to  the  care  and  custody  of  Ram 
Chunder,  when  she  was  an  infant  of  tw^o 
years  old ;  she  lived  with  him  admittedly  for 
several  years.  The  Moonsiff  finds  that  in 
1268  Ram  Chunder  gave  her  in  marriage  to 
the  plaintiff,  and  the  Judge  does  not  say  he 
disagrees  with  the  Moonsiff  in  this  finding. 
It  further  appears  that  it  was  not  till  1271 
that  Juggessur,  the  natural  father,  married 
her  to  Jodoo  Ghose. 

Thus,  it  appears  to  us,  from  the  facts  of  the 
case  and  the  conduct  of  Juggessur,  that  he 
constructively  gave  his  daughter  to  Ram 
Chunder  to  dispose  of.  He  gave  her  to  him 
when  she  was  an  infant ;  he  left  her  with 
him  till  the  proper  time  arrived,  when  a 
husband  ought  to  be  provided  for  her ;  he 
allowed  the  plaintiff  to  marry  her,  and  did 
nothing  to  impeach  or  question  the  validity 
of  the  marriage  for  four  years.  We  think 
that  this  conduct  on  the  part  of  the  natural 
father  shows  that  he  constituted  Ram  Chun- 
der the  guardian  of  his  daughter;  and  that 
he  acquiesced  in,  and  ratified,  the  act  which 
gave  her  in  marriage  to  the  plaintiff. 

It  is  certainly  true  that,  by  the  Hindoo 
I  Law,  no  one  but  the  father,  while  the  father 
'  is  alive,  can  give  hl$  daughter  in.marha^ei 
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but  4  father  can  delegate  his  authority  to 
another,  and  this  we  hold  he  did  in  this 
case.  Nor  is  the  objection,  which  the 
pleader  for  the  respondent  has  raised  before 
us,  that  such  a  suit  cannot  be  entertained  of 
any  avail.  The  reason  assigned  is  that 
there  is  no  provision  in  law  how  a  decree  for 
the  possession  of  a  wife  is  to  be  enforced ; 
but  it  is  as  easy  to  deliver  over  a  wife  to  her 
hu9band  ^  any  other  propert}'  to  which  he 
is  entitled. 

In  this  view  we  reverse  the  judgment  of 
the  Appe^  Court,  and  restore  that  of  the 
first  Court  with  all  costs  of  suit. 


The  9th  August  1865.  V' 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

If  ifldoo  L4ni7— Dissolution  of  Marriag^e— Koolin 
Brahmin — ^Want  of  guardian's  consent 

Case  No.  259  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan^  dated  the  jrst  December  1864, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District y  dated  the  jist 
August  1^63. 

Modhoosoodun  Mookerjee  (one  of  the 
Defendants),  Appellant, 

versus 

Jadub  Chunder  Banerjee  (Plaintiff),  Re- 

spofident. 

Mr.  R.  E.  Twidale  and  Baboo  Sreenath 
Doss  for  Appellant. 

No  one  for  Respondent. 

A  Koolin  brahmin  is  not  such  a  natural  guardian  of  his 
daugl^ter  as  the  mother.  The  want  of  a  guardian's  con* 
sent  will  not  invalidate  a  marriage  otherwise  legally  con- 
tracted and  performed  with  all  the  necessary  ceremonies. 

^^LAiNTiFF,  alleging  that  he  is  a  Koolin 
brahmin,  sues  to  have  his  daughter's  marriage, 
which  she  has  contracted  with  an  inferior 
brahmin  without  his  consent,  annulled. 

The  defendants  plead  that  the  plaintiff  is 
a  Koolin  with  numerous  wives;  that  his 
daughter  was  married  with  the  consent  of 
her  mother,  who  is  her  guardian  in  the  al- 
most perpetual  absence  of  her  father;  and 
that  her  mother  received  200  rupees  from 
the  bridegroom ;  that,  the  marriage  ceremonies 
having  been  performed  duly,  the  marriage  is 
\ii^r  Hindcx>  Law  indissoluble. 


The  first  Court  dismissed  plaintiff's  suit 
The  Principal  Sudder  Ameen  decreed  it,  anc 
the  defendants  have  now  specially  appealec 
on  the  point  of  law  as  to  the  indissolubU 
nature  of  a  Hindoo  marriage. 

On  the  facts  found  in  this  case  we  have 
doubt  that  the  marriage  of  plaintiff's  daugbi 
ter  cannot  be  dissolved.    The  father  of  the  girl 
is  a  Koolin,  visiting  after  lengthened  absenci 
the  mother  of  his  daughter.     The  mother  li 
his  absence  is  her  guardian,  in  straighten< 
circumstances  ;  and  she  gave  her  in  marris 
to  a  brahmin  of  an  inferior  grade  to  the  plaii 
iff  for  a  consideration  of  200  rupees,  and 
ceremonies  were  all  duly  performed. 

Under  these  circumstances,  we  have 
doubt  that  the  marriage  is  indissoluble 
laid   down   in  the    Vyvasta  of   the   Pun< 
The  Principal  Sudder  Ameen  decided  aj 
the  marriage,  simply  on  the  ground  of 
want  of  consent  of  the  father,  the  nati 
guardian  of  the  daughter ;  but  Koolin  bi 
fmins  are  not  such  natural  guardians  as 
imother  of  their   daughter,   and,   even   if 
iwere  not  so,  the  want  of  a  guardian's  c 
.'sent  (though  doubtless  it  ought  to  be  obi 
(Cd)  would  not  invalidate  a  marriage  ot 
wise  legally  contracted,  and  performed  wH 
11  the  necessary  ceremonies. 

We   reverse   the  judgment  of  the 
Appellate  Court,  reversing  the  order  of 
first  Court.     The  costs  of  the  special  aj 
will  be  borne  by  the  plaintiff,  respondent 
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The  9th  August  1865.  V 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campl 

Judges. 

Limitation— Suit  for  possession  of  ancestral 
pcrtv— Inheritance— Cause  of  action  of 
teral  heirs. 

Cases  Nos.  294  and  295  of  1864. 
Regular  Appeals  from  a  decision  of  Bi 
Doorga  Pershad   Ghose,   Principal 
der    Ameen    of  Nuddea,    dated  the 
April  1864. 

Case  No.  254. 

Shama  Soondery  Dossea  (Plaintiff), 
Appellant, 

versus 

Tarinee  Churn  Sing  and  others  (DefendanI 

Respondents. 

Mr.  W.  A.  Montriou  and  Baboo  Gopall 
Lall  Milter  for  Appellant. 

Mr.  R.  V.  Doyne  and  Baboos  Dwarkai 
Mitter,  Banee  Madhub  Banerjee^  and 
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Issur  Chunder  ChuckerbuHy  iov  Respondents. 

Case  No.  295. 

Bungseedhur  Ghose  and  others  (PlaintifiFs), 
•  Appellants, 

versus 

Tarinee  Churn  Sing  and  others  (Defendants), 

Respondents, 

Moos  Kishen  Kishore  Ghose  and  Sreenath 
Doss  for  Appellants. 

:kho5  Dwarkanath  Mitter,  Banee  Madhub 
Banerjee,  and  Issur  Chunder  Chuckerhuity 
(or  Respondents. 

BuAP,  two  sisters,  not  being  heirs,  took  possession 

'iMxstral  property,  as  heirs,  on  the  death  of  their 

jUIkt  H,    After  a  few  years,  they  both  quarrelled. 

'adopted  a  son,  and  executed  a  deed  of  gift  in  his 

B  claimed   the  whole   property   through   her 

d  husband  as  heir  of  B  M,  who  again  was  heir 

maternal  uncle,  on  whose  death  H  had  succeed- 

Held  that,    in   the  absence  of  any  agreement 

BSr  a  life-estate   in  favor  of  the  two  sisters,  the 

of  action  of  the  collateral  heirs  arose  from  the 

Ithat? quarrelled  with  her  sister,  and  adopted  a  son. 

These  are  two  suits  by  different  plaintiffs 

the  same  defendant ;  they  have  been 

separately,  but  may  properly  be  decid- 

ilQ|Cther,  for  limitation  is  pleaded  against 

'  ffcuntiffs,  and,  if  we  decide  that  point 

}liMr  of  defendant,  both  plaintiffs  will  be 

k defeated;  while,  on  the  other  hand, 

ition  does  not  save  the  defendant,  it  is 

that  he  has  no  case  on  the  merits,  and 

Wily  question  would  be  between  the  two 

iffs — an  issue  which  could  hardly  be 

in  either  of  these  suits,  if,  indeed,  such 

issue  called  for  decision,  it  having  been 

that  there  is  some  understanding  be- 

the  two  plaintiffs. 

;Bc  that  as  it  may,  we  have  confined  the 

tmg  in  both  cases  to  the  point  of  limi- 

and  we  find  ourselves  in  a  position  to 

Ic  them   both   on  that  ground.     It  is, 

fore,  unnecessary  to  enter  into  the  issues 

iihe  merits. 

features  of  the  case  (as  we  may  now 
U)  are  certainly  peculiar. 

iThe  properly  belonged  to  one  Romanund. 
and  his  wife  Heeramonee  had  one  son 
wnath,  and  two  daughters  Brijo  Soon- 
and  Pearee  Soonduree. 

L^be  son  Dwarkanath,  a  minor,  succeeded 
father  in  1225,  and  the  estate  being  em- 
id  it  was  taken  into  the  charge  of  the 
of  Wards. 

U34  Dwarkanath  died  unmarried.     He 

^ia  due  cour.se  of  law  succeeded  by  his 

Heeramonee.    Imipediately  after  this 


event,  the  two  daughters  Brijo  and  Pearee 
(being  both  then  married  women)  petitioned 
the   Collector,   asserting  that   their    father's 
nephews,  and  especially  Hargobind  (now  re- 
presented by  the  plaintiff  in  No.  295),  were 
trying  to  get  hold  of  their  mother  in  order 
to  divert  the  inheritance  from  the  daughters ; 
that  Hargobind  deceived  their  mother,  and 
tried  to  induce  her  to  adopt  him ;  that  they 
(the  daughters)  were,  in  truth,  the  sole  heirs 
of  their  father,  mother,  and  brother,  and  they 
prayed  that  their  names  might  be  registered 
along  with  that  of  their  mother  as  being  the 
true   heirs  to  the  exclusion  of  Hargobind 
and  the  collaterals ;  and  that  their  husbands 
might  be  appointed  managers.     They  recited, 
at  the  same  time,  that  they  were  capable  of 
bearing  and   expecting  to  have  children  to 
take  the  property.     The  Collector  enquired 
into  the  matter,  and  decided  in  favor  of  the 
daughters,  whom  he  declared  to  be  the  true 
heirs.       He     accordingly    registered    their 
names   with  that  of   their    mother.      Now, 
there  cannot  be  the  least  doubt  that  this  was 
entirely  a  mistake.     The  estate  having  de- 
volved to  Dwarkanath,  his  sisters  were  not, 
according  to  Hindoo  Law,   his  heirs.     But, 
in  fact,  the  succession  did  follow  this  line. 
Pearee's  husband  died  (in  1235  it  appears), 
and  in  1240,  when  Heeramonee  died,  Brijo 
was  still  a  married  woman,  Pearee  was  a 
widow.     The  two  sisters  then  applied  to  have 
their  names  recorded  as  proprietors,  which 
was  done,  and  Chanda  Pershad,  husband  of 
Brijo,  was  appointed  Surburakur^  or  manager, 
in   their  joint  behalf  under  the    Court  of 
Wards.     A  little    time  after,   in    1243,   ^^^ 
estate  was  restored  to  them  from  the  manage- 
ment of  the  Court  of  Wards.     They  were 
thus  acknowledged  and  recorded  proprietors^ 
and  it  may  be  here  mentioned  that  the  colla- 
terals, after  disputing  the  matter  in  the  first 
instance  in  the  years  immediately  succeeding 
Dwarkanath's  death,  and  having  been  beaten 
by  the  decision  of  the  Collector,  seem  to  have 
subsided  into  silence,  and  do  not  again  appear 
on  the  scene  till  after  the  death  of  Pearee. 
But  the  two  sisters  in  their  subsequent  petN 
tions  repeatedly  recite  their  victory  over  Har- 
gobind  and    the  collaterals  as  being,  as  it 
were,   the  foundation  of  their  title.     They 
repeatedly  asserted  and  maintained  their  joint 
right. 

A  little  further  on,  the  two  sisters  quar- 
relled. From  1245  they  seem  to  have  dis« 
agreed.  In  1246  we  find  them  in  full  con- 
tention in  the  Criminal  Courts  and  else* 
where.  Brijo  disputed  Pearee's  right,  but 
ipearee  waa  maintained  in  possession  of  b«r 
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half  share,  which  it  is  clear  that  from  this 
time  she  enjoyed  separate  from,  and  in  a  hos- 
tile attitude  towards,  her  sister. 

In  1247  we  find  Brijo  petitioning  against 
her  sister  as  wrongfully  pretending  a  right 
to  and  being  about  to  adopt  a  son.  The  son 
seems  to  be  adopted  in  1249,  ^"^  ^^  ^^5^ 
we  have  public  recitals  of  his  adoption,  so 
that  there  cannot  be  the  least  doubt  of  the 
/actum  of  his  adoption  rightly  or  wrongly. 
It  appears  that,  in  addition  to  adopting  the 
]  son,  Pearee  also,  "  to  prevent  disputes," 
I  executed  a  deed  of  gift  in  his  favor.  This 
adopted  son  then  obtained  Pearee's  share  of 
the  property,  and  is  the  defendant  in  the 
action  before  us.  The  sole  question  at  pre- 
sent is,  whether  either  plaintiff  has  brought 
the  suit  within  the  term  prescribed  by  law 
from  the  time  when  the  cause  of  action  arose. 
The  case  is  governed  by  Act  XI\.  of  1859. 
Pearee  died  in  1257.  Brijo  made  several 
threats  and  demonstrations,  and  intimated 
her  intention  to  bring  suits  to  oust  Pearee 
and  the  defendant.  Soon  after  the  quarrel 
between  herself  and  her  sister,  she  set  up  a 
story  that  she  had  a  son  Banee  Madhub,  who 
was  the  heir  of  his  uncle  Dwarkanath,  who, 
after  succeeding,  died  in  infancy.  Brijo  her- 
self died  in  1 26  5.  Her  husband  Chanda  Per- 
shad  had  previously  died  (without,  it  would 
seem,  having  setup  any  claim  to  the  property), 
and  their  daughter  Shama  Soonduree  now 
claims  the  whole  property  as  never  belong- 
ing either  to  Brijo  or  Pearee,  but  hers 
through  Chanda  Pershad,  her  father,  who 
was  heir  of  Banee  Maihub,  her  brother,  who 
again  was  heir  of  Dwarkanath,  his  maternal 
uncle.  The  whole  story  of  the  existence  of 
Banee  Madhub  is  strenuously  denied  ;  but 
we  have  not  entered  upon  that  question, 
which  is  rather,  as  we  have  said,  a  question 
between  the  two  plaintiffs. 

The  present  suits  were  brought  nearly  12 
years  after  the  death  of  Pearee.  If  we  date 
the  cause  of  action  either  from  Dwarkanath 's 
death,  and  the  erroneous  entry  of  the 
dausfhter's  names,  along  with  that  of  their 
mother,  or  from  Heeramonee's  death  (which 
was  the  real  point  of  mismhcritance),  or  from 
the  date  of  the  quarrel  between  Pearee  and 
Brijo,  the  hostile  action  of  Pearee,  and  the 
adoption  of  the  defendant  Tarinee,  both  suits 
are  out  of  time. 

•  For  the  collaterals  it  is  asserted  that  out 
of  consideration  for  the  daughters  of  Rama- 
nund,  and  to  give  them  the  means  of  sup- 
port, the  heirs  consented  to  their  holdinp:  the 
property  for  their  lives,  reserving  10  them- 
selves the  reversion  after  the  death  of  the 


ladies.  And  it  has  been  very  fully  argued 
on  behalf  of  both  appellants  that  Pearee 
must  be  considered,  either  by  permission  or 
in  the  assumed  character  of  a  female  heir, 
to  have  taken  and  held  a  female  life-estate 
only;  that  consequently  on  her  death,  that 
limited  estate  ceasing,  a  right  of  action  ac- 
crued to  the  true  heirs  of  Dwarkanath,  of 
which  they  have  availed  themselves  within  is 
years  of  her  death. 

We  may  at  once  say  that  we  have  no 
doubt  whatever  that  the  evidence  brought 
forward  to  prove  an  agreement  to  give  the 
ladies  a  life-tenure  is  wholly  unworthy  of 
credit — in  fact,  quite  untrue.  It  cannot  be 
supported  by  serious  argument.  Ic  is  cletr 
to  us  that  the  two  sisters  of  Dwarkanath 
came  in,  in  direct  hostility  to  the  collateral 
heirs,  and  held  in  direct  hostility  to  theoki 
The  only  question  is  whether  it  can  be 
assumed  that,  without  express  consent  and 
agreement,  the  true  heirs  tacitly  waived  their 
rights  in  favor  of  the  ladies  rather  than 
go  to  law  with  them  in  such  a  way  that,  by 
reason  of  an  implied  consent,  the  cause  d 
action  did  not  arise  during  the  existence  ei 
that  consent  and  acquiescence.  During  the 
time  that  Brijo  Soonduree,  her  basbani 
Chanda  Pershad,  and  her  sister  Pearee,  lived 
in  amity,  it  might  be  possible  to  consider 
that  Chanda  Pershad  did  not  care  to  distmb 
his  sister-in-law's  supposed  life-interest ;  and  , 
it  mio;ht  be  a  very  nice  question,  whether  a 
person  wrongfully  claiming  a  life-interest, 
and  wrongfully  obtaining  possession  as  a  life- 
tenant,  would,  by  the  Law  of  Limitation,  be 
placed  as  wrong-doer  in  a  higher  position, 
than  if  she  really  had  what  she  claimed. 
There  is  no  fraud  or  concealment ;  it  was 
a  mere  mistake  of  law. 

The  learned  Counsel,  Mr.  Montriou,  con- 
tends that,  as  Pearee  claimed  as  the  heir  of 
her  father,  mother,  and  brother,  she,  in  fact, 
claimed  the  limited  estate  which  alone  ft 
female  can  take ;  and  that,  if  the  heirs  suf- 
fered her  to  take  that  estate,  they,  neverthe- 
less, did  not  surrender  their  ultimate  rights, 
and  were  entitled  to  come  in  at  her  death. 
Mr.  Doyne,  on  the  other  hand,  argues  that 
we  must  abide  by  the  plain  words  of  the 
present  law,  the  cause  of  action  having  really 
accrued  from  the  moment  when  Pearee, 
being  no  heir,  took  possession  as  heir,  and 
no  express  agreement  by  which  a  limited 
tenure  was  created  being  made  out.  It 
may  be  a  question  whether,  as  argued  by 
Mr.  Doyr\e,  we  ought  not  to  consider  the 
possession  of  Pearee  to  be  adverse  from 
the  death  of  Heeramonee  in  1840  in  the  one 
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case,  or  that  of  Banee  Madhub,  in  1841,  in 
the  other ;  and  that  in  this  view  the  plaintiffs 
are  many  rears  ago  barred  by  limitation. 
Sat,  be  that  as  it  may  (we  do  not  think 
it  necessary  to  give  a  distinct  opinion  on  the 
point),  we  are  quite  clear  that,  in  the  absence 
of  any  agreement  creating  a  limited  estate, 
ill  ground  on  which  a  tacit  permission  can  be 
pleaded  ceased  from  the  time  when  Pearee 
(ttd  the  defendant  Tarinee)  took  up  an  atti- 
|rie  altogether  hostile  to  her  sister,  and  fatal 
Itoall  subsequent  claims  of  the  other  heirs, 
is,  from  the  time  when  she  quarrelled 
her  sister,  and  with  or  without  right 
opted  a  son.  Although  the  collaterals  did 
M  take  direct  part  in  the  dispute  regarding 
die  latter  proceeding,  it  was  done  so  openly 
and  ostentatiously  that  we  can  have  no  doubt 
whatever  of  their  knowledge  of  it.  Proba- 
U7  from  the  first  as  regards  the  collaterals, 
ind  from  1245  or  1246  as  regards  Brijo 
Soondaree,  Chanda  Pershad,  and  their  family, 
Imd  certainly  from  1249  as  regards  both 
riuntiifs,  we  have  no  doubt  that  Pearee  and 
Tarinee,  as  her  alleged  son  de  facto  adopted, 
took  Qp  a  position  wholly,  completely,  and 
m  every  sense  hostile  to,  and  inconsistent 
^tti,the  claims  of  the  plaintiffs.  The  cause 
tf  acdon  must,  in  every  possible  view,  be 
WMMfered  to  have  arisen  from  the  year  1249 
•  Ac  very  latest.  In  that  view,  then,  both 
<Mts  are  out  of  time,  and  both  appeals  are 
&missed  with  costs. 


The  10th  August  1865. 
Present  \' 

TheHon'ble  H.  V.  Bayley  and  G.  Campbell. 

Judges. 

tile  of  tenure  nnder  Act  VIII.  of  1835  (Effect 

oO. 

Case  No.  184  of  1865. 

Application  for  revieiv  0/ judgment  passed  by 
Messrs,  Justices  Bayley  and  Campbell,  on 
the  26th  January  186^,  in  Regular  Ap- 
peal No.  jjj  of  186 J. 

Dwarkanath  Doss  (Respondent),  Petitioner, 

versus 

Manick  Chunder  Doss  (Appellant),  Opposite 

Party. 


Mr.  G.  C.  Paul  and  Baboo  Sreenath  Doss 

for  Petitioner. 

Baboos    Onoocool   Chunder    Mookerjee    and 
Greeja  Bunker  Mojoomdar  for  Opposite 

Party. 

A  sale  of  a  tenure  under  Act  VIII.  of  1835,  for  arrears 
of  current  revenue,  conveys  the  whole  tenure  free  from 
all  encumbrances. 


On  a  full  consideration  of  this  case,  we 
dissent  from  the  doctrine  laid  down  by  th6 
decision  of  the  late  Sudder  Court,  in  the 
case  of  Satkowree  Mitter  (page  26  of  185 1), 
to  the  efifect  that  a  sale  of  a  tenure  under 
Act  VIII.  of  1835  does  not  convey  the  tenure 
free  from  all  encumbrances,  but  only  the 
rights  and  interests  of  the  debtors.  Looking 
to  the  general  policy  of  the  Revenue  Laws, 
to  the  terms  of  Regulation  VII.  of  1799, 
Section  15,  Clause  7,  to  those  of  Regulation 
VIII.  of  1819,  Section  18,  Clause  4,  and  Act 
VIII.  of  1835 — also  to  the  analogy  and  pre- 
sumption derived  from  the  re-enactment  of 
those  provisions  contained  in  Section  105, 
Act  X.  of  1859 — ^we  think  that  the  sale  of  a 
tenure  for  arrears  of  current  revenue  is  a 
good  sale  of  the  tenure  itself,  and  carries  the 
rights  of  all  interested  in  it,  giving  to  the 
purchaser  the  tenure  in  the  shape  in  which 
it  was  originally  created,  and  destroying  all 
rights  of  all  persons  holding  either  jointly 
with  or  under  the  debtor  as  undivided  sharers 
or  sub-tenants  not  otherwise  protected.  The 
latter  decision  of  the  Sudder  Court  of  21st 
April  1859,  in  the  case  of  Mr.  R.  Savi,  may 
be  considered  to  go  to  the  same  extent  in  op- 
position to  the  former  decision  of  1851. 

It  is  further  argued  for  the  petitioners 
that  we  have  neglected  an  important  plea, 
viz.,  that  they  had  applied  to  the  zemindar 
for  registry,  and  that  he  should  have  included 
them  in  his  suit  for  rent;  that  we  should, 
therefoVe,  ascertain  the  truth  or  otherwise 
of  that  plea,  and,  if  it  be  true,  protect  the 
petitioners  on  that  ground.  Whatever  might 
be  the  remedy  in  such  a  case,  we  do  not  find 
that  this  special  ground  was  taken  as  one  of 
the  grounds  of  review  or  admitted  as  such, 
and  we  will  not  entertain  it  now. 

On  the  general  ground,  then,  that  the 
tenure  was  sold  for  the  current  year's  rent, 
and  that  such  sale  conveys  the  whole  tenure, 
we  dismiss  the  petition  with  costs. 
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The  nth  August  1865. 

Pres  nt : 

The  Hbn'ble  H.  V.  Bayley  and  G.  Campbell, 

Judges, 

Defamation — Privile|:ed  communication — ^Justi- 
fication. 

Case  No.  1098  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofRajshahye^  dated  the  2yth  Janu- 
ary 186^,  modifying  a  decision  passed 
by  the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal  Sud- 
der  Ameen  of  that  District,  dated  the  2yth 
June  186^. 

Shibnath  Tulaputtro  (Defendant),  Appellant, 

versus 

Sat  Cowree  Deb  Moonsiff  (Plaintiff), 
Respondent. 

Mr.  J,  S,  Rochfort  and  Baboo  Debendro 
Narain  Bose  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  iov 
Respondent. 

A  party,  in  applying  to  the  Judge  for  the  transfer  of  a 
case  from  the  Moonsiff  on  the  ground  of  hostility  be- 
tween them,  is  not  privileged  in  charging  the  Moonsiff 
with  other  matters,  to  justify  which  the  party  must 
prove  the  charges  to  be  true,  or  that  he  had  reasonable 
ground  for  believing  them  to  be  true. 

This  is  a  suit  for  libel.  Plaintiff  is  a 
Moonsiff,  in  whose  Court  defendant  had  a 
suit.  Defendant  petitioned  the  Judge,  alleg- 
ing that  the  Moonsiff  was  hostile  to  himself 
and  a  friend  of  his  adversary,  and  praying 
that  the  suit  might  be  transferred  to  another 
Court.  Besides  these  grounds,  the  defend- 
ant also  accused  the  Moonsiff  of  borrowing 
money  from  his  adversary,  and  of  falsifying 
evidence  in  another  case.  The  Judge  seems 
not  to  have  transferred  the  case,  but  directed 
the  Moonsiff  to  bring  a  criminal  charge  for  de- 
famation against  the  defendant.  The  Moonsiff 
brought  a  civil  action,  the  case  now  before  us. 
The  Judge  substantially  finds  that  there  was 
much  hostility.between  the  Moonsiff  and  the 
defendant ;  and  that  the  Moonsiff  had  used  very 
intemperate  language  against  the  defendant ; 
that  there  was,  therefore,  abundant  reason  for 
applying  to  have  defendant's  case  transferred. 
But  he  properly  observes  that  this  will  not 
justify  the  insertion  of  any  charges  in  the 
petition,  and  that  the  defendant  to  justify 
must  prove  either  that  they  were  true,  or  that 
he  had  reasonable  ground  for  believing  them 
to  be  true.  As  regards  the  graver  charges,  he 


finds  that  there  is  not  such  proof;  and  be 
awards  as  damages  500  rupees  with  full  costs 
on  the  whole  sum  claimed,  3,000  rupees.  It 
is  now  urged  that  the  communication  was 
privileged.  We  are  clear  that,  in  the  absence 
of  any  proof  of  reasonable  ground  for  believ- 
ing the  graver  charges  to  be  true,  ihcy  are 
not  privileged.  As  respects  the  amoirnt  of 
damages  and  costs,  that  is  not  matter  for  spe^ 
cial  appeal,  though  we  think  it  matter  for 
regret  that,  since  a  good  deal  of  the  matter  on 
which  defendant  sought  a  transfer  of  his  case 
was  well  founded,  the  case  was  not  traitf- 
f erred. 


The  nth  August  1865. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Damages— Remand — Issues. 

Case  No.  123  of  1865. 

Regular  Appeal  from  a  decision  passed  ^ 
Mr.  H.  B.  Laiiford,  Judge  of  Jessorty 
dated  the  $th  February  1865. 

Norendro  Coomar  Dutt  Chowdhry,  Execotor 
on  behalf  of  Seetula  Dabee,  widow  qH 
Hurrish  Chunder  Dutt  Chowdhrt'  and 
others  (Plaintiffs),  Appellants, 

versus 

Mr.  G.  French  and  others  (Defendants), 

Respondents. 

Baboos   Onoocool   Chunder  Mookerjee  and 
Dwarkanath  Milter  for  Appellants. 

Baboos  Juggadanund  Mookerjee  and  Ausho(h 
tosh  Dhur  for  Respondents. 

In  a  suit  for  damages  on  account  of  crops  carried  oB 
and  appropriated  by  the  defendant's  agents,  the  actual 
seizing  of  the  crops  never  having  been  disputed  or  pot 
in  issue — Held  tnat  the  Court  was  wrong  in  allowing 
that  question  to  be  at  the  last  moment  litigated  before 
him  upon  the  remand  of  the  case  for  the  purpose  of  try- 
ing the  lawfulness  or  unlawfulness  of  the  seizure  and 
appropriation. 

This  suit  was  brought  to  recover  the  value 
of  certain  crops  said  to  have  been  carried 
off,  and  appropriated  by  the  principal  defend- 
ant's agents  from  certain  specified  land  in  the 
cultivation  of  the  plaintiff's  vendors. 

The  case  first  came  on  for  hearing  before 
Mr.  Russell,  Judge  of  Jessore,  who  in  effect 
non-suited  the  plaintiff  on  the  ground  that 
he  had  misconceived  his  ground  of  action. 
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Mr.  Russe)i  had  framed  the  three  follow- 
ing issues  as  being  the  issues  between  the 
parties,  namely  : — 

isi. — ^Are  the  plaintiffs  or  are  the  defend- 
ants in  lawful  possession  of  the  lands  speci- 
fied in  the  plaint  ? 

2nd. — Did  the  defendants  wrongfully  tres- 
pass on  the  plaintiff's  lands  ? 

jrd,—U  they  did,  what  is  the  value  of  the 
crops  plundered  ? 

After  hearing  some  of  the  plaintiff's 
evidence,  the  Judge  said :  *'  There  is  no  occa- 
"sion  to  waste  time  by  examining  more 
"witnesses  of  the  plaintiffs,  for  it  is  quite 
"clear  this  action  cannot  lie."  From  a 
subsequent  part  of  the  Judge's  judgment 
it  would  seem  that  he  considered  the  plaint- 
iffs claim  untenable  for  two  reasons  :  is/, 
because  the  real  matter  in  dispute  between 
the  panics  amounted  to  a  charge  of  trespass, 
and  was  not  properly  expressed  by  the 
words  of  the  plaint  ;  and,  zndly,  even  if  it 
vas  comprehended  in  the  plaint,  the  owner- 
ship and  possession  of  the  lands  alleged 
to  have  been  trespassed  upon  had  been 
previously  adjudicated  upon  by  a  competent 
Court. 

Against  this  decision  the  plaintiffs  ap- 
pealed to  this  Court,  and  the  result  of  the 
gpeal  was  that  the  case  was  remanded. 
Mr.  Justice  Levinge,  one  of  the  Judges  who 
heard  the  appeal,  said  :  "In  my  judgment  the 
^true  nature  of  the  claim  put  forward  in 
*lhis  suit  has  been  mistaken.  It  may  be 
•true  that  the  plaint  is  not  as  specific  as 
•it  should  be  ;  but  the  Court  had  power 
"to  frame  an  issue  to  try  the  title  to  the 
*^crop,  which  has  been  stated  to  have  been 
"illegally  appropriated  by  the  defendants." 
Be  added:  "The  first  issue  to  try  is  whether 
•fc  crops  were  lawfully  grown  by,  and  were 
**the  property  of,  the  plaintiff's  vendors." 
Justice  Steer,  the  other  Judge  in 
il,  said :  **  I  agree  in  the  order  of  re- 
^sand  of  mj'  colleague,  but,  I  think,  as  the 
^pl^ntiff  claims  damages  on  account  of  a 
'aop  grown  on  land  decreed  in  a  particular 
soil,  it  is  in  respect  of  those  lands  that 
'Ae  answer  of  the  defendant  is  drawn 
j*lip.  The  first  issue  to  enquire  is  whether 
[5thc  crops  were  really  grown  on  the  decreed 
^iands,  and  in  case  it  is  not  proved  to  have 
^jbcen  so  grown  the  case  ought  at  once  to  be 
^dismissed." 

On  this  remand  from  the  High  Court, 
Mt  Lawford  heard  the  case.  In  his  judg- 
ttflit  he  says :  **  The  case  has  been  remanded 
*by  the  High  Court  for  the  trial  of  the 
"mies,  whether  the  crops  claimed  by  the. 
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"  plaintiffs  were  grown  on  lands  decreed  in 
"the  former  suit,    and   whether  the  crops 
"were    lawfully  grown    by,    and    were   the 
"  property  of,  the  plaintiff's  vendors } "    He 
then    says    that     both     these    issues    were 
admitted  by    the  defendant's  vakeel  to  be 
as  the  plaintiffs   contended,  and  he  there- 
fore decided  them  in  favor  of  the  plaintiffs. 
Having  come  to  this  conclusion,  he  proceeds 
to  try  whether  the  defendant  ever  cut  and 
carried  off  the  crops  in  question  :  he  arrives 
at  the  conviction  that  he  did  not,  and,  there- 
fore, gives  a  decree  in  favor  of  the  defend- 
ant.    Against  this  decree  the  plaintiffs  now 
appeal  to  this  Court,  mainly  on  the  ground 
that   the  Judge  on  remand   had   no   other 
issues    before   him    except  the  two   issues 
specifically  mentioned  as  sent  down  to  him 
by  the  High  Court,  and  also  that  the  defend- 
ant never  had  seriously  denied  the  fact  of 
the  crops  having  been  cut  and  carried  away. 
We   think   this    contention   is  just.      It   ia 
remarkable  that,  from  first  to  last,  through 
the  various   proceedings,   no    formal   issue 
has  ever  been  raised  relative  to  the  taking 
and  carrying  away  of  the  crops.     Neither 
Mr.    Russell     nor    the    High    Court    dis* 
close  the    slightest    hint   that    this    was   a 
fact    in    dispute;    and    yet,    if    it    was    in 
dispute,   it  lay  at    the   root  of  the   whole 
matter,  and  ought  to  have  formed  the  subject 
of  the  first   issue    laid   down   betw^een   the 
parties.    It  is  hardly  conceivable  that  both  the 
Courts — nay,   even  Mr.   Lawford  himself — 
should   have   overlooked   this  point.      The 
only  possible  conclusion  is  that  the  actual 
taking  and  appropriating  was  not  part  of  the 
subject  of  contest,  while  the  real  fight  was 
as  to  its  lawfulness  or  unlawfulness.     And 
this  view  of  the   matter   is  strongly  borne 
out    by    the   way    that    Mr.    Russell    dealt 
with  the  case.     It  is  true  that  the  defendant, 
in   his  written   statement,    denied   that  his 
agent   had    seized    crops ;    but   he  gives   a 
reason  for  his  denial  which  may  be  expressed 
thus:     "The  accusation  refers  to  what  my 
"  agent  did  when  he  took  possession  (errone- 
"  ously   as    it  now  turns   out)   of  the  spe- 
"  cified  lands,  under  a  decree  in  my  favor ; 
"  and  as  those  lands  vtfttQ  jummaye  lands  of 
"  ryots,  and  not  khas  kamtr,  he  must  have 
"  left  the  ryots  and  their  crops  where  they 
"were,   and  could    not    have    taken    khas 
"  possession."     But  when  we   look  at  th( 
proceedings    in   the     suit     to    which     the 
defendant   refers,    we  find    that  it    was   a 
suit     for    possession    brought    against    the 
ryols    themselves   who    are    the     plaintiffs' 
vendors,     and     consequently     the     taking 
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possession  under  that  decree  could  only  be 
by  ejectment  of  those  ryots,  which  would,  of 
course,  include  the  seizure  and  appropriation 
of  those  crops  of  the  ryots  which  were  at  that 
time  on  and  in  the  ground. 

On  the  whole,  we  have  no  doubt  whatever 
that  as,  under  the  circumstances  of  the  case, 
the  actual  seizing  of  these  crops  could  not 
be  seriously  disputed,  so  it  was  nowhere  in 
the  proceedings  formally  put  in  issue,  and 
we  therefore  think  the  Judge  below  was 
wrong  in  allowing  the  question  to  be  at  the 
last  moment  litigated  before  him.  The 
appeal  is  decreed  with  all  costs. 

As  the  evidence  on  the  record  is  not 
suflBcient  to  enable  us  to  give  any  final 
decision  as  to  the  value  of  the  crops  taken 
from  the  plaintiffs'  vendors,  the  case  must 
be  remanded  for  the  trial  of  the  following 
issue  : — 

What  was  the  value  of  such  of  the  crops 
growing  in  and  upon  the  lands  specified  in 
the  plaint  at  the  time  of  the  taking  posses- 
sion of  the  said  land  by  the  defendants' 
agents  as  have  not  been  subsequently 
restored  to  the  plaintiff  or  his  vendors,  and 
what  is  the  amount  of  the  damages  which 
have  naturally  accrued  to  the  plaintiff  from 
his  having  been  deprived  of  the  same  ! 


The  nth  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Deed  of  Gift-WiU. 

Regular  Appeals  from  decisions  passed  by 
Baboo  Degumber  Biswas  Rai  Bahadoor, 
Principal  Sudder  Ameen  of  Moorshedabad, 
dated  the  ist  October  186^, 

Case  No.  6  of  1865. 

Chunder  Mohinee  Dossee  (Plaintiff), 
Appellant, 

versus 

Hurrosoonduree  Dossee  (Defendant), 
Respondent,  ' 

Soboos  Kishen  Kishore  Ghose,  Dwarkanath 
Mittery  Sreenath  Doss,  and  Banee  Mad  hub 
Banerjee  for  Appellant. 

Bahoos  Chunder  Madhub  Ghose  and  Unnoda 
Pershad  Banerjee  for  Respondent. 


Case  No.  59  of  1865. 

Hurrosoonduree  Dossee,  Guardian  and  Mo- 
ther of  Rada  Mohun  Singh  (Minor 
Plaintiff),  Appellant, 

versus 

Chunder  Mohinee  Dossee,  for  self  and  as 
Guardian  and  Mother  of  alleged  adopted 
son  Lullit  Mohun  (Minor  Defen(bnt), 
Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboos  Dwarkanath  Mitter  and  Sreenath 
Doss  for  Respondent. 

A  deed  professing  to  be  a  will,  but  makin^^  a  gift  1 
property  during  the  testator's  lifetime,  was  held  iD' 
a  deed  of  absolute  gift,  and  not  a  will,  with  refer- 
to  the  conduct  of  the  testator  and  the  surrovi 
circumstances. 

The    plaintiff,    Hurrosoonduree    D( 
widow  of  Gour  Loll,  sues  on  behalf  of 
minor  adopted  son  to  obtain  possession 
the  estate  left  by  her  husband,  which  j» 
possession  of  the  defendant  Chunder  M< " " 
as  guardian   of  the  minor  adopted   son  \ 
Sham  Loll,  son  of  Gour  Loll.     It  ap[ 
that  Gour  Loll,  during  his  lifetime,  on 
3rd  Shrabun  1255,  executed  and  registered 
deed,  which,  it  is  contended  by  the  plaint  ^ 
must  be  considered  a  will  in  favor  of  Sbam\ 
Loll ;  while,  on  the  other  hand,  .the  defendMt 
asserts  that  it  was  an  absolute  deed  of 
of  Gour  Loirs  whole  estate  to  his  son 
Loll.    Whichever  it  was,  it  is  admitted 
until  the  year  1262  Gour  Loll  remained^ 
possession  of  that  estate ;  and   that  in  ' 
year  his  son  Sham  Loll  having  become 
age,  Gour  Loll  and  his  wife  Hurrosoondl 
left  their  house,  and  went  on  ^  pilgrii 
to  Brindabun.      Sham    Loll  then  obtai 
possession  of  the  estate,    and   managed, 
until  the  date  of  his  death  in  1263.      SI 
after  this    took  place,    Gour  Loll  rati 
home,  and  it  is  shown  that,  not  long 
disputes  broke  out  between  Gour  Loll 
the  defendant  Chunder  Mohinee,  widow  .1 
Sham  Loll;    the  result  of  the  proc< 
taken  in    the    summary   department 
that  the  disputed  deed  was  declared  to  bft' 
gift,  Sham  Loll  to  have  obtained  posj 
under  that  gift  of  his  father's  estate* 
Sham  Loirs  widow   retained  in  poss< 
The  present  suit  is  to  set  aside  these 
maiy  orders,  and  the  main  point  at  issue^ 
the  construction  to  be  put  upon  Gour  "  ^ 
deed  of  the  3rd  Srabun  1255. 

The    following   is    a    translation   of 
deed : —  .f 


1865.] 


Civil 


THE  WEEKLY  REPORTEft« 


Rulings. 


iot 


To  the  abode  of  all  felicity. 

Horrosoonduree  Dossee. 

Thi3  will  is  executed  by  Gour  Loll  Singh 
to  the  following  effect :  that  you  are  my 
wife;  that,  as  no  child  is  born  of  you,  and 
as  there  is  no  likelihood  of  your  bearing  any 
child,  I  have,  with  a  view*  to  preserve  the 
.  ^ .  .    ,      .     „.      lineage,  adopted  Sham 

*  Onffinal    unmtelli>      t  ^n    c 

ga,Ie.  ■'^1*  Smg   as  my  son, 

performed  the  ceremo- 
nies, Ac,  of  ''  Kurnobed*'  and  ''  Pootreshteer 
tnd,  having    celebrated  his   marriage,    have 
been  giving  him  education ;  that,   although 
after  my  demise  there  is  no  other  heir  to  my 
noveable  and  immoveable   properties  than 
Ljoorself  and    the   minor  adopted   son,   yet, 
I'^Dsidering  it  'proper  to  make  a  disposition 
" '  my  real  and  personal  properties,  i.  e.,  to 
ike  known   my    will,  I   do  of  my   own 
accord,  and  without  any  persuasion,  execute 
[Jllawill  on  the  following  conditions  :     That 
rent-bearing  and  rent-free  lands,  zemin- 
,     y  and   putnee  talooks,    tanks,   gardens, 
Vfcrent  descriptions  of  jummas  purchased 
I  lad  held  in  jote,  dwelling-houses,  pucka  and 
Aatdied  houses,  &c.,  monetary  transactions, 
w., gold  and  silver  ornaments,  and  ornaments 
[**  ^ilh  precious  stones,  silver-laced,  woollen 
■*  '   J,  &c.,  brass,  bell,  metal,  copper,  Ac, 
,^      'b>  furniture,   and   cash,  &c.,  all  and 
jtioy  property  situated  in  whatever  district, 
j'MoDgto  the  said  minor  adopted  son;  that, 
•W  he  attain^  majority,  from  this  day,  you 
as  guardian,  look  after  and  manage  the 
8  of  the  properties,  real  and  personal  ; 
on  the   said   adopted    son's   attaining 
rily,  he  will  hold,  enjoy,  and  appropriate 
generation  to  generation  all  the  above- 
icd  properties  with  power  to  dispose 
samtf.by  sale  or  gift;  and  will  maintain 
rites  and  worship  of  the  gods  of  my 
fitters   and    ceremonies   for   the    benefit 
l*c  souls  of  my  forefathers ;  that  if,  on  the 
^  ton's  attaining  majority,  he  does  not 
with  you,  you  will  get  from  the.  said 
5d  son,  on  the  whole,  rupees  30  per 
Jm  for  your  daily  expenses,  and  those  of 
image;  that  the  ornaments  which  you 
for  your  use  are  yours;  that,  besides 
yoa  have  no  concern  whatever  with  the 
properties,    &c.;  that    if,    by    God's 
»gf  a  son  is  born  of  your  womb,  and  if 
JJWnain  alive,  then  a  moiety  of  the  above 
tad  personal  properties  will  belong  to 
MJd  adopted   son,  and  the   remaining 
^^will  be  obtained  by  the  son  of  (my) 
jj*>  that  in  that  case  you  will   not  get 
•bovc   monthly   allowance;   that  from 
my  right  to  dispose  of  the  atoreiaTd 


'properties,  real  and  personal,  by  sale  or  gift, 
ceases  to  exist.  On  these  conditions  I  exe- 
cute this  will.     The  end. 

The  plaintiff  relies  upon  the  distinct  state- 
ment by  Gour  Loll  in  this  deed,  that  it  is  a 
"  Will,"  repeated  three  times  over,  and 
upon  the  fact  that  it  makes  over  to  Sham 
Loll  the  whole  of  Gour  Loll's  property,  in- 
cluding his  house,  household  utensils,  clothes, 
and,  indeed,  everything  which  he  possessed* 
It  is  said  that  it  is  impossible  to  suppose 
that  Gour  Loll,  a  person  at  the  time  in  a 
sound  state  of  health,  and  not  very  old, 
should,  without  any  reason,  divest  himself  of 
ever}'  article  of  property  in  his  possession 
in  favor  of  a  mere  child ;  whereas  it  is 
quite  consistent  with  the  ordinary  acts  of  a 
Hindoo  gentleman  that  he  should  make  a 
will  to  the  effect  that  his  son  Sham  Loll 
should  take  all  his  property  after  his  death, 
as  the  inheritance  would  go  to  such  son  in 
due  course  of  law.  The  clause  also  which 
makes  provision  for  a  natural  son  being  bom 
to  him  is  read  to  us  as  proving  that  Gour 
Loll  still  retained  in  his  own  hands  the  right 
of  making  further  arrangements  with  his 
estate.  It  is  pointed  out  that  the  deed  con- 
tains no  clause  under  which  Gour  Loll 
retained  for  himself  even  any  monthlj 
allowance  as  maintenance,  though  such  an 
allowance  is  expressly  assigned  to  his  wife 
Hurrosoonduree.  The  oral  -  and  other  docu* 
mentary  evidence  in  the  case  is  also  adduced 
as  proof  that  Gour  Loll  did  not  take  any 
steps  to  make  over  this  property  into  the 
name  or  possession  of  either  Sham  Loll  or 
of  Hurrosoonduree  who  was  appointed  his 
guardian  under  the  deed ;  but  that  he  re* 
mained,  in  ^act,  himself  in  possession  for  all 
beneficiary  purposes.  It  is  further  urged 
that,  even  if  the  deed  is  in  its  purport  one 
of  ''gift''  that"^//"/"  was  not  carried  out 
or  completed.  It  may  have  been  registerd ; 
but  the  properly  given  was  not  delivered 
over  to  the  donee;  and  the  gift,  therefore, 
could,  at  any  time,  be  re-called.  Finally,  very 
great  reliance  is  placed  upon  the  fact  that 
the  deed  was  executed  on  plain  paper,  which 
if  correct,  the  deed  was  a  ''will;'*  whereas 
it  would  have  been  ■  drawn  out  on  stamp- 
paper,  if  the  deed  had  been  intended  to  take 
effect  as  a  '' gi/l-'' 

For  the  defendant,  on  the  other  hand,  it  is 
contended  that  the  terms  of  the  deed  have 
to  be  looked  to,  and  not  the  name,  which  is 
given  to  it ;  the  more  so  as  "  wills "  in  the 
European  sense  are  not  generally  executed, 
or  understood  by  Hindoos;  and  that  its 
terms  are  precise  and  distinct,  as  Gour  Loll 
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therein  divests  himself  of  all  right  and  inter-' 
est  in  his  whole  property  from  the  day  on 
which  he  executes  the  deed,  and  adds  a 
clause  under  which  he  deprives  himself /r^?;// 
thai  day  of  all  power  and  authority  to  have 
^ny  future  dealings  with  that  property.  It 
is  true,  it  is  said,  that  there  is  a  condition 
with  the  deed  of  gift,  viz,,  that,  in  case  of 
pother  son  being  born,  that  son  shall  obtain 
a  half  share  of  the  property ;  but  this  clause 
does  not  deprive  the  deed  of  its  character  as 
ft  gift,  but  makes  the  gift  conditional.  The 
(leed  being  in  favor  of  a  minor  son,  there 
!was  nothing  extraordinary  in  the  fact  that 
no  special  allowance  was  retained  for  the 
father's  maintenance,  as  the  property  would 
jiatttrally  still  remain  in  the  father's  hands 
in  trust  for  his  son;  and  it  was,  therefore, 
Immaterial  whether  the  father  remained  in 
possession  or  not.  But  the  oral  and  docu- 
.  n^entary  evidence  is  referred  to  as  proving 
tiiat,  about  the  time  that  Sham  Loll  came 
of  age,  his  father  Gour  Loll  went  away  on 
pilgrimage  to  Bindrabun,  and  left  Sham  Loll 
in  full  possession  of  the  whole  estate ; 
and  that,  on  Sham  Loll's  death,  his  widow 
took  possession  of  that  estate,  and  for  some 
lime  retained  possession  without  any  objec- 
tion on  the  part  of  Gour  Loll;  and  that 
the  disputes  which  subsequently  broke  out 
between  them  arose  from  a  difference  between 
Gour  Loll  and  Sham  Loll's  widow  respecting 
that  boy  Gour  Loll  wished  to  be  adopted  as 
Sham  Loll's  son. 

It  is  certain  that  there  is,  on  the  face  of 
the  disputed  deed,  an  ambiguity,  and  it  is 
one  which  it  is  difficult  to  reconcile  if  the 
terms  of  that  document  alone  are  looked  to. 
The  result  of  the.  interpretation  which  is  to 
be  given  to  the  deed  is  most  important  to  the 
two  parties  who  are  interested  in  it.  If  the 
deed  is  a  " willy'  the  plaintiff  is  entitled  to 
^he  whole  of  Gour  Loll's  estate.  If  the  deed 
is  a  ''gift,"  the  defendant  will  take  the 
whole  of  that  estate.  The  deed  on  the  one 
hand  is  described  by  the  maker  of  it  to  be 
his  "will."  The  word  will  is  repeated 
three  times  over  in  the  course  of  the  docu- 
ment. We  hesitate  to  hold  that  Gour  Loll 
did  not  understand  what  he  meant  by  the 
word  will.  We  could  not,  under  ordinary 
circumstances,  concur  in  the  argument  that  a 
gift  is,  in  fact,  an  act  of  a  person's  will,  and 
that  Gour  Loll  used  the  word  will  in  that 
S^nse.  Gifts  are  far  better  known  in  this 
country  than  wills,  and  are  designated  by  spe^ 
Qial  vernacular  words,  such  as  Hebba,  Ddn,  &c. 
If  Gour  Loll  intended  by  this  deed  to  make  a 
gift  of  his  whole  estate,   it  is  more  likely 
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that  he  would  have  made  use  of  somQ  one 
of  the  vernacular  terms  which  are  ordinarily 
used  for  a  gift,  and  not  likely  that  he  would 
have  called  his  deed  by  the  technical  term 
of  **  wiliy  The  plain  paper  on  which  it  i| 
executed  is  that  proper  for  a  **wiil,"  and  ' 
not  that  on  which  it  would  have  been  dniwo 
up  had  Gour  Loll  intended  by  it  to  ha?e 
made  a  ''gift''  The  deed  was  formally  and 
deliberately  executed,  .and  was  taken  to  the 
Registry  Office,  and  there  registered,  not  as  % 
"gift!'^yy^  as  a  ''wiliy  If  we  look  to  the 
surrounding  circumstances  as  to  the  condi* 
tion  of  Gour  Loll  at  the  time  the  deed  wii 
executed,  we  can  see  at  first  sight  no  reason 
at  all  for  him  at  that  time  to  execute  a  giftd 
all  his  property  in  favor  of  a  minor  soUt 
though  it  is  quite  intelligible  that  he  should  ; 
execute  a  will. 

The  reasons  which  are  given  in  the  deed 
for   its  execution  do  not  assist  us  in  deter* 
mining  the  disputed  point.     Gour  Loll  sUUci  ^ 
that,  although   his  son   Sham    Loll,   as  hil 
adopted  and  only  son,  will,  after  his  deatiit 
inherit  his  estate,  still  he  considers  it  rigltf  r 
to   make   a  settlement  of  that  estate.    The 
words  are  consistent  with  the   intention  of .. 
making  either  a  ''will'  or  a  "gift^'  though 
taken  with  the  circumstances  of  Gour  Loll  " 
at  the  time  it  would  be  more  consistent  widi  ; 
usual  custom  that  the  deed  should  be  a  viO, 
Nevertheless   it  is   possible  that  Gonr  Loll 
did  intend  to  go  out  of  the  ordinary  custom 
and  to  make  "gift,"    After  expressing  the 
intention   to   make  a  settlement,   the  deed. 
goes  on  to  state  that  Gour  Loll   writes  Us 
will  that  all  the  real  and  personal  estate  whidi 
he  possesses  belongs  to  his  son  Sham  LoH* 
This   sentence  may  be  indefinite ;  bat,  if  it 
stood  alone,  the    word  **wiU"  used  in  th^; 
sentence  would  show  that  the  gift  conveyed 
in  that  sentence  was  a  gift  by  way  ofwSBL 
to  take  effect  after  Gour  Loll's  death.    Is* 
the    next    sentence,     however,     Gour    Left! 
appoints    his    wife    Hurrosoonduree    to  hti 
'*from  that  day  "  guardian  and  manager  ftw 
his  minor  son  Sham  Loll,  and  as  such  to  take ; 
possession    and    enjoy    the    whole    of   hit 
moveable    and    immoveable    estate   dnrinf 
Sham  Loll's  minority;  and  adds  that  Shaua 
Loll  will  take  possession,  and  act  as  owner 
after  he  comes  of  age  with  full  powers  of' 
alienation  over  the  whole  estate;  and  adds 
lastly  that    his    (Gour  Loll's)   authority  iD 
make  any  future  sale  or  alienation  of  thai 
estate  no  longer  exists  "  from  that  day."    It 
is  on  these  clauses  that  the  greatest  relianot 
is  placed  to  prove  that  the  act  of  Gour  LoV 
was  a  gift;  and  there  can  be  no  doubt  thal^ 
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U.it  vas  not  for  the  express  declaration  ihat 
GoDf  Loll  was  then  making  his  will,  those 
words  could  bear  but  one  interpretation,  z^/t ., 
tbat  Gour  Loll  was  making  a  gift  of  all  his 
property  to  take  e&^ci  from  ihat  day.  The 
cooclading  sentence  depriving  himself  of  all 
ji||[fat  over  the  property  ^^from  ihat  day  "  is 
foite  irreconcilable  with  the  usual  notions 
under  which  a  person  makes  his  will.  But 
it  is  an  ordinary  and  natural  clause  when  a 
peisoQ  makes  a  gift. 

Can  this  ambiguity  be  removed  by  examin- 
ing the  circumstances  of  the  family,  or  the 
lets  of  Gour  Loll,  either  at  the  time  he  exe- 
cuted the  deed  or  subsequently  ?  It  is  neces- 
ivy  that  the  evidence  on  this  point  should 
leave  no  doubt  as  to  what  was  the  intention 
tk  Gour  Loll  at  the  time  he  executed  the  deed. 
.On  the  one  hand,  Gour  Loll  completed  all 
Ae  formalities  necessary  to  the  perfecting  of 
kis  acts,  if  we  are  to  understand  that  it 
was  a  will.  He  had  it  formally  and  duly 
Wgislered  in  thd  public  Registry  Office  of 
(be  district  as  his  will.  On  the  other  hand, 
ibe  formalities  which  might  have  attended 
in  act  of  gift  were  not  fully  carried  out. 
The  real  property  was  not  transferred  into 
die  name  of  Sham  Loll  or  of  his  alleged 
goardian  Hurrosoonduree,  and  their  names 
•ere  not  registered  in  the  books  of  the 
Collector  of  the  District,  and  it*  is  not 
Aown  that  during  the  subsequent  seven  years 
Bvrosoonduree,  as  manager  for  Sham  Ix)ll, 
ffeicised  acts  of  ownership,  or  was  put  for- 
Wd  to  the  world  as  guardian  on  the  part  of 
Sbam  Loll  as  the  proprietor ;  but  it  is  admit- 
ted that  Gour  Loll  remained  in  possession. 
There  is  no  reason  to  suppose  that,  after  the 
oecution  of  this  deed,  and  during  the  next 
Iwn  years,  any  reason  existed  for  any 
ikange  of  mind  or  of  intention  in  Gour  Loll 
tovards  his  son  Sham  Loll.  In  all  these 
•t»cn  years,  Gour  Loll  continued,  nolwith- 
MKling  thjis  deed,  to  act  as  if  he  were  the 
••ner  of  the  property.  It  is  said  that  during 
ib>se  seven  years  he  acted  as  trustee  for 
b  son,  and,  even  if  he  did  not,  that  the  law 
iiU  look  upon  him  in  the  light  of  a  trustee. 
This  may  be  the  case,  if  we  are  quite 
Msfied  that  Gour  Loll  did  execute  a  deed  of 
pft.  But,  in  judging  of  his  conduct  as 
fiwing  that  he  did  execute  a  deed  of  gift, 
keannol  be  said  that  his  conduct,  as  far  as 
"te  have  yet  seen  it,  is  proved  to  have  been 
•insistent  with  any  such  intention.  If  the 
Pendant's  contention  is  correct,  Gour  Loll 
^vhed  to  make  such  a  settlement  of  his 
PiQperQf  98  would  prevent  his  more  distant 
g  imWes  interfenng  with  his  adopted  son 


by  denying  the.  adoption,  or  in  any  other 
way,  and  he  accordingly  transferred  by  gift 
to  that  adopted  son  his  whole  estate.  He 
carried  out  the  formality  of  registering  the 
deed;  but  he  omitted  to  carry  out 'the 
formality  of  registering  that  son's  name,  or 
his  guardian's  name,  in  the  Collectorate,  and 
of  having  it  generally  put  forward  to  the 
world — acts  which  must  have  finally  and  for 
ever  put  an  end  to  any  dispute  upon  the  point. 
It  is,  however,  pointed  out  that,  during 
these  seven  years,  two  purchases  of  landed 
estate  were  made  by  Gour  Lall  in  the  name 
of  Horrosoonduree  as  his  wife,  and  as  the 
mother  and  guardian  of  Sham  Loll.  An 
attempt  has  been  made  by  Hurrosoonduree 
to  assert  her  title  to  these  estates  as  pur- 
chased with  her  streedhun  ;  but  there  is  no 
sufficient  proof  of  this,  and  there  seems  no 
doubt  that  Gour  Loll  purchased  these  two 
estates  with  the  profits  of  the  general  estate, 
and  placed  them  in  the  name  of  Hurrosoon* 
duree  as  manager  and  guardian  for  Sham 
Loll  with  reference  to  the  terms  of  the  deed 
which  is  now  in  dispute.  It  was  not  a 
mere  benamee  purchase  in  his  son's  or  wife's 
name,  but  must  have  had  special  reference 
to  this  deed,  as  there  is  the  peculiarity  that 
he  styles  his  wife  Hurrosoonduree,  manager 
and  guardian  of  Sham  Loll,  while  he  (Gour 
Loll),  the  natural  manager  and  guardian, 
was  alive.  These  purchases  then  show  that 
Gour  Loll,  at  the  time  he  made  them,  con- 
sidered that  the  provisions  of  the  deed  in 
question  before  us  had  come  into  effect,  and 
that,  although  he  was  in  nominal  possession 
of  his  estate,  he  was  acting  as  trustee  for 
Hurrosoonduree  and  Sham  Loll ;  and  they 
consequently  afford  the  strongest  evidence 
that  Gour  I. oil  did  intend,  by  that  deed,  to 
execute  a  gift  of  his  whole  estate  in  favour 
of  his  minor  son.  Construing  the  deed  by 
the  conduct  of  Gour  Loll,  we  hold  this  act  of 
Gour  Loll  to  be  more  convincing  proof  of  his 
intentions  than  the  conduct  which  is  relied 
on  to  prove  that  he  intended  to  execute  a 
will  which  consists  mostly  of  omissions  to 
act.  The  circumstance  that  Gour  Loll  went 
away  with  his  wife  on  pilgrimage  to  Brinda* 
bun  at  the  time  when  Sham  Loll  came  of 
age,  when  taken  in  conjunction  with  the 
peculiar  terms  of  the  deed,  makes  it 
extremely  probable  that  it  always  had  been 
Gour  LoU's  intention  to  leave  the  country, 
and  thus  allow  Sham  Loll  to  become  the 
owner  of  the  estate  when  Sbam  Loll  had 
reached  the  age  at  which  he  could  legally  act 
as  owner  and  proprietor,  and  it  furnishes  a 
I  reason  for  Gour  LoU's  extraordinary  conduct 
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in  executing  a  deed  of  gift,  and  not  a  will  iif 
favour  of  his  son.     In  the  course  of  the  yeiar, 
after  Gour  Ix)ll  went  on  pilgrimage,  his  son, 
Sham  Loll,  died.     His  widow,  the  defendant 
thunder  Mohinee,  then  put  forward  in  the 
Judge's  Court  a  claim  to  a  certificate  to  the 
estate   of  Sham   Loll.     She   then  filed   the 
deed  in  dispute,  and  a  second  deed  which  she 
alleged  had  been  executed  by  her  husband, 
Sham  Loll,  which  recited  the  prior  deed,  and 
stated   that,   under  the  terms  of  that  prior 
deed,  the  whole  estate  of  Gour  Loll  then 
belonged  to*  Sham  Loll,  and  went  on  to  will 
it  in  favour  of  any  son  whom  Sham  Loll's 
widow    might   thereafter    adopt.     There    is 
evidence  to  prove  that  Gour  Loll  reached  his 
home  from  Brindabun  a  month  before  Sham 
LolTs  widow  obtained  this  certificate,  and  it 
is  extraordinary  that  Gour  Loll  should  not 
then  have  raised  any  objection,  if  not  to  the 
granting  of  the   certificate,   at  least  to  the 
construction  put  upon  the  deed  now  in  dis- 
pute in  the  will  of  Sham  Loll,  if  Gour  Loll 
then  looked  upon  that  deed  as  a  will,  and  not 
as  a  gift.     The  deed  in  question,  if  a  will, 
had  become  null  and  void  by  the  death  of 
Sham  Loll ;  but  Sham  Loll  had  treated  it  as  a 
deed  which  was  in  full  force  as  a  gift  while 
his  father  was  alive,  and  under  which  he  had 
acquired   rights    over   the    ancestral    estate 
which  he  willed  away  ;  and  his  widow  was 
treating  it  as  a  deed  of  gift  still  in  force 
after  Sham  Loll's  death.    If  Sham  Loll  and 
his  widow  had  put  a  construction  on  the 
deed  which  Gour  Loll  did  not  intend  it  to 
bear,  we  should  expect  that  Gour  Loll  would 
have  then  and  there  come  forward  and  stated 
that  his  document  had  been  misconstrued. 
So  far  from  this  being  the  case,  however,  we 
find  from  the  evidence  that  Gour  Loll  not 
only  remained  silent,  but  also  for  a  time  as- 
sisted Sham  Loirs  widow  in  carrying  out  the 
directions  of  her  husband's  will  in  obtaining 
an  eligible  son  to  adopt ;  and,  in  doing  this, 
we  cannot  but  consider  that  he  adopted,  in 
the  fullest  extent^  the  interpretation   which 
Sham  Loll  and  Sham  Loll's  widow  had  put 
upon  his  deed.     Gour  Loll's  conduct  at  that 
time  was,  we  think,  only  consistent  with  the 
fact  that  this  deed,  now  in  dispute,  was  a 
gift,    and    not    a   will.     Shortly   after  this, 
disputes  broke  out  between  Gour  Loll  and 
Sham  Loll's  widow,  apparently  because  they 
could  not  agree  in  the  boy  who  Was  to  be 
affiliated  by  adoption  to  Sham   Loll.     The 
subsequent  conduct  of  Gour  Loll  cannot, 
therefore,  be  taken  into  consideration  as  in- 
dicating his  previous  intention  when  he  exe- 
cuted the  deed. 


Although,  then,  if  we  looked  only  to  the 
four  corners  of  the  disputed  document,  we 
might  have  some  difficulty  in  satisfactorily 
interpreting  it,  still,  when  we  consider  it  in 
connection  with  the  acts  and  conduct  of 
Gour  Loll  from  the  time  of  execution  until 
the  time  when  he  quarrelled  with  Sham  Loll's 
widow  as  showing  his  intention,  we  think 
that  Gour  Loll  did  intend  bv  that  deed  to 
put  in  force  the  clauses  under  which  he 
made  Sham  Loll  owner  of  all  bis  estate 
from  the  day  on  which  the  deed  wa$ 
executed  ;  and  that,  although  he  styled  that 
document  a  will,  he  then  and  there  virtual^ 
made  a  gift  of  his  estate.  He  may  not  thenj 
have  at  all  contemplated,  and  probably  did 
not  contemplate,  the  death  of  his  son  Sham  I 
Loll  during  his  own  life-time,  and  he  might 
possibly  have  acted  otherwise  had  he  coiK 
templated  it.  We  must,  however,  accept  his 
act  with  all  its  consequences,  one  of  which { 
is  that  Sham  Loll's  minor  adopted  son  il 
entitled  to  obtain  possession  of  his  estate  I 
in  priority  to  Gour  Loll's  second  adopted  son* 

With  reference  to  the  argument  that  the 
delivery  to  the  donee  Sham  Loll  by  Goar 
Loll  was  not  complete,  we  are  of  opinkm 
that  the  purchasers  of  the  landed  estate  above 
alluded  to  show  that  the  delivery  was  COQW 
pleted,  and  that  Gour  Loll,  in  remaining  in 
possession,  held  such  possession  as  trustee 
for  Sham  Loll. 

Under  these  circumstances,  it  only  remains 
for  us  to  confirm  the  decision  of  the  Princi- 
pal Sudder  Ameen,  and  to  dismiss  this  appeal 
with  costs. 


The  15th  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath| 

Pundit,  Judges. 

Case  No.  1100  of  1865. 

Jurisdiction  (of  Civil  CoiirtV— Ejectment  of 
Tenant  by  LanalonL 

Special  Appeal  from  a  decision  passed  by  tl 

Judge  of  Dacca^  dated  the  26th  Januat 

i86^f  reversing  a  decision  passed  by  tl 

Principal  Sudder  Ameen  of  thai  District^ 

dated  the  i8th  May  1863. 

Kishen  Jeebun  Roy  and  others  (PlaintifiFs), 

Appellants^ 

versus 

Mr.  W.  Ramey  (Defendant)  and  others 
(Objectors),  Respondents, 

Baboo  Debendro  Nardin  Base  for 
Appellants. 
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No  one  for  Respondents. 

Wbcre  the  relationship  of  landlord  and  tenant  is  ad- 
nitted  by  the  plaintiff,  if  he  does  not  choose  to  proceed 
imkrSection  35,  ActX.  of  1859,  his  right  to  sue  in  the 
CvO  Court  is  not  barred. 

The  plaintiff  sues  for  khas  possession  on 
the  ground  that  the  defendant  has,  in  col- 
hson  with  an  Ameen,  caused  his  name  to  be 
inserted  in  the  measurement  papers  as  hold- 
lot^  certain  lands  which  he  never  held.  The 
Court  of  first  instance  found  the  fact  for  the 
"|4dnti£f.  The  Lower  Appellate  Court,  neither 
Oa  the  allegation  of  the  plaintiff,  nor  on  the 
^.tmling  of  the  Court  of  first  instance,  was 
jflttified  in  holding  that  the  special  appellant 
'Ctimotsue  in  the  Civil  Court.  In  a  case  where 
4e  relationship  of  landlord  and  tenant  is 
idmit^ed  by  the  plaintiff,  if  the  latter  does  not 
'dioose  to  proceed  under  Section  25,  Act  X. 
■tf  1859,  before  the  Revenue  Court,  his  right 
to  come  to  the  Civil  Court  is  not  thereby 
tered.  If  the  defendant  is  in  possession 
IMrely  by  collusion,  and  not  as  tenant,  the 
Cfvil  Court  has  jurisdiction  just  as  it  has  in 
any  case  against  a  stranger  who  without 
light  trespasses  or  intrudes  upon  land. 

The  case  is  remanded  to  the  Lower  Appel- 
kte  Court  to  try  on  the  merits  the  appeal 
lending  before  it. 


The  15  th  August  1865. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Section  930,  Act  VIII.  of  1859 — Procedure  if 
person  dispossessed  of  immoveable  property 
di^mte  the  right  of  decree-holder  to  be  put 
into  possession  of  such  property. 

Case  No.  ion  of  1865. 

Special  Appeal  from  a  decision  passed  by 
^  Mr,  E,  G.  Birch  J  Judge  of  Moorsheda- 
bad,  dated  the  ijth  February  186^,  affirm- 
ing a  decision  passed  by  the  Sudder 
Aueen  of  that  Districty  dated  the  i6th 
December  186^, 

Nccl  Madhub  Dult  (Plaintiff),  Appellant, 

versus 

Kadha  Mohun  and  Nawab  Nazeem  of  Ben- 
gal (Defendants),  Respondents, 

m 

^^hoos  Mohinee  Mohun  Roy,  Anund  Chun- 
der  Ghosal,  and  Chunder  Madhub  Ghose 
for.  Appellants. 


Baboos  Gopal  Lall  Mitter  and  Kissen  Dyall 
Roy  for  Respondents. 

To  entitle  a  party  to  come  in  under  Section  230,  Act 
VIII.  of  1859,  by  petition,  and  have  his  case  tried  in  like 
manner  as  if  he;  had  paid  full  stamped  duty  on  a  regu- 
lar plaint,  he  must  prove  that  he  was  in  possession  of 
the  land  in  suit,  and  was  dispossessed  by  another  party, 
alleging  the  land  to  form  part  of  land  decreed  to  him. 

The  grounds  taken  in  this  petition  of 
special  appeal  are  three  : — 

ist, — That  the  Lower  Appellate  Court 
should  have  tried  the  respective  titles  of  the 
parties,  as  the  plaintiff's  petition  under  Section 
230,  Aft  VIII.  of  1859,  had  been  accepted  as 
a  plaint,  and  registered  as  for  the  purposes  of 
a  regular  suit. 

2nd. — That  the  Lower  Appellate  Court 
had  overlooked  a  portion  of  plaintiff's  evi- 
dence, and  had  given  no  sufficient  reasons 
for  its  finding. 

^rd, — That  the  Judge  had  held  defendant 
had  more  lands  than  he  was  entitled  tQ, 
but  nevertheless  did  not  give  plaintiff  a  decree 
for  the  excess. 

Now,  Sections  230  and  231  are  these: — 
Section  230. — "If  any  person  other  than 
"  the  defendant  shall  be  dispossessed  of  anjr 
"  land  or  other  immoveable  property  in  execu^ 
"  tion  of  a  decree,  and  such  person  shall  dis* 
"  pute  the  right  of  the  decree-holder  to  dis- 
"  possess  him  of  such  property  under  the  decree 
"on  the  ground  that  the  property  was  bond 
^^  fide  in  his  possession  on  his  own  account, 
"  or  on  account  of  some  other  person  than 
"  the  defendant ;  and  that  it  was  not  included 
"  in  the  decree,  or,  if  included  in  the  decree, 
"  that  he  was  not  a  party  to  the  suit  in 
"  which  the  decree  was  passed,  he  may  apply 
"  to  the  Court  within  one  month  from  the 
"  date  of  such  dispossession ;  and,  if,  after 
"  examining  the  applicant,  it  shall  appear  to 
"  the  Court  that  there  is  probable  cause  for 
"  making  the  application,  the  application 
"  shall  be  numbered  and  registered  as  a  suit 
"  between  the  applicant  as  plaintiff,  and  the 
"  decree-holder  as  defendant ;  and  the  Court 
**  shall  proceed  to  investigate  the  matter  in 
"  dispute  in  the  same  manner  and  with  the 
"  like  powers  as  if  a  suit  for  the  property 
"  had  been  instituted  by  the  applicant  against 
"  the  decree-holder." 

Section  231. — "The  decision  passed  by 
"  the  Court  under  either  of  the  two  last 
"  Sections  shall  be  of  the  same  force  as  a 
"  decree  in  an  ordinary  suit,  and  shall  be 
"  subject  under  the  rules  applicable  tp  ap- 
"  peals  from  decrees ;  and  no  fresh  suit  shall 
"  be  entertaiQed  in  any  Court  between  tl^ 


ao6 


Civil 


THE   WEEKLY   REPORTER. 


Rulings, 


Vol.  nt 


4t 


same  parties,  claiming  under  them  in  re- 
"  spect  to  the  same  cause  of  action.*' 

The  first  Court  held  that  plaintiff  had  not 
proved  his  possession  and  dispossession,  but 
that  limitation  barred  the  suit :  and  the  first 
Court  expressly  decreed  the  case  as  one 
barred  by  limitation. 

The  decision  on  appeal  by  the  Judge  was 
as  follows : — 

"The  Lower  Court  should  not  have  en- 
"  tered  into  the  question  of  limitation,  which 
'*  could  not  arise  in  a  case  of  this  descrip- 
"  tion,  where  the  first  point  to  be  considered 
"was  whether  the  plaintiff  was  entitled  to 
"  come  into  Court  under  Section  230  of  Act 
"VIII.  The  Sudder  Ameen  has  decided 
"  that  issue  against  the  plaintiff,  and  he 
"  should  have  confined  himself  entirely  to  that 
"  issue.  So  much  of  the  decision  as  decides 
"the  point  of  limitation  is  reversed.  As 
"  regards  possession,  I  think  that  the  ap- 
"pellant  has  failed  to  establish  it,  and  is, 
"  therefore,  not  entitled  to  come  into  Court 
**  under  Section  230. 

"  I  considered  that  the  appellant  has  no 
"  locus  standi  under  Section  230,  as  his 
"possession  of  the  land  in  dispute  is  not 
*' proved.  The  question  of  limitation  is  left 
"  an  open  question,  and,  with  the  reversal 
"of  so  much  of  the  Sudder  Ameen's  deci- 
"  sion  as  relates  to  limitation,  I  uphold 
"  the  rest  of  the  order,  and  dismiss  the  appeal 
"  with  costs." 

The  plaintiff  appealed  specially  against  this 
decision  on  the  grounds  before  set  forth. 

It  was  also  urged  before  us  that  limita- 
tion could  not  apply,  and  that  the  question 
of  the  identity  of  the  land  had  not  been 
duly  enquired  into.  But  it  is  admitted  that 
these  grounds  were  not  pleaded  before  the 
Lo^er  Appellate  Court,  and  we  do, not  see 
any  sufficient  reason  in  this  case  to  admit 
them  at  this  last  stage,  contrar}'  to  the  ordi- 
nary rule. 

After  a  full  and  careful  consideration  of 
the  law  cited,  and  of  the  arguments  of  Coun- 
sel, we  are  of  opinion  that  the  terms  of  Sec- 
tion 230,  Act  VIII.  of  1859,  provide  that  a 
party  who  shall  have  proved  himself  to  have 
been  in  possession  of  the  lands  in  suit,  and  to 
have  been  dispossessed  by  another  party, 
alleging  that  the  land  forms  part  of  land  de- 
creed to  him,  can  come  in  by  means  of  a 
petition,  and  have  his  case  tried  in  like  man- 
ner as  if  he  had  paid  full  stamp  duty  on  a 
regular  plaint. 

Moreover,  if  this  were  not  the  correct  view, 
the  mere  allegation  of  possession  and  dis- 
t>osses8ion  would  suffice  to  enable  any  and 


every  party  to  come  in  with  all  the  benefit 
of  having  his  case  tried  in  all  respects  as 
a  regular  suit  without  any  of  the  costs  and 
trouble  of  one.  The  law  certainly  contem- 
plated this  relief  only  in  the  very  exceptional 
class  of  cases  here  specified,  and,  therefore, 
full  .proof  that  the  party  was  in  possession^ 
and  had  been  dispossessed,  which  is  the  basis 
of  his  cause  of  action,  is  indispensable. 

In  this  view  we  are  of  opinion  that  as  it 
has  been  found  as  a  fact  by  the  Lower  Coaits 
that  plaintiff  had  not  possession  of  the  land 
in  suit  from  which  he  alleges  he  was  dis-> 
possessed  improperly  by  the  party  alleging 
it  to  be. his  land  under  a  decree,  plaintiv 
cannot  obtain  a  decree  under  the  purview 
of  Section  230,  Act  VIII.  of  1859.  We  con* 
sequently  think  that  the  Judge  was  right 
in  holding  that  the  first  Court  should  not 
have  gone  into  the  question  of  limitation  at  i\ 
all,  or  decided  the  case  on  that  point. 

On  this  ground  we  see  no  reason  to  admit' 
this  special  appeal.     We  accordingly  dismiss 
it  with  costs. 


The  15th  August  1865.  V 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

fudges. 

Hindoo  Law  of  Inheritence — ^Widow--Caiivar- 
sion  of,  to  Mahomedanism  before  marriage 
with  a  Mahomedan. 

Case  No.  1243  of  1865. 

Special  Appeal  from  a  decision  passed  fy 
the  Principal  Sudder  Ameen  of  TippermM^ 
dated  the  i6th  February  i86^^  reversing  a 
decision  passed  by  the  Moonsiff  of  that  z/i 
tricty  dated  the  ist  September  186^, 

Gopal  Singh  (Plaintiff),  Appellant, 

versus 

Dhungazee  and  others  (Defendants), 
Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Khetternath  Bose  for  Respondents, 

The  Hindoo  Law  disentitling^  a  widow  to  inherit, 
re-marriage  and  marriage  with  a  Mahomedan,    d 
not  apply  to  a  widow  who  became  a  Mahomedan  before 
her  marria^^e  with  a  Mahomedan.    According-  to 
principle  laid  down  by  Section  3,  Act  XXI.  of  1858, 
Section  9,  Regulation  VII.  1S32,  conversion  does 
involve  forfeiture  of  inheritance. 

In  this  case,  plaintiffs  sued  for  possession 
of  certain  property  by  right  of  inheritanoe 
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as  not  heirs  to  a  deceased  male  Hindoo. 
PUotfiffs  alleged  that  the  widow  of  the  said 
Hindoo  was  disentitled  to  inherit,  and  doubly 
80^  because  not  only  had  she  re-married,  but 
[lad intermarried  with  a  Mahomedan. 

The  defendant,   the  widow,  claimed,   as 
[■  lidow,  to  have  a  superior  title  to  the  plaint- 
ib,  who  were  admittedly  but  reversioners 
l^terthe  widow,  had  she  not  re-married. 

The  first  Court  held  that,  under  Hindoo 
Iflr,  re-marriage  and   with  a  Mahomedan 
^Aentitled  the  widow,  and  relied  on  Section 
[■%  Act  XV.  of  1856,  in  support  of  his  view. 
The    Lower    Appellate   Court,    however, 
fing  as  a  fact  that  the  defendant  was  a 
5Tt  to  Mahomedanism  be/ore  she  re-mar- 
with  a  Mahomedan,  held  that  the  Hin- 
iLaw  did  not  apply  to  her,  an.d  that,  under 
9,  Regulation  VII.  of  1832,  the  de- 
infs  conversion  should  not  affect  any 
[fUe  to  property  which  she   might  have  by 
ritance  or  otherwise. 
Plaintiff  appeals  specially  against  this  deci- 
1,  and  there  is,  in  fact,  but  one  plea,  viz,, 
;  the  defendant,  by  conversion,  re-marriage, 
marriage  with  a  Mahomedan,  loses  all 
5r  rights,  both  by  Hindoo  Law  and  with  re- 
[fcrenceto  Section  2,  Act  XV.  of  1856. 
We  ire  clearly  of  opinion  that  the  Hindoo 
will  not  apply  to  the  defendant,  as  it  is 
as  a  fact  that,  when  she  re-married, 
was  not  a  Hindoo,  but  a  Mahomedan. 
K  Wc  are  equally  clearly  of  opinion  that  the 
^  principle  to  be  kept  in  view  is  that  of 
Illy  and  good  conscience  under  Section  3, 
XXL   of   1858;   and  that,   under  this 
linciple,  and  that  laid  down  in  Section  9, 
ition  VIL  of  1832,  conversion  should 
,  .Involve  forfeiture  of  inheritance. 
Isk  this  view,  we  see  no  reasonable  ground 
iievcrse  the  decision  of  the  Lower  Appellate 
U   and    we    accordingly     dismiss   this 
aal  appeal  with  costs. 


Maharanee  Indurjeet  Koonwur  (one  of  the 
Defendants),  Appellant y 

versus 

Ramnath  Singh  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Mr,  y.  Baptist  for  Appellant. 

Baboo  Unoocool  Chunder  Mocker jee  for 
Respondents. 

By  ''  a  subsisting  lakheraj  tenure ''  is  meant  ono 
which  existed  before  the  ist  December  1790. 

In  this  case,  the  remand  order  of  this 
Court  of  the  20th  December  1864  was  that 
the  Lower  Appellate  Court  should  find  :  "  Is 
"  there,  or  is  there  not,  a  subsisting  lakheraj 
"  tenure  ?  "  Now,  "  a  subsisting  lakherai 
"  tenure"  is  one,  the  existence  of  which, 
before  the  1st  December  1790  is  shown 
{vide  decision  of  Sudder  Dewanny  Adawlut, 
15th  April  1 861,  and  the  decision  there 
reviewed). 

The  ground  of  special  appeal  is  that  this 
fact  has  not  as  yet  been  found.  We  are 
obliged  with  great  reluctance  to  admit,  with 
the  consent  of  the  pleader  of  the  opposite 
party,  that  this  is  so,  viz,,  the  fact  of  there 
being  a  subsisting  lakheraj  or  not,  on  or  he^ 
fore  ist  December  1790,  is  not  found  by  the 
Lower  Appellate  Court.  The  case  must  be 
remanded  to  be  re-tried  accordingly. 

We  request  this  Principal  Sudder  Ameen, 
Baboo  Gobind  Chunder  Shome,  will  be  more 
careful  in  future  in  carrying  out  such  orders 
of  remand.  Issue  precept  for  the  case  to 
be  taken  up  and  decided  within  one  month. 


The  15th  August  1865. 
Present : 

Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 
Judges, 
Hstiiig  Lakheraj  tenure— Definition  of. 
Case  No.  1381  of  1865. 

Appeal  from   a  decision  passed  by 

^Jb  Principal   Sudder  Ameen   of  Behar, 

itUd  the  joth  March   186$,  affirming  a 

/imsion  passed  by  the  Sudder  Ameen.  of 

[  Skf  District,    dated  the    8th   September 

7oLin. 


The  15th  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson.  Judges, 

Summary  order  for  execution  of  decree — 
Contribution. 

Case  No.  40  of  1865. 

Application  for  review  of  judgment  passed 
by  Justices  Bayley  and  Macpherson,  on  the 
i^th  December  186^,  in  Regular  Appeal 
No,  2S3  of  1864, 

Nund  Coomar  Singh  and  others 
(Respondents),  Petitioners, 

versus 

Gunga  Pershad  (Appellant),  Opposite  Party. 

Mr,  G,  C.  Paul  for  Petitioners. 
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Baboo  Dwarkanath  Miiter  for  Opposite 

Party. 

A  summary  order  of  an  inferior  Court  for  the  execu- 
tion of  a  decree  may  be  conclusive  as  between  the  de- 
cree-holder who  obtained  it  and  those  against  whom  it 
was  made,  but  is  not  necessarily  so  against  the  latter  as 
between  themselves  only.  Such  an  order  has  not  ne- 
cessarily the  same  effect,  so  far  as  contribution  is  con- 
cerned, as  if  it  were  the  original  decree  in  the  suit. 

In  i860,  the  holder  of  a  decree  nearly  20 
years  old  applied  for,  and  obtained,  from  the 
Zillah  Court  an  order  that  execution  should 
issue  against  the  heirs  of  Luchmee  (the 
present  petitioners)  and  the  heirs  of  Utum 
(the  opponents).  The  Court  made  the 
order ;  it  was  not  appealed  against ;  and 
execution  for  the  whole  amount  remaining 
due  under  the  decree  was  issued  and  had, 
but  against  the  heirs  of  Luchmee  only.  The 
latter  then  sought  to  recover  contribution 
from  the  heirs  of  Utum,  instituting  for  that 
purpose  the  suit  in  which  the  present  appli- 
cation is  made  to  us. 

We  have  held  (and,  as  we  still  think,  right- 
ly so)  that  the  heirs  of  Utum,  at  the  time 
execution  was  sought  against  them,  were  in 
no  way  liable  under  the  original  decree, 
owing  to  certain  transactions  subsequent  to 
that  decree ;  and  that,  therefore,  the  heirs  of 
Utum  were  not  liable  to  contribute.  The 
heirs  of  Luchmee  now  pray  for  a  review  of 
our  judgment,  on  the  ground  that  the  order 
of  the  Zillah  Court,  granting  execution,  is 
conclusive  for  the  purposes  of  this  suit ;  that 
this  Court  cannot  now  enter  into  the  ques- 
tion of  the  propriety  of  that  order;  and 
that,  therefore,  our  judgment,  which  is 
based  on  our  opinion,  that  execution  ought 
not  to  have  been  granted  against  the  heirs  of 
Utum,  is  wrong. 

We  see  no  reason  to  interfere  with  our 
judgment,  so  far  as  this  point  is  concerned. 
The  order  for  execution  has  not,  as  has  been 
contended,  exactly  the  same  effect,  so  far  as 
contribution  is  concerned,  as  if  it  were  the 
original  decree  made  in  the  suit.  It  is  mere- 
ly a  summar)'  proceeding,  which  may  be  con- 
clusive as  between  the  decree-holder  who 
-obtained  it  and  those  against  whom  it  was 
made,  but  which  is  not  in  any  degree  con- 
xlusive  against  the  latter  as  between  them- 
selves only.  Such  an  order  has  no  further 
effect  than  to  enable  the  decree-holder  .0 
execute  his  decree  in  the  manner  ordered. 
When  one  defendant  has  been  compelled  to 
pay  under  such  an  order,  the  law  will  not 
.necessarily  presume  that  the  payment  was 
made  at  the  request  of  the  other,  and  an 
action  for  contribution  is  founded  on  the  pre- 


sumption that  the  payment  by  the  one  was 
made  at  the  request  of  the  other. 

It  is  also  urged  that  Utum  is  not  shewn 
to  have  given  any  consideration  for  the  ar- 
rangement by  which  he  was  relieved  of  his 
liability  under  the  original  decree ;  and  that 
the  heirs  of  Utum  have,  in  the  present  suit, 
always  denied  that  the  arrangement  in  qoe^ 
tion  ever  was  made  at  all.  But  it  is  now 
practically  immaterial  whether  Utum  did  or 
did  not  give  any  valuable  consideration,  for 
the  benefits  he  derived  under  the  arrange- 
ment. And,  as  regards  the  denial,  it  is  clear 
that  the  arrangement  was  in  fact  made,  and 
that  the  very  proti-acted  and  confused  litiga* 
tion  which  has  been  carried  on  between  the  . 
parties  has  throughout  had  relation  to  that 
arrangement,  however  much  the  heirs  df 
Utum  may  in  the  present  suit  have  chos^ 
to  deny  its  existence. 
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The  1 6th  August  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  E.  Jack- 

son,  Judges, 

Suit  for  possession  by  two  rival  ryots  daiin*-, 
ing  under  dififerent  Pottahs  from  same  Zemin*  ' 
dar— Failure  of  Pottah— Adjudication  of  claitt 
to  occnpancy. 

Case  No.  1225  of  1865. 

Special  Appeal  from  the  decision  passed  if  \ 
the  Principal  Sudder  Ameen  of  Rajshahye^  \ 
dated  the  ^ist  December  186^,  reversing  a  , 
decision  passed  by   the  Moonsiff  of  thai 
District y  dated  the  $th  September  1864, 

Bydnath  Shaha  (Defendant),  Appellant^ 

versus 

Jadub   Chunder  Shaha  (Plaintiff), 
Respondent, 

Baboos  Issur  Chunder  Chucker butty  and  ShA 
Chunder  Moojoomdar  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 


In  a  suit  for  possession  by  two  ryots  claiming  un< 
different  pottahs  from  the  same  zemindar,  when  the  < 
fendant's  pottah  fails,  he  still  has  a  right  to  haw  a  Jo* 
dicial  determination  of  his  claim  to  occupancy. 

We  are  unable  to  concur  with  the  Prin- 
cipal Sudder  Ameen  in  holding  that,  when 
the  defendant's  pottah  was  rejected,  he 
became  deprived  of  all  right  to  the  deter* 
minalion  of  his  claim  of  occupancy.  The 
point  of  possession  or  occupancy  was  fatrlj! 
one  which   should   have  been  the  subjeol 
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of  ^itqniry  after  the  failure  of  the  pottah, 
because  the  defendant  had  distinctly  raised 
k  m  bis  answer,  and  had  evidently  pleaded  it 
li  appeal.  The  case  reported  at  page  87, 
Yolume  II.  of  the  Revenue  and  Police  Jour- 
«d,  is  dearly  in  point  (Buddinath  Tewaree), 
h  which  the  learned  Judges  ruled  that 
-I  right  of  occupancy  or  possession  was 
ifctrly  a  point  to  be  tried  when  pleaded,  even 
ftoogh  the  pottahs  had  been  rejected.  The 
[itte^  reported  at  page  2  of  Act  X.  Rulings 
"  the  Weekly  Reporter,  Volume  II.,  does 
seem  in  point  (Mirza  Nadir  Beg),  for 
one  Judge  was  of  opinion  that  the 
transaction  was  a  fiction, 
this  present  case,  two  ryots  are  claim- 
under  different  pottahs  from  the  same 
indar.  When  the  appellant's  pottah  fail- 
he  still  had  a  right  to  have  a  judicial 
ination  of  his  claim  to  occupancy. 
■  The  case  is  remanded  for  a  determination 
this  point  only. 


h 


The  17th  August  1865. 

Present : 

Hou'ble  W.  S.  Seton-Karr  and  E.  Jack- 
son, Judges. 

-Suit  bjr   Zemindar  to  try  valid- 

of  pottah  put  forward  by  tenant  in  a  suit 
damages  against  plaintiJOTs  ijaradar,  and 
*    vi  by  plaintiff  to  be  a  forgery. 

Case  No.  1 319  of  1865. 

Appeal'  from  a  decision  passed  by 
\Mu  Judge  of  Rajshahye,  dated  the  i*jth 
\tATuary  iS6^,  reversing  a  decision 
by  the  Principal  Sudder  Ameen 
that  District,  dated  the  joth  May  1864, 

lobirooddeen  and  another  (Plaintiffs), 
AppellantSy 

versus 

Kishen  Dhun  Chuckerbutt}'  (one  of  the 
Defendants),  Respondent. 

xhoos  Mohinee  Mohun  Roy  and  Grish 
Chunder  Ghose  for  Appellants. 

BaboQ  Greeja  Sunkur  Mojoomdar  for 
Respondent. 

t'Hk  bfXMif  ht  by  a  zemindar  to  try  the  validity 

IfMlah  «£ich  nad  been  put  forward  by  a  tenant 

for  damai^es  agfainst  the  plaintiff's  ijaradar, 

'^  the  plaintiff  declared  to  be  a  for^^ery,  is 

i»  .the  CivU    Court.     The    pottah   liav- ' 


ing  already  been  publicly  put  forward  in  a  Court  of 
Justice,  the  action  is  not  premature. 

This  was  a  suit  brought  by  a  zemindar 
to  try  the  validity  of  a  pottah  which  had 
been  put  forward  by  a  tenant  in  a  suit  for 
damages  against  the  plaintiff's  ijaradar,  and 
which  the  plaintiff  declared  to  be  a  forgery. 

The  Judge,  on  appeal,  reversing  the  deci- 
sion of  the  Principal  Sudder  Ameen  on  thd 
merits,  has  held  that  such  a  suit  does  not  lie 
in  the  Civil  Courts ;  and  that,  even  if  it  could 
be  brought,  this  suit  was  premature. 

The  plaintiff  appeals  from  this  view  of 
the  law.  In  support  of  the  Judge's  finding/ 
the  respondent  quotes  the  precedent  at  page 
223  of  the  Weekly  Reporter,  Volume  1. 

On  the  general  question  as  to  whethei 
such  a  suit  will  lip  in  the  Civil  Courts,  we 
have  no  doubt  that  it  does  lie.  Such  suit3 
have  been  always  brought  in  the  Civil  Courts ; 
and  such  suits  are  nowhere  in  Act  X.  of 
1859  declared  cognizable  only  by  the  Col' 
lectorate  authorities.  But  it  is  said  that 
there  has  already  been  a  decision  by  a  com-t 
petent  Court  on  the  point  between  the  pai^ 
ties.  We  have  referred  to  that  decision. 
We  find  that  plaintiff,  the  zemindar,  was  nO 
party  to  that  decision.  The  issue  was  not 
as  to  the  genuineness  of  the  pottah,  thouglp 
the  pottah  was  attested  and  received  in  evi- 
dence in  that  case.  The  precedent  referred 
to  by  the  respondent  does  not,  therefore, 
apply. 

We  think  also  that,  as  this  pottah  had 
been  already  publicly  put  forward  in  ^ 
Court  of  Justice,  it  cannot  be  said  that  the 
action  was  premature  under  any  circum- 
stances. 

We  reverse  the  Judge's  decision,  and  re- 
mand the  case  for  trial  of  the  remaining 
points  which  have  been  raised  before  him. 


The  17th  August  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  E.  Jack- 
son, Judges, 

Limitation  (Period  of,  not  affected  by  Holi*^ 

days). 

Case  No.  131 1  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  i^th 
February  186^,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated,  tht  2n4  July  1864. 
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Messrs.  S.  E.  Collis  and  T.  B.  Grant,  Exe- 
cutors to  the  estate  of  Mr.  J.  P.  McKil- 
ligan,  deceased  (Defendants),  Appellants, 


1 


versus 

Tarinee  Churn  Singh  (Plaintiff), 
Respondent. 

Bahoos  Juggadanund  Mookerjee  and  Kalee 
Kishen  Sein  for  Appellants. 

No  one  for  Respondent. 

Under  Act  XIV.  of  1859,  a  suit  is  barred  by  limitation 
vhere  the  time  for  its  institution  expires  on  a  holiday. 

This  is  a  special  appeal  from  a  decision  of 
the  Judge  of  Rajshahye  on  the  point  of 
limitation.  The  Judge  has  held  that  the 
suit  is  in  time,  as  the  last  date  on  which  the 
plaint  could  be  filed  was  a  holiday  ;  and  the 
plaint  was  filed  on  thie  first  open  day  of  the 
Court  after  the  holidays  closed.  It  is  said 
that  this  view  of  the  law  is  erroneous.  We 
find  that  a  Full  Bench  of  this  Court  has,  on 
ft  reference  from  the- Small  Cause  Court  of 
Hooghly  and  Serampore,  ruled  that  the 
period  of  limitation  is  fixed  by  Act  XIV.  of 
1859 ;  and  no  discretion  is  given  to  the 
Courts  to  extend  the  time,  as  the  present 
Limitation  Act  does  not  admit  of  any  exten- 
sion on  good  and  sufiicient  cause  being  shewn. 
We  are  bound  to  follow  this  decision  of  the 
Full  Bench,  and,  reversing  the  decision  of 
the  Judge,  we  dismiss  this  suit. 

The  respondent,  plaintiff,  will  pay  all  the 
Costs  of  the  case. 


The  17th  August  1865.  * 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 


Mitackshara  Law— Res  judicata— Widows 
(Mortgagees,  Conveyances,  or  Transfers  by)— 
Their  rights  of  Inheritance — Separate  owner- 
ship (Proof  of)— Liability  of  Estate  for  debts 
of  deceased  joint-owner. 

Case  No.  153  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  6th  February  186$, 

Mr.*  Lewis  Cosserat  (Plaintiff),  Appellant, 

versus 

Sudaburt  Pershad  Sahoo  (Defendant), 
Respondent* 


Mr,  R.  V.  Doyne  for  Appellant. 

Mr,  R.  T,  Allan  and  Baboos  Onoocod 
Chunder  Mookerjee  and  Unnoda  Pershai 
Banerjee  for  Respondent. 

Suit  laid  at  Rupees  9,060,  5  annas,  15 
krans. 

A  ixiortgagfe  executed  by  two  Hindoo  widows,  buiV 
been  declared  to  be  invalid,  cannot  form  the  bans  dL 
another  suit. 

According  to  the  Mitackshara  Law,  a  conveyance  «^J 
transfer  of  joint  property  by  one  member  of  a  family ?■ 
illegal  without  the  consent  of  the  other  members. 
I      By  the  same  law,  widows  have  no  part  in  their 
band's  joint-estate ;  and  the  mere  fact  of  the  husl 
having  treated  a  property  as  his  own,  so  far  as  to  n 
gage  it  during  his  lifetime,  is  no  sufficient  reason 
the  conclusion  that  the  property  was  his  separate  i 
perty,  and,  as  such,  descended  to  his  widows. 

According  to  the  same  law,  an  estate  cannot 
burdened  with  the  debts  of  one  of  its  joint-owners  •• 
that  person's  decease. 

The    plaintiffs  in    this    case    (appell 
before  us)  sued  to  recover  a  sum  of  Ruj 
8,060,  sas.  10  k.,  as  the  balance  of  an 
vance  of  25,000  rupees  made  by  them 
Mussamuts  Parbuttee  and  Moheshee  Kc 
widows  of    one    Bhugwan   Lai,   under 
following  circumstances.    There  is,  we 
premise,  no  contention  regarding  the 
lent  by  Messrs.  Macleod  and  Cox.    It 
admitted    by  the    respondent    that    25," 
rupees     were     advanced,     although 
question  has  been  raised  as  to  how  it 
appropriated  by  the  widows. 

To  return  however.— On  Bhugwan 
death,  his  widows,  who  would  seem  to 
taken  out  the  usual  administration  certil 
from  the  Civil  Court,  and  to  have  acted 
his  representatives,  negotiated  a  loan  " 
the  appellants  of  25,000  rupees,  giving 
security,  a  zur-i-peshgee  lease  of  Mr  ' 
Chataslee,  heretofore  held  by   a    Ma 
named  Bunwaree  Lai,  and  which  was  rek 
by  that  individual  to  Parbuttee  and  Mohi 
Kooer  on  receipt  of  15,000  rupees, 
lease  was  executed  on  the  14th  May  \\ 
and  under  it  the  appellant  confessedly 
and  kept  possession  of  the  mouzah  till 

year  1862. 

On   the   5th   of  April  of   that  year, 
respondent  Sudaburt  Pershad   disposs 
the  plaintiff  under  a  decree  of  Court, 
adjudged  to  him  the  mouzah  of  Cb 
and  consequent  cancelment  of  the  zur-i-^, 
gee  lease,  on  the  ground  that  the  mouM^ 
question   formed  part  of    the    joint   f 
property,    and,   as  such,    fell   to    Su< 
Pershad  as  survivor  of  his  relative  Bhi 
Lai,  the  widows  under  the  Mitackshara 
having  no  succession  to  such  property. 
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^ng,  therefore,  incompetent  to  make  the 
^nation  to  appellants, 
le  app)ellants,  or  rather  one  of  them, 
Macleod,  was  a  defendant  in  Sudaburt*s 
I,  but  no  appeal  was  preferred  by  him, 
it  was   only  when   Sudaburt  took  out 
:ution  of  his  decree,  and  thereby  ousted 
zur-i-peshgeedars,  that  the  latter  came 
rd.    Their    objection    was,     however, 
icted  by  the  Judge  on  the  4th   of  Be- 
rber  1863,    and    the    decree-holder   was 
red  to  take  possession.     Hence  the  pre- 
suit. 

rhe  Principal  Sudder  Ameen  has  held  the 
mce  of  25,000  rupees  by  the  appellants, 
the  application  of  money  to  the  payment 
Ihugwan  Lai's  debts  to  be  clearly  proved, 
has  absolved   Sudaburt   Pershad    from 
lity,  on   the  grounds  that  the   property 
over  to  appellant  was  part  of  Bhug- 
fs  joint   estate  which   the   widows    had 
fright    to    meddle    with,    and    that    the 
was  one  personal  to  the  widows,  pay- 
by  them  either  from  their  own  resources 
)m  any  separate  property  of  Bhugwan 
which   might   have    come    into   their 

IS. 

le  appellants  urge — (i.)  That  the  zur-i- 
\tt  lease  under  which  they   held  was 
:  aside  by  the  decrees  either  of  the 
or  of   the    High   Court  in  Sudaburt 
lad's  case ;  and  that,  therefore,  although 
■cannot,  as  mortgagees  (the  title  of  their 
l^agors  having  been  declared  to  be  bad), 
to  recover  manual  possession  of  the 
they  were  still  entitled  to  recover  the 
ice  of  their  advance  from  it. 
[)  That,     as     15,000    rupees    of    their 
ice  went  to  release  Mouzah  Chataslee 
a  previous  mortgage  held  by  Bunwaree 
! appellants  are  in  the  position  of  Bun- 
Lai's  assignees,  and,  as  that  person's 
ige    was    acquired    during    Bhugwan 
life,  his  property  of  any  kind  whatso- 
tust  be  held  liable. 

That,  even  supposing  their  lien  to  be 
in  law  according  to  the  Mitackshara, 
are  still  entitled  to  equitable  relief,  as 
advanced  money  on  a  property  which 
jbeen  publicly  dealt  with  by  Bhugwan 
[during  his  life-time  as  his  own,  and 
all  the  world  believed  to  be  so.  That 
are  bond  fide  purchasers  for  value 
)ut  notice,  and  are  entitled  to  recover 
money  from  the  estate  which  was 
iged  to  them. 

I,  lastly,  that,  putting  all  other  consider- 
aside,   they  advanced   money  which 
I  applied  to  the  payment  of  Bhugwan 


Lai's  debts,  and  that  Sudaburt  Pershad,  as 
he  takes  the  estate,  must  do  so  cum  onere, 
and  pay  all  debts  found  to  be  due. 

To  these  objections,  it  is  replied  by  the 
respondents  that,  so  far  as  the  mortgage  is 
concerned,  the  question  is  a  res  adjudicatUy 
having  been  already  disposed  of  by  the 
decrees  in  Sudaburt's  case,  and  by  the 
Judge's  order  in  the  "  execution "  case. 
The  alienation  by  Parbutee  and  Moheshee 
Kooer  was  set  aside  by  those  decrees. 

That  the  doctrine  of  caveat  emptor  must 
be  applied  to  parties  who  choose  to  advance 
monies  on  invalid  titles ;  that  the  title  of 
the  widows  to  alienate  has  been  declared  to 
be  bad*;  and  that  the  appellants,  had  they 
exercised  due  care  and  caution,  would  have 
discovered  that  they  had  no  right  to  alienate 
the  property. 

That,  admitting  the  payment  for  the  sake 
of  argument  to  Bunwaree  Lai,  that  person's 
mortgage  shows  that  the  debt  was  incurred 
many  years  after  the  family  ceased  to  be 
joint,  and  was,  therefore,  one  personal  to 
Bhugwan  Lai,  and  could  only  be  a  burthen 
on  his  separate  estate. 

That,    were    it    otherwise,    the    alienation  x 
by  one  member  of  a  family  of  any  part  of 
the  joint  property  is  by  Mitackshara  Law 
invalid  without  the  consent  of  all  the  mem- 
bers of  the  family. 

That  appellants  can  in  no  shape  be  consi- 
dered Bunwaree  Lai's  assignees;  and  that, 
even  if  they  were,  they  would  be  in  no  better 
position  than  they  are  now. 

That,  as  Sudaburt  Pershad  did  not  take 
the  estate  as  heir  of  Bhugwan  Lai,  but  by 
lapse  as  survivor,  he  is  not  liable  for  the 
latier's  debts. 

And,  lastly,  that  a  joint  proprietor  of  an  • 
estate  under  the  Mitackshara  Law  cannot 
burthen  that  estate  with  his  debts  for  any 
time  subsequent  to  the  ceasing  of  his  own  A 
proprietorship  at  his  death;  the  estate  is 
absolutely  and  entirely  free  from  the  conse- 
quences of  any  debts  contracted  by  him. 

With  regard  to  the  first  objection,  we 
think  the  finding  of  both  decrees  is  sufficiently 
clear.  The  Judge  says  on  the  loth  issue : 
"  I  hold  that  the  deeds,  executed  by  any  of 
"  the  partners,  Sunker  Sahoo,  Bhugwan 
"  Lai,  or  any  others,  are  valid ;  and  that  the 
^'  transfer  or  alienation  made  by  Parbutee 
"  Kooer  and  Moheshee  Kooer  are  good  in 
•'  respect  of  the  private  estate  of  Bhugwan 
"  Lai's,  but  are  not  good  in  respect  of  any 
"  part  of  the  partnership  property  ^ 

The  judgment  of  the  High  Court  on  ap- 
peal did  not  touch  this  part  of  the  Judge'i 
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decree,nordid  the  present  appellants  object  to  it. 

And  there  can  be  no  doubt,  we  think,  that 
the  meaning  of  the  Judge's  order  was  to 
declare  the  mortgage,  executed  by  Parbutee 
and  Moheshee  Kooer  to  the  appellants,  inva- 
lid, inasmuch  as  it  referred  to  a  portion  of 
the  property  which  had  been  declared  to 
have,  been  acquired  prior  to  1846,  and  was 
consequently  "joint." 

This  being  so,  the  respondent's  contention, 
that  the  mortgage  to  the  appellants,  having 
been  already  declared  to  be  invalid,  cannot 
now  form  the  basis  of  another  suit,  is,  we 
think,  well  founded.  The  appellants  treated 
with  parties  who  had  been  declared  to  have 
no  power  to  transfer  the  property  in  question, 
and  by  law  their  case  is  remediless. 

Then,  with  regard  to,  the  second  objection, 
that  appellants  might,  had  they  chosen,  have 
taken  over  Bunwaree  Lai's  mortgage,  on 
paying  him  the  15,000  rupees,  and  so  have 
had  a  lien  on  the  estate  good  against  all  the 
world;  and  that  they  are,  therefore,  in  this 
case  entitled  to  be  considered  as  Bunwaree 
Lai's  assignees,  inasmuch  as  it  was  their 
money  that  satisfied  his  claim  and  released 
the  property. 

Now,  in  the  first  place,  we  observe  that 
the  receipt  of  Bunwaree  Lai  expressly  re- 
leases the  lands  of  Chataslee  to  the  widows ; 
no  mention  whatever  is  made  of  the  ap- 
pellants in  the  document,  nor  any  intimation 
given  that  the  release-money  was  furnished 
by  them.  The  deed  is  a  simple  release  by 
Bunwaree  Lai  to  Parbutee  Kooer  and  Mohe- 
shee Kooer;  and,  although  it  passed  into 
the  appellants'  hands  on  the  occasions  of  the 
second  mortgage  to  him,  cannot  possibly 
operate  as  an  assignment  of  the  first  mort- 
gage, which  was  absolutely  paid  off  and 
discharged  before  appellants  had  any  lien  on 
the  mouzah  at  all. 

But,  even  supposing,  for  the  sake  of  argu- 
ment, that  the  appellants  could  be  considered 
as  the  assignees  of  Bunwaree  Lai,  we  do  not 
see  that  their  position  would  be  in  any  way 
benefited.  They  would  be  in  the  same  legal 
difficulty  as  they  are  now :  for,  by  Mitackshara 
Law,  the  conveyance  or  transfer  of  joint 
property  by  one  member  of  a  family  is  illegal 
without  the  consent  of  the  other  members; 
and,  moreover,  they  could  not,  as  assignees 
of  Bunwaree  Lai,  plead,  as  they  do  now,  that 
the  equities  of  the  case  were  in  their  favor: 
for  there  is  nothing  to  show  that  Bunwaree 
Lai  took  the  ftiortgage  bond  fide  for  a  valu- 
able consideration  without  notice. 
•  Then,  as  to  these  "  equities,"  the  appel- 
lants plead  that  t^ey  treated  with  persons 


who  dealt  with  the  property  as  their  own, 
and  who  were  heirs  of  another  person  who 
had  in  his  life-time  dealt  with  the  property 
in  like  manner;  that  all  the  world  were 
deceived  into  supposing  that  mouzah  Cha- 
taslee was  the  separate  property  of  Bhugwan 
Lai;  and  thai,  therefore,  appellants  were  justi- 
fied Ih  advancing  their  money  upon  it.  Cases 
have  been  ciied,  notably  that  of  Honoonmaa 
Pershad,  decided  by  the  Privy  Council,  l6 
show  that  bond  fide  purchasers  for  value,' 
where  the  property  had  for  a  long  series  of 
years  been  treated  by  the  vendors  as  their 
own,  were  protected. 

None  of  these  cases,  however,  are  of  a  like 
nature  with  this.  No  doubt,  where  esUtes 
are  held  benamee,  and  the  benameedars  have 
for  a  series  of  years  given  themselves  out  as 
the  real  owners,  and  have  exercised  all  the 
rights  of  ownership,  a  bond  fide  purchaser 
for  value  without  notice  would,  in  accordance 
with  the  precedents  quoted,  receive  an  equiia* 
ble  consideration;  but  this  case  is,  in  our 
opinion,  very  different.  The  mortgagors  were 
widows,  a  circumstance  in  itself  that  ought  to 
have  made  the  appellants  cautious.  By  tbf 
Mitackshara  Law  which  prevails  in  that  dis*/ 
trict,  widows  have  no  part  in  their  husbands'l 
joint  estate,  and  the  fact  of  Bhugwan  Lai's 
having  treated  the  mouzah  of  Chataslee  a$ 
his  own,  so  far  as  to  mortgage  it  duriiig 
his  life-time,  was  not  a  sufficient  reason, 
we  think,  for  prudent  men  to  jump  at  once 
to  the  conclusion  that  the  mouzah  was 
the  separate  property  of  Bhugwan  Lai, 
and,  as  such,  descended  to  his  widows.  Many 
cases  might  be  cited  where  one  member  of  j 
a  family  is  the  only  apparent  owner,  and. 
has  conducted  in  his  own  name  all  the  joint 
transactions ;  and  it  has  been  frequently  held 
that  the  mere  fact  of  a  person  treating 
property  as  his  own  is  no  suflSicient  proof  ox 
absolute  and  separate  ownership.  We  may 
observe,  in  connection  with  this  part  of  the 
argument,  that  this  is  the  first  time  that 
such  a  plea  has  been  advanced.  In  the  plaint, 
there  is  nothing  said  about  due  care  and 
attention,  or  that  the  appellants  had  en* 
deavoured  to  satisfy  themselves  by  propec 
enquiries  that  the  property  belonged  to 
Bhugwan  Lai's  separate  estate.  Whilst  the 
records  of  old  cases  between  members  of  the 
family,  in  which  this  mouzah  as  well  as 
others  were  contested,  ought  to  have  shewn 
them  how  unsafe  such  a  deduction  was  fioni 
such  premises. 

Taking  all  the  circumstances  of  the  case 
into  consideration,  and  holding  it  proved  that 
the   appellant   did  advance  the  money  s^ 
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stated,  we  do  not  think  that  they  were  justi- 
fied m  treating  with  the  widows,  or  that 
there  was  any  sufficient  ground  for  their 
believing  that  the  property  belonged  to  them. 
They  must  suffer  from  their  own  want  of 
anlion  in  buying  from  those  who  had  no 
title. 

We  come  lastly  to  the  appellant's  conten- 
tion that,  setting  aside  the  mortgage  and  all 
lights  derivable  from  it,  they  are  entitled 
to  recover  iheir  money  from  Sudaburt  Per- 
shad  as  creditors  of  the  estate  to  which  he 
has  succeeded. 

It  being  proved  (and  we  are  not  disposed 
to  question  the  Lower  Court's  finding  on  this 
Wd)  that  the  25,000  rupees  were  advanced 
lot  the  benefit  of  Bhugwan  Lai's  estate,  and 
twe  actually  paid  to  his  creditors,  Sudaburt, 
II  heir  of  that  estate,  is  liable  to  the  extent 
tf  the  assets  that  have  descended  to  him. 

The  debts,,  to  the  payment  of  which  the 

Kooo  rupees  were  applied,  were  all  contract- 

ci  by'Bhugwan  Lai  after  the  family  became 

separate,  after  1846,  that  is,  and  were,  there- 

^m,  personal  and  not  joint  liabilities,  and  the 

I  jpestion  that  remains  is,  can  an  estate,  accord- 

m  to  the  principles  of  Mitackshara  Law, 

tk  borthened  with  the  debts  of  one  of  its 

owners,  after  that  person's  decease  ? 

The  precedents  that  have  been  quoted  to 

us    do    not   appear 
['^B?*'**»yr*^!\Y;'P*^'-    to  touch  the  ques- 

L     Ditto  Vol.  IV.,  p.  71.        .  rr.,  ^,7 

DittD        Vol.  v.. p.  164.    tion.    They  all  re- 
late   more    or    less 
the  dogma  that,   under  the   Milacksha- 
Law,  alienations  by   one   of  the   family 
invalid  unless  with  the  consent  of  the 
members;   and  one   of   them    (Agra 
ler  Dewanny  Adawlut,  1864,  page  299) 
!l  down  that  alienation  of  joint  properly, 
to  the  extent  of  the  alienor's  own  share, 
ihvaiid  without  such  consent. 
But,  although  these  cases  do  not  actually 
le  for  the  circumstances  now  before  us, 
think  that   they    do   lay   down,   though 
tly,  the  principle  to  be  followed.     By 
Mitackshara   Law   all   members  of   the 
family  have  a  continuing  interest  in  the 
of  the  family  estate  ;  one  member  can- 
alienate  even  his  own  share  without  the 
It  of  all ;  and  nothing  but  the  most 
necessity    legalizes   any  transfer  to 
parties.     Each    member    has    a    life- 
and  no  more  in  the  property — an 
which   he    can   neither   give    away 
his  life-time,  nor  will  away  after  his 
hot  which  mast  go  to  the  survivors 
joint  family. 


And  if  a  joint  tenant,  such  as  Bhugwan 
Lai  was,  had  no  power  to  raise  money  by 
alienating  his  own  share  even  of  the  joint 
estate  during  his  life,  it  seems  to  follow 
naturally  that  he  could  not  burthen  that 
share  with  the  payment  of  his  personal 
liabilities  after  his  death.  His  co-sharers  had 
a  vested  right  in  that  share,  and  were 
entitled  to  receive  it  free  and  unencumbered 
of  everything  except  debts  incurred  for  the 
benefit  of  all  the  partners. 

Personal  debts  must,  by  the  law  we  are  to  ^ 
administer  in  this  case,  follow  personal  and 
separate  assets,  and  the  widows  only  there-  .' 
fore  are  liable.  It  is  stated  in  the  pleadings, 
and  nowhere  actually  denied,  that  Bhugwan 
Lai  left  considerable  separate  property  which 
his  widows  now  hold.  If  that  be  so,  the 
appellants  will  be  able  to  recoup  themselves ; 
but  in  any  case  we  think  that  Sudaburt 
Pershad  is  not  liable  as  heir  for  the  personal 
debt  of  his  co-sharer  Bhugwan  Lai. 

We,  therefore,  dismiss  this  appeal  with 
costs. 


The  17th  August  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Campbell, 

Judge, 

Suit  under  Section  230,  Act  VIII.  of  1859,  by 
person  dispossessed  of  immoveable  property 
disputing^  decree-holder's  rif^ht  to  be  put  into 
possession  thereof— Possession — Title. 

Case  No.  135  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Koylc^h  Chunder  Deb  Roy^  Prin' 
cipal  Sudder  Ameen  of  the  24'PergunnahSy 
dated  the  30th  January  i86$, 

Nugendur  Chunder  Ghose  (Plaintiff),  Ap- 

pellaniy 

versus 

Ram  Comul  Mundul  and  others  (Defendants), 

Respondents. 

Baboos    Onoocool    Chunder    Mookerjee   and 
.    Rajendur  Misser  for  Appellant. 

Baboos  Dwarkanaih  Mitier^  Unnoda  Per^ 
shad  Banerjee,  and  Mohesh  Chunder 
Chowdhry  for  Respondents. 

In  a  case  under  Section  230,  Aft  VIII.  of  1859, 
not  only  must  the  plaintiff,  %.  r.,  the  person  dis- 
possessed of  immoveable  property,  who  disputes 
the  right  of  the  decree-holder  to  be  put  into  pos^ 
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session  of  such  property,  show  possession,  but  the 
question  of  title  should  also  be  enquired  into. 

This  is  a  case  arising  under  Section  230  of 
the  Code  of  Civil  Procedure.  Plaintiff  alleg- 
ing that  he,  being  in  possession  of  certain  pro- 
perty, has  been  dispossessed  by  the  defend- 
ants under  color  of  a  decree  for  the  property 
in  a  suit  to  which  plaintiff  was  not  a  party. 
The  case  is  in  several  respects  obscure ;  the 
facts  have  been  very  insufficiently  shown  in 
evidence,  and  the  question  has  been  argued 
at  great  length  on  the  obscure  papers  and 
scanty  facts. 

Both  parties  claim  the  property  under  one 
Shumboo  Chunder  so  long  ago  as  1 849. 
Plaintiff  bought,  at  a  Sheriff's  sale  in  Calcutta, 
the  rights  and  interests  of  .Shumboo  Chunder 
in  certain  plots  of  land,  of  which  he  alleges 
that  the  plots  now  in  dispute  (which  we  shall 
describe  as  plots  Nos.  i  and  2)  are  two.  In 
1 861  he  brought  a  suit  against  Romonee 
Dossee,  a  co-sharer  of  Shumboo,  for  the  said 
parcels,  making  the  present  defendants,  or 
those  whom  they  represent,  parties  to  the 
suit,  because  they  had  acquired  a  right  to  the 
remaining  estate  of  Shumboo.  The  present 
defendants  replied  that  they  did  not  claim  the 
plots  claimed  by  plaintiff,  and  on  that  plea 
they  were  absolved,  and  decree  passed  against 
Kaminee  Dossee.  The  plots  then  decreed 
"were  described  as  the  5  annas  share  of  Shum- 
boo, represented  by  so  many  beegahs  within 
certain  larger  plots,  the  boundaries  of  which 
are  given.  In  this  there  is  obscurity;  the 
land  claimed  and  decreed  may  either  have 
been  separate  minor  plots,  the  boundaries  of 
which  were  not  given,  or  the  beegahs  men- 
tioned may  have  represented  the  5  annas  pro- 
portional part  of  the  whole.  Plaintiff  then 
proceeded  to  execute  his  decree.  The  Ameen 
reported  that  possession  had  been  given  to  him, 
and  calculated  wasilat  by  taking  the  whole 
collections  of  plot  No.  i,  and  giving  plaint- 
iff a  proportional  share,  while  of  plot  No.  2 , 
in  default  of  detailed  information,  he  esti- 
mated the  average  rent  to  be  25  rupees  per 
beegah,  and  calculated  at  that  rate  on  the 
beegahs  constituting  or  representing  plaint- 
iff's share. 

Meantime,  the  defendants  had  also  brought 
a  suit  against  Kaminee  Dossee,  and  obtained 
a  decree,  which  certainly  included  the  plots 
now  in  dispute.  They  put  this  decree  in 
force  in  1863,  about  a  year  after  plaintiff's 
alleged  execution  of  decree,  and,  in  doing  so, 
took  possession  of  the  rights  of  Shumboo 
Chunder  in  the  disputed  plots,  which  plaintiff 
§ays  that  he  had  previously  acquired.  Plaint- 
iff's present  claim  seems  to  have  been  made 


as  if  he  intended  to  represent  that  he  held 
undivided  possession  of  the  beegahs  claimed 
by  him.  The  Ameen  who  gave  possession  in 
the  former  suit,  and"  the  agent  of  Kaminee 
Dossee,  both  testify  that  the  plots  now  in 
dispute  are  2  of  those  in  which,  in  respect  of 
the  rights  of  Shumboo,  possession  was  given 
to  the  plaintiff  in  j 862.  On  being  asked  to 
point  out  the  beegahs  claimed  by  him,  plaint- 
iff's agent  explained  that  he  had  no  separate 
beegahs ;  that,  in  fact,  he  obtained  undivided 
shares  in  the  larger  plots  of  which  the  bound- 
aries were  given,  and  this  in  now  his  case. 

Defendants  rather  rest  on  the  weakness  of 
the  plaintiff's  case  than  on  any  evidence 
brought  by  them  to  rebut  it.  They  say  that 
the  boundaries  do  not  correspond  with  those 
of  the  plots  bought  by,  and  decreed  to,  plaint- 
iff ;  that  the  possession  given  by  the  Ameen 
was  a  mere  paper  possession  ;  and  that  he  got 
no  possession  of  these  plots ;  that  he  has  '1 
given  no  evidence  to  show  his  enjoyment  of  , 
the  disputed  land  during  the  year  which  1 
elapsed  between  the  execution  of  plaintiff's 
decree,  and  that  of  the  defendant's  decree. 
They  do  not  attempt  to  suggest  where  the 
plots  are,  w^hich  plaintiff  bought  of  Shumboa 

The  Principal  S udder  Ameen  decided  in 
favor  of  defendants,  principally  on  the  groimd  ; 
that  the  plaintiff  could   not  point  out  th^ 
specific  beegahs  claimed  by  him,  and  that  the 
boundaries  of  plot  No.  2  did  not  tally. 

As  respects  plot  No.  i,  we  are  quite  satis- 
fied that  the  boundaries  sufficiently  identify 
it  as  that  in  which  the  interests  of  Shumboa 
were  decreed  to  and  reported  as  delivered  toj 
plaintiff.  With  respect  to  plot  No.  2,  the 
boundaries  in  great  part  do  not  tally,  and 
although  plaintiff  seeks  to  suggest  that,  while; 
in  one  case  certain  lanes  and  roads  are  giveii^ 
as  the  boundaries,  while  in  the  other  the  landi^ 
immediately  beyond  the  lanes  are  g^ven,  litf 
has  not  (as  he  might  have  done)  given 
evidence  sufficient  to  clear  up  this  disc 
pancy.  Nor  has  he  given  the  evidence  to 
possession  subsequent  to  his  execution,  wW^ 
might  have  been  expected  to  him. 

Still,  under  all  the  circumstances,  we 
that  plaintiff's  claim  is  capable  of  the  exp 
nation  that  he  really  acquired  the  undivid 
share  of  the*  larger  plots  which  have  b 
mapped — an  explanation  which  the  Princi; 
Sudder  Ameen  has  failed  to  consider, 
respects  plot  No,  i,  looking  to  the  identity 
that  plot  which  we  consider  to  be  establish* 
to  the  fact  that  plaintiff  had  a  clear  d 
for   Shumboo's   rights   in   that  plot,    to 
absence  (so  far  as  we  can  see)  of  any  ob 
to  his  executing  his  decree,  to  the  report 
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erideoce  that  it  was  execnted,  and  to  the  ab- 
sence of  any  good  counter-evidence  for  the  de- 
fendaots,  we  have  no  doubt  that  plaintiff  did 
obtain  possession  in  execution  of  an  undivided 
share  in  that  plot. 

With  respect  to  plot  No.  2,  notwithstanding 
die  anexplained  discrepancies  in  the  bound- 
vies,  we  have  the  positive  evidence  of  the 
Affleen  and  the  Gomashtah,  that  possession 
las  given  cA  a  share  in  that  plot  as  plot  No.  t 
of  plaintifiF's  decree,  and  we  have  nothing 
vhich  we  think  in  any  way  sufficient  to  rebut 
tbat  evidence.  Looking,  then,  to  the  decision 
aentioned  above  respecting  plot  No.  i,  and  to 
die  whole  conduct  of  the  parties,  we  are  of  op- 
JDon  tbat  in  plot  No.  2  also  plaintiff  obtained 
possession  of  the  share  of  Shumboo  as  an  un- 
fivided  share. 

It  is  not  suggested  or  shewn  that  plaintiff, 
turn  if  he  obtained  the  property  by  execution 
ti  1862,  was  ousted  before  the  present  dispute 
pant  in  1863,  and  our  finding  is  that  plaintiff 
Win  possession  of  Shumboo's  rights  in  the 
JEcpated  plots,  and  that  he  was  improperly 
^iriected  by  defendants  under  color  of  their 
iicciee. 
There  is  an  obscurity  regarding  the  exact 
It  of  Shumboo's  share.  But,  as  the 
fendants  also  come  in  under  Shumboo,  that 
)t  avail  them.  Plaintiff  being  in  pos- 
tiession  of  Shumboo's  rights,  whatever  they 
iK^  defendants  are  not  entitled  to  interfere 
^jridi  that  possession  under  color  of  a  decree 
linst  a  third  party. 

A  question  of  some  nicety  has  been  raised 

reference  to  the  construction  of  Sections 

^  and  231  of  the  Civil  Procedure  Code, 

18  argued  that,  under  Uie  latter  Section, 

decision  is  to  be  final  and  conclusive,  and 

iresh  suit  is  to  be  entertained  on  the  same 

of  action  between  the  parties;  therc- 

Ihat  not  only  must  the  plaintiff  show 

sion,  but  that,  if  he  does,  the  question 

^fe  is  to  be   entered   into.     In   a  suit 

fht  as  this  is,  under  Section  230,  we 

that  plaintiff's  possession  being  proved, 

also  should  be  enquired  into. 

Looking,  then,  to  title  also,  and  throwing 

onus  on    the   defendants  on   whom   it 

riy  falls,  they  beini?  the  dispossessors, 

&ink  that  the  defendants  have  made  out 

sufficient  ground  for  ousting  the  plaintiff. 

No.  I  is  clearly  the  right  ci  the  plaintiff ; 

)k)t  No.  2  is  so  far  identified  as  that 

plaintiff  obtained  under  his  decree,  and 

!y  plot  which  he  could  obtain  under  the 

(e,  that  we  think  that  defendants  claiming 

Shumboo  have  no  title  against  him. 

Me  also,  then^  our  decision  is  final 

fWLIIL 


between  the  pardes.  We  reverse  the  deci- 
^on  of  the  Court  beiow,  and  decree  plaimtiff'si 
claim  with  costs. 


The  1 6th  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Jurisdiction  (Admission  or  rejection  of)— Investi- 
gation  of  allegations  and  facts. 

Case  No.  1264  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
ist  February  i86^y  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  i8th  August  180^. 

Nusrun  Beebee  and  others  (^laintifEs), 
Appellants, 

versus 

R.  Watson  and  Co.  (Defendants)) 
Resppmdents, 

Baboos  Tarucknath  Sein  and  Sreenath  Dost 

for  Appellants. 

Messrs,  R.  T.  Allan  and  J.  T,  Rothfrri  and 
Baboo    Onoocool  Chunder  Mookerjte  ter 

Respondents. 

^  A  judicial  investijption  of  allegations  and  facts  suffi- 
cient to  i^uide  the  Court  should  precede  the  admission 
or  rejection  of  jurisdiction. 

The  preliminary  and  admitted  facts  to  be 
noticed  in  this  case  are  these : — 

Watson  and  Co.  sued  Lutafut  Hosseia 
and  Ameena,  his  wife,  for  arrears  of  rent  on 
a  kubooleut  executed  by  Lutafut.  Ameena 
denied  her  liability  under  it.  Ameena's 
mother,  Nusseera,  ioterrened  in  this  case, 
and  was  made  a  partv.  No  further  appear- 
ance was  made,  and  the  decree  was  ex  parte 
against  Lutafut  and  Ameena.  The  next  step 
was  this  last  suit  by  Ameena  and  Nusseera 
to  set  aside  the  decree  under  Act  X,,  and  for 
a  declaration  of  title. 

The  first  Court  gave  plaintiffs  a  decree. 

The  Judge  on  appeal  recorded  that  "Ifcis 
"  suit  should  never  have  been  admitted  by 
"  the  Lower  Court,  as  the  last  Court  has  no 
"jurisdiction;"  that  the  Revenue  Court  in 
the  Act  X.  suit  had,  however,  to  enquire  into 
title-deeds  and  title;  and  that  '*  an  appeal 
''  lies  to  the  Judge  where  any  question  oli 
"  title  has  been  determined,  and,  except  in ' 
"the  way  of  appeal,  no  Civil.  Court  has 
"  power  to  reverse  a  Collector's  order.    -Last- 
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"  ly,  that,  as  respondent  did  not  proceed  un- 
**  der  Section  58,  A6t  X.  of  1859,  to  have  the 
"  order  of  the  Revenue  Court  set  aside,  they 
"  had  no  remedy  left." 

The  Judge,  therefore,  reversed  the  order  of 
the  Sudder.Ameen  as  without  jurisdiction. 

The  plaintiffs  in  that  suit  appeal  here 
specially,  and  urge  that  the  Judge  should 
not  have  thus  held  that  there  was  no  juris- 
diction till  he  had,  by  judicial  investigation, 
fully  gone  into  the  facts  which  might  be 
shewn  to  prove  that  jurisdiction  did  or  did 
not  lie  with  the  Civil  Courts,  which  he  did 
not  do. 

We  think  this  objection  valid.  The  claim 
of  the  plaintiffs  as  made  is  certainly  within 
the  jurisdiction  of  the  Civil  Court.  It  may 
or  it  may  not  be  that  there  is  no  good  found- 
ation for  that  claim  in  the  Civil  Courts  in 
this  case;  but  the  appellants  ought  to  have 
the  facts,  which  they  may  wish  to  plead  on 
the  point,  sufficiently  investigated  by  the 
Appellate  Court  before  it  definitely  pro- 
nounced that  there  was  no  cause  of  action. 

A  proper  guide  in  reference  to  the  taking 
jurisdiction  will  be  found  in  the  judgment 
recorded  in  page  10 1  of  Marshall's  Reports, 
Volume  I.,  which  rules  that  judicial  investi- 
gation of  allegations  and  facts  is  first  to  be 
made,  and  then  (but  not  be/ore)  jurisdiction 
admitted  or  refused. 

We  accordingly  remand  this  case  to  be  re- 
tried with  reference  to  these  remarks. 


The  1 8th  August  1865. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Ph^ar, 

Judges, 

Resfistration — Proof  of  authenticity  of  deed 

of  sale. 

Case  No.  1315  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24'Pergunnahs,  dated  the 
2nd  March  186^,  affirming  a  decision  pass- 
ed by  the  2nd  Principal  S udder  Am^en  of 
that  District,  dated  the  2gth  September 
1864. 

Srishteedhur  Lushkur  and  others 
(Defendants),  Appellants, 

versus 

Kala  Chand  Lushkur  (Plaintiff),  Respondent. 

Baboo  KedarncUh  Chatterjee  for 
Appellants. 


Baboo  Nubo  Kishen  Afookerjee  for 
Respondent. 

A  deed  of  sale  should  not  be  deemed  authentic  mere- 
ly from  the  fact  of  regfistration  and  production  in  other 
cases.  Act  XIX.  of  1843  contemplates  independent 
proof  of  the  authenticity  of  the  deed. 

The  points  pressed  upon  us  in  this  case 
are  that  the  deed  of  sale,  upon  which  plaint- 
iff put  his  case,  was  ahogether  unproved 
by  evidence  to  its  execution  or  to  the  trans- 
action ;  that  neither  the  plaintiff,  nor  Issur 
Chunder,  nor  Kanaye,  nor  any  attesting  wit- 
ness, nor  the  witnesses  present  at  the  trans- 
action, were  examined ;  and  that  the  due 
processes  of  law  should  have  been  had  re- 
course to  before  the  Judge  could  hold  the 
deed  of  sale  authentic,  simply  from  the 
fact  of  registration  and  production  in  other 
cases. 

We  think  this  last  objection  valid,  and 
tJike  the  occasion  to  remark  that  Act  XIX.  of 
1843  clearly  contemplates  independent  proof 
of  the  authenticity  of  the  deed. 

We,  therefore,  remand  the  case  in  order 
that  the  Judge  may  call  on  plaintiff  to  ad- 
duce the  evidence  above  indicated,  or  such 
of  it  as  may  be  sufficient,  and  then  re-decide 
the  point  of  the  authenticity  of  the  deed 
of  sale. 

Remand  accordingly. 


The  i8th  August  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Special  Appeal— Grounds  to   be    filed  before 
hearing  of  Pl^der. 

Case  No.  1038  of  1865. 

Special  Appeal  from  a   decision  passed  hy 
the  Additional  Principal  Sudder  Ametn 
of  Dacca,  dated  the  1  sth  February  186$.^ , 
affirming  a  decision  passed  by  the  Moonsif^, 
of   Naraingunge,   dated  the    2gth    Jufy; 
J864. 

Kishen  Chunder  Roy  (Plaintiffs,  Appellant^ 

versus 

Hurish  Chunder  Bose  and  others  (Defendants)* 

Respondents. 

Baboo  Nilmadhub  Bose  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

An  advocate  or  vakeel  cannot  be  heard  in  suppoft 
of  an  appeal  in  which  no  grounds  have  been  filed. 

The   grounds  of  special   appeal   in   thi^- 
case  are  filed  by  the  appellant  in  person 
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.but  be  does  not  himself  appear  to  argue 
Ihcm.  A  vakeel  appears  for  him,  but,  as 
there  are  no  grounds  certified  by  a  vakeel 
or  advocate  of  this  Court  upon  which  he 
ean  base  his  argument,  we  are  of  opinion 
that  the  rules  of  the  Court  prevent  us  from 
hearing  him.  It  is  a  condition  precedent 
to  an  advocate  or  vakeel  being  heard  on 
behalf  of  a  special  appellant  that  some 
dnly  certified  ground  or  grounds  of  appeal 
liiali  have  been  filed.  This  condition  is 
«ot  now  satisfied,  and  the  vakeel  now  de- 
diiies  to  give  his  certificate  to  the  grounds  of 
Ippeal  which  have  been  filed  by  the  ap- 
pellant in  person. 

The  appeal  must,  therefore,  be  dismissed 
vith  costs. 


The  1 8th  August  1865.  V 
Present : 
The  Honble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

t'&adoo  Minor — Loan  by  Guardian  for  Marriage 

expenses  of. 

Case  No.  1293  of  1865. 

)£fedal  Apptalfrom  a  decision  passed  hy  the 
Oficiating  Judge  of  Nuddea,  dated  the 
3^1  ih  February  186^,  affirming  a  decision 
passed  by  the  Officiating  Principal  Sudder 
Ameen  of  that  District^  dated  the  2jrd  Sep- 
Umber  186^. 

Juggessur  Sircar  (one  of  the  Defendants), 

Appellant, 

versus 

NUambur  Biswas  (Plaintiff),  Respondent. 

Baboo  Oomesh  Chunder  Banerjee  for 

.Appellant. 

w    Sreenath    Doss    and   Bhuggobutty 
Churn  Ghose  for  Respondent. 

rThe  marriage  of  a  Hindoo  minor  is  a  legitimate  cause 
expense  in  regard  to  which  his  guardian  can  bind 
unless  it  is  shown  that  the  amount  of  the  loan  was 
ivagant  fur  the  purpose,  considering  the  social  or 
ttiary  circumstances  of  the  minor,  or  that  it  was  not 
applied  and  expended. 

This  is  a  suit  brought  against  the  defend- 
to  recover  the  amount  of  an  alleged  loan. 
Lower  Appellate  Court  finds  that  the 
ij  was  borrowed  by  the  authorized  guard- 
of  the  defendant,  while  he  was  a  minor, 
the  cx])enses  of  his  marriage  ;  and  that 
executed  a  bond  to  the  plaintiff,  setting 
these  facts,  and  purporting  to  bind  the 
idant  in  respect  to  the  loan. 
^The  Judge  has   decreed  in  favor  of  the 
and    it    is    objected    by  the   de- 
it  in  special  appeal  that  he  is  wrong 


in    doing   so,    because    he   had  omitted  to 
find   either   that    the   contract   was   for  the 
benefit  of  the  minor,  or  that  the  minor  had 
ratified  after  he  came  of  age.      We  think 
this  objection    untenable  ;  the   marriage  of  ' 
a  Hindoo   minor  is  a  legitimate   cause  of 
expense,  in  regard  to  which  his  guardian  has 
power  to  bind  him.     It  is  not  pretended  that  . 
the  amount  of  the  loan  was  extravagant  for 
the  purpose,  considering  the  social  and  pecu- 
niary circumstances  of  the  minor,  or  that  it 
was  not  duly  applied  and  expended.     We  ^ 
see  no  reason  to  interfere  with  the  judgment 
of  the  Lower  Appellate  Court,  and  accord- 
ingly this  appeal  is  dismissed  with  costs. 


The  i8th  August  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Sale  of  under-tenures  for  arrears  of  rent — Rigfhts 

of  Auction-purchasers— Mortgages  t^  defanlt- 
ing  under-tenants. 

Case  No.  1017  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensing,  dated  the  20th 
January  186^,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District ^ 
dated  the  26th  August  186^. 

Kalee  Kant  Cho  wdhiy  (Defendant),  Appellant, 

versus 

Rumonee  Kant  Bhuttacharjee  (Plaintiff), 

Respondent. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  mortg-ag^e  created  by  a  defaulting  under-tenant  on 
account  of  a  debt  contracted  by  him  cannot  continue 
to  the  prejudice  of  the  auction-purchasers  of  the  tenure 
sold  for  arrears  of  rent  under  Section  105,  Act  X,  of  1859, 

In  this  case  the  special  appellant  is  the 
zemindar  defendant.  The  facts  of  the  case 
are  these:  Within  the  defendant's  zemin- 
dary  was  a  shikmee  talook  in  the  posses- 
sion of  Fukeer  Chunder  Roy,  talookdar. 
The  talookdar  borrowed  money  from  the 
zemindar,  and  pledged  his  talook  as  security. 
He  failed  to  pay  rent,  and  the  zemindar  sold 
the  tenure  under  the  provisions  of  Section 
105,  Act  X.  of  1859,  and  the  auction-pur- 
chaser took  possession.  The  zemindar  then 
brought  a  suit  to  recover  the  amount  of  the 
loan,  and  got  a  money-decree,  and  sought  to 
enforce  his  lien  by  putting  up  the  talook 
for  sale.     The  auction-purchaser  objected. 
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but  his  objection  was  over-ruled,   and  the 
present  suit  is  to  set  aside  that  order. 

It  m  contended  by  the  defendant  zemin- 
dar that  the  sale  of  the  tenure  for  arrears 
of  rent  did  not  relieve  it  of  the  burden  put 
Upon  it  hj  the  talookdar  ;  that  a  sale  under 
Regulation  VIII.  of  1835  is  only  a  sale  of 
rights  and  interests,  such  as  the  defaulter 
has  at  the  time  of  the  sale,  as  ruled  in 
the  decision  of  the  late  Sudder  Court  in 
1851  (p.  626),  and  again  by  this  Court 
in  1863  {iee  Hay's  Reports,  p.  502),  and 
ttgala  m  1864  (Vol.  I.,  Weekly  Reporter, 
t560elnber  3rd,  p.  256).  It  is  urged  that 
such  a  sale  is  not  like  a  sale  held  under 
Regulation  VIIL,  181 9,  where  the  property 
sold  goes  into  the  hands  of  the  auction- 
purchaser  disencumbered  of  all  liabilities 
and  engagements  imposed  upon  it  by  the 
former  proprietor. 

There  is  no  dispute  in  this  case  that  the 
tmure  was  sold  for  arrears  of  rent.  By  the 
sale  of  the  tenure  we  understand  that  all  the 
rights  and  interests  of  the  tenant,  and  of  any 
co-sharers,  if  there  were  any,  were  sold,  and 
any  interest  in  the  estate  by  which  the 
defaulter  might  be  benefited  directly  or 
indirectly,  such  as  this  mortgage,  became 
extinguished.  Whether,  by  the  sale  of  the 
tenure,  the  engagements  with  under-tenants 
become  cancelled,  is  not  a  question  before  us, 
so  that  we  shall  express  no  opinion  opposed 
to  that  of  the  decision  of  185 1,  on  which  the 
defendant,  special  appellant,  has  so  much 
relied.  All  we  say  is  that  every  right  and 
interest,  which  the  defaulter  had,  or  whereby 
he  might  be  benefited,  were,  by  the  sale  of 
the  tenure,  extinguished  ;  and  that  the  mort- 
gage created  by  the  defaulter  on  account  of 
a  debt  contracted  by  him  cannot  continue 
to  the  prejudice  of  the  auction-purchaser. 
We  think  it  unnecessary  to  note  the  argu- 
ments urged  by  the  respondent.  We  affirm 
the  orders  oi  the  Courts  below,  and  dismiss 
d)e  appeal  with  costs. 


The  19th  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Embankmenta  (Right  of  making). 

Case  No.  1092  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patnay  dated  the  2^th  January 
i86j,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  22nd 

*    Septemher  1864, 


Sheikh  Monoour  Hossein  and  others  (Plaint-  \ 

ififs).  Appellants, 

versus  i 

Kanhya  Lai  and    others  (Defendants),  Re- 
spondents. 

Messrs.  C.  Gregory  and  J.  T.  Rochfort  for 

Appellants. 

Baboo  Kishen  Succa  Mookerjee  for  Re- 
spondents. 

A  ripariaB  proprietor  may  deal  with  the  stream  as 
f  .-eely  as  with  any  other  portion  of  his  land,  provided  only 
that  he  must  not,  by  so  doing-,  sensibly  disturb  the 
natural  conditions  of  the  stream  as  it  exists  within  the 
limits  of  other  proprietors,  whether  above  or  below,  or 
on  the  opposite  side. 

It  appears  that  the  plaintiff  in  this  case, 
before  suit,  had  made  a  dam  or  weir  across 
a  certain  NuUah  for  the  purpose  of  laterally  ^ 
diverting  some  of  the  water  of  the  Nullah 
into  his  own  land.    The  defendants  are  land- 
owners higher  up  the  stream,  who,  consider- 
ing themselves  injured  by  the  erection  of  the 
plaintiff's  dam,  entered  upon  plaintiff's  land, 
and  cut  or  broke  down  the  dam.     Upon  this 
the  plaintiffs  charged  the  defendants  before  ; 
the  Magistrate  with  having  committed  mali- 
cious mischief ;  but  the  Magistrate  dismissed  , 
the  complaint,  on  the  ground  that  the  defend-  | 
ants  had  made  out  some  show  of  right  for  1 
their   act.     The  plaintiffs  then  brought  the  \ 
present  suit,  which,  in  effect,  complains  oH  the 
defendants'  trespass,  and  asks  to  have  it  de- 
clared, as  against  the  defendants,  that  the 
plaintiff  has  a  right  to  make  the  dam  on  his 
own  land,  and  to  take  by  means  thereof  the 
water  from   the  Nullah  for  the  purpose  ol- 
irrigating  his  crops.     The  Court  of  first  in- 
stance gave  a  decree  in  favor  of  the  plaintiff; 
but  this  was  reversed  by  the  Lower  Appellate 
Court.    The  Lower  Appellate  Court  found 
that    the     **  natural    and    customar}'   outl^ 
"  for  the  excess  waters  of  the  Luhsona  reser* 
"  voir,  known  as  *Ahur  Kurpasaree,'  is  by  thf; 
*' contested  Nullah."  It  is  also  said  :  "Theie^ 
''  is  ho  dispute  as  to  the  fact  that  that  Nullah' 
''  is  in  the  plaintiff's  estate,  and  so  much  of  his 
"  claim  is  unnecessary.     As  to  the  rest,  he  hai 
"  no  right,  by  erecting  or  removing  any  bund, 
"  either  to  cause  the  waters  of  the  Luhsona 
"  reservoir  to  be  restrained  or  to  flow  out ;  noc 
"  has  he  any  right  to  prevent  the  Luhs<ma: 
"  proprietors  from  regulating  the  discharge! 
"  at  their  own  pleasure,  and  consequently  fais 
"  suit  fails  entirely." 

Against  this  decision,  the  plaintiff  appeals: 
specially;  and  we  are  of  opinion  that  tb^: 
judgment  of  the  Lower  Appellate  Court  doetj 
not  disclose  any  legal  grounds  for  the  detet^l 
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minatioa  arrived  at.  It  is  conceded  that  the 
Nullah  in  question  is  a  natural  water-course ; 
tnd  that  the  spot  where  the  plaintiff  dealt 
with  it  by  making  a  bund  is  entirely  within 
his  own  land.  Now,  the  right  of  a  proprie- 
tor of  land,  which  borders  on,  and  includes 
port  of,  a  natural  stream,  is  in  India  co-ex- 
tensive with  that  of  a  proprietor  similarly 
situated  in  other  countries  which  have  been 
guided  by  the  civil  law  in  these  respects. 
The  governing  rule  is  laid  down  in  the  Sudder 
Decisions  to  be  found  at  page  1324  of  the 
Tolnme  for  1857,  ;and  page  301  of  Volume  II. 
fw  x86o.  It  may  be  concisely  stated  as  fol- 
lows :  The  riparian  proprietor  may  deal  with 
4c  stream  as  freely  as  with  any  other  portion 
tf  his  land,  provided  only  that  he  must  not, 
^80  doing,  sensibly  disturb*  the  natural  con- 
fiions  of  the  stream  as  it  exists  within  the 
Inrits  of  other  proprietors,  whether  above  or 
"Mow,  or  on  the  opposite  side. 

Therefore,  in  the  case  before  us,  the  plaintiff 

^ky  undoubtedly,  as  against  the  defendants 

tho  are  upper-proprietors,  the  right  to  make 

JSk  bund,  and  thereby  to  take  water  for  irri- 

r)n ;  and  primd  facie  the  breaking  down 
bund  by  the  defendants  is  a  gross  aft  of 
[.Insspass.  It  may  be,  however,  that  the  defend- 
are  entitled  to  the  judgment   of  the 
;  but,  if  so,  it  must  be  on  one  of  the  two 
w'mg  grounds  only,  viz.  : — 
I.  That  they  had  by  some  means  acquired, 
^JUi^nst  the  plaintiff,  the  easement  of  being 
iued  to  "  regulate  the  discharge  at  their 
pleasure  ''  of  the  Luhsona  revervoir ;  and 
the  plaintiff's  bund  interfered  with  the 
:r  exercise  of  this  right. 
a*  Or  that  the  plaintiff's  bund  at  the  time 
the  defendants'  trespass  was  either  actually 
lucing,  or  was  on  the  point  of  producing, 
a  necessary  result,  such  a  disturbance  of 
natural  conditions  of  the  stream  abreast 
ftbe  defendants'  land  as  entitled  them,  either 
ably  to  abate  the  nuisance,  or  to  bring  a 
to  compel  its  removal. 
^e  cannot  discover  that  the  Judge  has 
lired  into,  and  come  to,  a  judicial  de- 
Lion  relative  to  the  existence  of  either 
[these  sets  of  facts.    We,  therefore,  remand 
case  that  he  may  do  so;  the  plaintiff 
he   at   liberty,    in  meeting    the    second 
the  above  two  issues,  to  show,  if  he  can, 
the  disturbance,  if  any,  of  the  natural 
>ns   abreast  of  the  defendants'   land 
by  the  action  of  his  bund  is  covered 
^icqoired  right  on  his  part. 

cane  is  remanded  according  to  the 
lemarks. 


So^n 


The  19th  August  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  Camp* 

bell,  fudges. 

Evidence  (Bfloonsiff's  report  of  local  inv^atig^a- 
tion)— Alluvial  lands. 

Case  No.  190  of  1864. 

/Regular  Appeal  from  a  decision  passed  by 
£aboo  Nohin  Kisto  Pauleei,  Principal 
Sudder  Ameen  of  Backer  gunge,  dated  the 
igth  August   186 J, 

Mr.  G.  P.  Wise  and  others  (Defendants), 

Appellants^ 

versus 

Ameeroonnissa  Chatoon  and  another 
(Plaintiffs),  Respondents, 

Mr.  R,  T.  Allan  and  Bahoo  Onacool  Chun* 
der  Mookerjee  for  Appellants. 

Bahoos  Grija  Snnker  Mojoomdar  and 
Romesh  Chunder  Mitter  for  Respondents. 

A  Moonsiff's  report  of  a  local  investigation,  when  not 
shown  to  be  substantially  erroneous  in  its  data  or  rea- 
soning, should  convey  the  greatest  weight  as  evidence 
of  the  facts  it  sets  forth. 

The  fact  tha't,  under  certain  circumstances,  a  river  is, 
in  some  places,  and  at  extreme  time  of  low  water,  cap- 
able of  bejng  crossed,  does  not  warrant  the  presumption 
that  the  river  was  a  fordable  stream  at  the  time  of  th^ 
formation  of  the  chur. 

A  FULL  report  of  this  case,  decided  27th 
January,  will  be  found  at  page  132  of  the 
Weekly  Reporter  for  the  month  of  March 
1865,  No.  7. 

Our  remand  order  was  in  these  terms  : 
"  On   the   whole,   we   think    that    the   case 
"  should  be  remanded  for  re-trial  on  these 

issues : — 

"  1st,  Whether  on  the  west  side,  and  to 

what  extent  in  a  westerly  direction,  plaintiff 
"  is  entitled  to  the  disputed  land  under  Clause 
**  I  or  Clause  3,  Section  4,  Regulation  XI. 
"of  1825.? 

"  2nd,  Whether  on  the  north  side,  and 
"  to  what  extent  in  a  westerly  direction, 
"  plaintiff  is  entitled  to  the  disputed  land  as 
"  under  Clause  i  or  Clause  3,  Section  4,  Re- 
"  gulation  XI.  of  1825  ? 

•'  The  nearest  Moonsiff  will  be  deputed 
''  to  make  a  report  on  the  locahty  as  to  these 
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"  issues.'* 


This  order  has  been  carried  out.  We 
cite  so  much  of  the  Judge's  remarks  as  touch 
the  points  which  have  to  be  considered  in 
our  judgment  on  this  appeal — 

''  On  the  spot  the  land  marked  B  in  the 
*'niap  ws^   acknowledged  by  both  parties 
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"  to  be  the  land  decreed  to  the  defendant 
"  (Wise)  in  the  Act  IV.  case ;  and  that  is 
"now  acknowledged  before  me.  Then, 
**  again,  the  Moonsiff  reports  with  much 
"  truth  that  the  plaint  sets  forth  that  the 
"  disputed  land  is  bounded  on  the  north  by 
*'  Sahibrampore  ;  and  that,  therefore,  the  plot 
"  marked  A  cannot  be  included  in  the  dis- 
**  puted  lands.  The  plaintiff,  however,  still 
**  claims  this  plot  A^  but  does  not  explain 
"  this  statement  in  the  plaint  about  the 
"  boundar>'.  If  this  plot  A  had  really  been 
"  originally  claimed  by  the  plaintiff,  the 
"  boundary  would  have  been  described  as 
"the  kh^l  on  the  north,  and  to  the  north 
"  of  that  again  the  decreed  chur ;  but, 
"  under  the  description  in  the  plaint,  I 
"  must  hold  that  A  is  not  included  in  the 
"  plaintiff's  claim.'* 

In  regard  to  plot  E  of  the  Moonsiff's 
map,  the  Judge  records :  "  Now,  the  best 
"  evidence  which  the  plaintiff  could  have 
"  given  would  have  been  the  decree  under 
"  which  he  states  he  obtained  this  land  E^ 
"but  THIS  decree  is  not  forthcoming ;  a 
"decree  of  1799  ^^  certainly  produced,  but 
"  that  is  not  the  decree  under  which  this 
"  land  is  stated  to  have  been  obtained,  and 
"that  decree  only  shows  that  Koyaria  di- 
**  luviated  ;  and  that  there  were  re-forma- 
"  tions  or  accretions  on  the  northern  bank 
"  of  the  river ;  but  there  is  nothing  to  show 
"that  this  plot  marked  E  forms  part  of 
"  that  reformation,  or  part  of  the  land  which 
"  was  decreed y 
Even  if  E  belonged  to  plaintiff,  the  Judge 
^  lays  down  that  the  canal  going  west  from 
east  by  plot  E  must  be  shown  to  have  been 
fordable  at  the  time  of  the  formation. 

As  to  plots  Ay  Cy  Dj  the  Judge  holds 
on  the  whole  evidence,  but  especially  with 
reference  to  the  Police  Map  of  i860,  that 
the  plots  are  parts  of  defendant's  (Wise's) 
land,  and  accreted  to  the  plot  B  awarded 
to  him  under  Act  IV.  of  1840  as  chur  Sahib- 
rampore, 

In  this  case  we  have  heard  the  whole  of 
the  Moonsiffs  Report  of  his  local  investiga- 
tion. He  seems  to  have  taken  much  pains 
in  conducting  that  investigation,  and  we  are, 
in  fact,  shown  no  grounds,  as  far  as  the 
Moonsiff's  conduct  is  concerned,  for  not  ac- 
ceptmg  it. 

The  late  Sudder  Court  held  that  the  re- 
ports of  local  investigations,  made  under 
such  circumstances  as  these,  are  not  to  be 
lightly  disregarded. 

We  would  not,  on  the  one  hand,  bind  our- 
selves   absolutely   to   accept    any   officer's 


report  of  a  local  investigation;  but  we 
quite  concur  in  the  view  that  such  a  re- 
port, when  made  as  this  has  been,  and  not 
clearly  shown  to  be  substantially  erroneous 
in  its  data  or  reasoning,  should  carry  the 
very  greatest  weight  as  evidence  of  the 
facts  it  sets  forth. 

We  now  proceed  to  consider  the  claims 
and  rights  of  the  respective  parties  in  regard 
to  the  plots  A,  C,  D^  and  j&',  with  reference 
to  the  main  principles  upon  which  we  shall 
decide  this  appeal. 

We  think  the  Judge  has  erred  in  taking 
the  narrow  technical  ground  that  A  was  not 
specifically  claimed  by  plaintiff. 

In  fact  A  (just  as  much  as  D)  was  claimed, 
because  both  equally  lie  to  the  south  of  the 
Dhone,  and  to  the  north  of  the  Arial  River, 
which  prescribe  on  these  sides  the  lints  of 
contention,  as  the  canal  to  the  west  near  £, 
and  the  chur  Sahibrampore  to  the  east,  do  so 
in  THOSE  directions. 

As  to  the  plots  A  and  Dy  the  canal  dividing 
them  from  E  is  clearly  a  navigable  channel ; 
and,  therefore,  putting  that  aside,  the  whole 
question  turns,  in  fact,  on  whether  the  Dhone 
to  the  north  was  a  fordable  Dhone  or  not 
when  the  lands  were  formed. 

It  is  argued  that  the  former  state  of  the 
Dhone,  and  not  the  present,  is  to  be  regarded 
in  respect  to  its  non-fordable  character  then, 
and  the  analogy  of  Act  X.  of  1847  is  referred 
to. 

But,  if  we  are  to  look  to  any  such  analogy, 
we  may  remark  that,  since  our  decision  be- 
fore cited,  it  has  been  finally  ruled  that  the 
state  of  things  at  the  time  of  re-survey  most 
be  looked  to,  and  not  that  at  the  time  when 
the  land  first  appeared  out  of  the  water,  as 
determining  the  question  of  the  status'  of 
land. 

This  argument,  however,  has  no  bearing  on 
this  case,  which  is  not  one  of  the  operation 
of  the  special  law  of  re-survey. 

After  careful  consideration  of  the  Moon- 
siff's reports,  we  consider  it  not  to  be 
proved  in  any  way  that  the  Dhone  to  the 
north  oi  A  D  was  in  realitv  a  fordable 
stream  at  the  time  of  the  formation  of  the  chur. 
It  is  urged  that  the  Moonsiff  reports  that* 
under  certain  circumstances,  the  Dhone  is  in 
some  places,  and  at  extreme  times  of  low 
water,  capable  of  being  crossed. 

On  this  point  our  view  perhaps  will  be 
best  conveyed  in  the  terras  used  in  the  case 
of  Gour  Churn  Doss,  decided-  on  the  21st 
June  1865,  and  published  in  page  94, 
Volume  III.,  of  "the  Weekly  Reporter  of  thii 
Court — 
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"It Ms  argued  that,  if,  even  in  this  way, 
a  person  can  get  across,  it  is  a  fordable 
stream,  and  defendant  can  claim  the  land 
Qoder  the  words  of  Regulation  XI.  of  1825. 
The  construction  of  a  law  must,  however, 
in  our  mind,  be  reasonable,  or,  to  use 
the  words  of  Dwarris  on  Statutes,  page 
$30,  edition  1848,  to  construe  the  words 
•ccording  to  the  subject-matter  in  such  a 
«nse  as  to  produce  a  reasonable  effect,  and 
ifilh  reference  to  the  circumstances  of  the 
futicalar  transaction/' 

And  at  any  rate  we  certainly  do  not  think 
;Aat  the  present  state  of  the  Dhone  scarcely 
■tedable  now  raises  any  presumption  that  it 
Itt  fordable  at  the  time  of  the  accretion. 

No  other  substantial  proof  on  this  point  is 
pcssed  on  us,  and  we  are  clearly  of  opinion 
flbt,  substantially,  the  Moonsif!  finds  that  the 
le  was  not  fordable  at  the  time  of  the 
tlRretion  in  the  sense  of  the  word  as  refer- 
)jji^  to  a  general  state  of  the  Dhone,  and  not 
^an  exceptional  and  extreme  one. 
In  this  view  we  think  that  plots  A  and  D 
the  Moonsiff's  map  should  be  awarded 
[fe  defendant. 
Phi  C— Plaintiff  claims  this  plot   C  as 
of  D,  and  defendant  claims  it  as  part  of 
awarded  to  him  under  Act  IV.  of  1840. 
Moonsiff' s  report  and  the  position  of  the 
indicate  it  to  belong  to  B,     But,  even 
:il  did  not,  C  would,  under  our  ruling  above 
as  to  ^  and  B,  not  attach  to  plaintiff's 
but  go  to  defendant  with  A. 
As  respects  the  claim  to  the  lands  as  accre- 
to  plot  jfi*,  we  may  add  that  we  are  not 
the  decree  under  which  plot  jfi'is  claim- 
or  any  other  satisfactory  evidence  to  prove 
E  is  part  of  plaintiff's  "  decreed  chur" 
'the  alleges ;  and,  if  it  were,  it  is  separated 
it,  and  by  a  navigable  channel. 
the  whole  case,  then,  we  see  no  reason 
plaintiff's  objections  to  the  Moon- 
Tt  report,  and  we  dismiss  plaintiff's  claim 
l^loto  marked  A,  C,  and  D  on  the  Moonsiff's 
of  1865,  with  costs. 


admit 


The  19th  August  1865. 

Present : 

,tbe  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Sales  in  fraud  of  creditors — Represen- 
of,  or  private  purchasers  from,  original 

Case  No»  1018  of  1865. 

Appeal  from  a  decision  passed  by  the 
^OfxiaHng  Judge  of   Cuttack,  dated  the 


2^h  December  t86^,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  thai  District^ 
dated  the  i8th  September  1862, 

Purikheet  Sahoo  (Defendant),  Appellant, 

versus 

Radha  Kishen  Sahoo  and  others  (Plaintiffs), 

Respondents, 

Baboo  Oopendur  Chunder  Bose  for  Appellant. 
Mr,  R,  T,  Allan  for  Respondents. 

The  representatives  of,  or  private  purchasers  from,  a 
party  selling'  benamee  in  fraud  of  creditors,  or  pleading* 
such  a  sale  m  order  to  recover  the  property  afterwards, 
are  bound  equally  with  the  original  defaulters,  and 
cannot  take  advantage  of  what  must  be  held  to  be  their 
own  wrong. 

This  was  a  suit  by  the  special  respondent, 
who  is  the  representative  by  purchase  of 
the  original  claimants,  the  sons  of  Sridhur 
Sonkra,  to  recover  possession  of  certain 
lands  held  by  the  defendant,  on  the  ground 
that  the  conveyance  byj  their  father  Sridhur 
to  the  defendant  was  a  benamee  one  made 
in  fraud  of  creditors.  The  plaintiff  added 
that  the  sons  of  Sridhur  retained  possession 
themselves  of  the  property  till  1853,  three 
years  after  the  alleged  sale  to  the  defendant, 
when  they  were  ousted  by  him. 

The  defendant  (special  appellant  before 
us)  replied  that  the  sale  was  a  valid  one, 
made  for  a  valuable  consideration  of  300 
rupees :  and  that,  in  any  case,  the  plaintiff 
could  not  plead  that  the  sale  was  benamee 
in  fraud  of  creditors,  and  so  take  advantage 
of  his  own  fraud. 

Both  Lower  Courts  decided  in  the  first 
instance  against  the  plaintiff's  claim;  but, 
on  special  appeal  to  this  Court,  the  case 
was  remanded  (7th  July  1864),  with  direc- 
tions to  consider  the  effect  of  an  alleged 
admission  of  the  defendant  found  on  the 
record,  and  which  was  that  the  property 
was  in  reality  Sridhur's  long  after  the  date 
of  the  supposed  sale. 

The  Judge  has  now  found  that  this  ad- 
mission is  fatal  to  the  defendant's  claim, 
and  has  given  a  decree  to  the  plaintiff. 

It  is  urged  specially  that,  even  granting 
the  admission  to  be  full  and  unequivocal, 
the  special  respondent  cannot  take  advantage 
of  it,  as  he  is  bound  by  the  statement  of 
the  party  he  represents  that  the  sale  to 
Purikheet  was  a  fictitious  one  in  fraud  of 
creditors. 

We  agree  with  the  Judge  that  the  words 
of  the  admission  are  clear  and  unmistake- 
able,  and,  had  the  special  respondent  any 
starting  point  for  his  case,  would  inevitably 
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tarn  it  in  his  favor.  But  the  special  re- 
spondent comes  into  Court  on  an  illegal 
footing,  and  seeks  to  recover  the  property 
in  dispute  by  taking  advantage  of  a  fraud 
heretofore  practised  by  Sridhur  to  cheat 
his  creditors.  Had  this  point  been  brought 
before  the  Divisional  Bench  that  originally 
heard  the  appeal,  there  would  have  been 
no  remand :  for,  however  weak  the  special 
appellant's  title  may  be,  the  special  respond- 
ent has  no  locus  standi  at  aU,  and  cannot 
now  obtain,  by  an  action  at  law,  a  remedy 
for  his  predecessor's  bad  faith. 

It  was  contended  in  the  course  of  the 
argument  that,  as,  by  Purikheet's  admission, 
public  notice  was  given  that,  although 
standing  in  that  person's  name,  the  property 
really  belonged  to  Sridhur,  the  former  must 
be  considered  as  Sridhur's  trustee,  and  that 
no  fraud  was  committed. 

We  fail  to  see  the  cogency  of  this  rea- 
soning. In  the  first  place,  it  was  not 
publicly  known  at  that  time  that  the  land 
stood  in  Purikheet's  name  at  all;  and,  even 
had  it  been  so,  that  fact  could  not  have 
altered  the  character  of  the  transaction, 
or  have  made  the  one  person  a  trustee  for 
the  other. 

For  the  rest,  the  law  on  the  subject  has  been 
stated  in  a  decision  of  this  Court  (3  Weekly 
Reporter,  21st. June  1865,  page  92),  and  we 
concur  generally  in  that  ruling,  which  lays  it 
down  that  even  the  representatives  of,  or 
private  purchasers  from,  a  party  selling 
benamee  in  fraud  of  creditors,  or  pleading 
such  a  sale  in  order  to  recover  the  property 
afterwards,  are  bound  equally  with  the 
original  defrauders,  and  cannot  take  ad- 
vantage of  what  must  be  held  to  be  their 
own  wrong. 

Taking  this  view  of  the  case,  we  reverse 
the  decision  of  the  Judge,  and  dismiss  the 
special  respondent's  suit  with  costs. 


The  19th  August  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Ejectment  of  bona  fide  lessee  by  auction- 
purchaser— Mesne-profits. 

Cases  Nos.  11 50  and  1411  of  1865. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  Jjth 
February  1865,  affirming  a  decision 
passed   by    the   Principal  Judder   Ameen 


of  that    District t    dated  the    12th   June 
1863. 

Teknarain  Singh  (Plaintiff),  Appellant, 

Versus 

Dewan  Ameer  Ali  Khan  and  others 
(Defendants),  Respondents, 

Baboos  Kishen  Succa  Mookerjee^  Kalte  Mo- 
hun  Doss,  and  Dwarkanath  Mitter  for  Ap- 
pellant. 

Baboos  Onoocool  Chunder  Mookerjee^  Vnnoda 
Pershad  Banerjee^  Chunder  Madhub  Ghose^ 
and  Mohesh  Chunder  Chowdhry  for  Re- 
spondents. 

A  bond  fide  lessee  from  a  party  actually  in  possesskxi 
as  zemindfar  is  entitled  to  recover  mesne-pronts  for  the 
unexpired  period  of  his  lease  on  being-  ericted  by  the   ; 
auction-purchaser  in  execution  of  a  decree. 

On  loth  July  1855,  the  plaintiflF  obtained 
a  ticca  lease  for  seven  years  from  Ram  Phid 
Pandev    of    a   12   annas  share   of  Mouzah 
Pandapore.     It  appears  that,  in  1845,  ^® 
Phul  Pandey,  in  order  to  defeat  creditors,  • 
as  he  now  says,  sold  his  rights  and  interests 
to    Mohadeo    Dutt,    but,   as  found  by  the   ^ 
Judge,  continued  in  possession.     Some  time 
in   1 86 1,  the  property  was  put  up  for  sale 
for  the  realization  of  a  fine  of  25  rupees 
imposed  on  Mohadeo  Dutt,   and  was  pur* 
chased  by  the  defendants  who  proceeded  to  ' 
take  possession,    and   finding  the  piaintiS, 
lessee  from  Ram  Phul,  in  possession,  ousted-, 
him.     The  plaintiff  brings  the  present  suil  " 
to  recover  mesne-profils  for  the  period  he  j 
was  dispossessed.     He  does  not  seek  posses- 
sion, as  the  period  of  his  leage  has  expired. 
The  question  is,  whether  plaintiff,  holdinff  ' 
a  lease  from  Ram  Phul,  the  party  in  actuad 
possession,   who  had   heretofore   ostensibly,  \ 
at  least,   sold    his  rights    and    interests  to 
Mohadeo  Dutt,  is  entitled  to  claim  mesne-  | 
profits    from    the     defendant,     auction-pur- 
chaser, of  the  rights  and  interests  of  Moha- 
deo Dutt,  who  evicted  him  before  the  expinr 
of  his  lease.    A  great  deal  has  been  saia  : 
about    Ram    PhuFs    conduct,   and   that  he 
cannot  take  advantage  of  his  own  wrong- 
doing; and  certain    decisions   of   the   late 
Sudder    Court    and    of    this    Court,    with 
which  we  quite  concur,  have  been  quoted  to ' 
us.    But  we  think  we  may,  in  this  case,  quite 
put  aside  all  enquiry  as  to  the  nature  of  the 
sale  between  Ram  Phul  and  Mohadeo  Dutti 
for  Ram  Phul  in  this  case  is  not  trying  to 
take    advantage    of    his    own  wrong-doing» 
and  has  nothing  to  do  with  the  suit.    Whil: 
we  have  to  determine  is  whether  the  plaiiilA«j 
iff,  a  bond  fide  lessee '&om  Ram  Phul,  k 
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mtHled  to  recover  mesne-profits  for  the  un- 
expired period  of  his  lease,  he  having  been 
forcibly  evicted  by  the  auction-purchasers. 
It  is  not  shewn  us  that  plaintiff  is  other  than 
ft  bond  fide  lessee.  He  found  Ram  Phul  in 
^possession,  holding  as  zemindar,  and  appears 
ID  have  taken  a  lease  from  him  in  good  faith. 
:Be  entered  into  and  enjoyed  possession  for 
[Hie  greater  period  of  his  lease.  He  does  not 
'ippear  to  have  had  any  knowledge  of  Ram 
Aiirs  transactions  with  Mohadeo  Dutt.  The 
lodge  has  found  that  Ram  Phul  continued 
M  possession,  so  that,  if  the  sale  to  Mohadeo 
Dott  was  a  real  sale,  Mohadeo  must  have  left 

property  in  Ram  Phul's  hands  as  his 
or  trustee,  and  have  stood  by  without 

Dg  any  objection  when  Ram  Phul  gave 
kase  to  the  plaintiff.     Looking  at  the  trans- 

n  between  the  plaintiff  and  Ram  Phul 

made  in  good  faith.  Ram  Phul  being  in 

ion,  we  think  that  plaintiff  should  not 

been  disturbed  till  his  lease  had  expired; 

as  the  defendants  have  evicted  him,  we 

ider  them  liable  for  mesne-profits.  The 
is  dismissed  with  costs. 


A  former  judgement  of  the  High  Court  is  not  to  be 
impugned,  or  the  question  then  at  issue  re-opened  on 
any  ground,  either  of  additional  evidence,  or  of  the 
Court  on  the  last  occasion  having  failed  to  do  justice,  or 
on  the  expediency  of  the  High  Court  doing  justice 
(supposing  there  to  have  been  a  failure  of  the  same)  at 
the  nth  hour.  If  the  former  judgement  came  to  a 
wrong  conclusion  on  the  original  evidence,  the  Privy 
Council  is  the  proper  tribunal  to  have  recourse  to. 

This  case  was  remanded  by  a  Bench  of 
this  Court  (Justices  W.  S.  Seton-Karr  and 
£.  P.  Levinge)  on  the  24th  of  March  1863, 
and  it  is  necessary  to  state  the  particulars  of 
the  Crise  and  of  the  ofder  of  remand,  because 
on  the  intent  and  proper  interpretation  of 
that  order  the  whole  of  the  present  appeal 
turns. 

The  position  of  the  contending  parties 
before  us,  as  regards  family,  is  as  follows : — 


Ghurib  Sahoo 


Shib  Dyal 

1 


Sheo  Lai,  died  May  1841, 
I  Sumbut  1847. 


Phul  ram, 
Balaram, 
and  others 


Khirodhur  Lall, 
*)  (Defend-  | 

>    ants)   r :* \ 

3  Mohabir.nd    j  (p,ai„tif!s). 


The  19th  August  1865. 

Present  : 

Hon'ble  W.  S.  Seton-Karr  and  E.  Jack- 
son, Judges. 

taon  of  partnership  (proof  of>— Judgment 
of  High  Court 

Case  No.  163  of  1865. 

tar  Appeal  from  a  decision  passed  by  the 
're  of  Sarun,  dated  the  sth  April  186^, 

Phalram  and  others  (Defendants), 
Appellants, 

versus 

ittee  Koer,  guardian  of  Mohabir  and 
'MJchunder  Pershad,  minors  (Plaintiff), 

Respondent. 

t-  R,  T,  Allan  and  Baboos  Dwarkanath 
MiiUr,  Unnoda  Pershad  Banerjee,  and 
Mam  Gopal  Ghose  for  Appellant. 

iohoos  Onoocool  Chunder  Mookerjee  and 
Kalee  Kishen  Sein  for  Respondent. 

KSL fei*'*****  of  assets  and  property  of  a  trading 
QM^omr ;  defendants  pleading  dissolution  of  part- 
Hbld  that,  in^  such  trading  cases,  evidence 
tnnembers  of  a  joint  firm  at  some  time  traded 
itteir  own  and  sole  account  is  not  material ;  but 
^Sm™  f\  ^*  *i""  should  be  produced,  and  evidence 
f^mml  MaA  complete  dissolution  adduced. 


Rajendur 

The  suit  was  originally  brought  by  Khi- 
rodhur Lai,  the  father  of  the  plaintiffs,  to 
recover  his  share  in  the  trading  assets  and 
property  of  the  firm  of  Shib  Dyal  and  Shib 
Lai,  which  he  alleged  was  joint  and  undivided 
in  business.  The  firm  was  described  as  car- 
rying on  an  extensive  business  in  sugar,  salt- 
petre, salt,  cloth,  &c.  The  defendants  put  in 
a  long  reply  to  the  action  which  was  institu- 
ted previous  to  the  present  Civil  Code  (Act 
VIIL  of  1859),  declaring  that  the  part- 
nership was  dissolved  in  the  year  1840;  that 
the  father  of  Khirodhur,  who  is  the  grand- 
father of  the  minors,  then  received  his  due 
share  of  the  assets ;  that  the  father  of  the  de- 
fendant traded  separately  and  on  his  own 
account  ever  since ;  and  that  the  plaintiff  had 
no  ground  of  action. 

The  plaintiff,  as  he  had  an  undoubted 
legal  right  to  do,  put  the  defendants  to  the 
proof  of  their  dissolution  of  partnership,  and 
the  Judge  of  the  Zillah  Court,  finding  the 
evidence  to  be  contradictory  and' conflicting, 
finally  declared  in  favour  of  the  defendant,  on 
the  balance  of  evidence,  which  he  thought 
on  the  whole  made  out  their  case.  The 
Judge,  it  is  to  be  observed,  remarked  that 
the  defendants  neglected  to  produce  any  of 
their  books,  but  said  that  allegations  made 
in  Court  by  the  plaintiff  showed  that  he 
had  admitted  trading  on  his  own  account, 
and  that,  in  the  face  of  such  admissions,  a 
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decree  in  his  favour  would  not  be  justifiable, 
allbougb,  but  for  these  admissions,  the  weight 
of  evidence  preponderated  on  the  plaintiff's 
side. 

On  appeal,  the  High  Court,  on  the  date 
alhided  to,  deliberately  reversed  this  finding, 
observing  that  the  defendants  produced  "  no 
'*'  direct  evidence  to  the  winding  up  of  the 
"  firm,  and  that  they  did  not  account  for  the 
''  non-production  of  the  books  up  to  the  date 
*<bf  the  allege  separation."  The  Court 
further  remarked  that  ''legal  proceedings 
'*weve  tfiken  in  the  name  of  the  firm  long 
''aft^r  the  alleged  separation,  at  a  time 
"  when  the  plaintiff  was  not  more  than  lo  or 
"I?  years  of  age."  For  the  above  and  other 
reasons,  the  High  Court  concluded  that  the 
defendants  had  failed  to  satisfy  them  that  the 
firm  was  duly  dissolved,  and  the  partnership 
accounts  wound  up  and  adjusted ;  and  the 
Court  remajided  the  case  for  further  investi- 
gation, on  the  ground  that  the  firm  is  still 
subsisting^  s^nd  directed  the  Lower  Court  to 
take  an  account  of  the  partnership,  as  it  sub- 
sisted in  the  year  1840,  with  its  debts  and 
liabilititt,  and  tp  decide  to  what  share  of  pro- 
fits and  produce  the  plaintiff  was  entitled,  <S:c. 
(see  the  concluding  part  of  the  judgment). 

On  this  the  present  Judge  of  the  Lower 
Court  appointed  Assessors  to  examine  the 
accounts.  The  persons  sat  for  a  fortnight, 
and  examined  the  accounts  of  95  years,  find- 
ing in  the  end  that,  on  the  9th  of  February 
1840,  the  assets  of  the  firm  consisted  of 
7»6 1,^51  rupees,  of  which  the  plaintiff  would 
be  entitled  to  one-half;  while  up  to  the  9th 
of  October  1864  the  profits  had  swelled 
to  a,5i,i88,  &c.,  of  which  the  plaintiff  again 
would  be  entitled  to  one- half. 

The  appeal  is  now  brought  to  endeavour 
to  convince  us  that  the  Judge  has  misin- 
terpreted the  order  of  remand  ;  and  that  the 
(defendants  have  now  proved  that  the  firm 
separated  in  1840  as  originally  contended, 
and  that  the  father  of  the  plaintiff  conducted 
ai  separate  business  ever  since.  The  above 
grounds,  which  are  taken  in  writing  in  no 
Ito  than  four  different  heads,  with  diversity 
of  e]q>res8ions,  have  been  further  supported 
by  the  arguments  of  Mr.  Allan. 

We  are  perfectly  clear  that  it  is  out  of  the 
question  for  us  to  admit  the  appeal  to  hear- 
ing on  any  such  grounds.  This  point«was 
tlie  very  point  decided,  after  a  full  and 
patient  hearing,  by  the  Bench  on  the  last 
occasion,  and  it  is  utterly  impossible  that  we 
ahould  allow  that  judgment  to  be  impugned, 
pr  the  same,  as  was  then  at  issue,  question 
to  be  le-opened,  on  any  grounds  either  of 


additional  evidence,  or  of  the  Court  on  the 
last  occasion  having  failed  to  do  justice^  or  of 
the  expediency  of  the  High  Court's  doing 
justice,  supposing  there  to  have  been  a  fail- 
ure of  the  same,  at  the  eleventh  hour.  We 
cannot  lay  any  stress  on  any  expression  in 
the  order  of  remand,  that  there  possibly 
might  have  been  a  ''  partial  settlement"  at 
any  time  previous  to  the  death  of  the  father 
(Shib  Lai).  That  expression  in  do  vay 
affects  or  alters  the  substance  of  the  judg- 
ment, and  certainly  no  evidence  to  any  par- 
tial adjustment  of  profits  has  been  produced. 
Ail  the  fresh  evidence  tendered  points  to  the 
old  issue,  i*.  e,,  the  absolute  dissolution  of 
partnership  and  cessation  of  the  joint  firm  in 
[84Q. 

But  any  additional  evidence  brought  by 
the  defendants  to  prove  that  the  firm  sepa« 
rated  in  1 840  cannot  now  be  looked  at.  The 
defendants,  on  the  former  occasion,  were  not 
taken  by  surprise.    They  knew  the  extent 
and  character  of  the  plaintiff's  claim.    They 
knew,  further,  that  the  onus  was  on  them 
to  prove  formal  separation ;  and,  while  the 
plaintiff  had  been  a  minor,   they  had  the 
whole  of  the  books  and  account^  in  their 
own  possession.     It  was  on  their  refusal  to 
produce  the  best  evidence  that  the  High 
Court  mainly  grounded  its  reversal  of  the 
Lower  Court's  decree  ;  and  any  evidence  of 
books  and  accounts  now  for  the  first  time 
put  into  Court,  or  any  oral  evidence  since 
discovered  and  produced,  even  if  it  could  be 
received  and  looked  at,  would  be  exposed 
to  the   very  greatest   suspicion.      In  these 
trading  cases,  which  are  common  in  the  pro- 
vince of  Behar,  it  constantly  happens  that 
there  is  evidence,  apparently  showing  that 
members  of  a  joint  firm  have,  at  some  time, 
traded  also  on  their  own  and  sole  account ; 
but  what  must  decide  all  such  suits  are  the 
books  of  the  Urm,  and  the  evidence  to  a  formal 
and  complete  dissolution. 

On  the  record  as  it  stood,  Mr.  Justice 
Seton-Karr,  who  sat  on  the  original  trial, 
has  no  doubt  tliat  the  Bench  of  the  Court  in 
1863  came  to  a  perfectly  just  and  proper 
conclusion.  But,  evep  if  we  now,  as  a  Bench 
of  two  Judges,  entertained  any  doubts  on 
this  subject,  we  ought  never,  on  the  addi- 
tional evidence  now  for  the  first  time  pro- 
duced, to  be  led  away  by  Mr.  Allan's  plausible 
but  fallacious  argument  of  doing  justice/ even 
at  the  eleventh  hour,  as  the  highest  tribunal 
in  this  country. 

If  there  has  been  a  wrong  conclusion  on 
the  original  evidence  as  to  the  existence  of 
the  firm,  which  we  by  no  means  say,  the 
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Privy  Council  Is  the  jjroptr  tribunal  for 
the  appellants  to  have  recourse  to. 

With  regard  to  the  Judge's  order  on  the 
Assessor's  report,  which  is  founded  on  the 
books  of  the  firm,  we  have  only  to  say  that 
it  seems  to  us  right  tn  the  main.  No 
dception  is  taken,  or  can  be  taken,  by  the 
Miendants  to  their  own  books ;  and,  as  for 
tk  allegation  that  the  plaintiff  did  not 
iioduce  his  own  books  when  cdled  for,  we 
Ud  the  plea  to  be  of  no  effect.  The  plaint- 
iff was  a  minor  when  his  father  died,  and 
Us  case  all  along  has  been  that  the  books 
and  accounts  were  wholly  in  the  possession 
of  the  defendants. 

We  find,  then,  the  assets  of  the  firm  in 
October  1840  to  be  Rs.  2,51,183-10-9  as 
IdUows  : — 


Rs. 


A.  P. 

8     I 


67,412  13     1 
8,413     5-    3 


Landed  Property 

Merchandise  and  Trade 

Cash  balance  ... 

To  one-half  of  the  above  the  plaintiff 
k  t^  be  considered  entitled,  or,  in  all,  to 
8s.  i,25,594-5-4i. 

We  think,  however,  that  the  plaintiff  can- 
lot  get  the  above  sum,  and,  in  addition,  that 
^  K^-  38,305,  or  the  one-half  of  the  assets 

diey  stood  in  1840.  The  bboks  show  that 
'the  latter  sum  was  never  withdrawn  by  the 
fclher  of  Khirodhur,  and  it  must  be  held, 
therefore,  to  have  remained  as  part  of  the 
'Ittding  capital,  and  to  have  merged  in  the 
:fiesent  profits  and  assets  of  the  firm  as  they 
^itood  in  October  1864.  We  are  not  quite 
of  the  intent  of  the  Judge  in  this  part 

his  order,  but  we  haye  thought  it  right 

explain  it  as  above. 

•  Neither  can  we  allow  any  interest  on  the 

^kllf  share   of  Rs.   67,412,    which    consists 

>fl(  merchandise,   outstanding  balances,   &c. 

[lot,  with  the  above  modification  and  explana- 

I,  the  decree  of  the  Lower  Court  is  afiirmed, 

ind  the  appeal   dismissed    with    all  costs. 

["The  plaintiff  has  a  right  to  have  his  name 

ii^stered    as     to    his    share    of    the    real 

ipioperty. 


The  2ist  Ang:ust  1865. 

Presint : 

Tlic  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Limitation — Pre-emption  suits. 

Case  No.  12 14  of  1865. 

.  fecial  Appeal  from  a  decision  passed  by 

(he  Judge  of  Paina,  dated  the  2jrd  Janu- 

'   ^   t86s*    offirMing    a   decision    passed 


by  the  firiHh'pAl  Snidh-  Ammi  ^thta  Dii- 
trici,  dated  the  jth  August  1S64. 

Bechun  (Plaintiff),  Appellant, 

versus 

Mahomed  Yakoob  tthan  and  others 
(Defendants),  /Respondents, 

Baboo  Kishen  Succa  Mookerjte  and  Moulvie 
Syed  Murhamut  Hossein  for  Appellant. 

Mr,  C.  Gregory  for  Respondents, 

CUuse  I,  Section  i,  A^  XIV.  of  1850  (limitiR|f » pre- 
emption suit  to  one  year  from  the  time  of  the  purchaser 
takiQg  possession  under  the  impeached  sale),  is  ippli- 
cable  where  the  purchaser  is  opposed  in  obtaining  pos- 
session by  the  vendor  or  some  other  person  assertm^  an 
adverse  title,  but  not  where  the  veridor  does  not  opf^ost, 
and  the  party  opposing  the  kkas  possession  of  the  pur- 
chaser is  a  mere  farmer  claiming  to  pay  the  same  reot 
to  the  purchaser  which  he  had  paid  to  tne  vendor  before 
the  safe. 

The  Court  of  first  instance  tried  the  case 
on  the  merits,  and  dismissed  it  on  tbe 
ground  that  the  evidence  of  the  witnesses 
of  the  plaintiff  in  support  of  her  statements, 
regarding  her  performing  the  necessary 
formalities  before  this  suit  ^s  brx>ught,  was 
incredible. 

The  Lower  Appellate  Court  was  of  opinion 
that  Clause  i,  Section  i  of  Act  XIV. 
of  1859,  does  not  authorize  that  a  claimant 
of  pre-emption  may  stand  by,  while  the 
purchaser  of  the  sale  impeached  may  have 
occasion,  to  sue  others  for  possession,  and  till 
litigation  ends  in  the  highest  Court  of  the 
country.  Where  the  purchaser  is  opposed 
in  obtaining  possession  by  the  vetfcdor  or 
some  other  person,  asserting  an  adverse  title, 
and  so  may  not  have  acquired  any  sort  of 
possession  of  the  property  sold,  the  Law  of 
Limitation  may  be  quoted  to  show  that  tke 
claimant  for  pre-emption  is  required  to  sue 
only  within  one  year  of  the  pttrthaser's 
taking  possession  under  the  sale  impeached. 
In  a  Case,  however,  where  thfe  seller  does 
not  oppose,  and  the  party  opposing  Xhkkhcu 
possession  of  the  purchaser  is  a  mere  farmer, 
who  only  claims  to  pay  certain  rfeht  t6  the 
purchaser,  which,  he  says,  he  was  paying  to 
the  vendor  before  the  sale,  it  cannot  be  said 
that,  until  the  objections  of  the  farmer,  or  a 
such  like  person,  are  finally  settled,  the 
purchaser  has  no  legal  possession.  The 
purchaser  may  have,  when  suing  for  setting 
aside  the  farm,  sued  for  possession  ;  but  it  is 
onlv  the  form  of  possession,  and  not  the  fact 
of  the  purchaser  s  possession,  :hat  can  legally 
be  in  dispute  in  such  a  case.  In  the  case  cited 
by  the  special  appellant  (6th  of  jznwiry 
1865,  page  5,  Weekly  Repotter),  the  par- 
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.chaser  was  opposed  by  a  party  who  pleaded 
that  the  .purchaser  had  no  right  to  take 
possession  at  all,  unless  certain  debts,  due 
from  the  vendor  in  consideration  of  which 
the  objector  said  he  was  in  possession,  were 
paid  off  by  the  purchaser.  In  such  a  case, 
where  there  is  no  possession,  the  purchaser  of 
the  right  of  a  claimant  to  sue  for  pre-emption 
may  be  delayed  to  a. year  from  the  date  of 
the  purchaser's  obtaining  possession  under  a 
final  decree  of  the  highest  Court  in  the 
country,  or  within  a  year  from  the  said 
purchaser  obtaining  possession  out  of  Court 

.  by  paying  off  the  encumbrance. 

The  Lower  Appellate  Court  has,  however, 
put  an  end  to  the  case  of  the  special  appel  • 
lant  by  stating  that,  **  even  if  she  has  a  right 
of  action,  I  disbelieve  the  evidence  produced 
by  her."  By  this  sentence,  ihe  Lower  Appel- 
late Court  means  to  uphold  the  decision  of 
the  Court  of  first  instance'  on  the  merits 
passed  against  the  claim  of  the  special 
appellant. 

We  accordingly  see  no  reason  to  interfere, 
and  dismiss  the  special  appeal  with  costs. 


The  2 1  St  August  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Limitation— Title— Separate  adjudication. 

Cases  Nos.  1021,  1055,  and  1056  of  1865. 

Special  Appeals  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Daccas  dated  the  igih  January  r86^, 
reversing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District ^  dated  the  28th 
April  iS6j. 

Umbika  Soonduree  Dossee  (Defendant), 

Appellant, 

versus 

Mr.  W.  Woodin  and  others  (Plaintiffs), 
Respondents, 

Mr.  G.  C,  Paul  and  Baboos  Hem  Chunder 
Banerjee  and  Motee  Lai  Mookerjee  for 
Appellant. 

Baboos   Sreenath  Doss  and   Greeja  Sunker 
Mojoomdar  for  Re^ondents. 


The  issues  of  limitation  and  title  should  be  tried  t^ 
parately,  and  not  mixed  up  together. 

These  were  cases  of  disputed  boundaiy, 
in  which  the  defendant  set  up,  amongst  other 
pleas,  an  adverse  possession  for  more  than 
1 2  years. 

The  Principal  Sudder  Ameen  considered 
that  it  was  impossible  to  separate  the  issues 
of  limitation  and  title,  and  so  tried  them 
together,  finding  on  the  merits  for  the 
plaintiff. 

It  is  contended  in  special  appeal  that  it 
was  improper  to  mix  up  the  two  issues,  in- 
asmuch as,  however  good  the  special  rt- 
spondents'  title  might  have  been  at  one  time, 
he  might,  by  neglec'.ing  to  enforce  it,  have 
suffered  it  to  lapse,  and  that,  therefore,  a 
decision  on  the  meiits  could  not  include  the 
plea  of  limitation.  Mr.  Paul,  for  the  special 
appellant,  quoted  a  decision  of  the  Privy 
Council  (Volume  VIIL,  Moore's  Indian  Ap- 
peals, page  200)  in  support  of  his  position. 

We  think  that  the  case  must  go  back  in 
order  that  the  issue  of  limitation  may  be 
properly  tried.  The  two  questions  were  not 
mixed  up  together,  so  that  a  decision  on  the 
one  was  impossible  without  adjudicating  on 
the  other  at  the  same  time ;  and  the  special 
appellant  had  the  right  to  prove,  if  he  coald, 
a  superior  title,  »/*«.,  one  of  adverse  posses- 
sion f'^r  more  than  12  years  to  that  of  the 
party  claiming  to  oust  him. 

If  the  Principal  Sudder  Ameen  decides 
the  question  of  limitation  adversely  to  the 
special  appellant,  he  will  then  go  .into  the 
merits,  and,  if  he  does  so,  will  give  his  rea- 
sons for  whatever  decision  he  may  come  to« 
In  the  present  case,  he  has  given  a  lengthy 
recital  of  the  statements  of  either  party,  but 
has  given  no  reasons  for  agreeing  with  the 
one  in  preference  to  the  other. 

Costs  will  follow  the  result. 


The  2ist  August  1865.  Ny 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover. 

Judges, 

Hindoo^Law—Gifta  of  ancestral  property  with* 

out  son's  consent 

Case  No.  1 142  of  1865. 

Special  Appeal  from   a  decision  passed  by 
ihe  Judge  of  Rajshahye^  dated  the  gik 
February  186$,  reversing  a  decision  pass* 
ed   by   the    Principal   Sudder   Ameen   ef 
thai  District,  dated  the  27th  June  1864. 
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Haro  Lai  Chowdbiy  (one  of  the  Defendants), 

Appellanty 

versus 

Kripa  Moyee  Debee  and  others  (PlaintiflFs), 

Respondents, 

Mr.  y.  S.  Rochfort  and  Baboo  Bungshee 
Dhur  ^ein  for  Appellant. 

Bahoos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondents. 

A  gift  of  ancestral  property  by  a  Hindoo  who  has  sons 
latbovt  their  consent  is  valid. 

This  was  a  suit  to  set  aside  an  execution- 
sale,  and  to  recover  possession  of  the  proper- 
ty which  the  plaintiffs  alleged  had  been 
made  over  by  deed  of  gift  to  them  by  their 
Imsbands  on  21st  Cheyt  1256.  The  Judge 
reversed  the  order  of  the  first  Court,  holding 
duu  there  was  nothing  in  the  Hindoo  Law 
prohibitory  of  such  gift  even  in  the  presence 
o(  sons  ;  that  in  this  transaction  no  fraud  was 
alleged  ;  that  the  parties  were  apparently  sol- 
Tent  when  they  made  the  gift ;  and  that  their 
1nd>sequent  acts  proved  the  reality  of  the  gift. 
Mr.  Rochfort,  pleader  for  ihe  special  ap- 
IKlIant,  took  up  the  law-point.  He  also  wish- 
ed to  enter  into,  the  evidence,  and  stated  that 
the  Judge  had  no  grounds  for  coming  to  the 
COBclusion  that  the  gift  was  a  valid  one. 

On  the  law-point,  we  see  no  grounds  for 

Cffering  from  the  opinion  expressed  by  the 

Ige.    If  we   require    any  precedent,   we 

ive  only  10  turn  to  the  opinion  of  the  whole 

the  'Judges   of  the    late  Sudder   Court, 

pressed    in   their  letter  to  the  Judges  of 

Supreme  Court,  bearing  date  2nd  Sep- 

iber  183 1.     They  then  held  unanimously 

[Aat  a  Hindoo  who  has  sons  can  sell,  give, 

pledge,  wiihout  their  consent,  immoveable 

Jstral  property  situate  in  the  Province  of 

;  and  that,  without  the  consent  of  the 

[100$,  he  can  by  will  prevent,  alter,  or  affect, 

succession  to  such  property.     We  dismiss 

Itkia  appeal  with  costs. 


The  22nd  August  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson,. 

Judges. 

(of  Civil  Courts)— Suit  for  dedara- 
ttwiAf  title  as  Lakherajdar  after  decree  for  ar- 
MRi  oC  rtat  under  a  iuibooleut 


Case  No.  11 57  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  o/Midnapore,  dated  the  i^th  March 
i86^y  reversing  a  decision  passed  by  the  Sud- 
der Ameen  of  that  District,  dated  the  gth 
August  186^, 

Tara  Chand  Mytee  'and  another  (Plaintiffs), 

Appellants, 

versus 

Nilambur  Mundul  and  others  (Defendants), 

Respondents. 

Baboo  Gopeenath  Mookerjee  for  Appellants. 

Baboo  Hem  Chunder  Banerju    . 
for  Respondents. 

A  decree  of  a  Revenue  Court  awarding  arreare  of  rent 
for  a  certain  jjear  under  a  kubooleut  against  a  ryot  does 
not  bar  the  jurisdiction  of  the  CivirCourts  ,?  a  sTt 
brought  by  him  for  a  declaration  of  his  title  as  lakhera  . 
dar  in  the  same  land.  i-Kncraj- 

This  is  a  suit  for  a  declaration  of  the 
plaintiff's  title  as  lakherajdar  in  certain 
lands,  which  title,  he  alleges,  has  been 
brought  to  jeopardy  by  a  decree  having  been 
awarded  against  him  for  arrears  of  rent 
under  a  kubooleut  referring  to  the  land 
The  Judge  has  held  that,  as  the  issue,' 
whether  this  land  was  lakheraj  or  not  was 
decided  by  the  Revenue  Authorities/ who 
were  a  competent  Court  to  try  the  question, 
their  decision  was  final  and  conclusive.  This 
is  objected  to  on  special  appeal.  We  do  not 
concur  with  the  learned  Judge  of  the  Lower 
Court.  The  Revenue  Authorities  may  have 
been  a  competent  Court  to  try  the  issue  in 
question  in  order  to  determine  whether  the 
kubooleut  was  given,  and  the  rent  was  to  be 
decreed  or  not.  But  it  does  not  follow  that 
their  ruling  on  the  issue  is  final,  and  that 
such  a  question  cannot  be  re-opened  before 
a  Civil  Court.  The  suit  of  the  plaintiff 
as  now  brought,  is  not  upon  the  same  cause 
of  action  as  the  suit  of  the  plaintiff  in  the 
rent-suit.  The  decision  of  the  Collector 
as  respects  the  payment  of  rent  for  the 
year  for  which  it  has  been  awarded,  may  be 
final.  But  the  plaintiff  now  raises  the 
general  question,  whether  he  is  entitled  to 
hold  rent-free  or  not.  The  Judge  must 
decide  this  question,  and  the  case  is  remand 
ed  to  him  for  that^purpose.  Costs  to  follow 
the  final  result  in  the  case. 
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The  22fid  August  1865. 

Present  : 

The  Hon^le  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Suit  upon  Bill  of  ^ale — Interest  (on  money  under 
attachment  with  Collector). 

Case  No.  382  of  1865. 
Special  Appeal  from  a'decision  passed  by  Mr, 
W.  B,  Brodhurst,  Judge  of  Sarun,  dated 
the  1 2th  December  1864,  reversing  the  deci- 
sion of  the  Principal  Sudder  A  meen  of  that 
District,  dated  the  28th  May  i8s8. 

Rajah  Saheb  Purhlad  Sein  and  others 
(Defendants),  Appellants, 

versus 

Boodhoo  Singh  (Plaintiff),  Respondent , 

Mr,  R,  V.  Doyne  and  Baboos  Dwarkanath 
Mitter,  Unnoda  Pershad  Banerjee^  and 
Mohesh  Chunder  Chowdry  for  Appellants. 

Messrs.  A,  F.  Lingham  and  R.  E,  Twidale 

for  Respondent. 

A  suit  based  on  a  deed  of  sale  to  H  is  materially  af- 
fected by  his  son  T  acceptingr  a  deed  substituting-  an- 
other  agreement  and  transaction  in  lieu  of  his  father's 
deed  of  sale.       • 

In.  the  case  of  money  under  attachment  with  the  Col- 
lector, and  invested  by  him  in  Government  4  per  cent* 
Promissory  Notes,  the  difference  between  that  and  legal 
interest  is  only  claimable  from  the  date  of  release  from 
attachment. 

The  grounds  taken  in  this  special  appeal 
are  four  :  two  upon  the  omission  of  the  pro- 
per issues  by  the  Lower  Appellate  Court  in 
the  order  of  remand,  and  two  on  the  incor- 
rectness of  the  principle  which  the  Lower 
Appellate  Couit  has  applied  to  the  making 
up  the  account  to  which  its  decision  refers. 

It  will  be  necessary  lo  premise  that,  in  this 
case,  one  Baboo  Boodhoo  sues,  as. purchaser 
from  the  widow  of  Talib  Ali  Khan,  the  heir 
of  Hossein  Ali  Khan. 

Hossein  Ali  Khan,  according  to  plaintiff's 
case,  obtained  a  bill  of  sale  of  4  annas  of 
Mehal  Ramnuggur  from  Rajah  Purhlad  Sein 
for  a  consideration  of  Rs.  75,000,  /*.  e.y  oni 
the  understanding  that  the  purchaser  was  to' 
advance  funds  for  the  prosecution  of  the 
Rajah's  claims  to  the  remaining  12  annas  of 
the  Mehal  Ramnuggur. 

The  following  extract  from  the  judgment 
of  this  Court  in  Special  Appeal,  27ih  Sep- 
tember i860,  page  172,  of  the  Privy  Coun- 
cil Transcript,  will  show  other  facts  in  the 

case  : — 

"  The  execution  of  the  bill  of  sale  was  ad- 
**  mitted  by  the  Rajah,  but  he  held  himself 
'*  justified  in  disputing  it  on  the  ground  that 
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the  consideration  alleged  (Rs.  75,000) 
had  not  been  paid.  Payment  of  the  con- 
sideration was  also  pleaded  by  the  plaintiff, 
and  a  duly  signed  receipt  for  the  full 
amount  put  in  by  him,  the  execution  of 
which  was  also  admitted  by  the  Rajah; 
but  the  Courts  below  held  thai  the  full 
amount  had  not  been  paid  as  averred  at 
the  time  of  the  transaction  ;  that  only  a 
portion  of  some  Rs.  20,000  was  ad- 
vanced by  driblets  to  the  Rajah  at  different 
times,  and  consequently  that  the  ca&e  of 
the  plaintiff  was  not  made  out  as  pleaded, 
and  the  Judge  for  this  reason  dismissed 
the  plaintiff's  claim.  But,  at  the  same 
lime,  to  show  his  sense  of  ihe  Rajah's  mis- 
conduct in  signing  deeds  in  a  reckless 
manner,  adjudged  him  liable  to  pay  all 
plaintiff's  costs  in  the  present  action. 
"  The  plaintiff's  ground  of  special  appeai, 
as  laid  before  us  by  the  learned  Advocate- 
General,  is  that  the  Rajah,  having  executed 
and  delivered  to  the  plaintiff  the  bill  of  sale, 
had  thereby  completed  the  saje,  and  con- 
veyed to  plaintiff  whatever  title  he  himself 
possessed  in  the  property  to  the  extent  of 
the  4  annas  mentioned ;  and  that  plaintiff 
is  entitled  to  have  possession  of  this  share 
of  the  estate,  whether  consideration  had 
been  paid  or  not ;  that,  after  execution  of 
the  bill  of  sale,  or  conveyance  of  the  pro- 
perty, the  title  became  vested  in  the  plaintiff, 
and  the  estate  belonged  to  him,  while  the 
consideration-money  belongs  to  the  vendor, 
and  he  can  take  what  steps  he  pleases  to 
enforce  the  payment  of  it ;  but  its  non- 
payment in  full  cannot  nullify  the  sale,  or 
prevent  the  plaintiff  having  possession  of 
the  estate  purchased  by  him." 

The  decision  passed  by  the  Court  was: 
It  appears  to  us  that,  while  in  the  one  tran^ 
action  the  re-payment  of  money  is  entirely 
dependent  upon  the  previous  receipt  of 
the  consideration,  there  being  no  debt 
constituted,  and  consequently  no  amount 
legally  recoverable,  unless  the  money  hto 
been  paid  :  on  the  other,  the  execution  and 
delivery  of  the  bill  of  sale  perfects  and 
completes  the  transactions ;  that,  while  on 
the  one  hand  the  vendor  has  full  power  to 
determine  when  he  shall  execute  and  deli- 
ver the  deed  of  sale,  and  having  postponed 
so  doing  until  the  purchase-money  is  paid, 
yet.  on  the  other,  having  such  power  of  de- 
termination and  discretion,  and  choosinj^ 
to  execute  and  deliver  the  bill  of  sale  to 
the  purchaser  without  receiving  paymem 
of  the  purchase-money,  Such    d6ed  and 
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"soch  act  must  be  regarded  as  a  valid  con- 
"vcyance  of  his  right  and  title  lo  the  pur- 
'^ chaser,  and  debars  him  from  holding  the 
"  land  any  longer  as  the  owner  of  it ;  the 
''ownership  then  becomes  vested  in' the  pur- 
"  chaser,  and  his  title  is  in  this  country  the 
"bill  of  sale  so  delivered  to  him. 

"  The  Judge  having  held  that  the  bill  of  sale 
"was  executed  and  delivered  to  the  plaintiff, 
"should  have  held  the  sale  perfected  and  bind 
"bgapon  the  seller.  Under  the  precedents 
"cited  by  us,  and  with  reference  lo  the  plea 
"that  full  consideration  had  not  been  paid, 
"as  a  large  amount  (some  Rs.  20,000) 
"was  considered  by  the  Judge  to  have  been 
"advanced  in  part  payment,  while  the  seller 
*bad  kept  possession  for  a  series  of  years, 
•he should  have  called  upon  him  to  account 
"far  the  profits  received  by  him  during  the 
•&ne  of  bis  incumbency;  and,  if  the  full 
•amount  with  reasonable  interest  was  not 
^^scharged  from  that  source,  he  should 
•eqly  hold  the  defendant  entitled  to  con- 
•tinne  in  possession  upon  the  ground,  that 
"be had  a  right  to  look  upon  the  estate  sold 
•as  burthened  with  such  a  lien  from  the 
•dnnimstince    attending   the    sale   of  the 

Cperty,  and  not  otherwise.  With  these 
ructions,  which  the  Judge  can  himself 
"carry  out  without  remanding  the  case  un- 
*tler  the  new  Code  of  Procedure,  we  remit 
*ltie  case  to  be  decided  de  novo  in  his  Court 
#«  the  points  now  mooted,  or  upon  others 
which  fairly  arise  in  the  pleadings.'* 

Now,  the  first  point  in   special  appeal  is, 
the  following  issue  of  a  prominent  and 
i]K>rtant  nature  arose  on  the  pleadings,  and 
the  fifth  issue  fixed  by  the  first  Court,  and 
the  decision  of  it  fully  came  within  the 
ision  of  the  above  order  of  remand,  which, 
bcty  provided  in  terms  by  its  concluding 
for  the  trial  of  such  issue,  viz.,  whe- 
plaintiff's  right  under  the  deed  of  sale 
I'Bo^in  AH,  dated  23rd  September  1844, 
not  materially  affected  by  the  fact  that 
7  All,  son  of  Hossein  All,  accepted  a 
tgage  bond  of  the  whole  properly  for  the 
consideration,  as  was  the  basis  of  the 
of  sale  above  referred  to  in  respect  to  4 
Ltttttsof  it? 

.  Another  prominent  and  important  issue. 
^jttdi  arose  on  the  pleadings  was  alleged  to 

_  whether  Rs.  20,000,  or  what  sum,  was 

l^lAlattbe  execution  of  the  deed,  or  when  and 

^9li)iat  proportions  ?    It  was  further  pleaded 

'|b  if  the  fact   were,  that  the  Rs.  20,000 

^fctt  ittt  paid,  then  no  credit  for  Rs.  20,000 


should  have  been  given  by  the  Judge  as  had' 
been  done. 

In  the  matter  of  the  principle  of  calcula- 
tion of  the  account,  the  first  point  urged 
upon  is,  that  none  of  the  money  reached  the 
special  appellant  till  1848  ;  whereas  yearly 
credits  are  taken  from  1845  of  money  which, 
in  faft,  remained  w^ith  ihe  Collector,  and  in 
no  way  came  to  the  appellant  till  the  estate 
was  released  from  attachment.  The  same, 
plea  is  urged  as  to  the  credits  of  1854  to  1858,. 
/'.  e.,  w^hile  the  property  was  again  under 
attachment. 

The  distinct  point  taken  in  respect  to 
the  principle  of  account  is  this,  viz.,  that 
the  account  has  been  based  on  a  deducted 
payment  of  Rs.  20,000,  as  if  made  at  the 
time  of  the  execution  of  the  deed  of  sale, 
whereas  it  is  clearly  shown  and  found  that 
this  was  not  so,  but  that  the  Rs.  20,000,  if 
paid  at  all,  were  paidyr^/w  time  to  time  only, 
and  that  subsequent  to  the  execution  of  the 
deed  of  sale;  and  that  the  deductions  should, 
therefore,  be  credits  only  from  dates  of  actual 
payments. 

We  think  all  these  objections  are  valid. 

On  the  first  plea,  it  is  contended  on  the 
other  side  that  there  was  no  order  in  the 
remand  for  the  trial  of  the  issue  referred  to. 
But  it  is  obvious  that  the  suit,  which  is  based 
on  the  deed  of  sale  to  Hossein  Ali,  must  be 
materially  affected,  if  it  is  found  to  be  a  fact, 
as  pleaded  by  special  appellant,  that  the  son 
of  Hossein  Ali,  viz.,  Talib  Ali,  accepted  a /n^r/- 
gage  deed  substituting  another  agreement  and 
transaction  in  lieu  of  his  father's  deed  o{ 
sale ;  and  we  unhesitatingly  pronounce  that 
the  words  used  in  the  order  of  remand  "  de 
novo,''  or  such  other  points  as  may  fairly 
arise  in  the  pleadings,"  certainly  include 
the  order  for  a  clear  and  distinct  finding 
on  evidence  as  to  the  issue  raised  by  the 
above  plea. 

In  deciding  the  issue,  the  Lower  Court 
must  consider  whether  any  proprietary  rights 
were  ever  delivered  as  a  matter  of  fact  to 
Hossein  Ali  under  the  original  bill  of  sale. 
If  not,  and  the  deed  remained  fn  ^orce,  th& 
question  will  be,  whether  Talib  Ali  consent- 
ed to  the  cancelment  of  that  deed,  and  the 
substitution  for  it  of  the  second  deed.  If, 
however,  proprietary  right  actually  passed 
under  the  bill  of  sale,  and  were  in  any  sense 
exercised  by  Hossein  Ali,  or  his  representa- 
tive or  agents,  then  the  Ix)wer  Court  must 
see  whether  the  subsequent  transaction  by 
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Talib  Ali  amounted  to  re-convevance  of  the 
property  to  the  vendor  followed  by  the  mort- 
gages to  Talib  Ali. 

On  the  second  point,  we  are  of  opinion 
that  there  is  no  sufficient  finding  on  legal 
evidence  that  the  Rs.  20,000  was  paid  as 
alleged.  The  Judge  uses  the  words  :  *'  The 
consideration-money  was  Rs.  75,000,  of 
"  which  Rs.  20,000  are  admitted  to  have 
"  been  received  from  time  ^to  time."  But 
who  made  the  admissions,  and  when,  and 
how  such  admissions  were  recorded,  should 
all  be  shown,  if  such  an  admission  was  made 
to  the  Judge ;  and,  if  not,  the  point  should 
be  decided  upon  full  legal  evidence,  including, 
of  course,  any  specific  admission  which  there 
may  be  on  the  point. 

The  first  objection  taken  in  regard  to  the 
account  is  not  in  any  way  shown  by  the  other 
side  to  be  incorrect.  It  is  admitted  .by 
special  appellant  that  4  per  cent,  accumulated 
in  the  hands  of  the  Collector  by  his  invest- 
ment in  Government  Promissory  Notes  ;  and, 
of  course,  so  much  of  interest  must  be  taken 
as  a  credit  to  special  appellant ;  but  the  differ- 
ence between  that  and  legal  interest  can  only 
be  calculated  from  the  date  or  dates  on  which 
the  money  actually  reached  special  appellant's 
hands. 

On  the  second  matter  of  the  principle  of 
account,  of  course,  th.e  credit  must  follow  the 
finding  of  fact  as  to  the  date  or  dates  on 
which  the  Rs.  20,000,  or  portion  of  it,  were 
paid. 

In  this  Niew  we  decree  the  special  appeal, 
and  remand  the  case  to  be  re-tried  with  re- 
ference to  the  above  remarks. 


The  22nd  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Mortgage<^Notice  of  foreclosure  (to  pnrcluiflers 
of  Mortgagor's  equity  of  redemption). 

Case  No.  1286  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  E.  S,  Pearson^  Judge  of  lirhoot, 
dated  the  16th  February  186 ^^  affirming 


a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  da:ted  the  i8th  March 
1864. 

Kishen  Bullubh  Muhta  (Plaintiff),  Appellant, 

versus 

Messrs.  Belasoo  Commur  and  others 
(Defendants),  Kespondents. 

Mr.  A.  F.  Lingham  for  Appellant. 
Mr.  J.  Baptist  for  Respondents. 

In  what  cases  notice  of  foreclosure  should  be  given 
to  private   purchasers   of   a  mortgagor's    equity  of| 
redemption. 

Phear,  J. — This  is  a  foreclosure  suit  In  I 
other  words,  it  is  a  suit  to  obtain  a  declaration 
of  right  to  certain  mortgaged  lands,  on  the 
ground  that  the  year  of  grace  has  expired 
since  the  giving  of  due  notice,  according 
to  Regulation  XVII.  of  1806. 

Both  the  Lower  Courts  have  found  that, 
after  the  making  of  the  mortgage,  the  nxHt-i 
gagor  had  sold  his  equity  of  redemption  ;  and 
that  the  plaintiff  had  not  given  notice  of 
foreclosure  to  the  vendee.  On  this  account 
they  concluded  that  the  notice  required  byj 
Section  8  of  Regulation  XVII.  of  1806  had 
not  been  given,  and  accordingly  they  bothi 
dismissed  the  plaintiff's  claim. 

On  special  appeal,  the  plaintiff  urges  thatj 
these  decisions  are  wrong,  because  ''  a  pur- 
chaser from  a  mortgagor  or  his  representativt 
is  not  entitled  to  be  served  with  notu 
of  foreclosure."  This  seems  to  me  in  it 
unqualified  form  a  somewhat  bold  conten 
tion.  The  words  of  the  Section  are  as  fd- 
low  :  "  Whenever  the  receiver  or  holder  ol 
"  a  deed  of  mortgage,  &c.,  may  be  desiroi 
**  of  foreclosing  the  mortgage,  and  renderii 
"  the  sale  conclusive  on  the  expiration 
"  the  stipulated  period,  &c.,  he  shall  (aft« 
'*  demanding  payment  from  the  borrower 
"his  representative)  apply  for  that  pui_ 
"  by  a  written  petition,  &c ,  to  the  Judge 
"  the  Zillah  or  City  in  which  the  mortgaj 
**  lands  or  other  property  may  be  siiuj 
"  The  Judge,  on  receiving  such  wriite| 
"  application,  shall  cause  the  mortgagor 
"  his  legal  representative  to  be  ^rmsh< 
''  with  a  copy  of  it,  and  shall,  at  the  sai 
"  time,  notify  to  him  by  a  perwannah,  und( 
"  his  seal  and  official  signature,  that,  if 
"  shall  not  redeem  the  property  mongag< 
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"in  the  manner  provided  for  by  the  forego- 
"ing  Section  within  one  year  from  the  date 
"of  the  notification,  the  mortgage  will  be 
"finally  foreclosed,  the  conditional  sale  will 
"become  conclusive." 

From  this  I  unrderstand  that  the  com- 
mencement of  the  final  year  of  grace  dates 
with  the  alternative  of  a  notice  either  to  the 
mortgagor  or  to  his  legal  representative ;  and 
that,  if  neither  alternative  has  happened,  the 
Tear  of  grace  cannot  have  begun  to  run. 
And,  although  the  Judge  is  the  instrument  to 
give  the  notice,  the  mortgagee,  who  desires 
to  make  it  the  basis  of  a  forfeiture  to  the 
mortgagor  of  the  equity  of  redemption,  must 
lake  care  to  put  the  Court  in  motion  for  the 
purpose,  and  cannot  claim  his  strict  legal 
rights  while  the  notice,  from  whatever  cause, 
(excepting  only  the  fault  of  his  adversary) 
remains  unissued. 

I  may  remark  that  I  employ  the  term 
^iiSQing  of  notice"  as  synonymous  with  the 
word  "notification,"  which  is  used  in  the 
Regulation,  because  a  decision  of  the  late 
Sndder  Court,  reported  in  No.  7,  Select  Re- 
ports, page  264,  judicially  declares  that  it  is 
so;  at  the  same  time  I  desire  to  say  that,  in 
my  judgment,  this  is  not  only  an  immaterial 
mid  forced  construction  of  the  word  "  notifi- 
catwn"  as  used  in  the  Regulation,  but  is  also 
directly  contrary  to  all  principles  of  equity 
•ad  good  conscience,  by  which  I  conceive  the 
Court  ought  to  be  guided  when  called  upon 
to  give  effect  to  an  enactment  which  the  Le- 
gidature  has  made  for  the  express 'purpose 
of  creating  for,  and  securing  to,  a  mortgagor 
eqwtable  rights  beyond,  and  even  in  contra- 
mction  to,  the  strict  letter  of  his  contract. 
The  result  of  this  most  unnecessary  con- 
ibnctionin  any  particular  case  may  well  be 
iat,  notwithstanding  the  Regulation,  and 
'Without  laches  of  his  own,  the  unfortunate 
Hoitgagor  gets  none  of  the  equity  of  re- 
iemption  which  was  intended  for  him. 

Next,  then,  comes  the  question,  what  is 
the  meaning  of  the  term  *'  mortgagor's  legal 
Spresentative ''  ?  I  conceive  the  words  na- 
tealiy  designate  that  person  who,  either  by 
kv  or  by  contract  between  the  parties,  sue- 
tteds  the  moTtgagojr,  whether  mediately  or 
lunediateiy,  in  the  position  which  he  holds 
idative  to  the  mortgagee  in  respect  of  the 

Herty  which  is  the  subject  of  mortgage ; 
widi  this  view  I  believe  all  the  published 
dbddons  of  this  Court  accord,  as  well  as  those 
if  die  late  Sudder  Court.  Now,  a  succession 
tf  fills  kind  may  occur  either  by  reason 
if  tte   death    of    the    mortgagor,    or    by 
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assignment  of  the  equity  of  redemption  as 
a  consequence  of  insolvency,  execution  of  a 
decree  of  Court,  or  voluntary  contract:  only 
it  should  be  observed  that,  in  the  latter  cases, 
the  assignment  must  not  be  inconsistent 
with  the  terms  of  the  original  mortgage,' 
and  must  generally  be  assented  to  by  the 
mortgagee,  or,  in  other  words,  must  be  such  as 
the  mortgagee  is  bound  to  recognize.  When 
the  mortgagee  desires  to  foreclose,  there  can 
never  be  the  least  practical  diflSculty  in 
ascertaining  whether  the  equity  of  redemp^ 
tion,  as  against  the  mortgagee,  is  in  the  hands 
of  the  original  mortgagor  himself,  or  in 
those  of  one  of  the  substitutes  for  him  just 
described ;  and  in  whatever  of  these  it  is 
found  to  be,  to  that  .one,  in  my  judgment, 
the  notice  must  be  issued  4n  order  to  initiate 
the  year  of  grace,  whether  it  was  by  public 
or  private  sale,  or  otherwise  that  the  assignee 
in  question  obtained  his  right  to  the  assign- 
ment. But  when  once  the  time  of  grace  is 
set  running  no  subsequent  assignment  of  his 
equity  of  redemption  will  stop  it.  If,  there- 
fore, in  the  case  before  us,  the  equity  of 
redemption  was  duly  and  completely  assigned 
in  such  a  way  as  to  bind  the  mortgagee 
be/ore  the  notice  of  foreclosure,  then  the 
notice  is  not  sufficient,  which  has  not  beefl 
issued  to  the  assignee ;  but,  if  the  assignment 
took  place  after  the  notice  to  the  mortgagor, 
then  no  notice  to  the  assignee  is  necessary, 
and  the  mortgagee  ought  to  have  the  bene- 
fit of  his  proceedings.  It  cannot  be  gathered 
from  the  Lower  Appellate  Court  when  the 
notice  of  foreclosure  was  served  relative  to  the 
assignment,  or,  indeed,  whether  any  notice 
at  all  was  served.  I  would,  therefore,  send 
back  the  case  for  re-determination  in  view  of 
the  above  remarks. 

Bqyleyy  J, — The  Lower  Appellate  Court 
having  held  in  this  case  that  notice  to: the 
purchaser  by  private  sale  of  the  right  to 
equity  of  redemption  of  a  mortgagor  is  rer 
quisite,  the  special  appeal  is  now  brought  here 
on  the  one  ground,  that  there  is  no  authority 
in  law  for  the  Lower  Appellate  Court  thus 
holding. 

The  passage  and  cases  cited  in  pages 
212  and  213  of  Mr.  Macpherson's  Work  (3rd 
edition)  on  Mortgages  seem  to  leave 'the 
matter  one  of  some  doubt  and  conflict*.  "  But, 
on  the  whole,  I  think  that  the  greater  pre- 
ponderance of  authority  is  to  be  given  to  the 
view  that,  unless  the  mortgagor  gave  notice 
of  a  private  sale  of  his  equity  of  redemption, 
or  unless  otherwise  cognizance  on  the  part  of 
the  mortgagee  of  the  transfer  by  such  sale 
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IB  fully  shown,  the  moitgagcje  is  not  bound  to 
giMs  notice  to  private  purcGasers  of  a  moit- 
fl^or's  equity  Ki  redemption.  This  view 
is  to  some  extent  suH>orted  by  the  decision 
^  Justices  Kemp  and  Shumbhoonath  Pundit 
in  tU»  ^ase  (page  292,  Marshairs  Reports, 

Vtf .  I.). 

But,  at  the  same  time,  I  conceive  that,  if 
the  notice  shall  have  been  served  on  the 
faortgagor  be/are  his  assignment,  the  notice 
^as  been  sufficiently  served,  and  no  further 
notice  t9  the  as»gnee  is  necessary.  As  the 
Lower  Appellate  Court  has  not  clearly  found 
^is  latter  matter,  the  case  may  be  remanded 
feo  be  retried  with  reference  to  these  remarks. 


The  92nd  August  1865. 

Prisent : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 

Judges. 

Principal  and  Agent— Constructive  Pnrchase— 
Nature  of  proof  requisite. 

Spfctai  Appeals /rom  a  decistm  passed  by  the 
yudge   of  Bhaugulpore^   dated  the    2jth 

'  February  rS6St  affirming  a  decision  passed 
4v  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  27th  April  1864. 

Case  No.  973  of  1865. 

Must.  Roohonissa  and  others  (Defendants), 

Appellants, 

versus 

Syud  Woolfut  AK  (Plaintiff)  Respondent, 

Moonshee  ArAeer  Alt'  Khan  Bahadoor,  Mr, 
J.  Baptist,  and  Baboo  Onoocool  Chunder 
Mookerjee,  for  Appellants. 

Mr,  C,  Gregory  for  Respondent. 

Case  No.  1160  of  1865. 

Meer  Sufdur  Ali  (one  of  the  Defendants), 

Appellant, 

versus 

Syud  Woolfut  Ali  (Plaintiff),  Respondent. 


Mr,  J,  BaptiU  and  Bnboo  Onoocool  Ck^nier 
Mooker/te  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

Suit  by  a  principal  against  his  accent  to  recover  pnv 
perties  ptirciiased  by  the  latter  out  m  the  former's fonds. 
Held  that  the  fact  of  the  defendant  being  the  phmtit'fi 
agent,  and  having  no  means  to  purchase  out  of  hism 
funds,  was  not  ^pr  5^  sufficient  to  establish  even  z^rimii 
facie  case  of  constructive  purchase.  To  make  oat  t 
case  of  constructive  purchase,  the  plaintiff  must  prove 
not  only  that  the  defendant  was  his  agent,  but  that,  at 
the  time  he  made  the  purchase,  he  had  in  hts  hvaSi 
funds  of  the  plaintiff  sumcient  to  make  the  purchase. 

This  is  a  case  of  a  principal  suing  his 
agent  on  the  allegation  that  he,  having  the 
charge  and  the  management  of  his  funds, 
fraudulently  bought  certain  properties  out 
of  these  funds  in  the  names  of  his  wives. 
The  suit  is  to  recover  these  properties  out  of 
his  hands. 

Both  the  Courts  have  found  that  the  de- 
fendant was  in  the  service  of  the  plaintiff, 
acting  as  his  general  agent  at  the  time  tbe 
purchases  were  made.  They  also  find  that 
the  purchases  were  made  out  of  the  plaintiffs 
funds,  and  that  the  defendant  held  the  pur- 
chased property  in  trust  for  the  plaintiff, 
the  wives'  names  being  merely  used  ficti- 
tiously. 

Both  the  agent  and  his  wive's  appeal  gainst 
the  decision. 


It  is  not  clear  in  what  way  the  Judge  has 
arrived  at  the  conclusion  that  the  purchases 
were  made  out  of  the  plaintiff's  funds>  and 
that  the  defendant  held  the  purchased  pro- 
perties in  trust  for  the  plaintiff.  But  as  far 
as  we  have  been  able  to  acquaint  ourselves 
with  the  facts  of  the  case,  and  the  nature  of 
the  evidence  which  has  been  adduced  to  sup- 
port it,  we  think  that  when  the  Judge  says 
the  funds  were  the  funds  of  the  plaintiff,  he 
means  that  they  must  be  considered  to  be  so 
constructively,  for  there  does  not  seem  to 
be  any  evidence  that  the  plaintiff  supplied 
the  defendant  with  any  special  funds  on  the 
occasion,  nor  any  evidence  sufficient  to  iden- 
tify the  money  used  for  the  purchase  as  the 
money  of  the  plaintiff. 

It  being  then  a  case  of  constructive 
purchase  and  a  constructive  trust,  it  is  not 
sufficient  for  the  Judge  to  say  that  he  find^ 
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£pom  the  evidence  that  the  purchase  was 
made  out  of  the  plaintiff's  funds,  and  that 
the  defendant  was  his  trustee  in  regard  to 
the  property  so  purchased.  The  facts  which 
the  Judge  considers  established  do  not 
eoffice  to  prove  a  constructive  purchase  and 
a  constructive  trust.  The  defendant  may 
Int  been  the  plaintiff's  agent  at  the  time 
le  made  the  purchases,  and  he  may  have 
W  DO  means  to  make  the  purchases  out 
if  Ik  own  funds,  but  these  two  facts  are 
Ipiie  inadequate  by  themselves  to  establish 
cm  a  prima  facie  case  of  constructive 
yoidiase.  The  Judge  needs  not  to  be 
that  an  agent  may  acquire  properly 
himself,  and  there  is  no  presumption 
the  property  he  acquires  during  his 
is  the  property  of  his  master.  There- 
to take  that  as  evidence  against  the 
idant,  and  to  hold  that  the  property  is 
plaintiff's,  because  the  defendant  had  no 
s  of  his  own  to  make  the  purchase,  is 
a  legal  mode  of  adjudicating  the  question 


m 


To  make  out  a  case  of  constructive  pur- 
at   all,   the  plaintiff  would   have  to 


prove  not  only  that  the  defendant  was  his 
agent,  but  that  at  the  time  he  made  the  pur- 
chases he  had  in  his  hands  funds  of  the 
plaintiff  sufficient  to  make  the  purchase. 
Without  this  proof  the  plaintiff  does  not 
even  start  his  case,  for  if  it  is  not  shown 
that  the  defendant  had  funds  of  the  plaintiff 
adequate  to  make  the  purchase,  what  ground 
is  there  for  holding  that  the  property  be- 
longs to  the  plaintiff?  This  proof  is,  there- 
fore, absolutely  essential ;  and  unless  the  Judge 
can  find  this  proof  in  the  evidence  which  has 
been  adduced,  the  plaintiff  must  be  considered 
to  have  failed  in  his  suit.  It  is  not  for  us, 
sitting  in  special  appeal,  to  say  whether  the 
evidence  does  establish  this ;  and  we  must, 
therefore,  remand  the  case  that  the  Judge 
may  examine  the  evidence,  and  if  he  finds 
that  it  does  establish  that  the  defendant  had 
funds  of  the  plaintiff  sufficient  to  make 
the  purchase,  that  fact,  coupled  with  the 
other  facts  found,  would,  we  think,  suffice 
to  throw  the  burden  of  proving  a  purchase 
out  of  his  own  funds  upon  the  defend- 
ant. This  order  of  remand  .disposes  of 
both  the  appeals. 


RULINGS  OF  THE  HIGH  COURT  UNDER  ACT  X.  OF  1859. 


The  9th  May  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Judges, 

Gomastah— Power  of,  to  sjant  pottahs. 

Case  No.  67  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tipper  ah,  dated  the  2gth  Septem- 
ber 186^^  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
Jith  July  1864. 

Ealee  Coomar  Doss  (Plaintiff),  Appellant, 

versus 

Sheikh  Anees  (Defendant),  Respondent. 

Bahoos  Chunder  Madhub  Ghose  and  Sree- 
nath  Banerjee  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

U  does  not  He  within  the  ordinary  scope  of  a  gomas- 
teh's  anthority  to  grant  pottahs.  Special  authority  to 
pant  them  is  necessary. 

In  this  case  the  special  appellant,  as  the 
dor-ijaradar  for  three  years  commencing 
from  1370  B.  £.,  sued  the  defendant  at  the 
end  of  the  year  1270  for  a  kubooleut  at  a 
specified  amount  of  rent  for  the  three  years 
(rf  the  dur-ijara. 

The  defendant  pleaded  a  pottah  for  the 
three  years  from  the  gomastah  of  the  plaint- 
iS.  The  genuineness  of  this  pottah  and 
the  authority  of  the  alleged  grantor  were 
dented  by  the  plaintiff  and  by  the  said  go- 
mastah in  his  deposition  on  oath,  and  the 
late  of  rents  mentioned  in  the  said  pottah 
vere  stated  by  the  plaintiff  to  be  below  the 
prevailing  rates  in  the  neighbourhood. 

Apparently,  there  was  some  dispute  also 
regarding  the  quantity  of  lands  held  by  the 
defendant. 

The  defendant,  in  support  of  his  allega- 
tions, produced  another  pottah  from  the  dur- 
ijaiadar  who  held  before  the  plaintiff,  and 
me  plaintiff  produced  a  pottah  given  by  him 
to  another  ryot.  The  first  Court  found  on 
evidence  that  the  pottah  set  up  by  the  de- 
iendant  was  not  in  the  hand-writing  of  the 


gomastah  of  the  plaintiff ;  that  the  latter  had 
no  authority ;  that  there  was  no  proof  of  the 
defendant  having  paid  rents  to  the  former 
dur-ijaradar  under  the  pottah  which  the 
defendant  produced  as  the  pottah  of  the  for* 
mer  dur-ijaradar;  that  the  pottah  given  by 
the  plaintiff  direct  to  another  ryot  was 
proved  ;  and  that  the  rates  of  rent  provided 
for  in  the  pottah  now  set  up  by  the  defend- 
ant were  below  the  rate  actually  paid  be- 
fore by  the  defendant.  The  Court  then  pro- 
ceeded to  try  the  case  on  the  merits,  and  to 
pass  a  decree  for  a  kubooleut  at  the  rates, 
and  for  the  lands  that  it  considered  were 
proved  by  a  local  investigation  and  other 
evidence  in  the  case.  The  Lower  Appellate 
Court,  having  examined  the  writing  of  the 
pottah  in  this  case  and  in  20  other  similar 
suits  brought  by  the  plaintiff  against  20  other 
ryots,  who  also  plead  similar  pottahs  from 
the  plaintiff's  aforesaid  gomastah,  and  hav- 
ing compared  these  writings  with  the  pottah 
which  the  first  Court  had  caused  the  go- 
mastah to  write  4n  its  presence,  came  to  a 
conclusion  that  the  pottah  in  dispute  was 
written  by  the  said  gomastah.  It  then 
proceeded  to  try  the  question  of  the  author- 
ity of  the  gomastah  to  grant  the  pottah,  and 
held  that  the  plaintiff  must  prove  that  no 
such  power  was  given  to  the  gomastah ;  that 
he  has  not  produced  the  kubooleut  he  is 
likely  to  have  taken  from  his  gomastah; 
that  he  does  not  prove  that  only  limited 
powers  were  given  to  the  gomastah ;  and 
the  Court  decided  that,  the  plaintiff  having 
failed  to  prove  all  this,  it  was  to  be  presum- 
ed that  the  gomastah  had  the  authonty  to 
grant  the  pottahs. 

The  Court  thought  it  unnecessary  to  try 
the  other  question  which  had  been  tried  by 
the  first  Court  connected  with  the  fact  of  the 
execution  of  the  pottah,  and  of  the  authority 
to  execute  it.  Having  dismissed  the  case 
upon  this  ground,  the  Lower  Appellate  Court 
had  no  occasion  to  try  the  propriety  of  the 
rates  at  which  the  plaintiff  sued  for  a  kubooleut. 
The  decision  in  this  case  will  affect  the  trial 
of  the  other  20  special  appeals  preferred 
by  the  plaintiff  in  the  cases  mentioned  be- 
low. We  think  the  investigation  by  the 
Lower  Appellate  Court,  especially  as  regards 
the  question  of  the  authority  of  the  gomas- 
tah, is  substantially  defective.    The  prece- 
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dent  quoted  by  the  Judge  (page  3  of  Ha/s 
Decisions,  12th  July  1863)  has  been  since 

•  and  February  1865.  page     OVer-ruled .  Tbc 

55,  Volume  If.,  and  31st  true  principle  appli- 
of  August  1864,  page  56,  1.1        .._    *li        ^^ 

Volume  I.  of  the  Weekly  Cable  ta  the  case 
Reporter.  is    to    be    found    in 

the  c^ses  noted  in  the  margin.* 

The  Lower  Appellate  Court  should 
distinctly  ascertain  whether  any  written 
power  was  given  to  the  gomastah  by 
the  plsJnttff,  and  what  were  the  powers 
and  duties  entrusted  to  him ;  whether  any 
pottah,  and,  if  so,  by  whom,  has  been  given  to 
other  ryots  of  the  property,  besides  the 
ryots  who  are  defendants  in  this  and  the 
other  20  suits ;  whether  any  pottahs  given 
by  this  gomastah  have  been  recognised 
and  confirmed  in  any  and  what  ^manner  by 
the  plaintiff;  what  rents  the  ryots,  who 
are  now  sued,  paid  before  to  the  former 
dur-ijaradar ;  and  whether  the  rates  of  rents 
mentioned  in  the  pottahs  now  set  up  by 
them  are  below  those  paid  before  them. 
Having  found  these  facts,  the  Court  must 
draw  such  conclusions  as  it  thinks  will  be 
fairly  deducible  from  the  findings  and  evi- 
dence with  regard  to  the  fact  of  the  genuine- 
ness of  the  pottah  and  of  the  authority  of 
the  gomastah  to  grant  it. 

The  case  is  accordingly  remanded  to  the 
Lower  Appellate  Court.  The  order  in  this 
case  will  also  apply  to  these  20  cases  from 
Nos.  68  to  87  of  1865,  both  inclusive,  which 
are  also  to  be  remanded  with  the  same  direc- 
tions. 


The  lothMay  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Limitation  under  Act  X.  of  1849  (not  affected  by 
proceedings  of  Civil  Coiirt  nacing  rate  of  rent) 
'*  *"  Idf  back  reatft 


Case  No.  3 191  of  1864  under  Act  X.  of  1859. 

Specml  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24'Pergunnahs,  dated  the  12th 
July  i862y  modifying  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  2jrd  April  1864, 

Nawab  Nazir  Sidij  Nazir  Ali  Khan  Bahadoor 
(Defendant),  Appellant, 

versus 

Jugut  Tara  Chowdhrain  (Plaintiff), 
Respondent, 


Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Hemchunder  Banerjee  for 
Respondent. 

The  fixing-  of  the  rate  of  rentm  an  execution^proeeed- 
ing  of  the  Civil  Covrt  wiU  not  save  the  limitation  under 
Act  X.  of  1S59. 

Where  a  suit  is  pending-  to  determine  the  rate  of  rent, 
back  rent  can  be  sued  fbr  only  within  one  year  of  the 
determination  of  the  rate. 

This  is  a  suit  for  rent  under  Act  X.  Plaint- 
iff claims  rent  from  1852.  The  appellant, 
defendant  in  ^  ease,  is  wilHng  to  pay  the 
rent  for  the  three  years  previous  to  suit,  but 
objects  to  the  old  part  of  the  claim.  We 
think  that  plaintiff  cannot,  in  this  suit;  obtm 
more  than  defendant  is  wilimg  to  pay. 
Plaintiff  will  have  his  rent  for  the  Bengalee 
years  1267,  1268,  and  1269. 

Plaintiff  contends  that  the  rent  was  fixed 
and  became  due  in  an  execution-proceeding 
of  the  Civil  Court  in  1862,  and  that  he  may 
bring  his  suit  for  the  whole  within  three 
years  of  that  date.  But,  besides  a  doubt  as 
to  the  jurisdiction  of  the  Priacipal  Sudder 
Ameen  who  so  fixed  it,  and  the  retrospective 
effect  of  the  order,  we  do  not  think  tfatt  the 
effect  would  be  to  save  the  Kmhatjon  under 
Act  X.  Plaintiff  quotes  cases  to  show  that,  if 
a  suit  were  pending  to  determine  the  rent, 
the  back  rent  may  be  sued  for  any  time  with* 
in  one  year  of  the  determination  of  the  rate*; 
but,  if  that  be  so,  it  still  will  not  cover 
plaintiff's  case,  as  he  did  not  sue  within  one 
year.  Plaintiff's  only  remedy  for  the  past 
period  seems  to  have  been  by  execnch^  tia 
civil  decree  for  wasilat.  Plaintiff  will  kave 
costs  of  all  Courts  in  proportion  on  the  whole 
amount  now  declared  to  be  due.  Any  9ivn 
paid  into  Court  will  be  taken  in  part  satis- 
faction of  the  decree. 


The  loth  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbboomdi 

Pundit,  Judges, 

Rights  of  OccoiMuicy— Transfer  of  Tcoar^ 

Case  No.  120  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  Ar 
the  Judge  of  Hooghly^  dated  the  2^ 
December  1864^  modifying  a  decisis 
passed  by  the  Deputy  Collector  of  tk$ 
District,  dated  the  28th  June  1864. 


f 


.1865.] 


JiriX. 


THE   WEEKLY    REPORTER. 


Ruiings, 


Sreenmi  Bose  and  others  (Defendants), 
Appellants, 

versus 

Bissonath  Ghose  and  others  (Plaintiffs), 
Respondents, 

Baboo  Nilmadhub  Sein  for  Appellants. 
None  for  Respondents. 

Hk  determination  of  the  fact  whether  or  not  a  tenure 
vidi  rig'hts  of  occupancy  is  transferable  by  sale  de- 
pends upon  local  custom. 

The  Court  below  has  disallowed  the  sale  of 
Ac  rights  of  occupancy  enjoyed  by  a  tenant. 

It  cannot  be  denied  that  such  tenures  are 
occasionaliy  saleable,  and  the  determination 
rf  the  fact,  whether  any  particular  tenure 
n  saleable  or  not,  depends  upon  the  local 

The  case  is  remanded  to  the  Lower  Appel- 
lie  Court  to  £nd  out  what  is  the  local  custom 
4ft  this  point,  and  to  decide  in  accordance 
*ith  it  the  question  whether  the  tenure  may 
k  transferred  by  sale. 


The  10th  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Judges, 

Pffindpia  and  Agent— Title. 

[Cue  No.  no  of  1865  under  Act  X.  of  1859. 

Appeal  from  a  decision  passed  by  the 
r;  ^udgt  4^  Afidnapore,  dated  the  22nd  Sep- 
-,  timber  tS6^,  reversing  a  decision  passed  by 
ike  Deputy  Collector  0/ that  District ,  dated 
[i  Ae  2gth  July  1864, 

Dhontm  Joy  Kur  (Defendant),  Appellant. 

versus 

Gobind  Churn  Doss  Mohunt  (Plaintiff), 

Respondent. 

Baboo  Tarucknath  Sein  for  Appellant. 

BobQO  Woopendur  Chunder  Bose  for 
Respondent. 

Ao  agent  employed  in  collecting  rent  cannot  question 
•»  title  of  his  principal  to  receive  the  rent,  but  must 
r  ifeni  all  tiiat  be  coUects. 

The  special  appellant,  as  the  agent  of  his 

^ipal,  must  pay  all  that  he  has  collected 

Mas  master,  and  cannot  be  allowed  to  plead 

question  regarding  the  title  of  his  prin- 

1  to  realize  the  rents  in  dispute.    The 

id  s^{>eal  is  rejected  with  costs. 


The  loth  May  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Suit  for   Kuboolent— Plea  of  separate   title— 
Non-receipt  of  rent 

Case  No.  3350  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  Sth  July  1S64, 
affirming  a  decision  passed  by  the  Assistant 
Collector  of  that  District,  dated  the  28th 
April  1864, 

Syed  Jeshan  Hossein  (Plaintiff),  Appellant, 

versus 

Bakur  and  others  (Defendants),  Respondents, 
Mr,  R,  E.  Twidale  for  Appellant. 
Mr.  C,  Gregory  for  Respondents. 

.^wf"u-  ^^*'  ^..h"^P?JS"^  **  "<>*  ^^^  correct  mode  of 
establishing  a  title.  Wheie  a  separate  title  is  pleaded, 
and  there  is  no  proof  of  receipt  of  rent  from  the  party 
from  whom  the  kubooleut  is  required,  the  question  of 
title  must  be  decided  before  the  suit  for  a  kubooleut  can 
proceed. 

Plaintiff  sued  one  Bakur  for  a  kubooleut 
under  Clause  i,  Section  23,  Act  X.  of  1859. 

The  defendant  Bakur  answered  that  he 
was  the  servant  of  one  Mahomed  Ibrahim, 
and  had  occupied  the  land  under  him,  and 
had  never  paid  rent  to  the  plaintiff. 

Mahomed  Ibrahim  appeared  also,  claiming 
the  land  as  his  lakheraj. 

The  Deputy  Collector,  considering  it  prov- 
ed from  the  evidence   that   defendant  had 
never  paid  rent  to  plaintiff,  but  had  occupied 
the  land  as  the  servant  of  Mahomed  Ibrahim 
dismissed  the  plaintiff's  claim.  ' 

The  Judge,  on  appeal,  though  his  judg- 
ment  is  not  so  clear  as  it  mij^ht  be,  and  con- 
tains matter  which  had  better  have  been 
omitted,  substantially  came  to  the  same  result. 

Plaintiff  now  appeals  specially,  urging 
that  the  case  has  miscarried,  and  the  Judge 
should  have  tried  his  right  to  receive  a 
kubooleut  from  Mahomed  Ibrahim.  But  we 
think  this  is  not  so.  A  suit  for  a  kubooleut 
is  not  the  correct  mode  of  esublishing  a  title, 
and  when  a  separate  title  is  pleaded,  and 
when,  as  in  the  present  instance,  no  receipt 
of  rent  from  the  party,  from  whom  the  kuboo- 
leut is  required,  is  proved,  the  question  of 
title  must  be  decided  before  the  suit  for  a 
kubooleut  can  proceed. 

Under  this  view,  we  reject  the  special 
appeal  with  costs. 

g  * 
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The  nth  May  1865. 


Present : 


The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Suit  for  declaration  to  set  aside  right  to  quit-rent 
tenure — No  Notice— Order  for  assessment. 

Case  No.  3505  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judicial  Commissioner  of  Chota  Nag  pore , 
dated  the  jrd  September  1864,  reversing  a 
decision  passed  by  the  Extra  Assistant  Com- 
missioner of  Maunbhpom,  dated  the  loth 
August  186 J, 

Ghunshyam  Chobey  (Defendant),  Appellant, 

versus 

Kasheenath  Shanteekaree  and  others 
(Plaintiffs),  Respondents, 

Baboos  Nilmadhub  Bose  and  Ashootosh 
Dhur  for  Appellant. 

Baboos  Juggadanund  Mookerjee  and  Banee 
Madhub  Banerjee  for  Respondents. 

In  a  suit  for  a  declaration  of  title  to  set  aside  an 
alleged  right  to  a  quit-rent  tenure,  no  no^ce  under 
Section  13,  Act  X.  of  1859,  is  required. 

In  such  a  suit  it  is  premature  to  go  beyond  a  decree 
for  a  declaration  of  title,  and  to  order  assessment  at 
village  rates. 

The  main  plea  is  that  the  petitioner  is 
entitled  to  hold  at  his  past  uniformly  paid 
quit-rent.  But  we  remark  that  the  docu- 
ments on  which  the  defendant  bases  his 
title  are  found,  as  a  fact,  to  be  forgeries. 

It  is  also  pleaded  that  no  notice  was  issued 
under  Section  13,  Act  X.  of  1859.  But 
this  is  not  distinctly  stated  in  the  petition 
of  special  appeal ;  and,  even  if  it  were,  it  is 
utterly  untenable.  The  suit  is  one  for  a 
declaration  of  title  to  set  aside  an  alleged 
right  to  a  quit-rent  tenure ;  and  no  notice 
under  Section  13  is  requisite  in  such  a  suit. 

It  is  further  urged,  though  not  in  the 
petition  of  special  appeal,  that  the  declara- 
tion of  title  and  order  to  assess  at  village 
rates  should  have  been  withheld,  when  the  suit 
was  only  to  set  aside  the  defendant's  deeds. 
We  think  this  plea  so  far  admissible  that  it 
is  premature  in  this  suit  to  go   beyond   a 


The  nth  May  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Appeal  (to  Collector  from  decision  of  Depii^ 
collector  under  Clause  4,  Section  33,  Act  Z. 
of  1859). 

Cases  Nos.  3364  to  3378  of  1864  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  26th  Augud 
186^,  affirming  a  decision  passed  by  the 
Collector  of  that  District j  dated  the  28tk 
June  186^, 

Mr.  G.  R.  Barry  (Plaintiff),  Appellant, 

versus 

Dwarkanath  Biswas  (Objector)  and  Gopee- 
nath  Sircar  (Defendant),  Respondents, 

Mr,,R,  T,  Allan  and  Baboo  Poornochunder 
Mookerjee  for  Appellant. 

None  for  Respondents. 

An  appeal  lies  under  Section  155,  Act  X.  of  1859^  t9; 
a  Collector  from  the  decision  of  a  Deputy  G>lledor«; 
under  Clause  4,  Section  23. 

These  15  cases  are  all  analogous,  and  it 
is  now  admitted  that  there  is  no  ground  for 
special  appeal.  The  suits  were  for  rent' 
under  Section  23,  Act  X.  of  1859,  and  the 
amounts  were  in  every  case  under  rupees 
100.  The  Deputy  Collector  decided,  after 
an  objection  under  Section  'jf,  in  favor  (rf 
appellant,  the  plaintiff.  The  Collector  re- 
versed the  decision  on  the  ground  that  re- 
spondent, the  intervenor,  was  in  actual  re*, 
ceipt  of  rent  prior  to  the  suit.  The  Judge! 
properly  declined  to  hear  appeals.  All  tl^ese: 
appeals  are  dismissed. 

Afterwards,  the  pleader  for  the  appellant 
urges  that  there  is  no  appeal  at  all  from  a 
decision  under  Section  tj.  But,  as  the  suit 
is  one  under  Section  23,  Clause  4,  to  which 
the  intervenor  is  made  a  party,  and  there  is- 
nothing  to  bar  appeal  under  the  gcneial 
decree  for  a  declaration  of  title,  and  no^LJo-Lnr/xuisions  regarding  such  suits,  we  think 
order  assessment  at  village  rates.  >Cor  ^t  Ae  appeal  must  lie  under  Section  xsj* 


ing  the  appeal  in  the  main  groundless,  we 
dismiss  it  with  costs. 
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The  i2th  May  1865. 
Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Jorisdiction— Suitby  lakherajdar  for  ejectment— 
(CUttse  6»  Section  23,  Act  X.  of  1859). 

Case  No.  3705  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  2jrd  September 
1864,  affirming  a  decision  passed  by  the 
Deputy  Collector  0/ that  District,  dated  the 
:pih  June  1864, 

Gooroo  Pershad   Roy  and  others  (Defend- 
ants), AppellantSy 

versus 

Nimaye  Chand  Pulshain  (Plaintiff), 
Respondent. 

Baboo  Baneenath  Rose  for  Appellants. 

Baboo  Greesh  Chunder  Ghose  for  Respondent. 

A  Collector  has  no  jurisdiction  in  a  suit  for  ejectment 
nder  Clause  6,  Section  23,  Act  X.  of  1859,  brought  by  a 
bkherajdar. 

This  was  a  suit  by  a  lakherajdar  to  re- 
cover possession  of  his  lakheraj  land  from 
the  zemindar  in  whose  estate  it  was  situ- 
ated, and  who,  he  alleged,  had  forcibly  oust- 
ed him. 

The  Courts  have  found  the  ouster  proved, 
and  decreed  the  plaintiff  possession. 

It  is  on  special  appeal  objected  that  this 
Mit  has  been  brought  under  Section  6, 
Clause  23,  of  Act  X.  of  1859,  which  does  not 
apply  10  such  suits.  The  respondent's 
vakeel  admits  that  this  is  the  case.  That 
law  applies  to  tenants,  and  not  lakherajdars, 
and  the  Collector  had  no  authority  under  it 
to  cntenain  the  suit. 

The  decisions  passed  are  reversed,  and 
plaimiffs  suit  dismissed  as  untenable  in  the 
Revenue  Courts.  Each  parly  will  pay  his 
own  costs  of  this  litigation. 

Vol.  IIL 


The  1 2th  May  1865. 

Present  : 

The  Honble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Limitation — ^Jurisdiction— Error  of  Court  (in 
striking  on  suit  for  rent  with  proviso  tor 
revival  pending  decision  of  suit  for  knboolent, 
instead  of  postponing  it). 

Case  No.  358  of  1864  under  Ad  X.  of  1859. 

Regular  Appeal  from  a  decision  passed 
by  the  Deputy  Collector  of  Chiitagong, 
dated  the  26th  June  i8b^. 

Mahomed  Kalee  Shikdar  (Defendant), 
Appellant, 

versus 

Sheikh  Ali  Hossein  Chowdhry  (Plaintiff), 

Respondent, 

Mr.  A.  F.  Lingham  for  Appellant. 

Baboos  Sreenath  Doss  and  Bhuggobuity 
Churn  Ghose  for  Respondent. 

Suit  laid  at  rupees  iS>535*4  annas. 

A  suit  for  rent  was  brought  whilst  a  8«it  for  a 
kubooleut  was  pending  between  the  parties.  Th«  Lower 
Court,  instead  of  postponing  the  former  pending*  the 
decision  in  the  latter  suit,  struck  off  the  suit  with  a 
proviso  for  the  revival  of  the  suit  when  the  other  case 
was  finally  deckled.  Held  that  the  error  of  the  Court 
was  more  of  form  than  of  substance;  that  th6  cafte 
should  be  treated  as  if  it  had  been  simply  in  abeyance; 
that  the  suit  was  quite  legal;  and^that  no  part  of  the 
claim  was  barred  oy  limitation. 

This  is  an  appeal  from  a  decision  casting 
the  defendant  in  rent  to  the  amount  of  ru- 
pees 7>650-i5,  with  an  additional  sum  for 
damages,  Ac,  of  rupees  1,427-5-6. 

The  Deputy  Collector,  in  a  very  full,  well- 
written,  and  well-reasoned  judgment,  has 
arrived  at  the  conclusion  that  a  certain 
poitah  and  some  receipts  filed  by  the  defend- 
ant are  false;  that  no  abatement  of  his 
rate  was  granted  by  the  plaintiff;  and  that 
no  payment  was  made  to  him. 

In  appeal,  we  are  first  asked  to  consider 
the  suit  illegal  on  a  point  of  jurisdiction. 
It  seems  that  the  plaintiff  instituted  this 
suit  on  the  27th  of  December  i86x,  when 
a  former  Deputy  Collector  struck  the  sajne 
of!  on  the  2i$t  of  February  186a,  00  the 
ground  that  it  could  not  be  decided  until  a 
suit  about  a  kubooleut,  involving  the  rate  of 
rent  payable,  and  pending  between  the  saxoe 
parties,  had  been  decided  by  the  High  Court. 
The  former  Deputy  Collector  added  a  provUo 
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that  the  present  suit  might  be  revised  when 
the  other  case  had  been  finally  decided. 
The  suit  was  revived  under  the  above  pro- 
viso, against  which  no  appeal  was  ever  pre- 
ferred by  either  party,  on  the  12th  of  May 
1864 ;  and  it  is  now  contended  by  the  defend- 
ant that  the  latter  date,  and  not  that  of  De- 
cember 1 86 1,  should  be  considered  the  date 
of  institution.  It  would  have  been  the 
more  correct  course,  we  think,  for  the  former 
Deputy  Collector  to  have  retained  the  case 
on  his  file  pending  the  ultimate  decision  of 
the  High  Court  in  ihe  case  of  the  kuboolent; 
but  we  are  quite  warranied  in  treating  the 
case,  for  the  ends  of  justice,  as  if  such  an 
order,  and  not  a  proviso  for  revival,  had 
been  passed.  It  would  be  very  unfair  to 
make  the  plaintiff  suffer  for  what  had  been 
an  error  of  the  Court  itself,  and  an  error 
more  of  form  than  of  substance.  In  this 
view,  we  shall  treat  the  case  as  if  it  had 
been  simply  in  abeyance,  on  the  file  of  the 
Deputy  Collector,  between  December  1861 
and  May  1664,  and  shall  hold  that  the  suit 
is  quite  legal,  and  that  no  part  of  the  claim 
is  barred  by  limitation. 

Next,  it  is  pleaded  that  no  less  than  nine 
years'  rent  is  sued  for,  and  that  such  a  claim 
is  not  tenable  under  the  provisions  of  Act  X., 
Act  XIV.  of  1859  not  applying  to  the  case. 
We  fully  admit  thai  the  provisions  of  Act 
X.,  which  is  a  Code  complete  in  itself,  must 
govern  this  case,  and  that  Act  XIV.  of  1859 
cannot  be  applied.  But,  on  turning  to  Section 
31  of  Act  X.,  we  find  that  the  plaintiff  can 
take  3  years  or  12  years,  whichever  he 
pleases,  under  that  part  of  the  Section  which 
says :  "  For  arrears  of  rent  due  at  the  passing 
of  this  Act,  a  suit  shall  be  brought  within 
3  years  after  the  passing  of  this  Act,  or 
within  the  period  now  allowed  for  the  insti- 
tution of  such  suits  in  the  Civil  Court,  which- 
ever may  first  expire."  This  Section  is  quite 
clear  and  decisive  on  the  point,  and  the  de- 
fendant is  not  entitled  to  any  abatement. 

On  a  third  point,  as  to  interest,  we  find 
that  the  Lower  Court  has  only  given  the 
same  from  19th  of  August  1863,  and  we 
see  no  reason  whatever  to  interfere  with  this 
part  of  the  judgment,  or  with  the  order 
for  damages.  On  the  merits,  the  case,  it 
is  abundantly  clear,  is  quite  unassailable, 
owing  to  the  full,  able,  and  impartial  way 
in  which  the  case  has  been  treated  by  the 
Lower  Court. 

We  see  no  reason  to  entertain  a  claim 
raised  at  the  hearing  in  cross-appeal  by  the 
plaintiff  for  more  interest,  as  we  are  of 
opinion  that  he  has  already  met  with  every 


consideration,  and  has  gained  all  to  which 
he,  is  entitled.  We  have,  therefore,  only  to 
uphold  the  judgment  in  its  integrity,  and 
to  dismiss  the  defendant's  appeal  with  all  costs. 


The  1 2th  May  1865. 

Present  : 

The  Hon'hle  J.  B.  Phear  and  F.  A.  Glover, 

Judges. 

Limitation— Suit  to  obtain  declaration  of  title 
by  setting:  aside  plea  of  partition  in  prenous 
suit  for  rent 

Case  No.  3647  of  1864* 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Beerbhoom, 
dated  ihe  igth  September  r86^y  affirming  a 
decision  passed  by  the  Sudder  Ameen  of 
that  District^  dated  the  20th  February 
1864. 

Kundurp  Narain  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Bundoo  Ram  Sein  (Defendant),  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Banee  Mad  hub  Banerjee  for 
Respondent. 

Neither  Section  77,  Act  X.  of  1859,  nor  Section  5, 
Act  XIV.  of  iS;59,  out  the  ordinary  Law  of  Limitation 
(namely  12  years)  applies  to  a  suit  to  obtain  a  declara- 


tion  of  title  by  setting  aside  a  plea  of  partition  ursfedbv 
the  defendants  in  a  former  suit  for  rent  under  Act  a. 
of  i»59. 

This  was  a  suit  by  the  plaintiff  (special 
appellant  before  us)  to  have  his  right  and 
title  declared  to  certain  lands.  It  appears 
that  he  originally  sued  under  Act  X.  of  1859 
for  arrears  of  rent,  when  he  was  met  on  ihe 
part  of  the  defendants  by  the  plea  that  they 
held  the  land  on  which  rent  was  claimed 
under  a  "  partition."  The  defendants,  we 
may  remark,  are  admitted  to  be  co-sharers 
with  the  plaintiff  in  the  general  estate,  but 
are,  with  regard  to  this  particular  land, 
alleged  to  be  in  the  position  of  simple  ten- 
ants, and,  as  such,  liable  for  rent. 

Both  Lower  Courts  held  ihat,  as  the  -pre- 
sent suit  was  not  brought  within  one  year 
of  the  passing  of  the  Collector's  decision 
which  was  adverse  to  the  special  appellant^ 
it  was  barred  under  Section  77  of  Act  X«  of 
1859. 

It  is  urged  in  special  appeal  that  this 
Section  does  not  apply,  and  that  the  special 
appellant  is  not  barred  under  it, 
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'6  think  that  this  objection  must  be  al- 
This  was  not  a  suit  brought  to  re- 

a  Collectors  award,  but  one  for  a  de- 
ition  of  title  which  depen<)ed  on  the 
lity  of  the  special   respondent's  plea  of 

[ition  of  the  est^ite  under  which  they 

le  the  owners  of  the  land  on   which 

was  claimed.  Section  jj  of  Act  X, 
[859  would  not  therefore  apply,  nor  do 
I  understand  how  the  Lower  Courts  ap- 

it  ;    that   Section    refers   to   cases   in 

Ich  a  third  party  intervenes,  and  comes  in 

Kove  that  he  was  in  the  enjoyment  of  the 

of  the  disputed  land.     In  this  case  there 

no  intervention.     The  suit  was  decided 

jthe  Appellate    Revenue   Courts  on  the 

id  of  the  "partition  ;"  and,  that  being  so, 
lever  other  Section   of    the    Act    might 

applied,  Section  jy  clearly  could  have 
nothing  to  do  with  it. 

is  farther  contended  that,  granting  that 
don  77  of  Act  X.  does  not  apply,  the 
nal  appellant  will  be  equally  barred  by 
tion  5  of  Act  XIV.  of  1859.  But  this 
tion,  we  observe,  refers  to  suits  for  the 

l1  of  a  decision  of  another  Court ; 
jrcas  the  present  suit  is  not  to  reverse  ihe 
lector's  decision,  but  is  an  original  suit 
>btain  a  declaration  of  title,  by  setting 
le  the  defendant's  plea  of  partition, 
^e  are  of  opinion,  therefore,  that  the  ordi- 

Law  of  Limitation,  viz.,  12  years  from 
cause  of  action  accruing,  applies  to  this 

;  and  that  the  suit  must  be  remand  ad  in 


by  ihe  Deputy  Collector  of  that  District, 
dated  the  i^th  February  1864, 

Rajah  Proiab  Chunder  Singh,  for  self  and 
as  Executor  to  the  estate  of  the  deceased 
Issur  Chunder  Singh,  Appellant, 

versus 

Kanaye  Lai  Doss,  Respondent, 

Mr.  R.  T.  Allan  and   Baboo  Dwarkanath 
Mitier  for  Appellant. 

Baboos  Dehendro  Narain  Bose  and  Romesh 
Chunder  Mitier  for  Respondent. 

A  Deputy  Collector  adls  without  jurisdiction  in  re- 
viewing his  order  passed  in  execution  of  decree. 

So  also  a  Collector  in  receiving  an  appeal  from  an 
order  passed  in  execution. 

Section  206  of  Act  VI U.  of  1*^59  (prohibiting  settle- 
ments out  of  Court)  is  not  applicable  to  decrees  under 
Act  X.  of  1 1^59. 

The  petitioner  states  that  he  obtained  a 
decree  for  rent,  and  took  out  execution. 
Defendant  pleaded  payment,  which' plea  was 
rejected  by  the  Deputy  Collector,  and  exe- 
cution was  ordered  to  be  taken  out.  The 
debtor  appealed  to  the  Collector,  and  he  set 
aside  the  order.  The  decree-holder  appealed 
to  the  Judge,  who  refused  to  interfere  on  the 
ground  that  he  had  no  jurisdiction.  The 
decree-holder  comt^s  to  this  Court,  and  prays 
its  inierference  under  the  provisions  of  Sec- 
tion 35,  Act  XXIIL  of  1 86 1,  on  the  ground 
that  the  Collector  has  acted  without  jurisdic- 
tion in  receiving  an  appeal  trom  the  Deputy 


im.     If  the  special  appellant  can  prove 

possession   any   time    within    12    years. 

vill  be  entitled  to  sue  to  set  aside  the 

^d  partition  ;  and,  if  he  succeeds  in  that, 

vill,  of  course,  be  entitled  to  a  decree 

daring  his  right  to  the  land  in  question. 

sts  will  follow  the  result. 


r  that  the  Court  below  may  find  on  that    Collector  passed  in  execution  of  a  decree. 


The  13th  May  1865. 

Present  : 

Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

yudges, 

of  order  hi  execution  of  decree  (by 

peimty  CoUector)~No  appeal  to  Collector— 

Scttlemeiits  cue  of  Court— Section  206  of  Act 

VIII.  of  1859  not  applicable  to  decrees  under 

[Act  3L 

No.  313  of  1864  under  Act  X.  of  1859. 
^iUfUaneous  Appeal  from  an  order  passed 


The   respondent   states  that  the    Deputy 
Collector  passed  contradictory  orders.     He 
first  rejected  the  application  for  execution, 
holding,  for  reasons  assigned  by  him  in  his 
proceeding  of  12th  November  1863,  that  the 
amount  of  the  decree  had  been  paid  ;  but  on 
the  receipt  of  a    petition  presented  by  the 
decree-holder  to  the  Collector,  and  referred 
to  him  in  the  usual  course  of  business,  he 
reviewed  his  order,  and  passed  a  further  or- 
der for  execution  on"  15th  February  1864, 
quoting  the  provisions  of  Section  206  of  Act 
VIII.  of  1859,  as  prohibiting  settlements  out 
of  Court,  and  it  is  urged  that  the  Deputy 
Collector  had  no  power  to  review  his  order. 

We  think  that  the  Deputy  Collector  in 
reviewing  his  order,  and  the  Collector  in  re- 
ceiving an  appeal  from  an  order  passed  in 
execution,  both  acted  without  jurisdiction. 
We  must  set  aside  all  intermediate  orders, 
and  restore  the  first  one  passed  by  the  Depu- 
ty Collector  on  12th  November  1863.     The 


iy  Urn  Judge  of  Purneah,  dated  the  2yth    provisions  of  Section   206  of  Act  VIII.  of 
dprU  1864,   affirming  an    order   passed    1859  are   not  shewn    to  be  applici\))le  to 
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decrees  under  Act  X.  of  1859.  Appeal  dis- 
missed ;  but  under  the  circumstances  we 
think  the  parties  should  pay  their  own  costs. 


The  15th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Jnritdictioii — Suit  for  ejectment  ag^ainst  Land- 
lord-and  third  person. 

Case  No.  3207  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
W.  T.  Tucker,  Judge  of  Backergunge, 
dated  the  22nd  July  186^,  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District^  dated  the  jist 
January  1864, 

Luckhee  Prea  Dabea  and  others  (Defend- 
ants), Appellants, 

versus 

Juggodutnba  Dabea  (Plaintiff),  Respondent. 

Saboos   Onoocool  Chunder  Mookerjee,  Sree- 
nath  Doss,  Kally  Mohun  Doss,   and  Mo- 
hinee  Mohun  Roy  for  Appellants. 

Baboon  Hem  Chunder  Banerjee  and  Bungsee- 
dhur  Sein  for  Respondent. 

Clause  6,  Section  23,  Act  X.  of  1859,  applies  only 
to  cases  inhere  the  ejectment  complained  of  is  ef- 
fected solely  by  the  person  to  whom  the  plaintiff's 
rent  is  payable. 

When  the  person  entitled  to  receive  rent  a6ts 
jointly  with  a  third  person  in  ousting  the  tenant 
and  keeping  possession  of  the  land,  the  tenant  may 
treat  this  as  a  joint  cause  of  action  against  both 
wrong'doers. 

This  was  a  suit  to  recover  possession  of 
bind,  to  which  the  plaintiff  claims  to  he  en- 
titled, and  from  which,  he  says,  the  defend- 
Muts  have  dispossessed  him  under  color  of 
an  Aft  IV.  award. 

The  plaintiff  claimed  as  howaladar  under 
t,  pottah  granted  some  long  time  ago  hy  four 
joint  undivided    shareholders   of   the    land, 

namely  : 

Ra}ComuI  Roy  and  others,  owners  of  thir- 
teen gundahs. 

Ramconye  Roy  and  others,  owners  of  an- 
other thirteen  gundahs. 

A-*-Jagat  Narain  Roy  and  others,  owners 
of  another  thirteen  Gundahs. 


Shib  Narain  Roy  and  others,  owners  of  j 
the  remaining  18^  gundahs. 

After  the  grant  ng  of  the  poitah,  Shib 
Narain's  share  became  vested  by  assign* 
ment  in 

d,     Sreemutty  Chowdrain, 
Hurro  Chunder  Bose. 
Gocool  Chunder  Pall, 
Tara  Churn  Ghose, 
in  four  equal  undivided  shares. 

And  later  still,  Sreemuttv  Chowdrain  lea»- 
ed  her  share  jointly  to 

d,      Jaga  Mohun, 

d.      Luckee  Prea, 

d*      Ramcomul, 

d.      Doorga  Chum,  as  meeras  ijaradars. 

The  defendants  in  the  suit  were  those  rf] 
the  above-named  persons  to  whom  we  have, 
prefixed  the  letter  {d),  together  with 
Bissessur  Milter,  who  alleged  himself  to  bej 
howaladar  of  the  thirteen  gundahs  share  rfj 
the  property  belonging  to  Jagat  Narain  and! 
his  co-sharers  therein. 

Both  the  Lower  Courts  decreed  in  faW; 
of  the  plaintiff. 

The  defendants  specially  appeal  to  this 
Court  against  the  decision  of  the  judge 
below. 

T\iQ  first  objection  wr^t(\  b)'^them  is.  thsti 
this  is  a  suit  brought  by  a  tenant  against  Mtj 
landlord  to  recover  possession  of  his  land* 
within  the  meaning  of  Clause  6  of  Section  $%i 
of  Act  X.  of  1859,  and  therefore  is  not  cof*j 
nizable  by  the  Civil  Coiuts. 

We  think  that  the  words  of  that  Clai 
confine  its  appltcaticm  strictly  to  cases  wh< 
the  ejectment  com])lained  of  is  effected  sote*j 
ly  by  the  person  to  whom  the  plaintiff's 
is  payable.  When  the  person  entitled 
receive  the  rent  acts  jointly  or  in  cont 
with  a  third  person  in  ousting  the  tenant! 
and  keeping  possession  of  the  land,  the  ten- 
ant is  entitled  to  treat  this  as  a  joint  caw 
of  action  against  both  wrong-doers,  f< 
which  he  can  get  no  remedy,  if  he  cam 
have  recourse  to  the  Civil  Courts.  It  istn 
perhaps,  that  he  might  elect  to  split  htfl 
cause  of  action  into  two,  bringing  one  suit 
the  Collector's  Court  against  his  landlorcfcj 
and  a  second  in  the  Civil  Court  against 
stranger.  But  this  would  not  necessai 
give  him  full  relief,  and  would  very  litlJej 
accord  with  the  policy  of  the  law,  which  H 
to  discourage  multiplicity  of  actions  for  the! 
same  jjrievance.  On  full  consideration  we  J 
are  of  opinion  that  there  is  nothing  in  Sec-, 
tion  23  of  Act  X.  of  1859  to  exclude  sadi' 
a  joint  cause  of  action  as  that  above  meiK 
tioned  from  the  jurisdiction  of  the  Civil  Couit^J 
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In  the  case  before  us  the  plaintiff  sued 
Bissessur  jointly  with  his  landlord,  charging 
one  act  only  of  dispossession  and  eviction. 
And  both  the  Lower  Courts  have  found  as 
a  fact  (whether  rightly  or  wrongly  is  now 
unimportant)  that  the  plaintiff's  charge  is 
established.  Now,  Bissessur  is  in  no  sense 
entitled  to  receive  rent  from  the  plaintiff, 
nor  has  he  ever  either  been  so  or  claimed  to 
be  so;  on  the  contrar)',  he  claimed  to  stand  in 
Bissessur's  shoes,  or,  at  any  rate,  by  the  side 
of  him,  and  not  above  him.  Nor,  again,  is 
he  a  m^x&proformd  defendant ;  for  of  all  the 
defendants  he  appears  to  be  the  one  mostly 
personally  interested  in  the  alleged  act  of 
eviction,  and  most  to  be  benefited  by  its 
success.  The  cause  of  action  upon  which 
the  plaintiff  sues  is  clearly,  not  solely,  or  even 
essentially,  against  the  person  entitled  to  re- 
ceive his  rent,  and,  therefore,  the  Civil 
Courts  have  jurisdiction  to  entertain  it.  We 
accordingly  over- rule  the  appellant's  first 
objection. 

The  defendants  next  object  that  the  Lower 
Appellate  Court  based  its  judgment,  both  as 
regards  the  preliminary  issue,  and  as  to  the 
merits,  on  evidence  which  was  either  legally 
madmissible  or  insufiicient.  It  appears 
that  (he  plaintiff  did  not  produce  the  original 
po(tah  which  gave  him  his  howala  ;  and  it 
»as  said  that  its  absence  was  not  suflTiciently 
accounted  for  to  justify  the  reception  of 
tccondar}'  evidence  of  its  contents  ;  but  this 
B  a  question  solely  within  the  discretion  of 
the  Court  below,  with  the  exercise  of  which 
'e  cannot  interfere  unless  we  see  that  it  is 
iilegally  abused.  We  cannot  say  that  any 
tech  abuse  took  place  in  this  case :  indeed, 
JDost  of  the  evidence,  the  reception  of  which 
»  complained  of,  is  under  the  circumstances 
trfihecase  of  the  nature  of  principal,  and 
tot  of  secondary  evidence,  because  it  pur- 
ports to  consist  of  written  admissions,  made 
other  by  the  several  defendants  themselves, 
Of  by  persons  whose  admissions,  it  is  said, 
'ould  bind  them  relative  to  the  matter  now 
te  issue.  It  Seems  that  all  the  defendants 
t^roit  the  plaintiff's  title  as  howaladar  to 
*)me  hnds  ;  and  the  only  issue  between  the 
parties  is  whether  or  not  the  lands  which 
fcnn  the  subject  of  this  suit  fall  within  the 
houmiaries  of  his  howalah.  The  first  piece 
^  evidence  of  admission  adduced  in  the 
•Conn  below,  and  considered  by  it,  is  the  re- 
^Mof  a  suit  to  obtain  re-payment  of  excess 
^  rent  brought  by  the  present  plaintiff's 
taher  against  Srecmuity  Chowdrain,  one  of 
^  present  (iefcndanis.  The  decree  in  that 
^*e  was  not,  and  could  not  have  been,  re- 
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lied  upon  as  effecting  a  res  judicata  relative 
to  boundaries  between  the  parties.  But  it  was 
urged  that,  as  the  then  plaintiff  had  in  his 
plaint  clearly  set  out  the  boundaries  of  his 
howala,  and  the  then  defendant  had  not  dis- 
puted them,  this  silence  must  be  taken  as 
tacit  acquiescence  in  theif  correctness,  'and, 
therefore,  not  available  as  evidence  against 
her.  This  reasoning  cannot  be  upheld.  The 
boundaries  of  the  howala  were  entirely 
irrelevant  to  the  issue  in  that  suit ;  and  there 
was  no  occasion  whatever  that  Sreemutty 
Chowdrain,  in  her  answer,  should  notice 
them  ;  and  no  reasonable  presumption,  either 
one  way  or  the  other,  can  be  founded  on  the 
circumstance  that  she  omitted  to  do  so.  Con- 
sequently there  is  nothing  in  this  recwd 
which  ought  to  be  treated  as  evidence  against 
Sreemutty  ChoAvdrain,  or  any  one  claiming 
through  her.  Next,  were  two  documents 
precisely  similar  the  one  to  the  other,  the  first 
signed  by  Rajcomul  Roy,  and  the  other  by 
Ramconye  Roy  purporting  to  contain  a  reci- 
tal of  the  fact  that  plaintiff  possessed  the 
howalah,  and  to  set  out  the  boundaries  there- 
of preliminary  to  giving  an  authority  to  a 
tehseeldar  to  receive  the  subscriber's  share 
of  the  rent.  But  it  is  to  be  observed  that 
neither  Ramcomul  nor  Ramconye  are  defend- 
ants to  this  suit,  and  none  of  the  actual  de- 
fendants claim  through  them,  so  that  this 
evidence  also  must  be  rejected.  Then  came 
a  formal  statement  as  to  the  boundaries  of 
the  howala  made  by  Sreemutty  Chowdrain 
in  1856  in  the  proceedings  of  the  Act  IV. 
case ;  and,  as  far  as  it  goes,  this  is  very  pro- 
per to  be  used  against  Sreemutty  Chowdrain 
herself.  But  its  effect  must  be  confined  to 
her  alone,  because  the  mouraseedars  claim 
from  her  by  a  title  originating  long  antece- 
dent to  the  time  of  her  making  this  admis- 
sion, and  cannot,  therefore,  he  affected  by  it. 
An  attempt  was  made  to  carry  back  the 
date  of  this  admission  to  the  year  1847, 
because  a  passage  in  it  acknowledged  the 
corieciness  of  the  boundaries  as  set  out 
in  a  previous  istaklalee^  or  deed  of  con- 
firmation, and  it  was  said  that  the  istak- 
lake  there  alluded  to  vvas  of  the  year 
1847.  Certainly  dXi  isiakJalee  of  the  year 
1847  was  filed  with  the  other  Act  IV. 
proceedings  ;  but  it  was  in  no  way 
identified  by  Sreemutty  Chowdrain  herself, 
or  proved  by  any  other  evidence  ;  and, 
unless  shown  to  be  the  act  of  Sreemutty 
Chowdrain  in  1847,  it  could  not  be  used 
for  the  desired  purpose ;  the  plaintiff's 
contention  on  this  point,  therefore,  fails. 
Lastly^  in  this  very  suit  Jagatnarain  has 
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come  into  Court,  and  admitted  the  plaintiff's 
case ;  and  it  is  said  that  this  admission  binds 
Bissessur,  who  claims  through  him.  This, 
however,  cannot  be  supported.  Whether  or 
not  any  admission  by  Jagatnarain  could  have 
been  available  againstBissessur  would  be  ques- 
tionable ;  but  this  one  certainly  cannot, 
for  it  is  made  long  after  the  date  of  the  pot- 
tah  from  Jagatnarain,  which  forms  the  rest 
of  Bissessur's  title. 

We  are,  therefore,  of  opinion  that  the  de- 
fendant's second  objection  must  be  upheld  to 
the  extent  of  declaring  that  there  is  no  legal 
evidence  in  the  case  against  any  of  the 
defendants  except  Jagatnarain  and  Sreemuiiy 
Chowdrain.  This  being  so,  and  Sreemutty 
Chowdrain  not  being  a  person  entitled  to 
receive  rent  from  the  plaintiff  in  respect  of 
the  land  in  question,  this  suit  is,  for  the  rea- 
son above  mentioned,  rightly  entertained  in 
the  Court  below  ;  and  we  see  no  reason  to 
interfere  with  the  judgment  as  regards 
Jagatnarain  and  Sreemutty  Chowdrain.  As 
to  the  other  defendants,  the  decision  of  the 
Court  below  must  be  reversed  with  costs. 


The  i6th  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton- 
Karr,  fudges. 

Order  of  Collector  in  execution  of  decree — No 

Appeal. 

Case  No.  331  of  1864. 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  2^'PergunnahSy  dated 
the  2gth  March  1864. 
Chunder  Coomar  Roy  (Decree-holder), 

Appellant, 

versus 

Mr.  H.  Mackenzie  (Judgment-debtor), 
Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

None  for  Respondent. 

Sections  io3,ActX.,  and  209,  Act  VIII.  of  1859,  give  no 
authority  to  ajudge  to  receive  an  appeal  from  an  order 

Sassed  by  a  Collector  in  execution  of  a  decree  under 
ctX. 

The  Court  has  ruled  by  a  Full  Bench  de- 
cision that  there  is  no  appeal  from  an  order 
passed  by  a  Collector  in  execution  of  a  de- 
cree under  Act  X.  of  1859  (Ruttun  Monee 
Dossee,  appellant,  i6th  March  1864).  Sec- 
tion 103  of  Act  X.  of  1859,  and  Section  209 
of  Act  VIII.  of  1859,  under  which  the  Judge 
professes  to  have  acted,  give  him  no  authori- 
ty to  receive  appeals,  which  the  law  does 
not  warrant.  We  reverse  the  order  of  the 
Judg^.with  costs. 


The  17th  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Deduction  on  account  of  diminished  rents  of 
ijara— Negligence  of  ijaradar  to  collect 

Case  No.  3648  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhnom,  dated  the  isl 
September  /S64.  modifying  a  decision 
passed  by  the  Deputy  Col  lector  of  thai 
District,  dated  the  igth  March  i86j, 

Bissoroop  Duit  (Plaintiff),  Appellant, 

versus 
Binoderam  Sein  (Defendant),  Respondent. 
Baboo  Luckhee  Churn  Bose  for  Appellant. 
Baboo  Banee  Mad  hub  Bose  for  Respondent. 

A  contract  providing  for  a  deduction  being  made  in 
the  rents  of  an  ijara  in  the  event  of  diminution  affords 
no  ground  for  a  deduction  owing  solely  tu  the  ijaradar's 
negfligence  to  collect  the  rents. 

The  contract  in  this  case  was  that  the 
ijaradar  should  pay  a  certain  rent  annually; 
but  that,  if  the  rent-roll  of  the  estate,  as 
stated  in  the  ijara-pottah,  was  dimiYiished 
in  consequence  of  the  ryots  running  away 
or  giving  up  their  land,  or  of  the  lands 
being  washed  away,  or  in  any  other  manner, 
a  corresponding  deduction  should  be  made 
in  the  rents  of  the  ijara. 

The  ijaradar  here  has  claimed  a  dedac- 
tion  for  a  certain  amount  which  he  has  not 
collected. 

The  first  Court  finds  that  it  was  not  col- 
lected through  the  ijaradar's  negligence,  and 
refused  to  allow  for  that  sum.  But  the 
Judge,  reading  the  terms  of  the  contract 
strictly,  has  laid  down  that,  as  the  rents  were 
unrealized,  the  ijaradar  was  entitled  to  a  de^ 
duct  ion,  whatever  may  have  been  the  cause. 

The  special  appellant  objects  to  this  find* 
ing.     We   think   the    Judge    was  in   tmx* 
An  equitable  construction  must  be  put  on 
the  contract,  and  the  whole  clause  regarding  I 
the  allowance  for  a  diminished  rent  must  b^! 
read  together.     If  the  decrease  in  rents  haar 
been  owing  to  matters  over  which  the  ijara»  i 
dar  had  no  control,  he  would  be  entitled  to  x 
deduction  ;  but  not  if  it  is  owing  solely  to  hit 
own  negligence  to  collect  the  rents. 

We  reverse  the  Judge's  decision,  and  re^i 
store  that  of  the  first  Court's.  Respondeifc| 
will  pay  ail  the  costs  of  the  case.  \ 
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The  i7ihMay  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

btenrentioii  (under  Section  77,  Act  X.  of  1859)— 
Decree  of  Civil  Court  confirming  title — But- 
mnh  award — Estoppel. 

Case  No.  3617  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hoogkly,  dated  the  13th  Septem- 
her  186^,  reversing  a  decision  passed  by  the 
Collector  of  Howrahy  dated  the  28th  April 
1864. 

Sreenath  Ghosal  (Plaintiff),  Appellant, 

versus 

Joy  Narain  Kaver  and  others  (Defendants), 
Respondents, 

Baboos  Tarucknath  Sein  and  Dwarkanath 
Mookerjee  for  Appellant. 

Baboo  Prosunno  Coomar  Sein  for 
Respondents. 

A  Collector  is  bound  to  consider  a  decree>hoIder  who 
|Im  executed  a  decree  of  a  Civil  Court  confirming'  him 
fil  hit  title  to  be  in  possession,  and  to  refuse  to  hear 
grapplication  from  a  third  party  under  Section  77,  A<51 
>qI  1^59.     But  a  butwarah  award  is  no  absolute  proof 
de,  and  no  estoppel  in  the  way  of  an  intervenor  who 
prove  that  be  has  received  and  enjoyed  the  rents 
from  a  date  subsequent  to  the  butwarah. 

The  point  taken  in  special  appeal  in  this 

is  that  the  Judge  was  wrong  in   dis- 

ang  plaiptiff's  claim  under  Section  yj  of 

X.  of  1859,  as  the  right  to  receive  rent 

already  been  given  to  the  plaintiff  by 

butwarah  proceedings. 

We    see    no    reason    to    interfere.    The 
ling  of  the  Section  is  clear  and  distinct. 
fa  not  the  right  to  receive  rent  that  is  to 
enquired  into  by  the  Collecior,  but  the 
1/  receipt  and  enjoyment  of  such  rent ; 
it  is  quite  possible  that  the  special  ap- 
int  may  have  had  the  land,  the  rent  of 
is  claimed  by  a  third  party,  awarded 
'Um  by  butwarah  in  1857,  \vithout  having 
xeceived  rent  for  the  same,  and  from 
indeed  he  may,  for  anything  before 
Court,    have    been    dispossessed    long 
\,    Had  special  appellant  been  confirmed 
lb  title  by  decree   of  the  Civil  Court, 
ion  might  have  been  considered   to 
followed  title ;  and  it  would  have  been 
tly  improper  to  refer  a  party  claim- 
ant nnder  the  circumstances   of   this 
and  who  had  already  had  his  title  de- 
by  a  decree  of  Court,  to  another  civil 


suit.  In  such  a  case,  the  Collector  would  have 
been  bound  to  consider  a  decree-holder  who 
had  executed  a  decree,  in  possession,  and 
to  have  refused  to  hear  any  application  from 
a  third  party  under  Section  jy.  But  a 
butwarah  award  is  no  absolute  proof  of  title, 
and  no  estoppel  in  the  way  of  an  intervenor 
who  can  prove  that  he  has  received  and 
enjoyed  the  rents  claimed  from  a  date  subse- 
quent to  the  butwarah. 

We  dismiss  the  appeal  with  costs. 


The  1 8th  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Enliancement--Howaladars  so  called,  but  in  real- 
ity occupant  ryots. 

Case  No.  3709  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backer  gunge,  dated  the  i^h  Sep- 
tember 1864,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  2'jth  April  1864, 

Asmutoollah  and  others  (Defendants), 
Appellants, 

versus 

Kalee  Pershad  Doss  Chowdhry  (Plaintiff), 

Respondent. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Appellants. 

Baboo  Bungsee  Dhur  Sein  for  Respondent. 

A  howaladar,  who  is  so  only  in  name,  but  is  in  reality 
a  mere  cultivating  ryot,  and  tills  with  his  own  hands  the 
land  he  holds,  is  not  entitled  to  hold  at  a  lower  rate  than 
his  neighbours. 

This  was  a  suit  by  the  plaintiff,  the 
owner  of  the  howalah  Muneeruddeen,  for  an 
enhanced  rent  after  notice,  against  the  de- 
fendants (special  appellants  before  us)  who 
held  a  \\  annas  share  of  tenure. 

The  Deputy  Collector,  before  whom  the 
suit  was  originally  tried,  dismissed  the 
claim ;  but  the  Judge  on  appeal  held  that  the 
tenure  was  not  protected  from  enhancement, 
and  that,  in  accordance  with  the  Ameen's 
report,  the  rates  should  be  enhanced  accord- 
ing to  the  plaint. 

The  special  appeal  now  before  us  is  on 
the  question  of  rates  only.  It  is  not  contend- 
ed that  the  special  appellant  has  a  mokur- 
ruree  title,  or  has  any  right  to  hold  his 
land  at  a  fixed  rate  of  rent.  « 
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It  is  ur^ed  in  the  first  place  that  the 
tenure  is  confessedly  a  howaladaree  one, 
that  is,  one  in  a  middle  posidon  between 
landlord  and  ryot;  and  that  the  Judge 
ought  to  have  assessed  the  rates  according- 
ly, and  not  have  made  special  appellant 
pay  the  same  rates  as  any  ordinary  ryot. 

In  sui)port  of  this  argument,  we  have 
been  referred  to  the  case  of  Jadub  Chunder 
Holdar,  appellant,  reported  at  page  313, 
Wyman's  Journal,  in  which  it  was  held 
that,  although  a  middleman  was  liable  to 
enhancement  under  the  same  circumstances 
as  obtained  in  the  present  suit,  he  was  allowed 
one-third  of  the  increase.  This  would,  no 
doubt,  be  a  precedent  applicable  to  ordiiKiry 
cases  of  middlemen ;  but,  in  the  present  in- 
stance, the  special  appellant  is  only  a  mid- 
dleman by  name.  He  holds  part  of  a 
howalah,  and  calls  himself  a  howaladar ;  but 
in  reality  he  is  a  mere  cultivating  ryot, 
and  tills  the  land  that  he  holds  with  his 
own  hands. 

Jadub  Chunder's  case  refers  to  middlemen 
who  cultivate  by  means  of  under-rj'ots, 
and  to  whom  an  allowance  was  made  in  the 
sense  of  malikana  for  the  trouble  and  ex- 
pense of  collection. 

But,  although  we  consider  the  special 
appellant  to  have  nothing  more  than  the 
status  of  an  ordinar)'  occupant  ryot,  still, 
had  he  preferred  the  objection  he  now  puts 
forward  to  the  Judge,  there  would  have 
been  some  ground  for  enquiry;  but  he  did 
nothing  of  the  kind.  He  knew  that  his 
claim  to  protection  had  been  disallowed ;  but 
he  never  thought  fit  to  urge  his  objections 
to  the  Ameen's  rates,  or  to  plead  that  he 
was  privileged  to  hold  at  lower  rates  than 
his  neighbours. 

A  second  objection  is  taken  on  the  ground 
that  the  Judge  enhanced  special  appellant's 
rent  without  specifying  the  ground  of  en- 
hancement under  Section  17  of  Aft  X.  of  1859. 
This  is  not  so.  The  Judge  has,  no  doubt, 
worded  his  order  vaguely;  but  his  meaning 
evidently  was  that  the  rent  was  increased 
to  that  paid  by  the  other  ryots.  The  plaint, 
we  observe,  sets  forth  that  as  well  as  other 
grounds  of  enhancement,  and  the  Jud^e 
relied  on  the  evidence  adduced  that  the 
rent  paid  by  the  special  appellant  was  not 
a  fair  one  in  comparison  with  that  paid  by  his 
neighbours. 

There  remains  a  last  objection,  that  the 
lands  in  suit  had  been  already  disposed  of 
by  the  special  appellant  to  a  third  party 
Avh(\  intervened  in  the  suit,  but  of  whose 


objections  the  Judge  took  jio  notice.  This 
objection  is,  wx  think,  altogether  untenable. 
The  so-called  sale  to  the  intervenor  was 
never  registered,  and  the  zemindar  was  not 
in  consequence  bound  to  acknowledge  it. 
He  sued  the  tenant  whose  name  was  in  his 
books,  and  the  Judge  was  right  in  refusing 
to  entertain  the  third  party's  objection. 

In  no  point  of  view,  therefore,  do  we 
think  that  the  special  appellant  has  made  out 
a  case,  and  we  dismiss  his  appeal  with  costs. 


The  i8th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Jurisdiction—Suit  for  rent  (where  to  be  institut*| 
ed) — Meaning:  of  the  words  "  Revienne  office" 
in  Section  162  of  Act  X.  of  1859. 

Case  No.  3529  of  1864. 

« 

Special  Appeal  from  a  decision  passed  by  thi 
Officiating  A  dditional  Judge  of  Dacca,  dated  I 
the  6th  September  iSS^y  rei'ersing  a  decision] 
passed  by  the  Principal  Sudder  Ameen 
Furreedpore^  dated  the  2'jth  March  iS6jl 

Kazee  Abdool  Huq  and  others  (Plaintiffs), 

Appellants, 

versus 

•  - 

Azeemoonissa  and  others  (Defendants), 
Respondents, 

Baboos  Banee  Madhub  Banerjee  and  Chunder- 
Madhub  Ghose  for  Appellants. 

Baboo  Gopal  Lai  Mitter  for  Respondents. 


The  words  **  Revenue  Office  of  the  District  or 
division  "  used  in  Section  163  of  Act  X.  of  1S59  ^^  tkft| 
place  where  a  suit  for  rent  is  to  be  Instituted,  mean,  n 
the  Office  where  the  revenue  is  paid,  but  the  Office 
the  Revenue  Officer  of  the  District  or  Sub>divisiao  uhi 
the  greater  part  of  the  lands  in  respect  of  which  the  rei 
is  claimed  is  situate. 

In  this  case,  plaintiff  sued  for  connnna" 
tion  of  title  in  a  certain  joint  jote  juuun; 
admitted  by  all  parties  to  be  entirely  toj 
graphically   situated  in  zillah    Furreedpoi 
and  to  reverse  a  decree  for  rent  due  und< 
which  the  tenure  was  sold  in  execution. 

Defendant,    Mr.    Bell,    of     Mudundar< 
alleges   that  he   is  putneedar  of  the  xhk 
in  which  plaintiff's  jote  lies  ;  but  that,  as 
putnee  is  one  which  pays  iis  revenue  in 
Jessore   Collectorate,   he   properly   sued, 
that  Collectorate,   those    parties    who   wei 
then  .registered  in  his  serishtah  as  holdu 
this  jote,  claiming  arrears  of  rent  of   126] 
and  got  a  decree  on  the  23rd  May  1859 
der  which  the  sak  of  the  jote  took  place. 
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Thft  first  Conrt  held  that  the  above  suit 
of  Mr.  Bell  ought  noi  to  have  been  brought 
m  JciBore,  but  in  Fnrreedpore ;  and  that  the 
tbannah  in  which  defendant  resided  was 
not  mentioned,  as  it  ought  to  have  been,  in 
the  plaint ;  and,  lastly,  that  Mr.  Bell  had 
been  a  defendant  in  a  suit  brought  by  the 
present  plaintiff  for  a  14  annas  share  of  this 
very  jote,  and  must,  therefore,  have  known 
of  plaintiff's  interest  to  that  extent  having 
been  decreed,  as  that  decree  was  of  the  33rd 
March  i860,  and  thus  before  the  sale  in  exe- 
cution caused  by  Mr.  Bell,  which  was  on  the 
33rd  August  i860.  The  Principal.  Sudder 
Ameen  accordingly  decreed  the  plaintiffs 
toit. 
Mr.  Bell  appealed  to  the  Judge,  urging : — 
/x/. — ^That,  as  plaintiffs  were  not  registered 
h  bis  serishtah,  he  need  not  take  cognizance 
of  Ifaeir  alleged  rights  in  the  jote. 

md, — ^That  it  was  for  plaintiffs  to  be  aware 
of  the  fact  that  the  jote  was  in  arrears,  and 
dat  there  was  a  decree  againat  the  co-par- 
ceners for  the  rent  of  the  jo/g  itself,  for  which 
the  jote  was  by  law  liable  to  sale;  and  that 
Ik  was  for  plaintiffs  to  take  action  to  satisfy 
|lhe  arrears,  if  they  Tiished  that  the  tenure 
dioald  not  be  sold  for  those  arrears,  for 
which  f/,  and  not  only  the  rights  and  interests 
jf  the  defendants,  was  hypothecated.  It 
m  added  that,  as  Mr.  BelFs  putnee  had 
jto  pay  its  revenue  in  Jessore,  the  suit  for 
lent  was  rightly  brought  against  the  co-par- 
IttDers  in  that  Collectorate. 

The  Judge,  on  this  appeal,  has  held  that 
[Ike  suit  which  Mr.  Bell  brought  for  arrears 
[if  lent  ought  to  have  been  brought  in  the 
^  rad^^e  Collectorate  as  the  lands  lie 
;  that  the  omission  of  the  name  of  the 
lah  was  improper,  but  was  not  import- 
;  but  that,  as  it  was  not  shewn  that  Mr. 
II,  when  he  got  his  decree  for  rent  on  the 
May  1859,  was  awaj«  that  the  platnfe- 
had  any  rights  (they  not  getting  their 
decUring  those  rights  till  the  2}rd 
i860,  and  plaintiffs  not  beisig  teg^B- 
in  Mr.  Bell's  serishtah),  thepe  was 
proof  of  Mr.  Bell's  acceptance  of  plaint- 
rights  m  the  jote  as  transferred  to 
by  their  decree  of  the  a  3rd  March 
;  and  that,  therefore,  plaint^s  had  no 
to  sue  for  the  reversal  of  Mr.  Bell's 
of  23rd  May  1859,  and  the  sale  in 
Itiecution  of  the  23rd  August  i860,  which 
iMt  place  imder  it.  The  Judge  accordcng- 
^f  M&issed  the  plaintiff's  suit. 
'The  plaintiff  appeals  specially  to  this 
Gm,  urging,  amongst  other  pleas,  that  the 
wite  9f  Mr.  fiell  c^  9^6  May  1859,  and 
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the  sale  in  execution  of  the  33rd  August 
i860,  are  both  illegal  and  void,  as  the  suit 
for  rent  could  only  have  been  brought  by 
Mr.  Bell  as  regarded  the  tenuis,  and  default* 
ers  sued  for  the  rent  of  it  in  the  district  in 
which  the  whole  jote  jummah  was  admitted 
to  be,  vtB.t  In  2illah  FaiTe«dpore. 

Looking  to  Section  162  of  Act  X.  of  1859, 
we  think  this  objection  legal  and  ralid. 
The  fact  of  Mr.  Jiell's  paying  his  putaee- 
rent  for  this  and  other  portions  of  the  pol- 
nee  mehal  in  the  Collectorate  of  Jessore 
will  not  affect  the  law  dted,  which  clearly 
prescribes  that  Mits  for  rent  sball  be  insti- 
tuted in  "  ihe  Revenue  Offiee*'  of  the  dis- 
trict or  sub-division  in  which  the  Gasse  4lf 
action  shall  liave  arisen.  Now,  In  this  caaty 
the  whole  jote,  the  non-paymeat  «if  ll»e 
arrears  of  which  for  1265  eonstitated  Mr. 
Bell's  caase  of  action,  was  admittedly  in 
the  Furreedpore  district.  It  is  argued  tliat 
the ''  Revenue  Office"  means  the  Offioe  ^tiSMtt 
the  revenue  Is  paid ;  but  not  only  are  these 
latter  terms  not  apparent  ki  the  Section,  bat 
%it  ordinary  meaning  of  the  ^fworde  ate  die 
Office  of  the  Revenue  Officer  of  die  dlMrict 
<st  sub^iviSi<Hi. 

In  this  view  of  tiie  prosper  censtractfon 
and  application  of  the  law,  it  is  not  neees- 
aary  to  go  iiirtlier  into  other  pleas  In  special 
appeal,  and  we  decide  diat  Mr.  Bettys  deetee 
of  the  23rd  May  1859,  ander  which  the  renSs 
of  the  jote  in  question  in  (his  caee  lor  ti6g 
were  decreed  to  Mr.  Bel4,  and  the  sale  of  the 
jote  in  execution  of  that  decree  on  the  13?^ 
Aagusrt  i860  were  totally  without  jarlsdictiovi, 
and  consequently  illegal ;  and  that  tlwy  maift 
be  set  aside,  and  the  decree  and  ssde  ^relerred 
io  are  hereby  set  aside  aocordivigly. 

Piaintiff's  special  appeal  is  decreed  ^mMi 
aU  costs  in  shis  case  here  and  below. 


The  20th  May  1M5. 
Present : 

The  Hon'ble  W.  Morgpan  and  Shumbhoonath 

Pundit,  Judges^ 

Presumption  ^  mtfferm  wymeiA  from  before 
Decennial  Settlement— Section  x6»  Act  X  of 
x8S9- 

Case  No.  469  of  1864  under  Act  X.  of  1859,. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Collector  0/ Patna^  dated  the  a^rd 
September  1864. 

Hufonath  Roy  Chowdhty  and  odiers 
(PlainUffs),  Appellants, 
versus 
Bibee  Khojesbtah  Khatoon  CDefendanO»  , 

Mtspdndent.  ^ 
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Saloos  Sreenaih  Doss  and  Kalee  Mohun 
Doss  for  Appellants. 

^iSaboos  Unnoda  Per  shad  Barter jee  and  Shih 
Chunder  Mojoomdar  for  Respondent. 

Suit  laid  at  rupees  5,054-7  as.  4  pie. 

Section  16  of  Act  X.  of  1859  does  not  limit  the  inference 
of  the  presumption  of  payment  from  before  the  Decen- 
nial Settlement)  only  to  the  best  evidence  adducible  to 
establish  the  fact  of  uniform  payment  for  30  years. 

The  Court  below  found  on  satisfactory 
evidence  that  a  uniform  amount  of  rent  for 
upwards  of  20  years  was  paid  by  the  re- 
spondent, and  inferred  from  this  fact  that 
^the  same  rents  were  paid  from  before  the 
Decennial  Settlement,  because  the  appellant 
.had  failed  to  show  the  contrary. 

It  is  now  objected  here  by  the  appellant 
that    the  decrees   filed    by  the   respondent 
dhew  a  payment  at  uniform  rate  only  up  to 
17  years  previous  to  this  suit,  and  no  more  ; 
and  he  argues  that,  under  such  a  state  of 
things,  the  Court  below  was  not  authorized 
to  infer  a  similar  payment  beyond  the  said 
17  years.    As  the  Court  below  found   the 
fact  of  a  uniform  payment  for  more  than  20 
years  upon  other  credible  evidence  in  addi- 
tion to  the  decrees,  and,  going  further  back, 
as  the  oldest  rent-case  itself  (which,  according 
to  the  appellant,  goes  up  td  the  seventeenth 
year)   may,    in   the    absence   of  any  other 
explanation  by  the  appellant,  naturally  lead 
to  a  conclusion  that  the  rents  paid  for  that 
year  were  also   the   rents   long   previously 
paid,  and  as  Section  16  of  Act  X.  of  1859, 
enacting  as  a  rule  of  evidence  the  presump- 
tion of  payment  from  before  the  Decennial 
Settlement,  does  not  limit\the  inference  of  the 
presumption  only  to  the  best  evidence  possi- 
ble to  be  deduced  for  establishing  the  fact  of 
uniform  payment  for  20  years,   we  dismiss 
the  appeal  with  costs. 


The  22nd  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Section  153  of  Act  X.  of  iSS^Construction  of 
interest  in  land— Jurisdiction—AppeaL 

Case  No.  2676  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from   a  decision  passed  by 
My,   0,   Toogoodj  Judge  of  Beerhhoom^ 


dated  the  10th  August  1864^  reversing 
decision  passed  by   the  Deputy    Collectc 
of  that  District^   dated  the   24th  Fehri 
ary  1864. 

Juggessur  Bhuttacharjee  and  another 
(Defendants),  Appellants, 

versus 

Juggobundoo  Nundee  (Plaintiff), 
Respondent, 

Baboos  Kishen  Succa  Mookerjee  and  Nil 
Madhub  Sein  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

Section  153  of  Act  X.  of  1S59  ^o^  not  apply  nerdy 
to  c]uestions  of  proprietary  title  and  interest  m  land  ac« 
cruing  from  that  title,  but  applies  also  to  conflictiiig^ 
claims  of  ryots,  e,  g.,  as  to  which  of  two  ryots  is  toe 
cultivator  or  has  jotedaree  rights. 

When  a  Deputy  Collector  determines  an  interest  ia  . 
land,  the  appeal  Hes  to  the  Judge,  and  not  to  the  Cot* 
lector. 

Where  in  such  a  case  the  Judjg^e  reverses  the  Ccrflec* 
tor's  decision  as  passed  without  jurisdiction,  the  JQdg« 
should  proceed  to  decide  on  its  merits  the  appeal  as 
from  the  decision  of  the  Deputy  Collector. 

The  plaintiff  in  this  case  sues  for  damages 
as  caused  by  an  illegal  distraint.  Plaintit 
alleges  that  at  a  sale  for  arrears  of  rent  the 
tenure  referred  to  in  this  case  was  sold ;  anS 
that  the  principal  defendant,  one  Juggessur, 
bought  it,  and,  alleging  defendant  No.  t 
to  be  the  tenant,  distrained  the  crops  as  those 
of  that  tenant,  ignoring  the  right  of  plaint* 
iff  as  tenant,  who  had  previously  held  under 
the  title  of  a  superior  tenant,  one  Bhoobunes* 
suree. 

Defendant  Juggessur  alleged  that  his  ten- 
ant, defendant  No.  2,  being  in  arrears,  he 
duly  distrained.  Defendant  No.  2  alleges  that 
he  is  the  koorfa  ryot  of  one  Bhoobunessureet 
the  jotedar  before  the  sale,  and  pays  rent 
sometimes  to  her,  and,  in  her  absence,  to 
plaintiff. 

The  first   Court  (Deputy   Collector)   pt 
in   issue :— first,  whether  plaintiff  was 
jotedar  either  himself  or  by  holding  undel 
a  person  who  was;    and,    if   so,    to    whi 
amount  of  damages  plaintiff  was  entitled  ? 

The    Deputy    Collector    states    thai    ib^ 
principal   defendant   bought  at  the  sale  /) 
interests   of   the    former   jotedar,    and  t( 
kubooleut  from  defendant  No.  2  and  othei 
as  his  ryots,  and  distrained  their  crops  fc 
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irs  of  the  first  kist.     Plaintiff    alleged 
one  Zalim  Sheikh  was  the  under-tenant 
jIow  him,   but  for  the   then  current  year 
Ir.    Zaiim  Sheikh  and  the  principal  de- 
fendant aver  that  the  tenure  was  for  much 
iger. 

The  Deputy    Collector    gave    plaintiff   a 
ree  for  the  damages  claimed  by  him. 

There  was  an   appeal   to  the   Collector, 
irho  held  that  plaintiff's  rights  were  derived 
Bhoobunessuree,  and  that  she  having 
sold  out   at  the   sale    for  arrears  of 
of  the    tenure  at     which    defendant 
^gessar  purchased   the  tenure y   plaintiff's 
it  had  ceased    and    determined.      The 
fleeter,  therefore,  reversed  the  decision  of 
le  Deputy  Collector,  and  dismisse^d  plaintiff's 

Pbintiff  appealed  to  the  Judge,  contend- 
that,  as  the  decision  of  the  Collector 
whose  jurisdiction  in  the  case,  however, 
intiff  never  objected  till  he  lost  his  case 
that  Court)  had  determined  a  question 
right  and  title  to  the  lands,  the  appeal 
only  lie  to  the  Judge,  and  that  the 
:tor  had  acted  entirely  without  jurisdic- 

|The  Judge  held  that  the  Deputy  Collector 

by  his  original  decision,  "  determined 

stion  of  interest  in  the  land  as  between 

ties  having  conflicting  claims  to  it,  and 

the  Judge  alone  had  the  appellate  juris- 

m,  and  not  the  Collector."     The  Judge 

rdingly  reversed  the  Collector's  decision. 

the  Judge  passed  no  further  order  in 

il  on  the  merits. . 

is  now  contended  in  special  appeal  by 

fendant  that  thqre  was  no  determination 

title  by  the  Deputy  Collector ;  and  that 

Collector  had  jurisdiction,  and  even,  if 

had  not,  the  Judge  ought  to  have  tried 

ca&e  on  its   merits,  which  he  entirely 

"  to  do. 

tis  is  a  suit  under  Clause  7,  Section  23 
Act  X.  of    1859.      On   the  first  point, 
\%  our  decision  must  rest  on  the  terms 
|thc  law.  Section  153  of  Act  X.  of  1859, 
'A provides — "In  suits  under  Clauses  2, 
and  7  of  Section  23,  and  under  Sec- 
24  of  this  Act,  tried  and  decided  by 
Collector,   if  the  amount    sued   for   or 
value  of  the  property  claimed   does 
exceed    one    hundred      rupees,     the 
Igment  of  the  Collector  shall  be  final, 
not    open     to     revision     or    appeal 
)t     as     hereinafter     provided,     un- 
in   any    such     suit    a    question    of 


^^  right  to  enhance^  or*  otherwise  vary  the 
"  rent  of  a  ryot  or  tenant ^  or  any  question 
"  relating  to  a  title  to  land,  or  to  some  in^ 
**  terest  in  land  as  between  parties  having 
**  conflicting  claims  thereto y  has  been  de- 
"termined,  in  which  case  the  judgment 
''  shall  be  open  to  appeal  in  the  manner  pro- 
"  vided  in  Sections  160  and  161  of  this  Act." 

Now,  in  this  suit,  is  there  a  question  of 
some  interest  in  land  between  parties  having 
conflicting  claims  thereto  ?  Certainly  there* 
is,  for  plaintiff  claims  to  have  an  interest  in 
the  land  from  his  lease  from  Bhoobunessuree, 
and  defendant  claims  to  have  it  from  his 
purchase  of  the  tenure,  and  his  lease  to  the 
other  defendant,  whom  he  regards  as  his 
tenant  and  as  having  a  tenant's  interest  in  the 
land.  Further,  these  are  certainly  conflict* 
ing  claims.  But  it  is  pressed  on  us  that  the 
Section  contemplates  questions  of  title  pro- 
perly so  called;  that  is,  of  proprietary  title 
and  interest  in  land  accruing  from  thai  title, 
and  not  .the  conflicting  claims  of  ryots,  as  to 
which  of  two  ryots  is  the  cultivator,  or  has 
jotedaree  rights. 

In  the  first  place,  we  do  not  think  the 
ordinary  meaning  of  the  words  bears  out 
in  any  way  this  restrictive  construction :  for 
the  words  are  most  general  and  unrestricted* 
In  the  next  place,  ryots'  tenures  are  liable  to 
sale,  and  are  sold  under  the  law,  and, 
therefore,  the  purchaser  has  an  interest 
in  the  land  when  he  makes  such  a  pur- 
chase. 

In  this  view,  then,  we  think  the  Judge 
was  right  in  holding  that  in  this  case  there 
was  an  interest  in  land  determined  by  the 
Deputy  Collector,  which,  under  Section  153, 
rendered  the  appeal  to  the  Judge  necessary, 
and  the  appeal  to  the'  Collector  wrong,  and 
the  Collector's  acts  without  jurisdiction. 
We  therefore  over-rule  the  objection  of 
special  appellant  on  the  point. 

On  the  second  point  we  think  the  Judge, 
after  holding  that  he  had  jurisdiction,  and 
that  the  Collector  had  none,  should  have  de- 
cided the  appeal  as  from  the  decision  of 
the  Deputy  Collector  on  its  merits.  We 
accordingly  remand  the  case  to  him  for 
re-trial  on  the  merits.  Costs  of  suit  to  follow 
the  eventual  result  of  the  decision  on  the 
merits.  Costs  of  this  appeal  to  be  borne 
by  special  appellant,  whose  main  objection 
to  the  decision  below  has  been  over-ruled  by 
us.    Remind  accordingly.  ^       v 
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The  land  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges , . 

Suit  {or  Kubooleut— Relation  of  landlord  and 

tenant 

Case  No.  2910  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  Ticker,  judge  of  Shahahad,  dated  the 
^th  June  186^^  reversing  a  decision  passed 
by  Mr,  y,  W,  Garstin^  Deputy  Collector 
of  that  District,  dated  the  ^ist  March  186^, 

Poomo  Doss  and  others  (Pefendants), 

Appellants^ 

tfersf$s 

Oojoodhtproshad  and  others  (Plaintiffs), 

Respondents, 

Baho&s  Mohesh  Chunder  Chawdkry  and 
Dwarkanath  Mitter  for  Appellants. 

Baboos  Kali  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondents. 

Th*  rektion  of  Umdlord  and  tenant  ie  not  to  b«  pre- 
immed  to  sub«iBt  between  the  proprietor  of  land  and  any 


1 


of  the  jurisd*ction  of  the  Collector's  Court  in  regard  t^ 
its  cognizance  of  suits  under  section  33. 

• 

This  was  a  suit  to  obtain  a  knbooleut 
bronght  before  the  Deputy  Collector.  The 
defendants  set  up  a  lakheraj  title. 

The  Deputy  Collector  dismissed  the  plaint- 
iffs suit;  but,  on  appeal,  the  Collector  reversed 
this  decision,  and  granted  the  kubooleut. 

It  is  alleged  on  the  part  of  the  defendants 
that  the  CoUector  determined  the  case  solely 
fpon  tlie  issue  whether  or  not  the  land  in 
the  defendant's  possession  was  rent-paying 
land  or  not :  whereas  the  defendants  contend- 
ed, and  still  contend  before  us,  that  he  had 
no  jurisdiction  to  try  such  question  at  all, 
but  ought  to  have  confined  himself  to  the 
enauiry  whether  or  not  the  relation  of  land- 
lord and  tenant  existed  at  the  time  of  suit 
brought  between  the  parties. 

On  the  other  side  it  was  urged  that  this 
enquiry  was  not  necessary,  because  there  is 
always  such  a  relation  between  the  pro- 
pHetor  of  land  and  any  person  who  may  be 
oceap3iAg  that  land  as  to  give  the  proprietor 
a  lif^ht  under  Clause  i  of  Section  33  of  Act 
X.  of  1859  to  sue  for  a  kubooleut.  We  need 
not  point  out  the  extreme  oonsequonces  to 


which  such  a  doctrine  woold  lead ;  beoami 
it  has  been  established  by  a  series  of  cases 
that  the  relation  of  landlord  and  tenant  con- 
stitutes the  basis  of  the  jurisdiction  of  the 
Collector's  Court  in  regard  to  its  cognisance 
of  suits  under  Section  23  of  Act  X.  of  1859. 
The  mere  denial  of  this  relation  by  the  de- 
fendant, or  assertion  bv  him  of  superior  title, 
will  not  of  itself  oust  the  Collector's  jurisdic- 
tion ;  but,  on  that  state  of  things  occiuring, 
the  Revenue  Court  is,  to  use  the  words  of 
the  full  Court's  judgment  in  Hurree  Persaad 
Mallee  versus  Koonjoo  Beharry  Sbahs, 
Marshall's  Report,  *p.  99,  "  bound  to  ascertain 
'*  on  judicial  investigation,  if  the  position  of 
"  landlord  and  tenant  is  proved  to  exist  or 
"  not,  and  to  take  jiu'isdiction  or  not  accord- 
"  ing  to  the  result.'' 

The  conclusion  to  which  the  Collector  has 
come  in  this  case,  as  to  the  plaintiff's  right  of 
property  in  the  land,  and  to  the  defendant's! 
want  of  right,  does  not  necessarily  involve  | 
an  answer  to  the  question  whether  or  not 
the  defendants,  at  the  date  of  suit,  stood  in 
the  relation  of  tenants  to  the  plaintiflFs  in 
respect  to  that  land.      The  case  must,  there- 
fore, go  back  to  the  Lower  Appellate  Court 
for  the    determination  of  this   preliminary  I 
issue.    If  that  Court  determine  the  issue  in 
the  negative,  it  will  decline  jurisdiction ;  bat| 
if,  in  the  affirmative,  it  will  enter  upon  a  judi« 
cial  consideration  of  the  plaintiff's  claim,  and| 
decide  it  upon  its  merits. 

The  case  is  accordingly  remanded  for  re»| 
trial  with  reference  to  the  above  remarks. 


The  22nd  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath| 

Pundit,  Judges. 

Interventioa  of  Leaeee. 

Case  No.  374  of  1865  under  Act  X.  of  1859.1 

Special  Appeal  from  a  decision  passed  by  H 
Judge  of  JShaugulpore,   dated  the    /p/i 
December  1864,  modifying  a  decision  passi 
by  the  Deputy  Collector  of  that  District\ 
dated  the  jist  August  1864, 

Goordyal  Paureh  and  another  (Plaintiffs), 

Appellants^ 

versus 

Hurdyal  Doss  (Defendant),  Respondent, 

Baboo  Romesh  Chunder  Mitter  for  Appel- 
lants. 
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None  for  Respondent. 

An  tnterventton  by  a  lessee  is  not  the  intervention 
iphted  by  Section  fj.  Act  X.  of  1859. 

Thi  special  appellant  sued  a  person  for 
rents  under  a  kubooleut  stated  to  have 
received  by  him  after  his  purchase  of 
lands  for  which  the  rents  are  demanded, 
deed  was  not  denied  by  the  defendant, 
appellant    to   the    Lower   Appellate 
I  Cost  appeared   as   an   intervenor   in   the 
ICnrt  of  first  instance,    claiming  that  the 
alleged    by   the    plaintiff  to    have 
b^ld    by    the    defendant    under   the 
)leat,    were    held    by    him    under    a 
iniroree  lease  from  the  vendor  of  the 
itiff's   lessee,    the    alleged    purchaser, 
first  Court  decreed  the  claim  against 
defendant  on  the  kubooleut.      Against 
order  the  intervenor  appealed,  and  the 
rer  Appellate  Court,  believing  the  state- 
sot  of  the  said  intervenor,  decreed  the  ap- 
I,  and  dismissed  the  claim  of  the  plaintiff. 
Against  this  order,  the  special  appellant 

appealed  to  this  Court. 

The  intervention   clearly   waa   not   one 

itemplated  by  Section  77  of  Act  X.  of 

;9;  and    that   Act   does    not   expressly 

ride  for   any  other*  intervention   by    a 

party.    The  decree  given  against  the 

mdant  in  this  case  could  not  prejudice 

rights  of  this  intervenor,  who  had  no 

to  appeal.    The  plaintiff  is  entitled  to 

in  a  decree  against  the  defendant  who 

not  object  to  his  claim,  and  this  decree 

prejudice  any  right  of  the  intervenor 

of  any  other  party. 

This  appeal  is,  therefore,   allowed    with 

the  decree  of  the  Lower  Appellate 

being    reversed  with  costs,    and  the 

of  the    plaintiff  decreed   with  costs 

iiDst  the  defendant  in  the  case. 


The  tsth  May  1865. 

Present : 

Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 
Judges. 

of  the  Depnty  Collector  refvsiflg  to 
tttetam  a  snit  t^  reason  of  non-sped- 
teioQ  of  tlie  Law  to  which  it  relates— Jndg- 
■eat— Appeal 

Case  No.  2945  of  1864  under  Act  X.  of 

1859. 

Vt^l  Appeal  from  a  decision  passed  by 
Mr.  H,  B,  Woodcock,  Judge  of  Bhau-^ 
f^pore,   dated   the  26th    Augmt   tf6^ 
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ajlrming  a  deasion  passed  by  the  Depu(y 
Collector  of  that  District,  dated  the  rst 
August  1864. 

Sheikh  Golara  Ehya  (Plaintiff),  Appellant, 

versus 

Lalla  Doorga  Dyal  (Defendant),  Respondent, 

Mr.  J.  Baptist  and  Moonshee  Ameer  AH 

for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

An  order  of  a  Deputy  Collector  xtinsxng  to  entertain  a 
suit,  because  the  section  of  the  law  to  which  it  relates 
was  not  cited  in  the  plaint,  is  a  judgment  within  the 
meanine  of  Section  160  of  Act  X.  of  1859,  and  an 
appeal  Ties  from  it  to  the  Judgfe. 

Such  an  order  ought  to  state  whether  the  suit  is  dis^ 
missed  or  the  plaint  rejected,  and  under  what  Sections 
respectively. 

This  was  a  suit  for  determination  of  sale. 
The  plaint  did  not  state  that  the  suit  was 
brought  under  Act  X.  of  1859,  or  under  any 
particular  Section.  Oh  this  the  Deputy 
Collector  passed  the  following  order : — 

"Dated  I2lh  July  1864, 
Nuttozooddeen  Hossein> 

Officiating  Mohurir, 

P.  S. — The  petition  does  not  state  to 
what  Section  this  relates.  Whereas  this  peti- 
tion of  plaint  is  informal,  it  is  ordered  that 
the  petition  be  put  up  witd  the  record,  and 
the  petitioner  be  informed  of  the  same." 

The  Judge  on  appeal  recorded  this  judg- 
ment : — 

*'  It  does  not  appear  under  what  Section 
or  how  the  application  or  suit,  if  it  is  one, 
was  made  to  the  Collector.  It  does  not 
appear  that  Act  X.  or  Section  a  8  was  in  any 
way  referred  to,  nor  does  the  Collector's 
order  throw  any  light  on  the  matter.  It  is 
manifest  in  the  present  shape  no  appeal 
lies." 

It  is  now  urged  in  the  petition  of  special 
appeal  that  the  order  of  the  first  Court  is 
wrong  in  not  entertaining  the* case,  because 
the  Section  of  the  law  was  not  cited^  and 
that  the  Judge  is  wrong  in  holding  that 
there  is  no  appeal. 

The  special  appeal  is,  however,  really 
against  the  order  of  the  Judge  holding 
that  there  is  no  appeal.  Now,  the  Sections  of 
Act  X.  of  1859  referring  to  the  Appellate 
Jurisdiction  are  these : — 

*'  CL.  All  the  powers  vested  in  the  Col- 
lector by  the  preceding  Sections  of  this  Aot 
may  be  eacercised  by  any  Deputy  Collector  in 
cases  referred  to  him  by  a  CoUectpr,  and  \f^  all 
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cases  without  such  reference  by  a  Deputy 
Collector  placed  in  charge  of  any  sub-divi- 
sion of  a  district ;  and  all  applications  and 
reports  allowed  or  required  by  this  Act  to 
be  made  to  the  Collector  may  be  made  to 
any  Deputy  Collector  having  such  local 
jurisdiction. 

"  CLI.  In  the  performance  of  their  du- 
ties under  this  Act,  the  Collectors  and 
Deputy  Collectors  shall  be  subject  to  the 
general  direction  and  control  of  the  Commis- 
sioners and  the  Boards  of  Revenue,  and  the 
Deputy  Collectors  shall  be  subject  to  the 
direction  and  control  of.  the  Collectors  to 
whom  they  are  subordinate.  All  orders  pass- 
ed by  a  Collector  undei;  this  Act,  not  being 
judgments  in  suits  or  orders  passed  in  the 
course  of  suits  and  relating  to  the  trial 
thereof,  or  orders  passed  after  decree  and 
relating  to  the  execution  thereof,  shall  be 
appealable  to  the  Commissioner,  and  all 
such  orders  passed  by  a  Deputy  Collect- 
or shall  be  appealable  to  the  Collector ;  but 
no  judgment  of  a  Collector  or  Deputy 
Collector  in  any  ^uit,  and  no  order  of  a 
Collector  or  Deputy  Collector  passed  in 
any  suit  and  relating  to  the  trial  thereof, 
or  after  decree  and  relating  to  the  execu- 
tion thereof,  shall  be  open  to  revision  or 
appeal  otherwise  than  as  expressly  provided 
in  this  Act. 

"  CLX.  In  all  suits  other  than  those  in 
which,  when  tried  and  decided  by  a  Collect- 
or, the  judgment  of  the  Collector  is  de- 
clared to  be  final,  or,  when  t/ied  and  decided 
by  a  Deputy  Collector,  an  appeal  is  allowed 
to  the  Collector,  an  appeal  from  the  judg- 
ment of  the  Collector  or  Deput}^  Collector 
shall  lie  to  the  Zillah  Judge,  unless  the 
aiTiount  or  value  in  dispute  exceed  five 
thousand  rupees,  in  which  case  the  appeal 
shall  lie  to  the  Sudder  Court. 

"  CLXI.  The  petition  of  appeal  shall  be 
written  on  the  stamp-paper  prescribed  for 
appeals  from  the  subordinate  Civil  Courts, 
with  reference  to  the  amount  or  value  of 
the  property  involved  in  the  appeal,  and 
the  rules  in  force  in  regard  to  the  time 
within  which  appeals  from  ihe  decisions  of 
such  Courts  may  be  received,  and  to  the 
manner  in  which  such  appeals  are  heard  and 
determined,  and  to  all  proceedings  which 
may  be  had  in  respect  of  such  appeals,  shall 
be  applicable  to  the  Zillah  Judge  or  Sudder 
Court  under  this  Act." 

If  the  order  of  the  first  Court  is  a  judg- 
ment within  the  meaning  of  Section  160, 
there  will  be  an  appeal  under  that  Section 
to  the  Judge. 


We  are  of  opinion  that  the  order  of  the 
Deputy  Collector  was  a  judgment  passed  in 
a  suit  under  Section  160,  and  therefore  that 
an  appeal  will  lie  to  the  Judge. 

We  accordingly  reverse  the  decision  of 
the  Court  below,  and  decree  this  appeal 
with  costs. 

The*  Judge  will  try  the  case  under  the  Sec- 
tion cited  (160) ;  and  we  have  to  observe  that 
the  order  of  the  first  Court  ought  to  have 
stated  whether  the  suit  was  dismissed^  and,  if 
so,  under  what  law ;  or  whether  the  plaint 
only  rejected,  and,  if  so,  what  Section  applied 
with  special  reference  to  that  portion  of  Act 
X.  of  1859  which  prescribes  how  far  the 
procedure  of  Act  VIII.  of  1859  applies  to 
cases  under  Act  X.  of  1859. 


The  26th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear. 

Judges. 

Lakheraj  (Withdrawal  from  former  salt  for 
possession,  no  bar  to  subsequent  sait  for 
resumption) — Onus  proband!  (AfiSmuitioa  of 
mal  title). 

Case  No.  2982  of  1864  under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Mymensingy  dated  the  26th  July 
i86^y  affirming  a  decision  passed  by  ihe 
Deputy  Collector  of  that  District,  dated  the 
jist  May  1864, 

Issur  Chunder  Shaha  and  others  (Defendants), 

Appellants, 

versus 

Saroda  Soonduree  Debia  and  others  (Plaint- 
iffs), Respondents. 

Baboo  Grish  Chunder  Ghose  for  Appellants. 
Baboo  Sreenath  Doss  for  Respondents. 

Withdrawal  from  a  former  suit  for  possession  of  cer- 
tain land  does  ^not  bar  a  subsequent  suit  for  resumptwa 
of  the  same  land  as  invalid  lakheraj. 

Where  a  plaintiff,  suing  for  land  as  mdl,  adds  in  his 
plaint  that  the  defendant  will  set  up  an  invalid  lakheraj 
title,  and  the  defendant  really  does  plead  a  sunnud,  the 
legal  rule  as  to  the  burden  of  proof  is  not  altered,  1.  ^-i 
that  the  plaintiff,  who  affirms  the  land  to  be  his  mil, 
must  prove  that  affirmation. 

The  first  plea  put  forth  in  the  petition  of 
special  appeal  is  this  : — 

I  St.---'  When  a  suit  by  the  plaintiff's  pre- 
"  decessor  for  declaration  of  his  right  to  the»5 
'*  lands  has  been  dismissed,  the  present  suit 
**x  does  not  lie." 
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This,  it  is  now  said  before  us,  meatis  that 
die  matter  is  '^ res  adjudicatay'  and  that 
llnis  the  plaintiff  is  barred  by  Section  2, 
Act  VIII.  of  1 859. 

That  Section  is—"  The  Civil  Courts  shall 
^ttot  take  cognizance  of  any  suit  brought  on 
''any  cause  of  action  which  shall  have  been 
"heard  and  determined  by  a  Court  of  com- 
^petent  jurisdiction  in  a  former  suit  between 
''the  same  parties,  or  between  parties  under 
"fiiom  they  claim." 

Now,  in  this  case,  which  is  one  where 
nUntiff  sues,  alleging  certain  property  to  be 
his  mdl  land,  which  he  adds  defendant  im- 
properly claims  as  lakheraj,  it  appears 
(hat,  in  a  previous  litigation,  plaintiff  having 
sued  for  possession, -relinquished  that  claim 
and  subsequently  altered  it  to  a  prayer  for 
declaration  of  right,  and  that  claim  was 
dismissed. 

On  this  point  the  Lower  Appellate  Court 
.  did  put  in  issue  "whether  this  suit  is  on  a 
question  already  heard  and  determined," 
and  held  that  it  had  not  been  so,  /'.  ^.,  that 
die  question  as  to  the  validity  or  otherwise 
of  defendant's  lakheraj  title  had  never  been 
triad. 

We  are  of  opinion  that  Section  2  does 
not  bar  .this  suit,  for  we  are  not  shewn  that 
die  plaintiff's  claim  on  the  basis  of  this 
hnd  being  his  mdl^  and  not  defendant's 
hkheraj,  has  ever  been  determined. 

The  second  plea  taken  in  the  petition  of 
qiecial  appeal  is  that,  as  plaintiff  once  sued 
for  and  th^n  withdrew  from  his  suit  fox 
fossessiony  the  present  suit  cannot  lie. 

We  are  not  aware  of,  and  are  not  shewn, 
any  law  supporting  this  plea:  nor  do  we 
think  it  is  one  which,  as  here  laid  down,  z//^., 
tt  a  general  and  conclusive  proposition,  can 
be  adopted.     We,  therefore,  reject  this  plea. 

The  next  point  is  that  the  burden  of 
pioof  has  been  wrongly  put  upon  defendant, 
ipecial  appellant,  to  prove  his  lakheraj 
thk  in  this  case. 

Plaintiff  sued  here  on  the  allegation  that 
&e  land  sued  for  was  a  portion  of  his  ?ndl. 
This  allegation  it  was,  in  our  opinion,  for 
phuntiff  to  prove  before  defendant  was  le- 
gaDy  bound  to  set  up  any  title  at  all.  It 
4oea  not  follow  by  any  means  that,  because 

tlaintiff  added  in  his  plaint  that  defendant 
ad  or  would  set  up  an  invalid  title  of  a 
hkheraj  tenure,   and   defendant  really  did 

tiead  a  sunnud,  the  legal  rule  of  who  should 
t  charged  with  the  burden  of  proof,  is 
ikered.  The  ordinary  proper  rule  is  that,  if 
lAuptiff,  affirming  the  land  to  be  his  under  a 
Ak  of  mdl  proprietor,  should  be  met  by  a 


denial  of  this  title,  as  indeed  is  the  fact  here, 
the  necessity  of  proving  that  affirmation 
would  be  on  plaintiff. 

We,  therefore,  think  this  plea  valid. 

It  is  added  by  special  appellant  that  there 
is  a  khanabaree,  or  homestead,  which  be- 
longs to  defendant's  share  by  means  of  a 
partition  which  so  allots  it,  and  this  the 
Lower  Appellate  Court  did  not  adjudicate. 

We  do  not  see  in  the  judgment  of  the 
Lower  Appellate  Conrt  that  it  did  adjudicate 
this  point,  whereas  it  is  in  the  grounds  of 
appeal  of  defendants  to  the  Judge. 

In  this  view  of  this  case  we  remand  it  to 
the  Lower  Appellate  Court  that,  after  throw- 
ing the  burden  of  proof  on  the  plaintiff,  he 
will  re- decide  the  case,  and  at  the  same  time 
adjudicate  the  matter  of  the  title  to  the 
khanaharee. 

Remand  accordingly. 


*'* 


The  26th  May  1865. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Declaratory  decree— Cause  of  action— Limita- 
tion. 

Case  No.  3438  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Jessore,  dated  the  30th  August 
1864,  ajffirniing  a  decision  passed  by  the 
Deputy  Collector  0/ that  District,  dated  the 
2gth  April  1864, 

Hurronath  Roy  and  others  (Plaintiffs),  • 

Appellants, 

versus 

Gooroodoss  Biswas  and  others  (Defendants), 

Respondents, 

Baboos  Banee  Madhub  Baiurjee  and  Sreenath 
Doss  for  Appellants. 

Mr,  A,  F.  Lingham  for  Respondents. 

Though  a  suit  may  be  brought  within  one  year  from 
the  date  of  a  declaratory  decree,  yet  that  decree  is  not 
a  cause  of  action  for  arrears  which  the  plaintiff  might 
have  obtained  in  the  former  suit,  and  which  are  now 
barred  by  limitation. 

Plaintiff  in  Bysack  1266  issued  notice 
of  enhancement  on  defendant  under  Regula- 
tion V.  of  1812.  He  shortly  after  instituted' 
a  suit  declaratory  of  his  right  to  enhance  at 
the  rate  entered  in  the  notice,  and  obtained  a 
decree  in  1269.  He,  then,  in  1270,  institut- 
ed a  suit  for  the  rents  of  1266,  1267,*  1268, 
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and  1 269,  and  pleads  that  he  is  within  time 
under  Section  30  of  Act  X.  of  1859)  inas- 
much as  his  suit  is  brought  within  one  year 
from  his  declaratory  decree,  which  is  his 
cause  of  action. 

The  first  Court  found  that  plaintiff's 
claim  to  the  rents  of  i<66  was  barred  by 
the  Statute  of  Limitation ;  that  certain  pay- 
ments had  been  made  by  defendants  for 
ittfj  1 168,  and  1269 ;  and  with  these  deduc- 
tions d^dcreed  plaintiff's  t\^\m  for  those  years. 

The  Judge,  on  appeal,  considered  the  claim 
for  1266  barred  by  limitation,  and  after  re- 
marking that  the  arrears  for  other  jrears 
cottld  not  be  collected  in  excess  or  the 
amount  named  in  the  notice,  and  that  the 
suit  of  the  plaintiff  would  not  bear  retro- 
spective effect  adverse  to  the  notice,  he  dis- 
missed the  appeal  with  costs. 

Plaintiff  has  now  appealed  specially,  urg- 

•  Sutherland's  Reports,  ing  that  the  claim  for 
Act  X.,  Volume  II.,  page  1 266  is  not  barred ;  that 
5 '  •  the  decision  of  the  High 

Court  in  the  case*  of  Joymonee  Dossee  and 
others  versus  Huro  Nath  Roy  and  others 
was  In  point,  in  which  a  suit  for  declaration 
of  right  was  considered  as  a  cause  of  action, 
and  a  suit  for  arrears  founded  on  that  decla- 
ration, and  brought  within  one  year  from 
that  date,  was,  under  Section  30  of  Act 
X.  of  1859,  declared  to  be  in  time;  that  the 
Jvdge  has  altogether  misdecided  the  case, 
and  that  the  Court  shot^d  rectify  the  error 
which  has  been  caused  by  the^Judge's  negli- 
gence. 

The  Judge's  decision  is,  we  regret  to  say, 
marked  by  great  carelessness  and  ignorance 
of  the  facts  of  the  case.  Turning,  however,  to 
the  objection  of  special  appellant,  we  decline 
to  consider  the  action  which  he  brought 
in  the  Sudder  Ameen's  Court  as  simply  de- 
claratory. The  plaint  in  that  case  is  not 
before  us ;  but,  looking  to  its  nature  and  the 
circumstances  attending  h,  it  was  an  action 
not  merely  asking  for  a  declaration  of  rights, 
but  admitting  o!  the  application  of  a  remedy 
by  way  of  decree  for  rent  at  the  enhanced 
rate.  Under  this  view,  as  the  plaintiff  failed 
to  obtain  in  that  acticm  the  remedy  as  to  the 
rents  of  1266,  which  he  might  have  obtained, 
we  cannot  allow  him  now  to  come  into  Court, 
claiming  r^its  which  he  might  before  have 
obtained,  and  wfaidi  are  now  barred  by  the 
limitation  prescribed  by  Section  32  of  Act 
X.  of  1859,  ^^^^i^S^  ^h&t  his  caoae  arose 
from  the  detrree  in  the  suit  in  which  he  has 
failed  to  take  advantage  of  the  remedy 
^hich*iie  might  have  got  in  it.    We,  there- 


fore, think  that  plaintiff  is  altogether  out  of 
Court  as  to  the  claim  for  the  rents  of  1266; 
but  he  is  entitled  to  so  much  of  the  rents 
of  1267,  1268,  and  1269,  at  the  enhanced  rate 
as  remains  unpaid.  On  the  point  of  pay- 
ments no  enquiry  has  been  made  by  the 
Judge,  and  the  case  muat  be  remitted  to  him 
lor  enquiry  on  this  point,  and  for  the  passing 
of  whatever  orders  seem  eventually  just  and 
proper. 


1^^ 


The  26th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Pemunent  SetttenieBt  (meaning  e^  »  Act  &  of 

x8S9»- 

Case  No.  194  of  1865  under  Act  X.  of  1859. 

Special  Appe^from  a  decisive  passed  by  ike 
Judge  efShahahad^  dated  tks  ijtk  Augtut 
1864^  reversing  a  decision  passed  iy  ike 
Deputy  Collector  of  that  District,  dated 
the  zgth  June  1864. 

Sheobum  Lai  for  self  and  as  guardian  di 
Gooroo  Pershad  Lai,  minor  (Defendant), 
Appellant, 

versus 

Ram  Purtab  Singh  and  others  (FlaiBtiffs), 

Respondents. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Saboa  Unn0da  Pirshad  Bamarfee  for 
B]es(K)ndefit8. 

The  worAs  "Penhsnent Settlement"  refeitedtofa 
iibet  X.  of  1859  refer  to  llie  PemiMeat  SeMltaiettt  «l 
1793,  aad  not  !•  PeriMaeat  Setllenents  siibseqiieatlf 
made. 

Tftis  was  a  suit  for  enhanced  neat  on  liic 
growid  that  the  productive  poiwws  of  tfat 
land  had  increased  other  than  bf  the  eaer- 
tkms  «f  the  ryot.  • 

The  defence  was  vn^orm  payment  of  nM. 
for  20  years,  and  a  claim  to  the  ^cedamplnii 
under  Section  4  of  Act  X.  of  x8s9. 

The  Judge  fowad  that  the  1701  hoA 
never  claimed  to  hold  the  iand  at  a  unifonB 
rate  cif  rent  from  the  date  of  the  Perpctiial 
Settlement,  and  that,  therefore,  payment  ol 
tbat  rate  for  20  years  could  not  advantage 
htm.  He  decreed  the  land,  tberafore,  to  be 
Hable  to  enhancement,  and  remanded  te 
case  for  settlement  of  ^e  rates J^ 

It  is  uiiged  b^ore  us^  im  aj^edal  appeal 
that,  as  iibe  lands  m  suk  "were/nptpennaiMBl^ 
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settled  till  the  year    i860,   the    special 
jllant,  who  had  proved  payment  of  rent 

a  uniform   rate   for  twelve  years  before 
time,  was  protected, 
lis  objectioB  seems  to  us  altogether  un- 

ible.     The   words,   "  Permanent  Settle- 

t,"  referred  to  in  Act  X.,  refer  to  the 

ment  Settlement  of  Bengal,  Behar,  and 

which  was  sanctioned  in  the  year  1 793. 

^TOQld  be  absurd  to  hold  that  every  liule 
:h  of  accreted  chur  land,  formed  a  year  or 
ago  only,  carries  with  it  all  the  privileges 
led  in  Act  X.  to  Permanent  Settlements 

ie  in  the  year  1790,  and  gives  the  ryot, 
is  lucky  enough  to  get  hold  of  it,  the 

It  to  hold  at  the  same  rate  of  rent  in 
5tuiiy. 

^or  the  rest  we   think    that    the  Judge 

Illy  dismissed  the  ryot's  claim.     He  had, 

his  own  showing,  only  held  the  land 
1830,  and  had,  therefore,  no  presump- 
in  his  favor,  nor  any  right  to  retain  his 
ing  at  the  same  rates  as  those  imposed 
it  when  he  first  took  it. 
le   special    appeal    is    dismissed   with 
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The  26th  May  1865. 

Present : 

Hon'ble  C.  B.  Trevor,  G.  Loch,  H.  V. 
,  J.  P.  Norman,  and  W.  Morgan, 

Judges. 

^peai—Saits  for  rent  below  zoo  rupees- 
Section  77  of  Act  X.  of  Z859. 

No.  2779  of  1864  under  Act  X.  of  1859. 

ial  Appeal /ram  a  decision  passed  by  the 
^wige  of  East  Burdwan,  dated  the  igth 
\pril  i86^y  reversing  a  decision  passed  by 
Deputy  Collector  of  that  District, 
fed  the  i6th  September  1862. 

Syed  Hameedooddeen  (Defendant), 

Appellant, 

versus 

Syed  Moulvie  Razeooddeen  Ahmed 
(Plaintiff),  Respondent. 

Grija     Sunkur     Mozoomdar    and 
ie  Murhamut  Hossein  for  Appellant. 

Kissen  Kissore  Ghose  and  Moonshee 
Ameer  Ally  for  Respondent. 

>Mtt)  lies  to  the  ludge  from  a  decision  passed 
rSection  77  of  Act  X.  of  1859  i"  ^  suit  for  rent  less 
too  rupees. 

f%Ql  ci8e  was  referred  to  a  Full  Bench 
te  following  order  :— > 

hLUL 
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Officiating  Chief  Justice  Norman  and 
Mr,  Justice  Shumbhoonath  Pundit. — ^There 
being  conflicting  decisions  (5th  December 
1 86 1,  Prannath  Roy  Chowdry  versus  Gugun 
Bearah  ;  and  28th  April  1863,  Mohendro 
Chunder  Ghose  versus  Indernarain  Holdar, 
on  the  one  hand  ;  and  loth  September  1863^ 
Gopal  Chunder  Doss  versus  Ram  Coomar 
Ghose,  on  the  other)  whether  in  a  suit  for 
rent  of  less  than  100  rupees,  where  a  third 
party  intervenes  under  Section  jy,  and  the 
Deputy  Collector  decides  that  the  plaintiff 
had  been  in  the  actual  receipt  and  enjoy- 
ment of  the  rent  up  to  the  time  of  suit,  an 
appeal  lies  to  the  Judge. 

We  submit  this  case  for  the  opinion  of  a 
Full  Bench  on  the  point.  Should  the  Full 
Bench  be  of  opinion  that  such  an  appeal  does 
not  lie,  the  judgment  of  the  Judge  will  be 
quashed,  and  the  judgment  of  the  Deputy 
Collector  will  stand,  and  the  appellant  will  get 
his  costs. 

Should  the  Full  Bench  be  of  opinion  that  the 
Judge  had  jurisdiction,  the  appeal  will  be  dis- 
missed with  costs. 

Decision  of  Full  Bench, — ^The  question  for 
us  to  determine  is  whether  an  appeal  from  a 
decision  passed  under  Section  77  of  Ad  X.  of 
1859,  in  a  suit  for  a  sum  in  value  less  than  100 
rupees  in  amount,  lies  to  the  Judge. 

It  is  provided  by  the  law  just  cited  that 
"when  in  any  suit  between  a  land-holder 
"  and  a  ryot  or  under-tenant  under  this  Aft, 
"the  right  to  receive  the  rent  of  the  land 
"or  tenure  cultivated  or  held  by  the  ryot 
"  or  under-tenant  is  disputed  ;  and  such  right 
"  is  claimed  by  or  on  behalf  of  a  third  person, 
"on  the  ground  that  such  third  person,  or  a 
"person  through  whom  he  claims,  has  ac* 
"  tually,  and  in  good  faith,  received  and  en- 
"  joyed  such  rents  before  and  up  to  the  time 
"of  the  commencement  of  the  suit,  such 
"  third  person  shall  be  made  a  party  to  the 
"  suit,  and  the  question  of  the  actual  receipt 
"and  enjoyment  of  the  rent  by  such  third 
"person  shall  be  enquired  into,  and  the  suit 
"  shall  be  decided  according  to  the  result  of 
"  such  enquiry :  provided  always  that  the 
"decision  of  the  Collector  shall  not  affect 
"the  right  of  either  party,  who  may  have 
"a  legal  title  to  the  rent  of  such  land  or 
"  tenure,  to  establish  his  title  by  suit  in  the 
"  Civil  Court,  if  instituted  within  one  year 
"  from  the  date  of  the  decision." 

In  Section  153  of  the  same  law,  it  is  de- 
clared that  no  appeal  shall  lie  from  the  decree 
of  a  Collector  in  suits  under  Clauses  2,  4,  and 
7  of  Section  23,  and  Section  24,  of  tl]^  Act 
for  a.sum  less  than  100 rupees  in  vieilue,  "unless 
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in  any  such  siiH  a  question  of  right  to  en- 
hance, &c.,  or  any  question  relating  to  a  title 
"  to  land  or  to  some  interest  in  land  as  be- 
tween parties  having  conflicting  claims 
thereto,  has  been  deternained  by  the  judg- 
"  m^n^,  in  which  case  the  judgment  is  open 
"  tp  appeal  in  the  manner  provided  in  Sec- 
"tions  1 60  and  161." 

It  has  been  contended  before  us  that  in 
^xl  enquiry  under  Section  'jj  the  right  to 
receive  rent  is  investigated  ;  that  this  right 
is  an  interest  in  land,  and  that,  therefore,  an 
appeal  lies  to  the  Judge  ;  but  we  cannot 
assent  to  this  reasoning.  We  think  that, 
under  Section  'j'jy  the  only  matter  enquired 
in^o  is  the  fact  of  the  actual  receipt  and  en- 
joyment of  rent  before,  and  up  to  the  time 
of  ^h^  commencement  of  the  suit ;  that  this 
fact  is  totally  unconnected  with  the  legal 
title  to,  or  any  interest  in,  the  land,  or  with 
the  right  tp  receive  the  rent,  which  is  by 
the  proviso  of  the  Section  reserved  for  en- 
quiry in  the  Civil  Court ;  and  that,  conse- 
quently, no  appeal  lies  to  the  Judge  under 
Sections  1 53  and  160  of  Act  X.  of  1859.  The 
view  which  we  tal^e  was  adopted  by  two 
Judges  of  the  late  Sudder  Court  in  the  case 
6f  Bhuggobutly  Debee  versus  Shama  Churn 
Banerjee,  decided  on  ist  October  1861,  and 
of  its  correctness  we  have  not  the  slightest 
doubt. 


The  29th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Chota  Kagfpore — Enhaacement — Acts  VIII. 
imd  Z*  oC  x8.^—JuradictiQii— Appeal  (in  suits 
aJ^QycSfOOoRHpees). 

Case  No.  80  of  1865  under  Act  X.  of  1859. 

^•^gular  Appeal  from  a  decision  passed  by  i}u 
Deputy  Commissioner  of  Maunhhoom^  dated 
thf  igth  December  1864., 

MsAwajah  Nilmoney  Singh  Deo  (Plaintiff), 

Apptllanty 

versus 

Musst.  Shoobhanee  BJbee  (Defendant), 
Respondent. 

Baboos  Juggadanund  Mookerjee,  Rqmgopal 
Gkose,  and  Roopnath  Banerjee  for  Appel- 
lant. 

Bflhoos  Dwarkanath  Mitter  and  Unnoda 
J^ershad  Banerjee  for  Respondent. 
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Suit  laid  at  rupees  9,608- 1 2  ann^^. 

A(5ls  VI 11.  and  X.  of  iS^sg  having  taken  effe^  In  CboU 
Nagpore  in  July  and  August  1859 — Held  that  the 
appeals  in  suits  for  enhancement  above  5,600  rupees, 
commenced  in  June  1861,  lie  to  the  High  Court,  aodoot 
to  the  Judicial  Commissioner. 

This  suit  is  |>rought  up  as  a  reg^lar  ap^ 
peal,  filed  on  the  2nd  March  of  the  year  18^5, 
from  a  decision  of  the  Deputy  Conpiini^iOQer 
of  NJaunbhoom,  dated  the  19th  Dec^inber 
1864,  Jn  the  province  of  Chota  Nagpore.  Tte 
plaint  was  filed  on  the  22nd  June  1861,  ^od 
by  it  plaintiff  sue(^  to  assess^the  lands  of  d<>- 
fendant  at  a  rent  of  9,608- 1 2,  from  1 268  B.  S.. 
as  before  held  at  an  inadequate  jumma,  ai)d 
based  his  nght  on  an  alleged  decree  of  1S49 
entitling  him  to  enhance.  Defendant  plead- 
ed that  the  lands  were  held  at  a  fixed  rent  d 
960  rupees  as  mokurruree,  and  had  always 
paid  a  uniform  rent :  further,  that  the  tenure 
was  one  created  in  1181  B.  S.  Defendant 
added  that  the  decree  of  1849,  relied  00  bj 
plaintiff,  was  not  one  to  enhance  defendant'^ 
land,  but  only  one  declaratory  of  plaintiff'^ 
mdi  right. 

On  the  25th  September  1861,  the  Deputy 
Commissioner  dismissed  the  plaintiff's-  suit, 
holding  that  plaintiff  could  not  enhance. 
The  plaintiff  appealed  to  the  Judicial  Com- 
missioner, who  held  that  plaintiff  could 
enhance,  and  that  a  decree  of  June  1849 
estopped  defendant  fron^  denying  plaintiffs 
right  to  do  so.  The  Judicial  Commissioner 
accordingly  reversed  the  Deputy  Commis- 
sioner's order  on  the  50th  July  1862,  hot  re- 
manded the  case  that  the  fair  and  equitable  i 
rates  might  be  ascertained. 

From  this  decision  of  the  Judicial  Com- 
missioner a  special  appeal  (No.  2409)  was 
preferred  to  this  Court,  and  filed  on  the  aand 
of  September  1862.  It  was  heard  by  this 
Court  on  the  3rd  July  1863,  when  Justices 
Norman  and  Kemp  held  that  an  appeal  did  lie 
from  the  above  order  of  remand  made  by  the 
Judicial  Commissioner,  and  that  the  above 
decision  of  1849  relied  on  by  the  Judicial  , 
Commissioner  was  not  an  estoppel,  as  it  was  } 
not  a  decree  deciding  the  right  to  rent.  The  \ 
remand  order' is  conveyed  in  these  terms: — 

*'We  remand  the  case  in  order  that  the 
"question  of  liability  of  the  tenure  to  etir 
**  hancement  may  be  tried  with  reference  to 
"the  provisions  of  A6t  X.  of  1859,  which 
"  must  now  govern  the  case."  Upon  this 
remand  the  Deputy  Commissioner  has  again 
decreed  the  case  as  one  to  enhance  rents-  of 
the  value  of  rupees  9,608-1 2  as.  The  Deputy  ; 
Commissioner  remarks  that  after  the  remaneC 
the  Judicial  Commissioner  had  fixed  that  the 
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Issue  to  be  tried  in  the  case  was,  "  whether, 

*"  under  Section  i6  of  Act  X.  of  1859,  the  rent 

"  of  defendant's  tenure  is  liable  to  enhance- 

"  ment  or  not."     The  Deputy  Commissioner 

then  ordered    the  parties    to  produce  any 

further  evidence  they  wished  on  that  issue  ; 

and  he  decided  on  the  15th  December  1864 

that  the  tenure  was  declared  to  be  one  of  1 1 8 1 

B.  S.,  and  that  the  rent  of  the  tenure  had  been 

proved  to  be  a  fixed  one  at  960  rupees,  and  so 

held  for  more  than  20  years;  further,  that 

ph'mt'iS  has  not  shown  his  right  to  enhance 

iccording  to  the  provisions  of  Act  X.  of  1859. 

The  Deputy   Commissioner,  therefore,  dis- 

hifssed    plaintiff's    suit.     Plaintiff   brings   a 

re^Iar  appeal  to  this  Court,  and  it  has  been 

admitted  in   the  Deputy  Registrar's  Office, 

^parentiy  because  the  suit  is  fot  a  sum  above 

;,ooo  rupees,  but,  on  its  being  called  on 

for  hearing,    the    respondent    has,    under 

Section  348,   raised  the  objection   that  no 

regular  appeal   will  lie,   as  the  decision  of 

the  Deputy  Commissioner  appealed  from  by 

this  regular  appeal  is  merely  a  final  decision 

of  the  pending  suit  commenced  by  the  plaint 

of  1861.     It   is  pleaded  by  the  respondent 

thai  the  Judicial  Commissioner  had,  under 

the  orders  of  Government  and  this  Court, 

dated  19th  May  1848,  Circular  Order  No.  3, 

*ta^_..    ,.      .........        cited    in    the 

"rartiesdissatisned  with  the  decision  ^ 

if»at»istant  In  any  original  suit  of      margin,'*      }U- 

■  2LSSlf'-^''''*^^!S^7i,''^'''^"/"^r    risdiction      to 

tpwanu    mar,  within  the  penod  of 

fe^e  months  trom  the  date  of  such  de-  entertain     ap- 

oaon,  present  a  petition  of  appeal  to  r^Aalc      im      tn 

itSodder  Dewanny  Adawlut,  or  if  P^^*^      Up      10 

'  Atf  prefer  it  to  the  assistant  himself,  I0,000  rUpeeS, 

Mose  duty  it  will  then   be  to  fon^'ard  ^      «     .1            j«  1 

•Ht^tloti  In  the  usual  manner,  and  and    tnuS    010 

S?!s*^*!«***S  possible  loss  of  time,  to    legally   eutcr- 
(Sttdder  Dewanny  Adawlut.  9      ^^ 

tarn  the  ap- 
peal which  he  decided  on  the  30th  July  i86a. 
k  is  added  that  the  decision  now  come  to 
if  the  Deputy  Commissioner,  on  the  13th 
Ikcember  1864,  is  merely  a  continuation 
'if  his  decision  of  the  25th  September 
1861 ;  and  that  the  plaint  just  filed  is  the 
vny  plaint,  and  consequently  the  suit 
9  the  very  suit  which  was  pending  before 
Ae  Deputy  Commissioner  on  25th  Septem- 
kf  186 1.  Then  it  is  argued  that  thus  the 
Judicial  Commissioner  on  the  30th  July  1862, 
••d  this  Court  on  the  3rd  July  1863,  did  not 
tben  finally  decide  the  suit ;  moreover,  that 
At  lemand  order  of  the  Court  did  not  decide 
At'  suit  or  terminate  that  litigation  of 
Vkich  the  plaint  (one  and  same  as  now  on 
JR0Qrd)  was  the  commencement  in  1861. 
^(tosvquemly  it  is  said  that  this  is  a  pend- 
4|f  /»//,  and  the  procedure  applicable  to 
yMing  suits  is  that  under  Section  387  of 
Id  ^^&%  of  1859,  which  is  applicable  to 


suits  under  Act  k.  of  1859,  Ind  that  ihtih 
was  no  hew  suit  or  nfew  decision  by  th6  Depu- 
ty Commissioner  in  1864.  Thstt  thus,  un- 
der the  above  section,  the  right  of  appeal  to 
this  Court  of  the  Judicial  Corothissiort6f  re- 
mains, and  a  special  appeal  to  this  Court  Is 
the  only  propel-  appeal.  The  Circlilar  Otrlbr 
of  this  Court,  para.  39  of  29th  July  185^,  Is 
cited,  tiz. — "  Where  appeals  are  prfeferr^d 
"  from  Atc\%\OTis  passed  be/ore  the  i^tbfyulyy 
"  an  appellant  would  be  de|)rived  of  an^ 
"  right  in  reference  to  the  procedure  bf  thi 
"  suit  by  the  operation  of  Act  VIII.  of  1856) 
"  the  appeal  must  be  heard  under  ike  't>m 
**  law.  A  similar  rale  applies  to  the  ori- 
"  ginal  trial  of  all  suits  pending  when  this 
*'  Act  came  into  operation,  S.  C.  Cr.  Order, 
"  29th  July  1859.'^' 

It  was  further  pleaded  that  the  Calcutta 
Sudder  Court  held,  on  the  28th  Novenaber 
1859,  thslt  a  suit  is  pending  within  iUh 
meaning  of  this  Seictibh  (3^7)  If  when  the 
Code  came  into  operation  anything  remaiHed 
to  be  done  which  might  have  been  done 
under  the  old  law.  Thus,  where  a  petition 
for  review  remained  to  be  filed,  the  peti- 
tioner, though  beyond  the  ninety  days  de- 
scribed by  the  new  law  in  filihg  hi§  petitibn, 
was  ehtitled  to  ask  the  Court  to  hear  it 
within  the  period  of  three  months  allowed 
by  the  old  law,  that  he  might  not  be  depriv- 
ed of  a  right  which,  but  for  the  passing  of 
the  Code,  he  would  have  possessed.  It  was 
further  pleaded  that  the  Sudder  Court  had, 
on  the  5th  December  1859,  held,  as  to  ap- 
peals preferred  before  the  enactment  of  tht 
Code  against  orders  passed  in  execution  of 
decree,  that,  as  the  application  of  the  pro- 
visions of  this  Code  to  the  Case  would  pre- 
clude the  hearing  cff  appeals,  the  old  law 
must  govern  the  case. 

It  is  contended,  on  the  other  hand,  that  the 
decision  now  appealed  from  to  us  as  a  tegul&r 
appeal  could  not  be  appealed  otherwise  than 
in  this  form,  as  the  valae  of  the  suit  is  abbve 
5,000  rupees,  and  Acts  X.  and  VIII.  o! 
1859  enact  that  all  appeals  in  suits  abd^ 
5,000  rupees  must  ht  Regular  Appeals  from 
the  Court  of  first  instance  to  this  Cotlrt. 

It  is  admitted  by  both  parties  thflt  AeC 
VIII.  and  Act  X.  of  1859  ^oo^  ^^^^  iB  tli^ 
Chota  Nagpore  division  simultaneotuly  witk 
those  Acts  coming  into  operation  in  all  ,4he 
Lower  Provinces  of  Bengal,  commonly  cajled 
Regulation  Provinces,  1.  /.,  on  the  ist  July 
and  ist  August  1859  respectively.  The 
plaint,  therefore,  of  June  1861  mus^  in  our 
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opinion,  be  taken  to  have  been  one  coming' 
under  the  operation  of  Act  X.  of  1859.  Con- 
sequently we  hold  that  the  suit  being  of  a 
value  above  5,000  rupees,  the  Judicial  Com- 
missioner could  not,  under  that  Act  on  the 
30ih  July  1862,  proceed  to  hear  the  appeal 
from  the  decision  of  the  Deputy  Commission- 
er of  25ih  September  1861.  That  decision 
then,  being  the  only  one  within  jurisdiction, 
must  be  regarded  as  final  till  altered  by  Regu- 
lar Appeal.  We  accordingly  dismiss  this  ap- 
peal, which  is  from  a  decision  passed  without 
jurisdiction,  and  therefore  no  decision,  with 
costs. 


The  cases  are  accordingly  remanded  to  the 
Court  of  first  instance  to  try  them  on  their 
merits. 


The  31st  May  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  fudges. 

Jurisdiction— Suits  for  rent  of  tenure  taken  into 
khas  possession  by  landlord. 

Cases  Nos.  3123  and  3124  of  1864  under 
Act  X.  of  1859. 

Special  Appeals /rom  a  decision  passed  by  the 
jfudge  of  Dinagepore,  dated  the  gth  July 
j86jf,  affirming  a  decision  passed  by  the 
Collector  of  that  District^  dated  the  4th 
January  186^, 

Maharajah  Jugut  Indur  Narain  Bunwaree  Deb 
Bahadoor  and  others  (Plaintiffs), 

Appellants^ 

versus 

Ramsoonder  Ghose  and  another  (Defendants), 

Respondents. 

Baboo  Banee  Madhub  Banerjee  for 
Appellants. 

None  for  Respondents.  » 

\  A  landlord  can  sue  under  Act  X.  of  1859  for  realizing 
the  rents  due  to  his  tenant,  whose  tenure  he  has  taken 
into  khas  possession. 

In  these  two  cases  the  plaintiffs  took 
khas  possession  of  the  tenure  pf  their  ten- 
ant under  the  terms  of  the  contract  provided 
in  the  lease,  and,  as  -trustees  for  the  said 
tenant,  were  collecting  the  rents  from  the 
under-tenants  and  ryots.  The  Courts  below 
h|ive  dismissed  these  two  suits  on  the  ground 
that  such  suits  cannot  be  entertained  under 
Act  X«of  1859. 

We  do  not  agree  with  the  Lower  Courts. 
The  plaintiff  may  be  permitted  to  sue  for 
realizing  the  rents  due  to  their  tenants,  whose 
tenure  they  have  taken  into  khas  possession. 


The  31st  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Kubooieuts— Hajuts. 

Case  No.  398  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pcLSStd  by  tki 
Judge  of  Rungpore^  dated  the  2^th  Aovem^ 
ber  iS6^,  affirming  a  decision  passed  by  ike 
Collector  of  that  District,  dated  the  Q^th 
August  tSS^f, 

Sheik  Tazee  Mahomed  (Defendant), 
Appellant, 

versus 

Ruwon  Mohun  Chowdry  and  others  (Plaint-  , 
iffs),  Respondents, 

Baboo  Kishen  Dyal  Roy  for  Appellant 

Baboos  Sreenath  Doss  and  Ashootosh  Dhur 
for  Respondents. 

In  what  cases  ha  juts  are  allowable  from  the  reata 
mentioned  in  kubooleuts* 

The  Lower  Appellate  Court  has  fixed  the 
rates  of  rent  payable  by  the  special  appel* 
lant  with  reference  to  the  rates  of  rent 
found  in  the  kubooleuts  of  other  neighbour* 
ing  ryots.  With  regard  to  these  rates,  the 
special  appellant  pleaded  that  the  landlord 
had  allowed  a  large  margin  of  hajut  from 
the  rates  recorded  in  the  kubooleut.  The 
Lower  Appellate  Court  says  that  this  deduc- 
tion is  a  mere  matter  of  discretion.  The 
landlords  do  not  allow  a  hajut  without  a 
cause  either  special  to  the  case  or  geneiaL 
We  do  not  understand  the  nature  of  the 
hajuts  allowed  in  the  instances  of  the 
kubooleuts  relied  upon  by  the  Lower  Appel* 
late  Court.  It  should  fix  the  rates  payable 
by  the  special  appellant  according  to  the 
rates  actually  paid  by  the  neighbouring 
ryots  for  similar  lands,  and  not  according 
to  rates  nominally  mentioned  in  kubooleuts^ 
according  to  which  the  rents  are  not  actually 
realized.  If,  in  certain  cases,  owing  to  specid 
cause,  any  deduction  has  been  allowed 
upon  grounds  not  applicable  to  the  case  o£ 
the  special  appellant,  but  peculiar  to  the 
ryot  himself,  then  the  rates  mentioned  in  his 
kubooleut,  provided  his  lands  otherwise 
are  exactly  of  the  same  kind  with  that  of 
the  special  appellant,  should  be  taken  into 
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bration  while  fixing  the  proper   rents 

by  the  special    appellant    for    his 

ids;  but,  if  it  be  found  that  there   is  a 

jcral  deduction  allowed  to  all  the   r}'Ots 

Iding  similaV    lands    with    those    of    the 

aal  appellant,  then  it  will  not  be  fair  to 

the  rates  of  the  rents  payable   by  the 

:ial   appellant    according    to    the    rales 

tmioned  in  kubooleuts  according  to  which 

rents   are   not  collected.      As    the 

w  Appellate  Court  has  not  looked  into 

mbject  of  hdjut  in   this  light,    we   re- 

ihe  case  to  it  to  re-try  the  proper  rates 

)le  by  the  special  appellant  with  refer- 

lo  the  remarks  recorded  above. 


The  31st  May  1865. 

Present : 
Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 
Judges. 
icement — Section  xi  of  Act  X.  of  1859. 
^ases  Nos.  1 242  to  1 2  50  of  1 864  under  Aft 
X.  of  1859. 

ial  Appeals  from  a  decision  passed  by  the 
leputy  Commissioner  of  Maunhhoom,  dated 
24th  February  1864,  modifying  a  deci- 
passed  by  the  Extra  Assistant  Commis- 
ioner  0/ that  District y  dated  the  i6th  Octo- 
1863. 

Chunder  Ghosal  (Plaintiff),  Appellant, 
versus 
ihodeb  Pandey  (Defendant),  Respondent. 
Baboos  2'arucknath  Sein  and  Kalee 
Prosunno  Dutt  for  Appellant. 

None  for  Respondent. 

13  of  A<5^  X.  of  18^9  only  gives  a  right  to  sue 
iced  rent  on  due  notice,  and  not  the  right  to  sue 
Itille  to  enhance. 

these  cases,  designated  by  the  above 
;rs,  the  Deputy  Commissioner  dismiss- 
vt  plaintiff's  claim  for  rent  at  enhanced 
under  Seciion  13  of  Act  X.  of  1859, 
fcc  ground  that  the  notices  of  enhance- 
were  not  given  in  time.  It  is  objected, 
special  appeal,  that  he  ought  at  least 
[have  given  the  plaintiff  a  declaration  of 
to  enhance  the  rent  for  the  future;  but 
we  of  opinion  that  the  Section  in  ques- 
only  gives  a  right  to  sue  for  enhanced 
on  due  notice,  and  not  a  right  to  sue 
tlile  to  enhance.  It  was  also  objected 
Ac  Deputy  Commissioner  ought  not  to 
found  that  "  it  was  proved  that  notice 
not  been  served  on  the  appellant  by 
respondent  within  the  time  prescrib- 
•"  because  the  Court  of  first  instance  had 


not  framed  and  tried  any  issue  on  that 
point.  But  we  think  that  this  question  was 
necessarily  in  issue  before  the  Deputy  Com- 
missioner, and  that  he  had  ample  evidence 
whereon  to  base  his  conclusion,  and  both  par- 
ties had  full  opportunity  to  urge  their  re- 
spective cases  with  regard  to  this  issue,  as,  in 
fact,  they  did.  No  oiher  ground  of  special 
appeal  was  pressed,  and  we,  therefore,  dismiss 
all  the  above  appeals  with  costs. 

The  7th  June  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  F.  A.  Glover, 

Judges, 

Jurisdiction— Disputes  as  to  title  between  plaint* 

iff  and  intenrenor. 

Cases  Nos.  482  to  487  of  1865  under  Act  Xt 

of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Dinageporct  dated  the  gth  De* 
c ember  18 6 ^f^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  nth  July  1864, 

Belash  Monee  Chowdhrain  and  others 
(Plaintiffs),  Appellants, 

versus 

Nobeen  Chunder  Shaha  (Defendant), 
Respondent 

Baboos  Debendro  Narain  Rose  and  Kalee 
Kishen  Sein  for  Appellants. 

Baboos  Unnoda  Per  shad  Banerjee  and  Motee 
Lai  Mookerjee  for  Respondent. 

Disputes  between  the  plaintiff  in  a  suit  for  a  kubooleut 
and  an  intervenor,  as  to  whether  the  land  in  question  is 
part  of  the  plaintiff's  estate  or  the  ayma  land  of  the  in* 
tervenor. 

The  plaintiff  presses  for  a  demand  in 
order  that  the  intervenor's  alleged  receipt 
of  rent  may  be  investigated  (which  it  has 
not  yet  been),  and  that  it  may  be  ascertained 
if  the  intervenor  has  actually  and  in  good 
faith  received  and  enjoyed  the  rent  before 
and  up  to  the  time  of  the  commencement 
of  the  suit. 

The  plaintiff  sues  for  a  kubooleut,  stating 
that  the  defendant  holds  land  in  his  mou- 
zah.  The  defendant  insists  that  the  lands 
held  by  him,  though  locally  situated  within 
the  plaintiff's  mouzah,  are,  in  fact,  the  ayma 
lands  of  the  intervenor. 

The  plaintiff  says  that  the  intervenor  is 
not  a  holder  of  any  ayma  lands,  but  merely 
a  person  who  held  an  ijara  from  the  plaint- 
iff of  his  mouzah,  which  expired  two  years 
ago,  since  which  time  the  plaintiff  has  taken 
proceedings  before  the   Collector,  and  has 
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obtained  a  measurement  of  the  lands  in  the 
defendant's  occupation. 

If  there  is  a  substantial  dispute  between 
the  plaintiff  and  the  intervenor,  whether 
the  land  in  question  is  part  of  the  plaintiff's 
mouzah  or  the  ayma  land  of  the  interve- 
hor,  this  is  a  question  for  settlement  between 
them  in  a  different  suit. 

In  the  present  suit,  the  plaintiff,  after  the 
recognition  of  his  right,  which  seems  to  be 
implied  from  the  Collector's  order  for  mea- 
surement, may  perhaps  be  entitled  to  claim 
a  kubooleut;  but,  if  he  has  not,  in  fact,  ever 
received  rent  from  the  defendant,  and  if 
the  intervenor  can  show  an  actual  and  bond 
fide  receipt  of  rent  from  the  defendant  up 
to  the  time  of  suit,  the  provisions  of  the 
77th  Section  of  Aft  X.  of  1859  must  apply. 
The  case  is  remanded  to  the  Court  of  first 
instance  for  trial.  Both  parties  may  adduce 
'such  evidence  as  they  wish.  The  Cdurt 
.should  enquire  particularly,  if  the  interve- 
nor has  actually  received  rents  recently, 
whether  such  rent  was  received  in  good 
faith  or  not,  especially  having  regard  to 
the  plaintiff's  proceedings  before  the  Collector 
for  obtaining  a  measurement  of  the  lands. 


The  loth  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Enhancement  (grounds  of,  applicable  to  depend- 
ant Talookdars). 

Cases  Nos.  462  and  463  of  1865  under  Ad 

X.  of  1859. 

^Special  Appeals  from  a  decision  passid  by  the 
Judge  of  Jessore,  dated  the  ist  December 
i86^y  reversing  a  decision  passed  by  the 

.  Deputy  Collector  of  that  District,  dated 
respectively  the  Jth  December  i86j  and 
24th  March  1864, 

Huronath  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Hindoo  Bashinee  Debia  and  others  (Defend- 
ants), Respondents. 

Baboos  Bungs heedur  Sein  and  Sreenath 
Doss  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

.  The  grounds  of  enhancement  stated  in  Section  51  of 
Regulation  VIII.  of  1703)  and  not  those  in  Section  17  of 
A^X.  of  i859»  arc  applicable  to  dependant  talookdars. 


These  suits  were  for  enhancement  of  rent. 
The  defendant  pleaded  that  the  notice  of 
enhancement  had  not  been  served  upon  him, 
and  that  his  rent  had  not  varied  since  the 
Decennial  Settlement,  except  that  certain  ad- 
ditional rent  had  been  added  to  the  original 
rent  on  account  of  certain  chakeran  lands  which 
had  been  added  to  his  tenure  subsequent  \t 
that  settlement,  as  proved  by  a  "  likhon!' 

The  first  Court  held  that  the  service  <Sf 
notice  had  not  been  proved,  but  that  the 
*•  likhon  "  was  not  a  genuine  document ;  and 
that,  the  rent  of  the  talook  ha\ing  varied, 
the  rent  could  be  enhanced. 

The  Judge  on  appeal  mistakes  the  opinion 
of  the  first  Court,  and  states  that  it  consider- 
ed the  '*  likhon  "  to  be  a  genuine  document, 
but  adds  that,  though,  in  his  opinion,  the 
"  likhon  "  is  very  suspicious,  still  no  other 
account  has  been  given  as  to  the  cause  of  the 
variation  of  rent  in  the  defendant's  talook; 
and  he  is,  therefore,  of  opinion  that  Ae 
cause  alleged  is  correct,  and  that  the  rent 
for  the  original  taiook  has  consequently  not 
varied.  Further,  that  the  plaintiffs  can, 
therefore,  obtain  additional  rent  only  on  the 
additional  chakeran  lands,  which  were  added 
to  the  talook  after  settlement.  The  Judge, 
as  to  the  notice,  holds  that,  as  the  notice 
comprises  a  general  enhanced  rent  on  all  the 
lands  of  the  talook,  it  is  not  sufficient  to 
enable  the  plaintiff  to  obtain  enhanced  rent 
in  this  suit. 

The  plaintiff  appeals  specially  to  thil 
Court,  and  urges  that  the  Judge  must  either 
admit  or  reject  the  "  likhon  "  as  evidence ; 
and  that,  if  it  is  fit  to  be  rejected,  being,  aa 
the  Judge  says,  a  very  suspicious  document, 
there  is  then  no  further  evidence  to  prove 
the  statement  of  the  defendant  as  to  the 
cause  of  the  variation  in  the  rent  of  his 
talook.  We  think  that  this  objection  is 
good.  The  defendant  may  establish  by  other 
evidence  the  facts  stated  in  the  ^* likhon;'* 
and  we  should  think,  if  these  facts  are 
correct,  that  there  could  be  little  difficulty 
in  establishing  them.  But  the  Judge  cannot 
both  reject  the  '*  likhon"  as  evidence,  and  at 
the  same  time  act  upon  it,  as  he  has  done. 
The  Judge's  decision  on  the  "  likhon"  is 
not  very  clear,  and,  as  this  suit  cannot  on 
other  grounds  proceed,  we  reverse  his  judg- 
ment upon  it  and  upon  the  cause  dL  the 
variation  of  the  defendant's  rent,  and  leave 
the  whole  question  open  to  determination  in 
a  future  suit. 

The  defendant,  special  respondent,  nnder 
Section  348,  objects  that  the  Judge  has  not 
decided    whether    the    notice    was    served 
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upon  t^e  defendant  or  not,  and  also  that 
the  notice  itself  is  informal ;  as  it  is  a  notice 
under  Sections  53  and  17  of  Act  X.  of  1859, 
SQcb  as  might  be  served  on  a  r>'ot  with 
lights  of  occupancy,  whereas  the  defendant 
is  a  icdookdar^  the  owner  of  a  dependant 
talook,  to  whom  the  grounds  for  enhancement 
stated  in  Section  17  of  Act  X.  of  1859  would 
not  ^ply,  but  only  the  grounds  stated  in 
Sectkm  5 1  of  Regulation  VIII.  of  1 793,  The 
Jndge  and  the  first  Court  in  their  decisions 
oesignate  the  defendant  as  a  talookdar,  and 
his  tenure  as  a  talook;  and  the  plaintiff's 
docoments  bear  out  this  view  of  the  tenure. 
This  being  the  case,  there  can  be  no  doubt 
as  to  the  informality  of  the  notice.  The 
pounds  on  which  enhancement  is  demanded 
9re  not  those  on  which  alone  enhancement 
can  be  obtained  against  a  dependant  talook- 
dar,  viz.,  those  contained  in  Section  51  of 
Ri^alation  VIII.  of  1793.  The  grounds 
stated  in  the  notice  apply  to  occupant  ryots 
plher  than  dependant  talookdars. 

The  Judge's  decision  is  reversed,  and  the 
plaintifl's  suit  dismissed  in  both  these  cases 
with  all  costs. 


The  1 2th  June  1865. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  E.  Jackson, 

Judges. 

]iritdictioa — ^Ayppeal  to  the  Judge— Section  77, 
4ct  %.  of  1S59— Decision  of  first  Court  on 
title— Power  of  Judge  to  decide  whole  case. 

Cases  Nos.  40  to  52  of  1865  under  Act  X.  of 

1859. 

^fecial  Appeals  from  a  decision  passed  hy\ 
the  Judge  of  Tirhooty  dated  the  21st 
September  186^,  reversing  decisions  passed 
by  the  Deputy  Collector  of  that  District, 
dated  respectively  the  21st  ani  31  st  M^rch, 
jTst  May,  30th  June,  and  ist  July  1864. 

fieebee  Jameerun  (Plaintiff),  Appellant, 

versus 

Bhlchuk  Thakoor  and  others  (Defendants 
and  Objectors),  Respondents, 

Messrs.  JR.   T.  Allan  and   C.   Gregory  and 
Baboo  Sreenath  Doss  for  Appellant. 

Bed>oos  Unnoda  Pershad  Banerjee,  Dwar- 
kanath  Mitter^  and  Ashootosh  Dhur  for 
Respondents. 


In  a  suit  for  rent  below  100  rupees,  where  a  third 

Sir  intervenes  under  Section  77,  Act  X.  of  1859,  i^  the 
ity  Collector  decides  on  the  title  of  the  parties, 
not  00  their  receipt  of  rent«  the  appeal  will  lie  to 


The  Judg-e  having-  jurisdiction  to  try  the  appeal  wa< 
held  competent  to  determine  the  whole  case,  including' 
the  question  of  the  receipt  of  rent,  notwithstanding 
that  the  law  bars  an  appeal  to  the  Judge  on  that  poin^. 

These  are  all  suits  for  arrears  of  rent  for 
an  amount,  in  each  case,  not  exceeding  loo' 
rupees.  The  plaintiff,  Musst.  Jameerun,  the; 
mistress  of  Brijo  Beharee  Lai,  deceased,  is 
the  plaintiff.  The  defendants,  ryots,  deny 
that  the  plaintiff  is  entiilecj  to  the  rent.  A 
third  party,  Nundo  Lai,  as  the  adopted  son 
of  Brijo  Beharee  Lai,  has  intervened  under 
Section  tj  of  Act  X.,  alleging  that  his  father 
has  been  always  in  the  receipt  and  enjoy- 
ment of  the  rents  now  claimed,  and  that, 
although  Jameerun*s  name  is  recorded  as 
the  proprietor,  she  had  no  real  right  in  the 
villages,  the  use  of  her  name  being  a  mere 
benamee  transaction. 

The  Deputy  Collector  tried  the  question 
as  between  the  plaintiff  and  the  third  party, 
and  decided  in  favor  of  plaintiff.  An  ap- 
peal was  made  to  the  Judge,  who  reversed 
this  decision,  and  dismissed  the  plaintiff's, 
suit,  holding  that  the  intervenor  had  proved 
that  his  father,  and  not  Musst.  Jameerun,  had 
been  in  receipt  of  the  rent* 

The  first  g  .'ihd  x^n  on  special  _appeal 
is  that  the  J^.dge  l&d  no  jurtsdrctlCn  to  try 
the  appeal.  It  has  been  lately  ruled  by  % 
Full  Bench  of  this  Court  that  decisions  passed 
between  a  plaintiff  and  a  third  party  under 
Section  'J^  of  Act  X.  of  1859,  in  suits  in  which 
the  amount  of  rent  claimed  does  not  exceed 
:oa  rupees,  are  not  appealable  to  the  Judg^. 
If,  therefore,  in  this  case  the  Deputy  Collect* 
or  had  decided  the  dispute  between  the 
parties  under  the  provisions  of  that  law, 
the  Judge  would,  in  these  cases,  have  had  no 
jurisdiction.  But  it  was  contended  by  Baboo 
Dwarkanaih  flitter,  for  special  respondent, 
that  the  Deputy  Collector  has  determined 
the  cases,  not  by  enquiring  as  to  which  of 
the  two  parties  had  been  in  the  receipt 
of  the  rent,  but  by  enquiring  into  the 
titles  set  up  respectively  by  each,  and  that 
consequently  under  the  precedent  of  the 
Watson's  case,  reported  at  pages  73 1076,  S.D. 
Decisions  for  March  1862,  the  appeals  were 
properly  heard  by  the  Judge.  The  special 
appellant's  vakeel,  Mr.  Gregory,  disputes 
this  statement,  and  urges  that  the  decision 
of  the  Deputy  Collector  was  not  upon  title, 
but  strictly  according  to  Section  'j'j,  as 
proved  by  the  issue  which  was  laid  down. 
We  find  that  the  issue  was  correctly  stated 
but  the  deciiion  is  a»  distinctly  upon  the 
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title  of  the  parties  as  the  issue  is  on  their 
receipt  of  rent.  In  such  circumstances,  we 
hold,  following  the  above  precedent,  that 
appeals  did  lie  to  the  Judge,  and  that  the 
Judge  had  jurisdiction  to  hear  them. 

It  is,  then,  contended  that,  if  the  Judge 
had  jurisdiction  to  hear  the  appeal,  he  could 
only  reverse  the  decision  of  the  Deputy 
Collector,  because  it  had  not  determined  the 
right  question,  and  that  he  must,  then,  neces- 
sarily, remand  the  case  to  the  Deputy  Col- 
lector for  a  determination  on  that  question ; 
and  that  the  Judge  could  not  go  on  to  deter- 
mine himself  which  party  was  in  the  receipt 
of  rent,  as  in  such  a  case  the  law  barred  any 
appeal  to  the  Judge.  It  was,  however, 
well  argued  for  the  respondent,  and,  we  think, 
correctly,  that  the  appeal  having  been  pro- 
perly preferred  to  the  Judge,  the  procedure 
which  should  guide  him  in  hearing  that  ap- 
peal was  that  laid  down  in  Act  Vlll.  of 
1859  (Section  161  of  Act  X.  of  1859),  and 
that,  under  that  procedure  (Section  353),  the 
Judge  was  bound  finally  to  determine  the 
case,  if  the  evidence  upon  the  record  was 
sufficient  to  enable  him  to  pronounce  a  satis- 
factory judgment.  .The  Judge  in  these  qa;ses, 
though  he  does  not  distinQtly  adjgjjjto  the 
point  in  his  judi^menttWgay  falltj/TDe  presum- 
ed  to  haVe  Considered  that  all  ^^e  necessary 
evidence  was  filed,  as  the  issue  had  been 
correctly  fixed,  and  both  parties  nad  had  op- 
portunity given  them  to  produde  all  their 
evidence  on  that  issue.  If,  theti,  no  other 
sufficient  grounds  could  be  shev^n  /or  inter- 
fering with  his  decision,  we  should  not  inter- 
fere with  it  on  the  ground  that  the  Judge 
could  not  try  the  question  as  to  which  party 
was  in  receipt  of  the  rent.  We  hold  he 
could  try  that  question. 

But  it  is  also  urged  for  special  appellant 
that  the  Judge's  decision  is  erroneous  in 
three  points :  firsts  that  he  has  failed  to 
consider  several  important  documents  filed 
by  the  plaintiff  to  prove  that  Brojo  Beharee 
1a1,  in  his  life-time,  admitted  thai  Musst.  Ja- 
meerun  was  in  possession  of  these  rents ;  se- 
condly,  that  the  Judge  has  improperly  re- 
jected the  evidence  of  the  plaintiff's  putwarry 
and  the  jummabundee  papers  filed  by  the 
plaintiff;  and,  lastly ,  that  he  has  improperly 
admitted  the  evidence  of  the  third  party's 
putwarry  as  an  attestation  of  his  jumma- 
bundee papers,  whereas  it  is  no  sufficient 
attestation. 

We  think  that  the  first  objection  is  valid, 
and  that  the  Judge  has  not  alluded  in  any 
way,  u  he  should  have  donei  to  the  important 


admissions  upon  which  the   plaintiff  relied 
as  evidence  that  she  was  in  the  receipt  of  the 
rent.     It  is  possible  that  these   admissions 
may    be    controverted    by    other    evidence, 
which  may  satisfy  the  Judge  that  the  third 
party,  through  his  father,  had  been  in  actual 
receipt  of  the  rents.     But  still  those  documents 
must   be  looked  to,    and   a  judgment  pro- 
nounced upon  them.     We  are  much  dissatis- 
fied a!so  with  the  judgment  of  the  Judge, 
and  fail  to  see  that  the  grounds  upon  which 
he  has  come  to  his  conclusion  in  any  way 
clear  up  the'  point  as  to  which  of  the  two 
parties  had  been  collecting  the  rents  from 
the  ryots  up  to  the  time  of  the  institution  of 
the  suit,  the  point  to  be  tried  under  Section 
yj.    The  Judge  rejects  the  jummabundee  filed 
by  one   side,  and  admits,  that  filed  by  the 
other  side,  because  the  one  is  properly  at- 
tested, the  other  is  not.      The  putwarries  of 
both  parties  appeared  to  attest  those  papers, 
and  would,  we  have  no  doubt,  both  have  pro- 
perly attested  their  papers,  had  they   been 
properly  examined.     But  it  appears  that  one 
man  was   directly   examined  on  the  point, 
the  other  was  not.     From  one  of  the  judg- 
ments recorded  in  these  cases,  m.,  that  from 
which  special  appeal  No.  51  is  preferred,  it 
is  evident  that  there  was  great  suspicion  in 
the  examination  of  the  putwarries ;  the  third 
party's  putwarry  having  by  mistake  attested 
the  plaintiff's  papers.     The  Judge's  decision 
rests  solely  on  these  papers ;  but  the  very  fact 
that  both  parties  produce  them  must  have 
suggested  to  the  Judge  that  much  reliance 
could  not  be  placed  upon  such  papers.    The 
IJudge   must  enquire  into  these  cases  fully 
[and  carefully^  and  satisfy  himself  on  some 
jbetter   evidence   than   these   papers,   which 
party  had  all  along  been  in  receipt  of  the 
disputed  rents.    It  is  a  point  on  which  we 
shou-Id  think' there  could  be<  no  very  g^at 
difficulty    in    coming    almost    to  a  certain 
conclusion.     The  ryots  are  those  who  paid 
the  re^ts,  and  they  must  be  able  to  point  out 
to  whpm  or  for  whose  benefit  they  paid  those 
rents*     The     putwarries     cannot    both    be 
speaking  the  truth.     They  should  be  cross- 
examined,   and   not  only  required  to   attest 
each  his  own  papers.    All  the  evidence  in 
the  case  must  be  looked  to,  and  a  judgment 
pronounced,  shewing  that  the  whole  of  the 
facts  of  the  case  have  had  the  earnest  at* 
tention  of  the  Judge ;  and  that  he  has  really 
satisfied  himself  as  to  which  party  has  been 
in  beneficial  receipt  of  the  rents. 

We  reverse  the  judgment  of  the  Judge» 
and  remand  these  cases  to  him  for  re-tria| 
in  accordance  with  the  above  remarks. 
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The  19th  June  1865. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt., 
Chief  Justice,  and  the  Honb'ble  C.  B. 
Trevor,  G.  Loch,  H.  V.  Bayley,  C. 
Steer,  J.  P.  Norman,  W.  Morgan,  F.  B. 
Kemp,  W.  S.  Seton-Karr,  Shumbhoo- 
nath  Pundit,  G.  Campbell,  J.  B.  Phear, 
E.  Jackson,  A.  G.  Macpherson,  and 
.F.  A.  Glover,  Judges, 

Section  6.  Act  X.  of  1859,  retrospective— 
Enluuiceinent  of  rent— Suit  for  Kubooleut— 
Decree  for  enhancement— Tender  of  Pottah— 
Grounds  of  enhancement — Construction  of 
the  words  "  fair  and  equiUble  "  in  Section  5 
—Rule  of  proportion. 

Case  No.  2064  of  1864. 

Special  Appeal  from  a  decree  passed  by 
the  Judge  of  24-Pergunnahs,  dated 
the  10th  of  May  1864.,  affirming  a 
decree  of  the  Deputy  Collector  of  that 
District,  dated  the  nth  of  March 
1864. 

Thakooranee  Dossee,  widow  of  Bung- 
shee  Dhur  Ghose  (Defendant),  Appel- 
lant, 

versus 

Ksheshur  Mookerjee  and  others  (Plaint- 
iffs), Respondents. 

Baboo  Dwarkanath  Mitter,  and  Mr,  R, 
E,  Twidale,  and  Baboos  Mohendro 
Lai  Shome,  Ishur  Chunder  Chucker- 
butty,  Unnoda  Pershad  Banerjee, 
Mohesh  Chunder  Chowdhry,  Banee 
Madhub  Banerjee,  and  Bama  Churn 
Banerjee,  for  Appellant. 

Mr.  R,  V.  Doyne,  and  Baboos  Kishen 
Kishore  Ghose,  Hem  Chunder  Ban- 
erjee, and  Chunder  Madhub  Ghose, 
for  Respondents. 

4fr.  J.  T,  Woodroffe  was  heard  on  be- 
half of  Mr.  J.  Hills. 


6f  Act  X.  of  1S594  is  retrospective. 

A  tuft  to  enhance  the  rate  of  rent  after  notice  is  the 
Myer  node  of  suing  for  enhancement^  of  rent.  But 
ill  nne  matter  may  be  determined  in  a  suit  for  a 

SMnoKiit. 

-.A nit  for  a  kubooleut  ma^  be  broufirht  without  notice 
jf^iancement  {Peacock,  c.^.,  and  Normauy  J,^  dis- 
jMv).  But  in  such  a  suit  brought  without  notice, 
4t.lMMwleQt  cannot  be  decreed  except  to  commence 


with  the  year  following  that  in  which  the  decree  is 
given. 

By  Peacocky  C.y., — A  suit  for  kubooleut  may  be 
maintained  without  tendering  a  pottah  (Norman  and 
Phear,  J  J.,  dissenting.) 

By  Peacock,  C.%,  and  Norman,  Kemp,  Shumihoo* 
nath  Pundit,  and  Campbell,  JJ. — In  a  suit  for  a 
kubooleut  at  an  enhanced  rent,  the  plaintiff  is  restrict- 
ed to  the  grounds  mentioned  in  Section  17. 

By  themajorityofthe  Court, — In  a  suit  to  enhance  the 
rate  of  rent  of  a  ryot  having  a  right  of  occupancy  under 
Section  6,  the  sole  ground  of  enhancement  being  an 
increase  in  the  value  of  the  produce,  'the  words  "fair 
and  equitable"  in  Section  5  mean,  not  the  rate  obtain* 
able  by  open  competition;  but  the  prevailing  rate  paya- 
ble b^  the  same  class  of  ryots  for  land  of  a  similar 
descnption  and  with  similar  advantages  in  the  places 
adjacent.  If  the  customary  rate  of  the  neighbourhood 
has  not  been  adjusted  with  reference  to  the  increased 
value  of  the  produce,  then  the  rate  of  rent  to  be  paid 
should  bear  to  the  old  rate  the  same  proportion  as  the 
present -value  of  the  produce  bears  to  the  old  value; 
except  in  special  cases,  when  this  rule  may  be  depart- 
ed  from. 

Mr.  Justice  Trevor. — The  plaintiff,  in 
the  case  out  of  which  the  present  refer- 
ence has  arisen,  sues  for  a  kubooleut 
from  the  defendant  at  a  rent  higher  than 
that  which  he  has  paid  in  past  years,  on 
the  ground  of  the  increased  value  of  the 
prpducejofjhe  lands. 

The  defenHafit  claimed  to  hold  at  a 
fixed  rent,  but  his  craimJsas  b^jia  dis- 
allowed, and  he  has  been  declarecyto  have, 
only  a  right  of  occupancy.  With  a  view 
of  fixing  the  rent  to  which  the  zemindar 
is  entitled,  the  Division  Court  has  re- 
manded the  suit ;  but  in  consequence  of 
^conflicting  decisions  on  the  point,  it  was 
in  doubt  as  to  the  particular  principle  on 
which  the  calculation  should  be  made.  It 
therefore  referred  the  subject  to  the  Court 
at  large  in  the  following  terms : — 

1st. — When  there  has  been  any  increase 
in  the  value  of  the  produce  arising  simply 
from  a  rise  in  prices,  and  not  from  the 
agency  either  of  the  zemindar  or  the 
ryots,  and  the  zemindar  is  entitled  to  a 
new  kubooleut  from  an  occupancy  ryot 
for  an  enhanced  rent  at  fair  and  equitable 
rates,  is  the  fair  and  equitable  rate  to  be 
awarded  that  which  might  be  obtained 
by  commercial  competition  in  themarketi 
or  is  it  a  rate  to  be  determined  by  the 
custom  of  the  neighbourhood  in  regard 
to  the  same  class  of  ryots  ? 

2nd. — If  the  customary  rate  of  the 
neighbourhood  has  not  been  adjusted  with 


,      Vol.  III. 


i^ 


4^fK. 


Tn^  wsxk;.V  ii^portsiu 


liulings.        [Vol  W. 


fef^r^^ce  to  the  increased  value  of  the 
produce,  then  on  what  principle  is  the 
g^stopi^^ry  rate  to  be  adjusted  ? 

Before  proceeding  toanswerthese  ques- 
tions, it  will  be  well  to  notice  certain 
objections  which  have  been  taken  to  the 
form  of  the  present  actfon.  An  action 
for  enhancement  of  rent,  it  has  been  con- 
tended) can  only  be  maintained  after  a 
notice  has  been  formally  served  on  the 
tenant  in  accordance  with  the  provisions 
oi  Section  13  of  Act  X.  of  1859 ;  that  a 
$uit  for  a  kubooleut  at  an  enhanced  rate 
prospectively  is  pot  maintainable  at  all, 
or,  if  maintainable,  can  only  be  decreed 
for  one  year;  that  under  the  law  the  tenant 
is  entitled  to  know  the  terms  on  .which 
he  is  to  be  permitted  to  occupy  before  he 
is  dragged  into  Court,  whereas  by  the  ad- 
mission of  the  suit  like  the  present,  the 
tenant  is  harassed  with  law  proceedings 
and  law  costs,  when  he  has  never  given 
the  plaintiff  any  cause  of  action,  and  pos- 
sibly never  intends  to  occupy  the  lands 
at  all. 

These  objections,  I  think,  are  not  well 
founded.  The  ordinaryj^d  most  proper 
ifl^e«a£  procc.edirif'l^bS^dopted  by  a 
ze^mmMc  or  other  person  v^ishing  to  en- 
hance tne  rent  of  his  tenant^doubtless, 
by  a  notice  under  Section  13  in  the  first 
instance,  and  then  by  a  suit  fpr  the  reco- 
very pf  that  rent,  to  be  broughtwithin  the 


notice  givien  at  any  time,  relinquish  the 
land  held  by  him.  As  to  the  argument 
drawn  from  the  supposed  hardship  to  the 
tenant  arising  from  his  being  brought 
into  Court  unnecessarily  and  without  hav- 
ing given  plaintiff  any  cause  of  action, 
I  would  observe  that,  if  the  present  action 
were  one  founded  on  an  injury  already 
actually  committed,  and  were  brought 
without  any  notice  or  demand,  there 
would  be  no  ground  for  the  contention 
now  raised ;  and  regarding  this  action 
simply  as  a  declaratory  one  brought,  that 
is,  for  the  Court's  determination  as  to  the 
amount  of  enhanced  rent  to  be  paid  from 
the  beginning  of  the  year  subsequent  to 
the  passing  of  the  decree,  I  think  that 
the  suit  itself  is  in  the  nature  of  a  de» 
mand,  and  that  the  answer  of  the  defend- 
ants objecting  to  the  claim  made  is 
equivalent  to  a  repudiation  of  that  de- 
mand, rendering  him  liable,  in  case  his 
contention  fails,  to  be  saddled  with.the 
costs  of  the  action,  which,  of  course,  he 
would  not  have  been,  had  he  admitted 
the  right  claimed  by  the  plaintiff  pro- 
spectively. 

Whether,  in  suits  like  the  present, 
grounds  for  enhancement  beyond  those 
stated  in  Section  1 7  are  admissible,  is  a 
point  not  legitimately  raised  before  the 
Court,  the  ground  for  enhancement  on 
which  the  present  suit  is  based  being  one 


t^rm  specified  in  the  proviso  at  the  end  of   of  those   expressly    mentioned  in  that 
Sectioft  32  of  Act  X.  1859;  but  it  appears 

to  me  that  it  is  also  competent  to  a 
zemindar  or  other  person  to  bring  an 
action  for  a  kubooleut,  and  in  that  form 
to  raise  the  question  as  to  the  particular 
enhanced  rate  at  which  the  pottah  and 
kubooleut  shall  be  exchanged  between 
the  parties.  Suits  for  the  delivery  of 
pottahs  or  kubooleuts  are  both  expressly 
recognized  in  Section  23,  and  also  in  Sec- 
tions 80  and  81  of  Act  X.  of  1859.  It  is 
true  that  Section  76  only  gives  the  Col- 
lector power  to  fix  the  term  in  suits  for 
the  delivery  of  a  pottah ;  but  regarding, 
as  I  do,  the  suit  for  a  kubooleut  as  the 
correlative  of  the  suit  for  a  pottah,  I 
think  that  by  implication  this  Section 
applies  equally  to  both  classes  of  suits, 
.and  this  without  any  detriment  to  the 
ryot  who,  under  Section  19,  can,  after 


Section  of  the  law.     I  therefore  decline  ! 
to  enter   into    a  consideration  of   this 
point  in  the  present  reference. 

•  In  determining  the  question  proposed 
to  ^^le  Court,  it  will  be  necessary,  in  the 
couripe  of  my  remarks,  to  consider. briefly 
the  Relative  right  of  the  Governraenti 
zemindars,  and  ryots  in  Bengal,  before 
the  enactment  of  Act  X.  of  1859;  ^^^i 
the  effect,  if  any,  which  Act  X.  had  on 
the  previous  relation  of  zemindars  and 
ryots ;  and,  Z^dly^  the  principle  which, 
under  the  circumstances  set  forth  in  the 
question  put  to  the  Court  and  under 
their  present  relation,  should  be  adopted 
in  the  adjustment  of  their  rents. 

It  might  be  sufficient,  when  consider* 
ing  the  first  point  above  noted,  to  limit 
myself  to  the  relative  rights  of  GoveriH 
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ment,  zemindars,  and  ryots  with  a  right 
of  occupancy,  as  gathered  from  the  Regu- 
lations of  Government  passed  in  1 793  and 
subsequent  years.  As,  however,  the 
learned  Counsel  and  pleaders  have  turn- 
ed the  Court's  attention  to  the  state  of 
things  existing  before  the  Decennial 
Settlement,  I  propose  .to  make  a  few  re- 
marks on  that  period. 

The  earliest  authentic  records  seem  to 
point  to  a  state  of  things  in  which  the 
gross  produce  of  the  soil  was,  in  some 
places,  of  right  shared  between  the  king,  | 
the  village  landholders,  and  the  perma-  j 
nent  or  the  khood-kasht  tenants  who  ^ 
cultivated  the  lands  of  the  village  in 
which  they  resided,  retaining  them  dur- 
ing their  lives,  and  transmitting  them  to  ■ 
their  descendants;  and  in  others,  in 
which  there  were  no  village  landholders 
between  the  king  and  the  aforesaid  te- 
nants. At  the  time  of  Menu,  the  pro- 
portion legally  claimed  Tjy  the  king  was 
one-sixth  ;  and,  so  long  as  the  demand  of 
the  State  was  fixed,  the  profits  of  the 
Tillage  communities  and  permanent  te- 
nants remained  unchanged ;  but  when 
the  State,  as  was  afterwards  the  case, 
taised  its  demand  on  the  produce,  the 
profits  of  the  other  sharers  in  the  pro- 
duce diminished  in  an  equal  proportion. 

In  the  state  of  things  described  above, 
Mountst-art  EI.     property, 'says  an  able 
^stone.  Vol.  I.,     historian    of    India,    in 
^**P-  *•  the  English  sen^e  of  the 

term,  that  is,  the  exclusive  use  and  ab- 
solute disposal  of  the  powers  of  the  soil 
ni perpetuity,  was  in  no  one  person  :  each 
party  was  equally  entitled  by  right  to  a 
Aare  of  the  produce,  and  the  practical 
ffiiestion  under  such  circumstances  is,  not 
HI  whom  property  resides,  but  what  pro- 
portion of  the  produce  is  due  to  or 
'daimable  by  each  party. 

Coming  to  later  times,  we  meet  with 
the  class  of  persons,  the  predecessors  and 
«Uic«stors  of  the  zemindars  of  the  Perpe- 
taalSettlement,  who  seem  not  to  have  had 
iny  existence  before  the  time  of  the 
Mahomedan  conquest.  The  Sovereign 
^■d  the  permanent  or  khood-kasht  tenants 
•ft  always  present,  and  in  parts  of  the 
-^fimtrj  other  than  Bengal  the  village 


landholders,  who  all,  in  different  propor- 
tions, receive  their  shares  of  the  product'. 
It  would  be  out  of  place  to  enter  itttd 
an  antiquarian  discussion  as  to  the  rights 
of  the  zemindars,  whether  they  wer^ 
public  servants  filling  a  conditional  offixh^ 
generally  renewable  and  revocable  oH 
defalcation,  but  cohveying  no  right  'M 
property  in  the  granted,  the  soviereigtt 
ruler  being  the  sole  proprietor  of  Ihft 
soil,  in  right  and  fact  the  real  ^cttis^ 
Ian  dlord — or  whether,  even  If  they  did  hdt 
originally  possess,  they  did  not  acquire 
in  course  of  time  a  property* in  the  soil^ 
and  the  right  annexed  thereto  of  dispos* 
ing  of  it  by  sale,  gift,  and  mortgage,  sub- 
ject,  however,  under  any  modeof  alxena-* 
tion,  tothe  Sovereign's  claimsforrevefiue. 
It  will  be  sufficient  to  cite  here,  and  to 
accept  as  sufficiently  accurate  for  present 

purposes,  the  definition 
Vol.  III.,  page  400.     of    a     zemindar     given 

by  Mr.  Harrington.  "  A 
zemindar,"  says  that  gentleman,  "ap- 
pears to  be,  under  the  Mogul  constitution 
and  practice,  a  landholder  of  a  peculiar 
description,  not  definable  by  any  term  in 
our  language;  a  receiver  of  the  territorial 
revenue  of  the  State  from  the  ryots  and 
other  under-tenants  of  the  land,  allowed  to 
succeed  to  his  zemindaree  by  inheritance^ 
yet  generally  required  to  takeout  a  renew* 
al  of  hi?  title  from  the  Sovereign  or  his 
representative,  on  the  payment  of  a  fine 
of  investiture  to  the  Emperor,  and  a  nuz- 
urana  or  present  to  his  provincial  delegate 
the  Nazim;  permitted  to  transfer  his 
zemindaree  by  sale  or  gift,  yet  commonly 
expected  to  obtain  previous  special  per* 
mission;  privileged  to  be  generally  the 
annual  contractor  for  the  public  revenue 
received  for  his  zemindaree,  yet  set  aside 
with  a  limited  provision  in  land  or  money 
when  it  was  the  pleasure  of  Government 
to  collect  the  rents  by  separate  agency, 
or  to  assign  them  temporarily  or  perm^ 
nently  by  the  gfrant  of  a  Jaghecr  or  Al- 
tumga;  authorized  in  Bengal  fiince  thfe 
early  part  of  the  i8th  century  td  appor- 
tion to  the  pergunnahS)  vilUge^v  ^tid 
lesser  divisions  of  land  within  his  Mtnln- 
daree,  the  abwab  or  cesses  impo^e^  bv 
the  Soobadar  usually  in  some  proportion 
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to  the  standard  assessment  of  the  zemin- 
daree  established  by  Torun  Mull  and 
others,  yet  subject  to  the  discretionary 
interference  of  public  authority  either  to 
equalize  the  amount  assessed  on  particu- 
lar divisions,  or  to  abolish  what  appeared 
oppressive  to  the  ryot;  entitled  to  any 
contingent  emoluments  proceeding  from 
his  contract  during  the  period  of  his 
agreement,  yet  bound  by  the  terms  of  his 
tenure  to  deliver  in  a  faithful  account 
of  his  receipts." 

The  settlement  of  Torun  Mull  alhided 
to  in  this  extract  was,  according  to  Sir 
John  Shore,  formed  by  collecting,  through 
the  medium  of  the  Canoongoes  and  other 
inferior  officers,  the  accounts  of  the  rents 
paid  by  the  ryot,  which  served  as  the 
basis  of  it.  It  was  made  about  1582, 
and  remained  essentially  in  force  for  very 
many  years.  Under  it,  in  accordance  with 
the  principle  of  Mogul  Finance,  the  gross 
produce  of  land  was  divided  in  certain 
proportions  between  the  Sovereign  and 
the  husbandmen,  the  shiare  of  the  former 
being  from  one-half  to  one-eighth  of  the 
grossproduce,accordingtocircumstances, 
and  the  zemindars  with  whom  the  settle- 
ment generally  was  made  receiving  in 
Bengal  a  portion  of  the  land  or  its  produce 
for  their  use  and  subsistence  under  the 
name  of  Nankar,  which  diifuiot  in  the 
aggregate  exceed  one  per  centT^of  the 
revenues  collected  by  them.  The  Vate  of 
rent  or  revenue  to  be  paid  by  eaclj  ryot 
under  the  settlement  of  Torun  Mull,  and 
•which  represents  a  portion  of  the  gross 
produce  converted  into  money,  was,  in 

after  time,  designated  the  «jj«/or  original 
rate,  to  distinguish  it  from  those  taxes  or 
cesses  which  were  subsequently  imposed, 
andwhich,thoughnot,speakinggeneraIly, 
directly  raised  from  the  land,  yet  imme- 
diately or  mediately  pressed  upon  its  cul- 
tivators. The  origin  of  these  cesses  is  not 
•quite  clear.  Whether  they  were  originally 
devised  by  Government  as  a  means  of  rais- 
ing the  revenue  of  the  State,  or  whether, 
haying  been,  in  the  first  instance,  devised 
;by  the  zemindars  as  an  unauthorized 
means  of  increasing  their  emoluments, 
they,  on  being  discovered,  gave  the  Gov- 
ernment Officers  a  hint  as  to  a  mode  in 


which  the  demands  of  the  State  could  be 
effectually  raised,  it  is  not  very  material 
now  to  enquire.  It  is  quite  clear  that, 
however  originating,  from  the  timeof  Jaffir 
Khan,  that  is,  since  the  reign  of  Aurung- 
zebe  at  the  beginning  of  the  i8th  century, 
they  became  an  acknowledged  Sooba- 
daree  impost.  They  were  in  general  levied 
upon  the  standard  assessment  in  certain 
proportion  to  its  amount ;  and  the  zemin- 
dars who  paid  them  were  authorized  to 
collect  them  from  their  ryots  in  the  same 
proportion  to  the  rents  paid  by  them. 
When  the  valueoftheproduceof  theland 
remained  the  same  as  it  had  been  previous- 
ly, their  imposition  operated  as  an  arbi- 
trary enhancement  of  rent,  which  would 
not  have  been  the  case  had  the  increase 
in  the  demand  always  arisen  from  an  in- 
crease in  the  value  of  the  Government 
share  of  the  produce  when  measured  in 
money.  An  increase  of  this  nature,  to  a 
certain  extent,  must  have  taken  place, 
accordingto  the  best  authorities,  between 
the  time  of  Torun  Mull  and  that  of  Jaffir 
Khan  from  the  extension  of  commerce 
and  the  influx  of  silver  into  the  country; 
and  it  is  not  improbable  that  it  may  have 
had  the  effect  of  making  these  imposi- 
tions less  severely  felt  by  the  tenantry 
than  they  otherwise  would  have  been. 
But,  be  that  as  it  may,  it  remains,  as 
observed  by  Mr.  Mill,  a  fact  "that,  though 
the  demands  of  the  great  landholder,  the 
State,  were  swelled  by  fiscal  rapacity,  it 
was  thought  necessary  to  have  a  distinct 
name  and  a  separate  pretext  for  each  in- 
crease of  exaction,  so  that  the  demand 
has  sometimes  come  to  consist  of  thirty 
or  forty  different  items  in  addition  to  the 
nominal  rent.  This  circuitous  mode  of 
increasing  the  payments  assuredly  would 
riot,"  proceeds  Mr.  Mill,  "have  been 
resorted  to,  if  there  had  been  an  acknow- 
ledged right  in  the  landlord  to  increase  the 
rent.  Its  adoption  is  a  proof  that  there 
was  once  an  effective  limitation,  or  real 
customary  rent,  and  that  the  understood 
right  of  the  ryot  to  the  land,  so  long  as  he 
paid  rent  according  to  custom,  was  at 
some  time  or  other  more  than  nominal'* 

It  is  useless  to  attempt  to  trace  right 
principle  during  the  last  years  of  Maho- 
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medan  rale  in  Bengal.  The  only  prin- 
ciple of  action  traceable  throughout  is  a 
determination  on  the  part  of  the  ruling 
power  to  exact  by  means  of  arbitrary 
imposts  as  much  rent  as  possible  from  the 
zemindars  or  farmers  of  revenue  as  might 

be.     "  The  mode  of  im- 
Sir  John  Shore's     position,"    as    remarked 

HiDute  of     June      f  o*         t    i.  01 

178ft,  page  44.  *^y     Sir    John      Shore, 

"  was  fundamentally 
ninous  both  to  the  ryots  and  zemindars ; 
and  its  direct  tendency  was  to  force  the 
latter  into  extortion,  and  all  into  fraud, 
coQcealment;  and  distress." 

It  does  not  appear  that,  after  the  ac- 
quisition of  the  Dewanny  by  the  East  In- 
dia Company,  any  marked  improvement 
Id  the  method  of  apportioning  the  share 
of  the  produce  of  the  land  between  the 
parties  entitled  to  it  was  made.  The 
Settlement,  sometimes  quinquennial,  but 
generally  annual,  was  made  sometimes 
with  the  zemindar,  who,  according  to  the 
preamble  of  Regulation  II.  of  1793,  after 
the  deduction  of  the  expenses  of  collec- 
tion paid  over  ten-elevenths  of  the  net 
rents  of  his  property  as  revenue  to  Govern  - 
ment,  retaining  the  remaining  one- 
eleventh  as  his  zemindaree  profits — and 
sometimes  with  strangers,  who  at  auction 
bid  over  the  head  of  the  zemindar  himself. 
In  this  case  the  zemindar  received  the  pro- 
fits of  his  Nankar  land,  or  some  particular 
sum  payable  either  by  the  farmer  or  from 
the  public  treasury;  and  the  farmer,  in 
order  to  enable  him  to  meet  his  engage- 
ments with  Government,  frequently  made 
without  sufficient  regard  to  the  assets  of 
the  property  which  he  had  obtained  in 
farm,  resorted  to  every  sort  of  exaction 
over  his  temporary  tenants.  This  state  of 
thingswas  rendered  worseby  the  ingenui- 
ty of  the  native  collectors  of  Government, 
"  who,'*  to  use  the  words  of  Government, 
"in  1786,  had  endeavoured  to  confound 
the  limits  of  different  districts,  to  vitiate 
accounts,  to  increase  old  Abwabs,  and  to 
superadd  new  ones,  and,  in  short,  to  in- 
volve oppression  in  such  mystery  and 
difficulty  as  nearly  to  defeat  and  set  at 
defiance  all  attempt  at  detection." 

It  was  in   the   midst  of  this  state  of 
things  that  the  Decennial  Settlement  was 


determined  on,  which  afterwards  became 
perpetual.  Its  object  was  to  fix  the  Go- 
vernment demand,  to  fix  the  demand 
which  the  zemindar  should  make  on  his 
tenants,  and  to  guarantee  to  the  zemindar 
the  profits  arising  from  his  bringing  waste 
lands  into  cultivation,  and  inducing  the 
ryots  to  cultivate  the  more  valuable  arti- 
cles of  produce.     TRe  rents  of  an  estate 

can   only  be  raised,  re- 
Lord  Comwallis'     marks  Lord  Cornwallis, 

JJd^pl&rutyf/c!;:  by  inducing  the  ryots  to 
Vol.   11.,  p.   i«5>     cultivate  the  more  valu- 

1""/!"^''"''  '^"*"     ^^^^  articles  of  produce, 

and  to  clear  the  exten- 
sive tracts  of  waste  land  which  are  to* 
be  found  in  almost  every  zemindary  in 
Bengal. 

By  this  Settlement  the  demand  of 
the  State  was  fixed  for  ever,  thus  at 
once  remedying,  perhaps  too  decisively 
and  adversely  to  itself,  the  evil  which 
had  become  chronic  in  Bengal,  arising 
from  the  uncertainty  in  the  share  of  the 
produce  which  the  Government  might 
claim  as  its  own.  The  Government,  more- 
over, has  asserted  in  the  preamble  of  the 
Regulations  XIX.  and  XLIV.  of  1793 
its  right  to  a  share  of  the  produce  of 
every  beegah  in  Bengal,  assessed  and 
unassessed,  unless  held  lakheraj  under  a 
valid  grant,  or,  in  other  words,  unless 
Government  has  transferred  its  right  to 
shuch  share  to  individuals  for  a  term  or  in 
perpetuity;  and  it  has  limited  jts  demand 
in  perpetuity  overall  assessed  estates  to 
the  sum  that,  under  the  Settlement,  was 
assessed  upon  them,  leaving  the  zemindar 
to  app  rop  riate  to  h  is  own  use  the  difference 
between  the  value  of  the  proportion  of  the 
annual  produce  of  every  beegah  of  land 
which  formed  the  unalterable  due  of 
Governinent  according  to  the  ancient  and 
established  usage  of  the  country,  and  the 
sum  payable  to  the  public.  It  has  declared, 
moreover,  that  the  zemindars,  whatever 
they  may  have  been  originally,  and  how- 
ever liable  heretofore  to  be  displaced  from 
their  estates  with  the  bare  pittance  of 
Nankar  or  other  small  allowance,  are  the 
actual  proprietors  of  the  soil,  and  that,  as 
an  implied  consequence,  they  will  not  be 
liable  to  be  ejected  from  their  estates,  but 
that;  on  failure  to  pay  the  revenue  as  jesse^ 
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upon  them,  their  estates,  or  portions  of 
them  suflRcient  to  meet  the  Government 
demand,  will  be  brought  to  sale.  Govern- 
ment, moreover,  expressed  a  trust  that, 
sensible  of  the  benefit  thus  conferred  on 
them,  the  zemindars  would  exert  them- 
selves in  the  cultivation  of  their  landis 
(a  considerable  portion  of  which  was  then 
under  jungle),  un(fer  the  certainty  that 
they  would  enjoy  exclusively  (that  is, 
without  the  interference  of  Government) 
the  fruits  of  their  own  good  management 
and 'industry  ;  and  Government  reserved 
td  itself  the  power,  acting  under  the  duty 
which  belongs  to  it  as  ruling  power,  of 
protecting  all  classes  of  people,  and  more 
|)articularly  those  who  from  theirsituation 
are  most  helpless,  of  enacting,  whenever 
it  might  deem  it  proper,  such  Regulations 
as  it  might  think  necessary  for  the  pro- 
tection and  Welfare  of  the  dependant 
talookdars,  ryots,  and  other  cultivators 
of  the  soil ;  and  it  declared  that  no  zemin- 
dars, independent  talookdars,  or  other 

actual  proprietors  of  land, 
Rcgolation  I.,  1793-  shall  be  entitled  on  this 

account  to  make  any 
objection  to  the  discharge  of  the  fixed 
assessment  which  they  have  respectively 
agreed  to  pay. 

These  words  clearly  show  that,  though 
recognized  as  actual  proprietors  of  the 
soil,  that  is,  owners  of  their  estates,  still 
zemindars  and  others  entitled  to  a  settle- 
ment were  not  recognized  as  being  pos- 
sessed of  an  absolute  estate  in  their  several 
zemindarees ;  that  there  are  other  parties 
below  them  with  rights  and  interests  in 
the  land,  requiring  protection  just  in  the 
same  way  as  the  Government  above  them 
wasdeclared  to  have  a  right  and  interest 
in  it  which  it  took  care  to  protect  by  law  ; 
that  the  zemindar  enjoys  his  estate  sub- 
ject to,  and  limited  by,  those  rights  and 
interests ;  and  that  the  notion  of  an  ab- 
solute  estate  in  land  is  as  alien  from  the 
Regulation  law  as  it  is  from  the  old  Hin- 
doo and  Mahomedan  law  of  the  country. 

What,  then,  are  those  rights  and  inter- 
ests recognized  by  law  belonging  to  the 
fyots — for  with  them  we  are  alone  con- 
cerned— which  limit  and  control  the  right 
x>l  the  zemindar  in  his  own  estate  ?  At  the 


time  of  theDecennial  Settlement,  theryolfe 
were,  in  Bengal  as  in  other  parts  of  India, 
divided  into  khood-kasht  or  resident,  and 
py-kasht  or  non-resident.  It  has  indeed 
been,  contended  before  us  that  time  is  of 
the  essence  of  a  khood-kasht  tenure;  that 
aryot,simply  residing  in  a  village  in  which 
his  land  is,  is  not  a  khood-kasht  ryot;  and 
that,  in  order  to  constitute  a  khood-kasht 
ryot  under  the  Regulations,  he  must  be  a 
resident  hereditary  ryot ;  and  that,  if  he 
has  not  succeeded  by  right  of  heirship,  he 
does  not  fall  within  that  class  of  tenants. 
But  it  appears  to  methat,whethefrwelook 
to  the  etymology  of  the  word  or  to  the 
thing  itself,  there  is  no  reasonable  ground 
for  question.  Khood-kasht  ryots  are 
simply  cultivators  of  the  lands  of  theirown 
village,  who,  after  being  once  admitted  in- 
to the  village,  have  a  right  of  occupancy  so 
long  as  they  pay  the  customary  rents,  ana 
therefore  with  a  tendency  to  become  here- 
ditary, and  with  an  interest  in  the  produce 
of  the  soil  over  and  above  the  mere  wages 
of  labor  and  the  profits  of  stock,  in  other 
words,  above  the  cost  of  production. 

These  tenants  seem,  at  the  Settlement, 
practically  and  legally,  though  not  by  ex- 
press Statute,  to  have  been  divided  into 
two  classes,  the  khood-kasht  kudeemee, 
and  the  simple  khood-kasht,  or  those  who 
had  been  in  possession  of  the  land  for 
more  than  12  years  before  the  Settlement, 
and  those  whose  possession  did  not  run 
back  so  long.  Both  by  the  Hindoo  and  Ma- 
homedan law,^s  well  as  by  the  legal  prac- 
*.-  1  u     1  »  n-      tice*  of  the  country,  12 

*  Colebrooke's  Di-  111  «; 

f?est  of  the  Reffu-  years  had  been  consi- 
lations,  Vol.  111.,  Jered  Sufficient  to  es- 
P*^^-*-  tablish  a  right  by  nega- 

tive  prescription,  that  is,  by  the  absence 
of  any  claim  on  the  part  of  other  per* 
sons  during  that  period,  and  hence  the 
doctrine  which  has  obtained  that  khood- 
kasht  ryots  in  possession  12  years  before 
the  Settlement  were,  under  no  circtim- 
stances,  not  even  on  a  sale  for  arrears  oC 
revenue,  liable  either  to  enhancement  of 
rent,  or  eviction  from  their  holding,  so 
long  as  they  paid  the  rents  which  they 
had  all  along  paid.  The  existing  leases  of 
khood-kasht  ryots  at  the  time  of  the  Set- 
tlement, Who  had  no  prescriptii^fc  rigWSs 
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were,  with  certain  exceptions,  specified  in 
Section  60  of  Regulation  VIII.  of  1793, 
to  remain  in  force  until  the  period  of  their 
expiry ;  and  those  ryots  were  entitled  to 

renewal  of  their   leases 

&/of?;|;!-     ^^Pergunnah    rates;* 

and  on  a  sale  for  ar- 
rears of  revenue  such  ryots  were  entitled 
ta  a  new  settlement  at  the  Pergunnah 
rates,  and  could  be  evicted  only  after 
declining  to  enter  into  engagement  with 
tSettion  5.  Re-     ^^e    purchaser    at     the 

same  rates  "^  It  may 
here  be  observed  that 
written  engagements  be- 
tween the  tenants  and 
lokher  parties  were  not  the  custom  of 
the^country.  The  entry  of  the  tenants' 
names,  and  of  the  rents  in  the  papers  of 
Ithe  village  accountants,  was  the  only  evi- 
jdence  of  title  which  the  great  majority 
rf  the  tenants  in  the  country  then  held, 
"he  Regulations  of  1 793  attempted,  but 
leifectually,  to  introduce  generally  the 
system  of  the  exchange  of  written  en- 
[ements  between  the  zemindars  and 
leir  tenants. 

Khood-kasht  ryots,  whose  tenancy  coni" 
rr^^subsequentlytotheDecennialSet- 
lement,  are  entitled  to  hold  on  at  the 
ite  which  they  have  either  expressly  or 

impliedly  contracted  to 
pay  during  the  incum- 
bency of  the  zemindar 
who*  granted  the  pottah 
and  his  representatives, 
whatever  that  rate  may 
be^j:  and  on  a  sale  for 
rears  of  revenue,  they  also  are  en- 
[itled  to  a  renewal  of  their  leases  by  a  pur- 
laser  at  the  Pergunnah  rate.  Should 
le  rate  in  the  engagement  cancelled  by 
le  sale  have  been  below  that  figure,  they 
only  be  evicted  on  refusing  to  renew 
the  Pergunnah  rates.  Moreover,  it  was 
lacted  generally  by  Section  6  of  Regula- 
lion  IV.  of  1794  that,  if  a  dispute  arises 
|etween  the  ryots  and  the  persons  from 
^bom  they  may  be  entitled  to  demand 
^ttahs  regarding  the  rates  of  the  pottahs, 
Sihould  be  determined  in  the  Dewanny 
\ilavflut  of  the  Zillah  in  which  the  lands 
^re  situated  according  to  the  rates  est  ab- 
\^iin  the  Pergnnnahfor  fqnds  o/the 


t  Section  5,  Re- 

Bhtioo  XLTV.  of 

[793*  . 

I  Section  7,  Regu- 

IV.  of  1794. 
Clause  5,  Sec- 
>D  39,  Regulation 
11.  of  1799. 


same  description  and  quality  as  those  re-^ 
specting  which  the  dispute  arose, 

Tlie  Legislature,  as  just  now  observed, 
was  in  1793  anxious  to  encourage  the 
exchange  of  pottahs  and  kubooleuts  be- 
tween the  zemindars  and  their  tenants  ;but 
so  fearful  was  it.  lest,  from  weakness  or 
improvidence,  the  zemindars  just  recog- 
nized as  actual  proprietors  should  injure 
their  own  properties,  and  also  endanger 
the  stability  of  the  Government  revenue 
by  granting  long  leases  at  insufficient 
rents,  that  it  restricted  the  period  for 
which  leaaes  could  be  granted  to  loyears, 
renewable  in  the  last  year  for  another 

•  Section ,.Repi-  Pfjo^  of  I o  years* 
lation  XLIV.  of  1  his  law  remained  in 
*793-  force    till    1812,    when, 

by  Regulation  V.  of  that  year.  Section  2, 
the  above  restriction  was  taken  off, and  ze- 
mindars were  declared  competentto  grant 
leases  for  any  period  which  they  might 
deem  most  convenient  to  themselves  and 
tenants,  and  most  convenient  to  the  im- 
provement of  their  estates.  Moreover, 
by  Regulation  XVIII.  of  the  same  year,  it 
was  explained,  in  consequence  of  certain 
doubts  which  had  arisen  on  the  construc- 
tion of  Section  2  of  Regulation  V.  of  18 12, 
that  the  true  intent  of  the  said  Section 
was  to  declare  proprietors  of  land  compe- 
tent to  grant  leases  for  any  period,  even 
to  perpetuity,  and  at  any  rent,  which  they 
might  deem  conducive  to  their  interests. 

This  law  did  not,  however,  expressly 
or  by  implication  override  the  rights  of 
khood-kasht  ryots  to  hold  at  Pergunnah 
rates.  It  simply  declared  that,  having 
regard  to  the  rights  of  others,  the  zemin- 
dar might  grant  leases  for  any  period  or 
any  rent,  be  it  high  or  be  it  l6w,  provided 
the  tenants  were  willing  to  pay  it,  and  he 
to  take  it.  Again,  by  Section  2  of  Regu- 
lation VIII.  of  1819,  it  was  declared  that 
all  leases  and  engagements  for  the  fixing 
of  the  rent  now  in  existence,  that  may 
have  been  granted  or  concluded  for  a  term 
of  years  or  in  perpetuity,  by  a  proprietor 
under  engagement  with  Government,  or 
other  persons  competent  togrant  the  same 
shall  be  deemed  good  and  valid  tenure, 
notwithstanding  that  the  same  may  have 
been  executed  before  the  pass!  ng  of  Regu* 
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latlon  V.  of  1 812,  and  while  the  rule  of 
Sec.  2  of  Regulation  XLI V,  of  1 793  above 
alluded  to,  was  in  full  force  and  effect. 

Thus,  then,  the  khood-kasht  ryots, 
though  they  were  entitled  to  pottahs  at  the 
Pergunnah  rates  by  the  laws  of  1793  and 
following  years,  and  though,  under  Sec- 
tion 6  of  Regulation  IV.  of  1794,  the 
Courts  were,  in  case  of  disputes,  to  deter- 
mine the  rate  of  the  pottah  according  to 
those  rates,  still,  under  the  operation  of 
the  laws  above  cited,  ryots  might,  if  they 
pleased,  bind  themselves  by  specific  en- 
gagements irrespective  of  those  rates; 
and,  of  course,  having  done  so  voluntarily, 
they  would  be  held  strictly  to  the  terms  of 
their  engagement.  As  I  have  observed 
above,  it  had  become  the  practice  of  the 
Government  for  the  time  being  to  collect 
various  imposts  from  the  zemindar,  who 
again  was  entitled  to  collect  them  from 
the  ryots ;  and,  from  their  number  and 
uncertainty,  they  had  been  intricate  to 
adjust,  and  a  source  of  oppression  to  the 
tenants.  These  also  were  entered  in  the 
paper  on  which  the  Decennial  Settlements 
were  based,  and  consequently  had  been 
legalized  and  recognized  by  it.  By  Sec- 
tion 54  of  Regulation  VIII.  of  1793,  all 
proprietors  of  land  and  dependant  talook- 
dars  were  required  to  consolidate  these 
charges  with  the  ussul  or  original  rate 
into  one  specific  sum.  And  by  Section 
55  of  the  same  law,  proprietors  and  far- 
mers of  lands  of  whatever  description 
were  prohibited  from  imposing  any  new 
Abwab  or  Muhtoot  on  the  ryots,  and  a 
penalty  was  enacted  in  case  of  any  in- 
fringement of  the  prohibition. 

'  When  then  the  term  Pergunnah  rate 
occurs  in  the  Regulations  of  1793,  1794, 
and  1799,  in  connection  with  khood-kasht 
ryots,  the  question  arises,  is  it  confined  to 
the  particular  portion  of  the  produce  of 
land  to  which,  by  the  custom  of  that  Per- 
gunnah, the  demand  of  the  zemindar  is 
limited,  or  does  it  include  also  the  Abwab 
recognized  by  Regulation  VIII.  of  1793 
which  has  become  consolidated  with  it  ? 
The  Court  has  been  told,  indeed,  that  the 
Pergunnah  rate  never  meant  anything; 
that  it  was  a  mere  myth ;  but  that,  if  it 
did  mean  anything,  it  was  only  another 
term  for  the  zemindar's  discretion  or 


moderation ;  and  that,  even  if  those  rates 
existed  in  1 793,  they  had  become  well  nigh 
obsolete  in  1812;  for  although,  by  Section 
6  of  that  law,  it  is  enacted  that  establish- 
ed  Pergunnah  rates,  where  such  existed, 
shall  determine  the  amount  to  be  collect- 
ed by  Government  Officers  and  purchasers 
at  sales  for  arrears  of  re  venue,  still  by  Sec- 
tion 7  it  is  enacted  that,  in  cases  in  which 
no  established  rates  of  the  Pergunnah  or 
local  division  of  the  country  may  be 
known,  pottahs  shall  be  granted  and  the 
collections  made  according  to  the  rate 
payable  for  land  of  a  similar  description 
in  the  places  adjacent.  I  cannot  assent 
to  the  doctrine  that  the  Legislature  in 
1 793  and  the  following  years  used  terms 
without  meaning,  and  directed  the  Court 
to  settle  disputes  according  to  a  rate  which 
then  bad  no  existence.  I  must  rather  con- 
clude that  the  terms  which  the  Legislature 
used  to  denote  the  rate  which  was  to  form 
the  limit  of  the  zemindar's  demand  repre- 
sented something  real  and  distinct  at  that 
period ;  and,  although  in  the  shape  of  a 
Pergunnah  rate,  the  limit  on  the  zemin- 
dar's demand  had  become  by  181 2,  in 
some  places,  indistinct,  still  the  limit  ex- 
isted in  the  shape  of  the  rate  which  was 
payable  for  lands  of  a  similar  description 
in  the  places  adjacent — a  rate  which  is  in 
fact  the  same  thing  with  the  Pergunnah 
rate  under  a  different  form — the  cus- 
tomary rent  deduced  from  the  similar 
rate  paid  in  places  adjacent  rather 
than  from  a  rate  current  in  the  Per- 
gunnah. 

Reverting,  then,  to  the  question,  what 
the  words  Pergunnah  rate,  as  used  in  the 
old  laws,  meant,  I  have  no  hesitation  in 
holding  that  it  must  be  considered  to 
mean  the  ussul  or  original  rate,  the  rate 
of  Torun  Mull,  together  with  the  Abwab 
which  had  been  subsequently  levied  from 
the  tenants  and  recognized  by  the  Settle- 
ment. It  is  true  that  these  two  quanti- 
ties joined  together  did  not  probably 
exactlyrepresentthatshare  of  the  produce 
calculated  in  money  which,  under  a  pure 
system  of  customary  rents,  would  have 
been  developed ;  but,  judging  from  the 
increased  wealth  of  the  country,  which 
had,  from  commerce  and  the  influx  of 
precious   metals,  resulted  between  tho 
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time  of  Torun  Mull  and  the  Decennial 
Settlement,  the  assessment  which  had 
been  increased  in  one  form  did  not  pro- 
bably differ  widely  from  what  it  would 
have  been  had  the  other  and  natural  mode 
of  calculating  the  increase  been  adopted. 
Since  the  Decennial  Settlement,  how- 
ever, the  rates  of  rent  have  adjusted 
themselves  to  the  varying  prices  of  the 
produce  irrespective  of  any  extraneous 
demand;  and  the  terms  used  in  Regula- 
tion V.  of  181 2  have  regard  to  the  vary- 
ing rates  in  the  different  localities  which 
have  resulted  solely  under  the  increased 
activity  and  industry  caused  by  the  com- 
parative security  obtained  under  the 
rermanent  Settlement. 

To  suppose  that  a  Pergunnah  or  local 
fate  of  rent  could  be  permanently  fixed 
10  amount  when  the  circumstances  of  the 
country  were  improving,,  is  to  suppose  an 
impossible  state  of  things.  The  propor- 
tion of  the  produce  calculated  in  money 
payable  to  the  zemindar,  represented  by 
the  Pergunnah  or  local  rate,  remains  the 
same;  but  it  wmII  be  represented,  under 
the  circumstances  supposed,  by  an  in- 
creased quantity  of  the  precious  metals. 

The  rates  of  rent,  then,  which  khood- 
Ifiisht  ryots  under  theoldRegulationsvf^T^ 
liable  to  pay,  independent  of  contract, 
Rmatned  "^n  all  cases,  whether  under  a 
|Nirchase  at  a  sale  for  arrears  of  revenue, 
«r otherwise,  fixed  either  at  the  Fergun- 
oab  rate,  the  rate  payable  by  land  of  a 
similar  description  in  the  places  adjacent, 
orat  rates  fixed  according  to  the  law  and 
•sage  of  the  country ;  and  they  were 
eotitled  to  hold  their  lands  so  long  as 
they  paid  those  rates.  But,  when  Regu- 
hlion  XI.  of  1822  was  passed,  the  use  in 
i&ctioD32of  that  law  of  the  terms  khood- 
hsht  kudeemee  ryot,  or  resident  and 
hereditary  ryot  with  a  prescriptive  right 
]Df  occupancy,  to  designate  the  cultivator 
^Iflio  would  not  be  liable  to  eviction  on  a 
irfc  for  arrears  of  revenue,  gave  rise  to 
Ac  doctrine  that  khood-kasht  ryots  who 
W  their  origin  subsequent  to  the  Set- 
flMent  were  liable  to  eviction,  though, 
8  not  evicted,  they,  under  Section  33, 
|'€0Bld  only  be  called  upon  to  pay  rents 
Wtenniiied  according  to  the  law  and 
:  Wf  e  of  the  country,  and  also  that  the 
JMSsesston  of  all  ryots  whose  title  com- 

[^         ^Vol.  IIL 


menced  subsequent  to  the  Settlement 
was  simply  a  permissive  one,  that  is,  one 
retained  with  the  consent  of  the  land- 
lord.* Again,  by  Act  XII.  of  1841, 
and  Act  I.  of  1845  (which  repealed  the 
former),  a  purchaser  acquired  his  estate 
free  of  all  encumbrances  which  had  been 
imposed  on  it  after  the  time  of  the  Settle- 
ment ;  ^nd  he  is  entitled,  after  notice 
given  under  Section  10  of  Regulation  V. 
of  1 812,  to  enhance  at  discretion^  any- 
thing in  the  Regulation  to  the  contrary 
notwithstanding,  the  rents  of  all  under- 
tenures  in  the  said  estate,  and  to  eject 
all  under-tenants  with  certain  exceptions, 
amongst  which  are  khood-kasht  kudee- 
mee, but  not  simple  khood-kasht  ryots. 
It  follows  that  these  laws  distinctly  gave 
the  purchaser  the  power  to  eject  a  khood- 
kasht  ryot  whose  tenure  was  created 
after  the  Permanent  Settlement,  and,  if 
not  ejected,  they  are  liable  to  be  assessed 
at  the  discretion  of  the  landlord.  This 
word  ''  discretion  "  entirely  annihilated 
the  rights  of  the  khood-kasht  tenants 
created  subsequent  to  the  Settlement  in 
estates  sold  under  these  laws.  It  re- 
duced them  from  tenants  with  rights  of 
occupancy,  so  long  as  they  paid  the 
established  rate  of  the  Pergunnah,  or  the 
rate  which  similar  lands  paid  in  the  places 
adjacent,  into  mere  tenants  at  the  will  of 
!  the  zemindar,  who  might  in  any  year  eject 
I  them,  and  place  in  their  stead  any  tenant 
I  competing  for  the  land.  It  is,  in  short,  in- 
\  troducing  into  this  country  competition 
in  the  place  of  customary  rents. 

As  to  py-kasht  ryots  they  are  no- 
where expressly  mentioned  in  the  laws 
referring  to  Bengal.  If  they  held  under 
pottahs  at  the  time  of  the  Settlement, 
they  were  entitled  to  hold  them  till  the 
expiry  of  the  lease  under  the  compre- 
hensive terms  of  Clause  I.,  Section  60, 
Regulation  VIII.  of  1793,  which  includ- 
ed even  them.  In  Section  10,  Regula- 
tion LI.  of  1795,  which  referred  to  Be- 
nares, they  are  expressly  mentioned,  and 
they  are  declared  to  be  equally  entitled 
with  khood-kasht  ryots  to  have  their 
pottahs  renewed  at  the  established  rates, 
provided  the  proprietor  or  farmer  chooses 
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to  permit  them  to  cultivate  the  land  held 
by  them,  which  they  have  the  option  to 
do,  or  not  to  do,  as  they  think  proper, 
on  the  expiry  of  all  py-kasht  leases. 
In  Bengal  the  rates  of  py-kasht  ryots  at 
the  present  date,  though  it  seems  to  have 
been  different  formerly,  are  generally 
alDOve  the  Pergunnah  rates.  They  have 
always  been  considered  t6  have  no  rights 
independent  of  the  particular  engage- 
ments under  which  they  hold  ;  and  those 
being  cancelled,  they  are  liable  to  imme- 
diate eviction. 

Such  was  the  state  of  the  law  when 
Act  X.  of  1859  was  passed,  under  the 
power,  it  may  be  presumed,  which  the 
Governor-General  in  Council  had  reserv- 
ed to  himself  in  the  7th  Article  of  the 
Proclamation  inserted  in  Regulation  I. 
of  1793,  of  enacting,  whenever  he  might 
deem  it  proper,  such  Regulations  as  he 
might  think  necessary  for  the  protection 
and  welfare  of  the  ryots  and  cultivators 
of  the  soil.  They  were,  in  the  opinion 
of  the  Legislature,  insufficiently  protect- 
ed ;  hence  the  new  law  which  re-enacted 
with  modifications  certain  old  laws,  re- 
scinded by  it,  and  which,  moreover,  as 
we  shall  see  presently,  interfered  with 
the  rights  of  the  zemindars  as  laid  down  in 
the  legislation  of  the  last  thirty  years. 

By  the  first  Section  of  this  Act  are 
rescinded  all  those  Regulations  which 
laid  down  the  rights  of  khood-kasht  or 
permanent  resident  royts;  Regulations 
IV.  of  1794  and  V.  of  181 2,  as  to  the 
rates  at  which  they  were  entitled  to  pot- 
tahs,  were  repealed,  and  such  parts  of 
Section  26  of  Act  I.  of  1845  (by  which 
Law  Act  Xn.  of  1 84 1  was  repealed) 
as  related  to  the  enhancement  of  rents 
and  the  ejectment  of  tenants  by  the  pur- 
chasers of  an  estate  sold  for  arrears  of 
Government  revenue,  was  modified ;  and 
it  was  enacted  by  Section  3  that  ryots 
who  hold  lands  at  fixed  rates  of  rent, 
which  have  not  been  changed  from  the 
time  of  the  Permanent  Settlement,  are 
entitled  to  receive^pottahs  at  those  rates; 
and  by  Section  4,  proof ,  that  the  rent 
has  not  been  changed  for  20  years,  raises 
the  presumption  that  the  land  has  been 
held,  at  that  rent  from  the  Permanent 
Settlement.     By  Section  5  it  is  enacted 


that  ryots  having  right  of  occupancy, 
but  not  holding  at  fixed  rates,  as  de- 
scribed in  the  two  preceding  Sections, 
are'  entitled  to  receive  pottahs  at  fair 
and  equitable  rates ;  and,  in  case  of  dis- 
pute, the  rate  previously  paid  by  the 
ryot  shall  be  deemed  to  be  fair  and  equi- 
table, unless  the  contrary  be  shown  in  a 
suit  by  either  party  under  the  provisions 
of  this  Act.  Then  follows  Section  6,  by 
which  it  is  enacted  that  "every  ryot 
who  has  cultivated  or  held  land  for  a 
period  of  12  years  has  a  right  of  occu- 
pancy in  the  land  so  cultivated  or  held 
by  him,  whether  it  be  held  under  pottah 
or  not,  so  long  as  he  pays  the  rent  pay- 
able on  account  of  the  same;  but  this 
rule  does  not  apply  to  khamar,  nij-jote, 
or  seer  land  belonging  to  the  proprietor 
of  the  estate  or  tenure,  and  let  by  him 
on  lease  for  a  term,  or  year  by  year, 
nor  (as  respects  the  actual  cultivator)  to 
lands  sub-let  for  a  term  or  year  by  year 
by  a  ryot  having  a  right  of  occupancy. 
The  holding  of  the  father  or  otherperson, 
through  whom  a  ryot  inherits,  shall  be 
deemed  to  be  the  holding  of  the  ryot 
within  the  meaning  of  this  Section." 
Section  7  declares  that  "nothing  contain- 
ed in  the  last  preceding  Section  shall  be 
held  to  affect  the  terms  of  any  written 
contract  for  the  cultivation  of  land.enter- 
ed  into  between  a  landholder  and  a  ryot, 
when  it  contains  any  express  stipulation 
contrary  thereto ;  and  Section  8  declares 
that  "ryots  not  having  rights  of  occupan- 
cy are  entitled  to  pottahs  only  at  such 
rates  as  may  be  agreed  on  between  them 
and  the  persons  to  whom  the  rent  is 
payable." 

All  ryots,  then,  whether  khood-kasht 
or  py-kasht,  with  the  right  of  occupancy, 
are,  under  Section  6  of  this  law,  entitled 
to  pottahs  dXfair  and  equitable  rates: 
and  the  point  which  we  have  eventually^ 
to  determine  is  the  meaning  to  be  given! 
to  the  words  "  fair  and  equitable"  under 
the  circumstances  of  the  present  case. 
Before,  however,  proceeding  to  the  deter- 
mination of  that  point, a  preliminary  diffi-j 
culty  has  to  be  settled.  It  has  been  urged] 
before  the  Court  that  Section  6,  in  what- 
everwayitbe  read,afFects  the  vested  rightsl 
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laws,  in  their  lands  held  by  ryots  who 
may  occupy  it  for  12  years  ;  that  where- 
as those  persons  had  no  right  of  occu- 
pancy at  all  previously,  but  were  mere 
tenants-at-will,  the  Legislature  gives  that 
right  to  thenn  now  after  12  years'  occu- 
pancy only  ;  that,  consequently,  the  law 
should  be  read,  not  retrospectively,  but 
prospectively,  that  is,  it  should  be  read  in 
sach  a  manner  as  to  give  the  zemindar  an 
opportunity  to  avoid  its,  to  him,  disad- 
vantageous enactments,  and  in  such  a 
way  as  to  infringe  as  little  as  possible  on 
bis  vested  rights  ;  and  the  case  of  Moore 
versus  Durden  has  been  cited  to  us  as  an 
authority.  Undoubtedly,  with  reference 
to  past  transactions  and  to  such  asarestill 
pending,  laws  should  be  constructed  as 
prospective,  not  as  retrospective,  unless 
they  are  made  expressly  applicable  to 
them ;  but  in  the  present  instance  the 
Court  has  to  deal,  not  with  past  transac- 
tions, but  with  the  status  or  condition  of 
persons  ;  and  the  Court  has  only  to  deter- 
mine whether  the  Legislature  intended 
to,  and  did  in  furtherance  of  that  inten- 
tion, declare  or  enact  that  the  status  or 
condition  of  a  ryot  with  right  of  occu- 
pancy should  be  held  by  or  given  to  all 
ryots  who  might  either  at  the  passing  of 
the  Act  have  occupied,  or  might  at  any 
time,  partly  before  and  partly  after  its 
enactment,  occupy  for  12  years;  or  whe- 
ther it  simply  enacts  that  12  years'  con- 
tinuous occupancy  subsequent  to  the  pass- 
ing of  the  Act  should  confer  that  condi- 
tion on  every  ryot  so  holding.  This 
point  must  be  determined  with  reference 
to  the  terms  of  the  law  and  the  intent  of 
the  Legislature  as  gathered  therefrom. 

After  having  attentively  considered 
the  point  raised  before  the  Court,  and 
keeping  in  mind  the  magnitude  of  the  in- 
novation which  by  the  interpretation 
adopted  by  me  is  wrought  on  the  imme- 
diately previously  existing  law,  I  am 
clearly  of  opinion  that  the  terms  of  the 
Act  confer  on  every  tenant,  be  he  a 
khood-kasht  or  py-kasht  ryot,  in  every 
estate  in  the  country,  who  had  held  at 
the  time  of  the  passing  of  the  Act,  or 
wight  at  any  time,  partly  before  and  part- 
ly after  the  enactment  of  the  law,  occupy 
for  12  years,  a  right  of  occupancy,  whe- 


ther he  had  that  right  before  or  not.  The 
inexact  terras  of  the  law  might,  if  consi- 
dered alone,  leave  a  doubt  on  the  subject. 
But  when  the  terms  of  the  Section  are 
considered  in  connection  with  the  repeal 
of  the  old  laws  regarding  the  rights  of 
khood-kasht  ryots,  except  as  to  proceed- 
ings commenced  before  the  Act  came  into 
force — with  the  modification  of  Act  L  of 
1 845,  so  far  as  relates  to  the  enhancement 
of  rent  and  the  ejectment  of  tenants  by 
an  auction-purchaser,  a  modification 
which,  as  the  old  laws  are  repealed,  would 
have  nothing  upon  which  to  act,  did  the 
law  not  intend  to  affect  the  status  of  par- 
ties from  the  date  on  which  it  was  pass-, 
ed  and  to  be  in  force  accordingly — and 
with  the  contemporaneous  enactment  of 
a  new  Sale  Law,  Act  XL  of  1859,  at- 
tended with  the  total  repeal  of  Act  I.  of 
1845,  in  which  there  is  a  Section  (37) 
with  a  proviso,  which  becomes  intelligi- 
ble only  on  the  supposition  that  Section 
6  is  current  law, — I  cannot  entertain  a 
doubt  that  it  was  the  intention  of  the 
Legislature,  as  gathered  from  the  terms 
of  the  law,  with  which  alone  sitting  as 
a  Judge  I  have  to  do,  that  the  law  in 
question  should  affect  the  status  of  all 
ryots  falling  within  its  terms  on  and 
from  the  date  of  the  passing  of  the  Act. 

This  being  my  opinion,  and  the  points 
referred  to  the  Court  not  having  fallen 
through,  as  they  would  have  done  had 
the  Court  at  large  thought  differently,  I 
have  now  to  consder  the  meaning  of  the 
terms  "fair  and  equitable'*  under  the  cir- 
cumstances of  the  present  case,  when  ap- 
plied to  ryots  with  a  right  of  occupancy. 

It  has  been  urged  by  the  learned  Coun- 
sel, Mr.  Doyne,  that  there  are  three  class- 
es of  tenants :  khood-kasht  ryots,  hold- 
ing at  an  invariable  rate  from  before 
the  Settlement;  ryots  holding  from  old 
dates,  but  subsequent  to  the  Settlement ; 
and  the  creatures  of  Act  X. ;  that  the 
first  class  may  be  said  to  pay  a  rent  re- 
gulated by  custom ;  that  the  second  class 
might  be  able  to^how  the  same,  though,  as 
the  zemindar  might  atany  time  put  an  end 
to  their  tenancy,  it  is  difficult  to  see  how 
they  could  show  a  rent  regulated  by  cus- 
tom ;  but  that  to  the  third  no  custom  could 
appfy,  for  previous  to  the  enactment  of 
Act  X.  they  were  mere  tenants-at-will ; 


4a 


ActX, 


THK  WEEKLY  REPORTER. 


Rulings, 


[Voi.nL 


that  the  Legislature,  by  Section  6  of  Act 
X  ,  has  only  given  these  ryots  a  right  of 
occupancy,  or,  in  other  words,  a  prefer- 
ence or  a  refusal  curtailing  in  no  way  the 
right  of  the  zemindar  as  to  the  rate  of  rent 
which  he  might  demand  ;  that  the  zemin- 
dar, being  absolute  owner,  is  entitled  to  a 
full  rent,  a  rent  proper  under  the  system 
of  competition,  that  is,  the  portion  of  the 
value  of  the  whole  produce  which  remains 
after  the  deduction  of  the  ryot's  costs  of 
production — in  other  words,  to  rent  cal- 
culated on  the  principle  of  Ishur  Ghose's 
case ;  that  the  rates  of  rent  by  the  system 
of  proportion  in  the  case  of  a  rise  in  the 
price  of  the  produce  can  only  be  adopted 
with  any  show  of  justice  in  a  case  in 
which  it  appears  clearly  that  the  rate 
existing  up  to  the  present  time  is  based  on 
a  certain  proportion  of  the  ryot's  pro- 
duce ;  that,  although  it  is  alleged  that 
the  Pergunnah  rates  were  so  calculated, 
there  is  no  proof  of  the  fact ;  that,  even 
were  the  mode  of  calculation  just,  it 
would  at  present  be  impossible  of  appli- 
cation, for  one  could  not  find  the  value 
of  the  ryot's  produce  at  the  time  of  the 
last  adjustment  of  the  rent;  that  the 
zemindars  have  hitherto  always  entered 
into  engagements  with  their  tenants  on 
calculations  based  on  the  theory  of  rent 
laid  down  by  political  economists ;  and 
that  this  right  should  be  continued,  and 
the  principle  laid  down  in  Ishur  Ghose's 
case  confirmed. 

It  appears,  as  I  have  observed  above, 
that,  under  the  old  Regulations  of  Go- 
vernment, all  resident  khood-kasht  and 
permanent  ryots  had  enjoyed  a  right  of 
occupancy,  and  were  entitled,  unless 
they  had  waived  their  right  by  entering 
into  a  specific  contract  inconsistent  with 
it,  to  enjoy  the  same  so  long  as  they  paid 
their  rent,  either  according  to  the  Per- 
gunnah rate,  or  to  the  rate  which  such 
lands  paid  in  places  adjacent,  or  the  rate 
fixed  by  the  law  and  usage  of  the  coun- 
try ;  and  their  tenures  could  not,  by 
Clause  5,  Section  i8of  Regulation  VIII. 
of  1 819  (a  Section  of  law  repealed  by. 
Act  X.  of  1859,  and  re-enacted  in  a  more 
complete  form  in  Section  78  of  this  Act), 
be  cancelled,  except  after  a  summary 
.  suit  (obtained  at  the  end  pf  the  year,  and 


on  failure  on  the  part  of  the  tenant  to 
pay  the  amount  immediately  after  the 
decree  had  been  obtained.  The  right  of 
occupancy  which  the  khood-kasht  per- 
manent tenant  formerly  enjoyed  has 
been  granted  by  Clause  6  to  all  tenants 
occupying  their  lands  for  the  space  of  12 
years,  whether  under  pottah  or  other- 
wise ;  and  they  are  entitled  to  receive 
"^oXXdkiSdX  fair  and  equitablexdX^^,  Now, 
I  cannot  agree  with  the  learned  Counsel 
in  thinking  that  the  Legislature  intend- 
ed merely  to  give  to  those  tenants  a  pre- 
ferential right  to  hold  the  land  being 
then  subject  to  be  rack-rented  by  the 
zemindars.  I  agree  with  the  Select 
Committee  that  sat  on  Act  X.  of  1859, 
which  remarked  that  the  recognition  of 
a  right  of  occupancy  in  the  ryot  implies 
necessarily  some  limit  to  the  discretion 
of  the  landholder  in  adjusting  the  rent 
of  the  person  possessing  such  a  right; 
and  I  think  that  the  terms  *'  fair  and 
equitable"  are  used  with  reference  to 
that  limit,  or,  in  other  words,  to  the 
right  which  tenants  with  a  right  of  oc- 
cupancy had  under  the  old  Regulations, 
and  that  therefore  they  are  the  equiva- 
lent of  Pergunnah  rates,  rates  which 
similar  lands  bear  in  places  adjacent, 
or  rates  fixed  by  the  law  and  usage  of 
the  country,  and  are  to  be  explained  and 
interpreted  by  these  customary  rates ;  in 
short,  it  appears  to  me  that  it  was  the 
intention  of  the  Legislature  to  place  the 
ryot  whose  rights  were  created  by  Act 
X.  in  exactly  the  same  position  as  all 
othei"  tenants  with  a  right  of  occupancy 
held  under  the  old  Regulations — and 
this  notwithstanding  that  recent  legisla- 
tion had  curtailed  the  rights  which  he 
enjoyed  under  those  old  laws.  And 
here  I  would  notice  the  error  which 
seems  to  me  to  pervade  the  reasoning  of 
the  learned  Counsel,  viz.,  that  of  con- 
sidering that  the  principle  of  competition 
has  ever  in  this  country,  to  any  appreci- 
able extent,  determined  the  mode  in 
which  the  gross  produce  shall  be  divid- 
ed between  the  zemindar  and  the  ryot. 

•'It    is    only,"    observes     Mr.     Mill, 

*'  through     the      princt- 
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any  pretension  to   the  character  of   a 
science.    So  far  as  rents,  profits,  wages, 
prices,  are  determined  by  competition, 
laws  may  be  assigned  for  them.    Assume 
competition  to  be  the  exclusive  regulator, 
and  principles  of  broad  generality  and 
scientific  precision   may  be  laid  down 
according  to  which  they  will  be  regulated. 
But  it  would  be  a  great  misconception  of 
the  actual  course  of  affairs  to  suppose 
that  competition  exercised,  in  fact,  this 
unlimited   sway.     Competition,   in  fact, 
has  only  become  in  any  degree  the  go- 
verning principle  of  contract  at  a  com- 
paratively modern  period.     The  farther 
we  look   back   into  history,  the  more 
we  see   all   transactions    and    engage- 
ments under  the  influence  of  fixed  cus- 
tom.    The  reason  is  evident.     Custom 
is  the  powerful  protector  of  the  weak* 
against  the  strong,  their  sole  protector 
where  there  are  no  laws  of  Government 
adequate  to  the  purpose,  though  the  law 
of  the  strongest  decides.     It  is  not  the 
intention,  or,  in  general,  the  practice  of 
the  strongest  to  strain  the  law  to  the  ut- 
most; and  every  relaxation  of  it  has  a 
tendency  to  become  a  custom,  and  every 
custom  to  become  a  right.     Rights  thus 
originating,  and  not  competition  in  any 
shape,  determine  in  a  rude  state  of  so- 
ciety the  share  of  the  produce  enjoyed 
by  those  who  produce  it.     The  relation, 
more  especially  between  the  landholder 
and  the    cultivator,   and    the   payment 
made  by  the  latter  to  the  former,  are,  in 
all  states  of  society  but  the  most  modern, 
determined  by  the  usage  of  the  country. 
Never  until  late  times  has  the  condition 
•of  the  occupancy  of  land  been,  as  a  gene- 
lal  rule,  an  affair  of  competition.     The 
occupier  for  the  time  has  very  commonly 
^  been  considered  to  have  a  right  to  re- 
tain his  holding  whilst  he  fulfils  the  cus- 
tomary requirements,  and  has  thus  be- 
come in  a  certain  sense  a  co-proprietor 
10  the  soil.'*     Mr.  Mill  goes  on  to  give 
India  as  an  example  of  his  remark,  ob- 
ittving,  at  the  same  time,  that "  the  cus- 
tomary rents  have  become  obscure,  and 
.fliat  usurpation,   tyranny,   and    foreign 
jtooquest  have  to  a  great  degree  obliter- 
tted  the    evidence    of    them ;  and   he 
Hids  "that  the  British  Government  of 


India  always  simplifies  the  tenure  of  a 
ryot  by  consolidating  the  various  assess- 
ments (that  is,  the  real  rent  and  the  tax- 
es subsequently  imposed)  into  one,  thus 
making  the  ,rent,  nominally  as  well  as 
really,  an  arbitrary  thing,  or  at  least  a 
matter  of  specific  agreement;  but  it 
scrupulously  respects  the  right  of  the 
ryot  to  the  land,  though  until  the  reform 
of  the  present  generation  (reform  even 
now  only  partially  carried  into  effect)  it 
seldom  left  him  much  more  than  a  bare 
subsistence."  These  remarks  seem  to 
me  admirably  to  describe  the  state  of 
things  which  has  existed  -in  this  couritry, 
to  show  that  any  reasoning  drawn  from 
facts  peculiar  to  England  must  be  fal- 
lacious, and  also  to  confirm  the  view 
which  I  have  taken  of  looking  upon 
Section  6,  Act  X.  of  1859,  as  a  further 
reform,  to  adopt  Mr.  Miirs  language, 
made  by  the  present  generation  in  the 
interest  of  the  ryot,  and  a  partial  return 
to  the  old  state  of  things,  entitling  ryots 
with  right  of  occupancy  acquired  under 
the  law  by  a  12  years'  occupancy  to  ob- 
tain pottahs  at  a  rent  fair  and  equitable 
according  to  the  custom  of  the  country, 
and  not  according  to  the  theory  of  Eng- 
lish Political  Economists,  by  whose  ana- 
lysis, when  applied  to  this  country,  all 
that  is  not  comprehended  in  the  wages 
of  his  labor,  and  profit  of  the  ryot's 
stock,  must  be  the  landholder's  rent. 

As,  then,  the  terms  "  fair  and  equita- 
ble "  seem  to  me  to  have  relation  to  the 
customary  rate  of  the  country  represent- 
ing a  share  of  the  gross  produce  calculat- 
ed in  money  under  whatever  form  of  ex- 
pression it  be  designated,  and  as  the  law 
directs  that  in  case  of  disputes  the  rate 
of  rent  which  a  ryot  with  a  right  of  occu- 
pancy has  paid  shall  be  considered  fair 
and  equitable  until  the  contrary  be 
shown,  it  is  a  fair  presumption  that  the 
rent  now  paid  represents  the  customary 
rent  in  the  absence  of  any  proof  to  the 
contrary.  Under  this  presumption,  then, 
when  the  value  of  the  prodiice  has  increas- 
ed otherwise  than  by  the  agency  or  the 
expense  of  the  ryot  or  the  zemindar,  and 
simply  in  consequence  of  the  rise  of 
prices,  what  is  the  principle  on  which 
the  rent  should  be  adjusted  ? 
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As  the  rent  now  paid  represents  the 
customary  rent,  it  represents,  on  the 
view  which  I  have  adopted,  that  propor- 
tion of  the  gross  produce  calculated  in 
money  to  which  the  zemin.dar  was  en- 
titled ;  and  as  the  increase  in  the  produce 
has  arisen  from  circumstances  independ- 
ent both  of  the  zemindar  and  the  ryot, 
the  zemindar  is  entitled  to  a  rise  in  his 
rent  proportionate  to  the  increased  value 
of  his  share  of  the  produce.  The  for- 
mula, then,  by  which  this  increase  should 
be  determined  seems  to  me  to  be  the  fol- 
lowing. The  value  of  the  gross  produce 
before  the  alleged  alteration  in  the  same 
is  to  the  rent  which  the  land  then  bore, 
as  the  altered  value  of  the  produce  is  to 
the  rent  which  should  be  assessed  on  it, 
or,  in  another  form,  the  old  rent  must 
bear  to  the  new  rent  the  same  proportion 
as  the  former  value  of  the  produce  of 
the  soil  bears  to  its  present  value.  This 
method  of  calculation  on  the  supposition 
that  the  costs  of  production  have  risen 
in  the  same  ratio,  leave  the  parties  as  to 
each  other  ia  exactly  the  same  relative 
position  as  they  were.  The  value  of 
the  produce  which  each  would  receive,  the 
one  as  rent,  the  other  as  ryot's  profits,  or 
as  representing  his  beneficial  interest, 
would  remain  in  the  same  proportion  to 
each  other,  though  the  figures  represent- 
ing that  proportion  will  be  altered ;  but 
even  if  the  costs  of  production  have  not 
increased  in  the  same  ratio,  that  is  a 
point  which,  under  a  system  in  which 
custom  gives  to  a  zemindar  only  a  fixed 
portion  of  the  produce,  is  immaterial,  or 
rather  one  which  will  not  entitle  the 
zemindar  by  his  own  act  to  alter  that 
customary  proportion.  All  the  risk  of 
reasons  and  markets  is  (as  wasobserve^d  by 
Baboo  Dwarkanath  Mitter)  with  the  ten- 
ant. Butthis  is  notthe  main  reason  which 
entitles  the  tenant  to  retain  the  supposed 
advantage.  It  is  the  system  itself  whic  h, 
having  once  fixed  the  proportion  for 
which  the  ryot  is  liable  to  the  zemindar, 
refuses  to  look  at  costs  of  production 
or  matters  of  detail,  being  content  with 
seeing  that  the  payment  of  the  fixed 
share  of  the  produce  belonging  to  the 
zemindar,  or  that  the  altered  value  of 
that  share  in  money,  is  ensured  to  him. 


Not  so,  however,  under  the  system  in 
which  competition  determines  the  divi- 
sion of  the  produce.  According  to  this, 
all  that  does  not  legitimately  fall  within 
wages  and  profit  is  rent,  and  the  com- 
petition which  has  the  tendency  to 
reduce  profit  has  the  same  tendency  to 
raise  landlords'  rents ;  but  as  I  have 
given  my  opinion  that  that  system  does 
not  ordinarily  obtain  in  India,  it  is  unne- 
cessary to  carry  the  subject  farther. 

An  objection  was  made  to  the  method 
of  proportion  on  the  ground  that  it 
was  not  universally  applicable,  and  that 
this  defect  showed  that  the  method  is 
unsound  in  itself.  But  such  is  not 
the  case ;  for  whether,  the  productive 
power  remaining  the  same,  the  value  of 
the  produce  has  increased,  or  whether 
the  productive  power  has  alone  increased, 
or  whether  the  land  be  proved  by  measure- 
ment to  be  greater  than  the  quantity  for 
which  the  rent  has  been  previously  paid, 
provided  the  whole  land  be  of  one  and 
the  same  quality,  in  all  these  cases  com- 
ing under  Section  17  of  Act  X.  of  1859, 
the  method  of  proportion  is  applicable; 
and  the  objection,  therefore,  now  under 
notice  need  not  delay  the  Court  longer. 
But  it  was  observed  by  the  learned 
Counsel  that,  granting  that  the  system 
of  proportion  was  the  correct  system  to 
be  adopted  in  a  case  like  that  before  the 
Court,  great  and  insuperable  difficulties 
would  arise  in  its  application ;  that  it 
would  be  impossible  to  find  the  value  of 
the  produce,  net  or  gross,  at  the  time  of 
the  last  adjustment  which  may  have  been 
at  a  remote  period ;  and  that  by  a 
failure  to  settle  the  tv  o  first  terms  of  the 
proportion,  the  whole  calculation  would 
break  down  But  I  dot  not  see  any 
necessity  for  these  supposed  difficulties, 
A  zemindar,  on  suing  to  enhance,  must 
state  the  grounds  on  which  he  desires  the 
enhancement.  If  his  claim  be  founded  on 
the  increase  in  the  value  of  the  produce 
through  a  simple  rise  of  price,  he  will, 
whatever  the  mode  of  adjustment  deter- 
mined on,  have  to  state  the  circumstances 
leading  to  the  demand,  and  he  will  have  to 
inform  the  Court  of  the  particular  rise  in 
price  subsequent  to  the  last  adjustment 
which  justifies  that  demand.     In  stating 
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this, he  will  give  the  Court  sufficient  data 
for  the  formula  above  laid  down.  It  is 
unnecessary  to  refer  to  the  period  of  the 
last  adjustment  itself.  The  price  of  the 
produce,  previous  to  the  date  of  the 
alleged  rise  in  value,  will  be  sufficient 
data  on  which  to  base  the  formula  of 
proportion ;  and,  when  that  is  obtained, 
and  the  rent  also,  the  two  first  terms  of 
the  formula  are  at  hand,  and  no  diffi- 
culty need  be  experienced. 

But  these  remarks  apply  to  cases  in 
which  there  is  no  evidence  to  rebut  the 
presumption  that  the  rate  hitherto  paid, 
which,  in  case  of  dispute,  by  the  direction 
of  the  Legislature,  is  to  be  considered 
fair  and  equitable  until  the  contrary  be 
shown,  is  the  customary  rate.  There 
may,  and  probably  will,  as  was  remark- 
ed by  Mr.  Doyne,  be  many  cases  in 
which  parties  will  be  sued  for  the  en- 
hancement of  their  rents,  who  were  mere 
tenants-at-will,  and  who  hold  under 
written  engagements  in  which  their 
rents  are  based  upon  data  inconsistent 
with  the  presumption  of  the  rate  being 
a  customary  rate,  and  thereby  rebutting 
that  presumption,  but  who  by  the  opera- 
tion of  Section  6  became  vested  with 
the  right  of  occupancy.  In  these  cases, 
of  course,  the  method  of  proportion  will 
not  be  applicable.  The  rents  will  be 
adjusted  upon  the  same  principle  as  they 
were  under  the  old  contract,  to  which* the 
ryots  voluntarily  submitted  themselves. 

It  was  also  urged  that  there  were  cases 
in  which  the  old  rents  had,  according  to 
the  written  terms  of  the  pottah  and 
kubooleut,  been  settled  at  rates  below 
the  ordinary  one,  in  consideration  of 
certain  acts  to  be  done  by  the  tenants 
which  are  no  longer  required  to  be  done; 
that  in  this  case  the  rate  in  the  old  en- 
gagement could  not  be  presumed  to  be 
the  customary  rate ;  but  that,  before  the 
method  of  proportion  could  be  applied  to 
these  cases,  the  old  rents  must  be  adjust- 
ed so  as  to  equal  the  rate  which  was  or- 
dinarily borne  by  similar  lands  in  the 
places  adjacent  when  such  rate  was  un- 
influenced by  any  extraneous  circum- 
stances. Thii  contention  is  undoubtedly 
sound;  and  whenever  it  is  shown  from 
the  contract  itself  that  such  extraneous 
circumstances  have  affected  the  terms  of 


it,  they  must  be  eliminated,  and  a  calcula- 
tion made  irrespective  of  those  must  be 
substituted  in  their  place  before  the  me* 
thod  of  proportion  can  fairly  be  applied. 

In  answer,  then,  to  the  questions  which 
have  been  put  to  the  Court  by  the  Divi- 
sion Bench,  I  would  reply  that  the  terms 
"  fair  and  equitable,"  when   applied   to 
tenants  with  a  right  of  occupancy,  are 
to  be    construed    as   equivalent  to  the 
varying  expressions,   Pergunnah   rates, 
rates  paid  for  similar  lands  in  the  adja- 
cent places,  and  rates  fixed  by  the  law 
and    usage    of    the   country — all   which 
expressions  indicate  that  portion  of  the 
gross    produce  calculated   in   money  to 
which   the   zemindar   is   entitled    under 
the  custom  of  the  country ;  that,  as  the 
L«tgislature  directs  that,  in  cases  of  dis- 
pute, the  existing  rent  shall  be  consider- 
ed fair  and  equitable  until  the  contrary 
be  shown,  that  rent  is  to  be  presumed, 
in  all  cases  in  which  the  presumption  is 
not  by  the  nature  and  express  terms  of 
the  Written  contract  rebutted,  to  be  the 
customary   rate  included  in  the  terms, 
Pergunnah  rates,  rates  payable  for  simi- 
lar  lands    in    the  places  adjacent,   and 
rates  fixed  by  the  law  of  the  country; 
that  in  all  cases  in  which  the  above  pre- 
sumption arises,  and  in  which  an  adjust- 
ment of  rent  is  requisite  in  consequence 
of  a  rise  in  the  value    of  the    produce 
caused  simply  by  a  rise  of  price  and  by 
causes  independent  both  of  the  zemindar 
and    ryot,    the    method    of    proportion 
should  be  adopted  in  such  adjustments — 
in  other  words,  the  old  rent  should  bear 
to  the  existing  rent  the  same  proportion 
as  the  former  value  of  the  produce  of 
the  soil,  calculated    on    an   average   of 
three  or  five  years  next  before  the  date 
of  the  alleged  rise  in  value,  bears  to  its 
present  value ;  that  in  all  cases  in  which 
the  above  presumption   is   rebutted  by 
the    nature   and    express   terms   of   the 
old  written  contract,  the  re-adjustment 
should  be  formed  on  exactly  the  same 
principle  as  that  on  which  the  original 
written  contract  which  is  sought  to  be 
superseded  was  based  ;  and  that  in  cases 
in  which  it  appears,  from  the  express 
terms  of  the  previous  contract  not  still 
in  force,  that  the  rents  then  made  pay- 
able by  the  tenant  were  below  riie  ord^ 
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nary  rate  paid  for  similar  land  in  the 
places  adjacent,  in  consequence  of  a 
covenant  entered  into  by  the  ryot  to 
cultivate  indigo  or  other  crops,  the  old 
rent  must  be  corrected  so  as  to  represent 
the  ordinary  rate  current  at  the  period 
of  the  contract,  before  it  can  be  admitted 
to  form  a  term  in  the  calculation  to  be 
made  according  to  the  method  of  pro- 
portion above  laid  down. 

Justices  Loch,,  Bayley,  Jackson,  and 
Glover, — We  concur  in  the  judgment 
delivered  by  Mr.  Justice  Trevor. 

Mr.  Justice  Macpherson. — This  case 
has  been  argued  before  the  Full  Court  of 
fifteen  Judges,  in  order  that  the  opinion 
of  the  Court  may  be  obtained  on  the 
following  questions  arising  on  the  con- 
struction of  Act  X.  of  1859,  viz. — 

ist. — When  there  has  been  increase 
in  the  value  of  the  pi^oduce,  and  the  ze- 
mindar is  entitled  to  a  new  kubooleut 
from  an  occupancy-ryot  for  an  enhanced 
rent  at  fair  and  equitable  rates,  is  the 
fair  and  equitable  rate  to  be  awarded, 
the  rate  which  might  be  obtained  by 
commercial  competition  in  the  market,  or 
is  it  a  rate  to  be  determined  by  the  cus- 
tom of  the  neighbourhood  in  regard  to 
the  same  class  of  ryots  ? 
1  2nd. — If  the  customary  rate  of  the 
neighbourhood  has  not  been  adjusted 
with  reference  to  the  increased  value  of 
produce,  then  on  what  principle  is  the 
enhancement  of  that  customary  rate  to 
be  adjusted  ? 

The  question  in  fact  is — a  ryot  having 
a  right  of  occupancy  being  entitled  to  a 
pottah  **at  fair  and  equitable  rates,'* 
what  meaning  is  to  be  attached  to  these 
words,  and  how  is  it  to  be  ascertained 
what  rates  are  fair  and  equitable?  Act 
X.  of  1859  is  silent  upon  the  point: 
and  it  is  for  the  Court  now  to  determine 
what  rates  are  to  be  deemed  fair  and 
equitable. 

It  appears  to  me  that,  in  order  to 
arrive  at  a  just  conclusion  in  the  matter, 
it  is  necessary  to  consider,  not  merely  the 
provisions  of  Act  X.,  but  also  the  posi- 
tion of  ryots  who  had  a  right  of  occu- 
pancy prior  to  the  passing  of  that  Act. 
For,  if  we  shall  find  from  the  prior  legis- 
lation, and  from  the  earlier  history  of 
.the  country,  that  there  was  any  known 


rule  by  which  the  rates  to  be  paid  by 
ryots  who  had  a  right  of  occupancy  were 
ascertainable,  that  rule  will  form  a  legi- 
timate and  safe  guide  to  the  ascertain- ' 
ment  of  the  rule  which  ought  now  to 
prevail.  Act  X.  was  not  intended  to  be 
generally  subversive  of  the  old  law.  It 
was  an  Act  mainly  for  the  protection 
and  benefit  of  the  ryot — an  Act  "  to 
re-enact  with  certain  modifications  the 
provisions  of  the  existing  law  relative 
to  the  rights  of  ryots  with  respect  to  the 
delivery  of  pottahs  and  occupancy  of 
land,  to  the  prevention  of  illegal  ex- 
action* and  extortion  in  connection  with 
the  demands  of  rent,  and  to  other  ques- 
tions connected  with  the  same,"  besides 
extending  the  jurisdiction  of  the  Collect- 
ors, and  providing  for  the  easier  re- 
covery of  arrears  of  rent.  So  that, 
where  a  question  is  left  undecided  by 
the  express  terms  of  the  new  law,  we 
may  well  look  to  the  former  law  to 
assist  us  in  its  solution. 

1  shall  not  enter  upon  the  general  his- 
tory of  the  country  prior  to  the  Perma- 
nent Settlement.  That  history  is  refer- 
red to  at  some  length  in  the  judgment  of 
Mr.  Justice  Trevor,  and  I  shall  only  re- 
mark that  it  very  strongly  confirms  the 
view  which  I  take  of  the  state  of  things 
prior  to  1793,  and  which,  I  think,  is 
shown  by  the  Regulations  of  that  year 
to  have  previously  existed.  As  regards 
the  legislation  from  1793  down  to  Act  X., 
it,  in  my  opinion,  shows  clearly  that 
the  zemindar  never  was,  and  never  was 
intended  to  be,  the  absolute  proprietor 
of  the  soil.  He  never  was  proprietor  in 
the  English  sense  of  the  term,  or  in  the 
sense  that  he  could  do  with  it  as  he 
pleased  ;  for  certain  classes  of  ryots  have 
at  all  times  had  rights  quite  inconsistent 
with  absolute  ownership  having  rights 
which  entitled  them  to  remain  in  occu- 
pation so  long  as  they  paid  their  rents. 

We  learn  from  the  Regulations  that» 
prior  to  the  Permanent  Settlement,  the 
rents  had  been  from  time  to  time  settled 
and  adj  usted  with  reference  to  the  produce 
of  the  land,  so  much  of  the  produce  of 
each  beegah  going  to  Government,  and 
so  much  to  the  ryot.  Whether  in  the 
name  of  rents  or  in  the  name  of  Abivabs 
and  irregula^rimposts,  the  rent  s  were  f ronr 
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time  to  time  adjusted,  and  there  was  a 
Pergunnah  rate  or  customary  rate  of  the 
oeighbourhood  to  refer  to  in  case  of  dis- 
pute.   In  Section  i  of  Regulation  II.  of 
1793,  it  is  recited  that  the  amount  of 
avenue  payable  formerly  was  liable  to 
frequent  varration,  that  estimates  were 
formed  by  public  officers  of  the  aggregate 
rent  payable  by  the  ryots,  and  of  that 
aggregate  rent  ten-elevenths  went  to  the 
Government    and   one-eleventh   to   the 
landholder.    So  the  preamble  of  Regula- 
tion XIX.  of  1 793  recites  that,  "  by  the 
ancient  law  of  the  country,  the  ruling 
power  is  entitled  to  a  certain  proportion 
of  the  produce  of  every  beegah  of  land 
(deinandable  in  money  or  in  kind  accord- 
ing to  local  custom),  unless  it  transfer  its 
r^hts  thereto  for  a  term  or  in  perpetuity, 
or  limit  the  public  demand  .upon   the 
iriiole  of  the  lands  belonging  to  an  indi- 
Tidual,  leaving  it  to  him  to  appropriate 
to  his  own  use  the  difference  between 
the  value  of  such  proportion  of  the  pro- 
duce and  the  sum  payable  to  the  public 
while   he    continues    to   discharge   the 
.fatten" 

Regulation  I.  of  1793  makes  the  De- 
tcennial  Settlement  perpetual,  and  de- 
'  res  (Section  4)  to  the  zemindars  and 
icr  actual  proprietors  of  lands  *'  that 
[.ftcy  and  their  heirs  and  lawful  success- 
will  be  allowed  to  hold  their  estates 
such  assessment  for  ever.^'     In  Sec- 
7    it   is   said   that   the   Governor- 
leral  in  Council  trusts  that  the  pro- 
tors  of  lands  "  will  exert  themselves 
Mtkecultivation  of  their  lands,  under  the 
[cotaioty  that  they  will  enjoy  exclusively 
I^Jraits  of  their  own  good  management 
'  industry."    It  is  to  be  observed  that 
to  the  cultivation  of  lands  that  the 
ition  of  the  zemindars  is  directed — 
^being  open  to  them,  as  appears  from 
"  ir  Regulations  which  came  into  force 
haneously,  to  make  such  arrange- 
its  as  they  pleased  with  new  ryots  as 
rds  new  lands  not  previously  culti- 
Even  on  the  face  of  Regulation 
tfjof  1793,  however,  the  zemindar  was 
'  d>solute  proprietor  :  for  it  is  express- 
jrtated  in  it  that  *'  to  conduct  them- 
with  good  faith  and  moderation 
NMfda    their    dependent    talookdars 


and  ryots  "  is  among  the  duties  of  pro- 
prietors of  land — ^and  Section  8  reserves 
power  to  the  Governor-General  in  Coun- 
cil to  enact  such  Regulations  "  as  he  may 
think  necessary  for  the  protection  and 
welfare  of  the  dependent  talookdars  and 
other  cultivators  of  the  soil." 

By  Regulation  VIII.  of  1793,  Section 
51,  provision  is  made  to  prevent  undue, 
exactions  from  dependent  talookdars 
and  the  rules  under  which  the  amount 
payable  by  them  may  be  enhanced  are 
laid  down.  It  is  declared  that  they 
may  be  increased  "  by  special  custom 
of  the  district,"  or  "by  the  conditions 
under  which  the  talookdar  holds  his 
tenure."  Section  52  enacts  that  the  pro- 
prietor may  "  let  the  remaining  lands  of 
his  estate  under  the  prescribed  restric- 
tions, in  whatsoever  taanner  he  may  think 
proper."  By  Sections  54  and  55  all 
abwabs  and  other  irregular  imposts  on 
the  ryots  are  directed  to  be  consolidated 
with  the  rent,  and  it  is  forbidden  to  create 
any  new  Abwabs  or  imposts  of  any  kind. 
Section  56  says :  "  It  is  expected  that  in 
time  the  proprietors  of  land,  &c.,  and  the 
ryots,  will  find  it  for  their  mutual  advan- 
tage to  enter  into  agreements  in  every 
instance  for  a  specific  sum  for  a  certain 
quantity  of  land."  Where  it  is  the  cus- 
tom to  vary  thepottah  for  lands  according 
to  the  articles  produced  thereon,  and  the 
parties  shall  prefer  to  adhere  to  the 
custom,  the  engagement  between  them  is 
to  specify  the  kind  of  produce,  the  quan- 
tity of  lands,  amount  and  rate  of  rent, 
and  term  of  lease,  with  other  particulars. 
Section  57  enacts  that  "the  rents  to  be 
paid  by  the  ryots,  by  whatsoever  rule  or 
custom  they  may  be  regulated^  shall  be 
specifically  stated  in  the  pottah."  Sec- 
tion 59  empowers  the  ryot  to  demand  a 
pottah  from  -the  person  from  whom  he 
holds.  Section  60  declares  that  the 
pottahs  of  Khood-kasht  ryots  are  not  to 
be  cancelled,  except  it  be  proved  that 
"  the  rents  paid  by  them  within  the  last 
three  years  have  been  reduced  below 
the  nirikbundy  of  the  Pergunnah"  And 
Section  62  provides  for  the  appointment 
of  putwarries — one  object  of  their  ap- 
pointment being  to  prevent  oppression  of 
the  persons  paying  rent,  ♦ 
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It  will  be  seen  that  this  Regulation 
teenis  with  provisions  quite  incompatible 
with  any  notion  of  the  zemindar  being  ab- 
solute proprietor.  It  will  also  be  observed 
that  the  custom  of  the  District  and  the 
Pergunnah  rate  are  referred  to  as  furnish- 
ing the  rule  for  fixing  the  rent  to  be  paid 
by  those  having  the  right  of  occupancy. 

Regulation  XIV.  of  1793,  after  express- 
ing a  fear,  lest  foolish  or  vicious  proprie- 
tors should  grant  pottahs  at  a  reduced 
rent  for  a  long  term  or  in  perpetuity,  and 
so  endanger  the  Government  revenue, 
goes  on  to  say  that  at  the  same  time  it  is 
essential  that  the  proprietors  of  land 
should  have  a  discretionary  power  to 
grant  leases  and  fix  the  rents  of  their 
lands  for  a  term  sufficient  to  induce  ryots 
to  extend  and  improve  the  cultivation, 
&c.  Section  2  enacts  that  such  pottahs 
shall  not  be  granted  for  a  period  exceed- 
ing 10  years  ;  and  Section  5  provides 
that  sales  for  arrears  of  revenue  shall 
cancel  all  pottahs  to  ryots  and  engage- 
ments with  dependent  talookdars  (save 
as  therein  excepted),  and  that  the  pur- 
chaser may  demand  from  the  ryots,  &c., 
whatever  the  former  proprietor  would 
have  been  entitled  to  according  to  the 
established  usage  and  rate  of  the  Per- 
gunnah or  District  J  had  the  cancelled  en- 
gagement or  lease  never  expired. 

I  next  come  to  Regulation  IV.  of  1794, 
which  in  its  preamble  recites  that  it  is 
essential  for  the  protection  of  ryots  to 
adopt  rules  to  determine  disputes  between 
them  and  proprietors  "  regarding  the 
rates  of  the  pottahs  required  to  be  grant- 
ed by  the  Regulation  VIII.  of  1793,  or 
the  rates  at  which  pottahs  that  may  ex- 
pire or  become  cancelled  under  Regula- 
tion XLIV.  of  1793  are  to  be  renewed." 
Section  6  provides  that  disputes  regard- 
ing the  rates  at  which  pottahs  under 
Regulation  VIII.  are  to  be  granted  are 
to  be  decided  by  the  Civil  Courts  accord- 
ing to  the  rate  established  in  the  Pergun- 
nah for  lands  of  the  same  description  and 
quality ;  and  Section  7  enacts  that 
ryots  whose  pottahs  have  expired  or  been 
cancelled  under  Regulation  XLIV.  of 
1793  are  not  bound  to  take  new  pottahs 
"at  higher  rates  thanthe  established  rates 
of  theJPergunnahfor  lands  of  the  same 


quality  and  description^  They  are  enti- 
tled to  renewed  pottahs  at  the  established 
rates  as  under  Regulation  VIII.  of  1793- 

Regulation  IV.  of  1808  has  also  been 
referred  to  in  argument.  It  applies  only 
to  Benares.  It  relates  to  the  appoint- 
ment of  Canoongoes,  whose  duties 
(amongst  other  things)  were  by  Section  6, 
Clause  5,  to  compile  information  regard- 
ing Pergunnahs  **  articles  of  produce, 
rates  of  rent,  rules  and  customs  estab- 
lished in  each  Pergunnah. '' 

Another  Benares  Law  referred  to 
was  Regulation  LI.  of  1795,  of  which 
Sections  9  and  10  are  somewhat  similar 
to  Sections  6  and  7  of  Regulation  IV. 
of  1794,  which  I  have  already  mention- 
ed. The  conclusion  of  Section  10  en- 
acts that  khood-kashts  will  be  entitled 
to  have  their  pottahs  renewed  at  the  es- 
tablished rateSj  as  are  also  py-kasht 
ryots,  "  provided  the  proprietor  chooses 
to  permit  them  to  continue  to  cultivate 
the  land  which  they  have  the  option 
to  do  or  not  as  they  may  think  proper 
\)n  the  expiration  of  all  py-kasht  leases ; 
whereas  khood-kasht  ryots  cannot  be 
dispossesed  as  long  as  they  continue  to 
pay  the  stipulated  rent." 

Regulation  VII.  of  1799,  Section  29, 
Clause  5,  enacts  that  any  under-tenant 
whose  lease  is  cancelled  by  Section  5  of 
Regulation  XLIV.  of  1793  may  be 
ejected  if  he  will  not  renew  as  provided 
by  the  Regulations  to  which  Ihave  already 
referred. 

The  next  Regulation  which  has  been 
quoted  is  Regulation  V.  of  181 2.  Sec- 
tion 2  removes  the  restriction  which  pre- 
vented zemindars  from  granting  leases 
for  more  than  10  years.  Section  5 
says :  "  There  being  reason  to  believe 
that  the  Pergunnah  rates  are  in  many 
instances  become  very  uncertain,  the 
following  rules  shall  be  approved  on  all 
occasions  of  that  nature  "  (/.  e.j  cases  ia 
which  leases  are  cancelled  by  sales  for 
arrears  under  Regulation  XLIV.,  1793, 
Section  5,  &c.).  Section  6  enacts  that, 
*Sf  any  known  established  Pergunnah 
rates  exist,"  they  are  to  be  the  test  of  the 
rates  at  which  new  pottahs  are  to  be  given; 
and  Section  7,  that  if  no  established  rates 
of  the  Pergunnah  or  local  division  of  the 
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country  be  known,  pottahs  are  to  be 
granted,  &c.,  accordingto  the  rates  pay- 
able for  land  of  a  similar  description  in 
the  places  adjacent ;  but  if  the  pottahs  of 
the  tenants  of  an  estate  generally,  which 
may  consist  of  an  entire  village  or  other 
local  division,  be  liable  to  be  cancelled 
under  the  above  rules,  new  pottahs  shall 
be  granted  at  rates  not  exceeding  the 
highest  rates  paid  for  the  same  land  in 
any  one  year  within  the  period  of  the 
three  last  years  antecedent  to  the  period 
at  which  the  leases  may  be  cancelled. 

Regulation  VIIL  of  18 19,  while  pfo- 
Tiding  for  the  sale  of  talooks,  &c.,  for 
arrears  of  revenue  free  from  encum- 
brances, and  free  from  all  leases  granted 
by  the  defaulting  proprietor,  provides 
nevertheless  (by  Section  11,  Clause  3) 
that  the  purchaser  shall  not  be  entitled 
to  eject  **  a  khood-kasht  ryot  or  resident 
and  hereditary  cultivator." 

So  in  Regulation  XI.  of  1822  (which 
also  relates  to  the  sale  of  lands  for  arrears 
of  revenue),  Section  32,  it  is  enacted — 
"nor  shall  the  said  rule  be  construed  to 
authorize  any  purchaser  to  eject  a  khood- 
kasht  kudeemee  ryot  or  resident  and  here- 
ditary cultivator  having  a  prescriptive 
right  of  occupancy.*^ 

Again,  by  Act  XII.-  of  1841,  Section 
27,  purchasers  of  estates  sold  for  arrears 
nay,  &c.,  "enhance  at  discretion  the  rents 
of  all  under-tenures  in  the  said  estate, 
and  eject  all  tenants  thereof,"  except  (i) 
istemrarees  or  mokurerees  at  a  fixed  rate 
12  years  before  the  Permanent  Settle- 
ment: (2)  tenures  existing  at  the  Perma- 
nent Settlement,  and  not  proved  liable  to 
assessment,  &c. :  (3)  "  lands  held  by 
khood-khast  or  kudeemee  ryots  having 
rights  of  occupancy  at  fixed  rents,  or  at 
rents  assessable  according  to  fixed  rules 
nnder  the  Regulations  in  force."  (4)  &c. 

This  provision  was  re-enacted  in  Act  I. 
of  1845,  Section  26. 

These  are  the  Regulations  and  Acts 
prior  to  Act  X.  which  bear  upon  the  sub- 
ject. Having  set  forth  in  detail  those 
portions  of  them  which  I  think  most 
material,  it  will  be  sufficient  for  me 
briefly  to  state  the  conclusions  which  I 
fciw  from  them. 

It  appears  to  me,  then,   from  these 
various  enactments,  and  independently 


altogether  of  any  history  save  such  as 
they  themselves  relate,  that  zemindars 
never,  at  any  time,  were  the  absolute 
proprietors  of  their  estates ;  but  that  they 
at  all  times  have  held  subject  to  the 
rights  of  various  classes  of  ryots  whom 
the  zemindar  had  no  power  to  eject,  so 
long  as  the  proper  rents  were  paid  by  them. 
The  rent  payable  by  some  of  those  ryots 
was  fixed  and  unalterable.  The  rentpay- 
able  by  others  was  subject  to  increase 
under  certain  conditions.  H^nts  prior  to 
the  settlement  were  fixed  accordingto  the 
produce  of  the  land,  so  much  of  each  bee- 
gah  going  to  the  Government  as  landlord, 
and  so  much  to  the  ryot.  The  same  prin- 
ciple prevailed  after  the  Settlement, 
save  that  the  position  of  the  zemindar,  as 
land-holder  between  the  Governmentand 
the  actual  cultivator,  was  distinctly  re- 
cognized, and  he  was  declared  to  be  the 
proprietor  of  the  land  in  a  certain  re- 
stricted sense.  The  rents  were  from  time 
to  time  adjusted,  and  there  was  a  Per- 
gunnah  rate  or  customary  rate  of  the 
neighbourhood  (based  on  the  original 
rule  as  to  dividing  the  produce  propor- 
tionately, and  from  time  to  time  re-ad- 
justed) to  refer  to  in  case  of  dispute,  and 
according  to  these  rates  disputes  were 
settled.  Ryots  who  had  a  right  of  occu- 
pancy, but  who  were  liable  to  have  their 
rents  increased,  could  not  be  enhanced 
above  the  Pergunnah  or  customary  rates. 
As  regards  new  lands  and  persons  not 
having  a  right  of  occupancy,  the  zemin- 
dars could  make  what  arrangements  they 
pleased.  It  is  unnecessary  here  to  decide 
to  what  precise  extent  such  ryots,  coming 
in  under  special  engagements,  did  or 
could  acquire  a  right  of  occupancy.  For 
the  purposes  of  the  question  before  me, 
I  consider  it  enough  to  look  only  at  the 
position  of  such  ryots  as  had  an  admitted 
right  of  occupancy,  but  were  liable  to 
have  their  rents  enhanced  aceording  to 
certain  rules.  It  further  appears  from 
the  Regulations  that  the  adjustment  of 
the  Pergunnah  rates  was  much  neglect- 
ed— probably  owing  to  no  great  change 
having  for  many  years  taken  place  in  the 
amount  or  value  of  produce — and  that 
there  were  no  recently  adjusted  rates  to 
refer  to,  and  no  customary  rates  to  form 
any  gen  eral  guide  throughout  the  coftntry. 
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In  this  state  of  things  Act  X.  was 
passed.  It  provides  that  persons  having  a 
right  of  occupancy  shall  be  entitled  to 
hold  '*at  fair  and  equitable  rates."  It 
appears  to  me  that,  in  the  absence  of  any 
rule  or  guide  contained  in  the  Act  itself, 
we  may  well,  in  considering  what  is  fair 
and  equitable,  look  at  what  was  deemed 
to  be  "  fair  and  equitable  *'  in  the  case  of 
persons  having  a  right  of  occupancy 
prior  to  Act  X.  Under  the  old  law  per- 
sons having  a  right  of  occupancy  were 
not  liable  to  have  their  rents  increased, 
save  according  to  the  Pergunnah  rate  or 
customary  rate  of  the  district.  Finding 
that  this  rule  has  prevailed  ever  since  the 
Decennial  Settlement,  and  prior  to  it,  I 
may  well  presume  that  the  rates  so  ascer- 
tained are  fair  and  equitable.'*  In  my 
opinion  where  there  has  been  any  recent 
adjustment  of  the  Pergunnah  rates,  they 
should  certainly  be  now  followed.  In 
the  absence  of  any  customary  rates  of  the 
neighbourhood  or  Pergunnah  rates  so  re- 
cently adjusted  as  to  form  any  distinct 
guide,  I  think  that  the  rule  of  propor- 
tion, on  which  the  Pergunnah  rates  or 
custom  of  the  district  were  undoubtedly 
originally  based,  is,  in  the  present  defect- 
ive state  of  the  law,  the  best  rule  to  be 
adopted,  subject  to  certain  qualifications. 

It  has  been  contended  that  "  rent  pro- 
per '*  or  "  rack-rent " — such  a  rent  as 
would  be  obtained  by  putting  the  land 
up  to  competition — is  the  only  "fair and 
equitable  "  rent.  But  it  appears  to  me 
that  no  such  rent  can  possibly  be  fair  or 
equitable,  were  it  only  for  this  simple 
reason  that,  in  assessing  the  rent  on  that 
principle,  nothing  is  allowed  to  the  ryot 
for  his  right  of  occupancy.  If  he  is  to 
be  rated  on  that  principle,  his  right  of 
occupancy  must  be  ignored  wholly,  and 
he  must  stand  precisely  as  he  would  have 
stood  had  he  had  no  such  right.  The 
right,  if  it  exists,  must  needs  be  worth 
something.  Yet  in  none  of  the  calcula- 
tions made  or  suggested  to  the  Court,  on 
the  footing  of  "rent  proper"  or  "rack- 
rent  "  or  competition,  has  anything  been 
allowed  him  on  this  account :  nor  indeed 
could  it  be.  That  the  Legislature  in- 
tended the  right  of  occupancy  to  be  a 
valuable  right,  I  do  not  doubt  from  the 
t^ms-of  Act  X,    .  How  it  is  to  benefit 


the  ryot  in  any  material  degree,  so  long 
as  it  is  merely  to  give  him  a  preferential 
claim  if  no  higher  bidder  comes  forvirard, 
I  am  at  a  loss  to  see. 

In  my  opinion  the  rule  of  proportion — 
as  the  old  value  of  produce  is  to  the  old 
rent,  so  is  the  present  value  of  produce 
to  the  rent  which  ought  now  to  be  paid — 
is  the  rule  which  should  be  adopted  iii 
the  absence  of  any  recently  adjusted 
Pergunnah  customary  rates.  In  so  as- 
certaining the  rate,  we  shall  be  ascertain- 
ing it  on  a  principle  similar  to  that  on 
which  the  old  Pergunnah  or  customary 
rates  were  fixed.  We  shall  be  doing 
what  was  deemed  fair  and  equitable  in 
the  case  of  ryots  having  a  right  of  occu- 
pancy prior  to  Act  X.,  and  what  is  not 
less  fair  and  equitable  in  the  case  of 
ryots  having  a  right  of  occupancy  under 
that  Act.  Let  the  zemindar  seeking  to 
enhance  the  rent  go  back  to  any  year 
he  chooses ;  let  him  go  back  to  the  last 
adjustment  if  he  can — if  not,  to  any 
year  which  he  thinks  will  suit  his  pur- 
pose— ^and  let  him  prove  that  the  pro- 
portion was  then  more  favorable  to  him 
than  it  has  subsequently  become.  Either 
party  should  be  at  liberty, nn  each  case, 
to  prove  any  special  circumstances  tend- 
ing to  show  that  the  application  of  the 
rule  of  proportion  to  that  particular  case 
would  work  injustice. 

On  the  whole,  the  answer  which  I 
would  give  to  the  questions  put  is  in 
substance  the  same  as  that  proposed  by 
Mr.  Justice  Trevor — in  whose  opinion 
as  to  Act  X.  of  1859  not  being  merely 
prospective  in  its  operation,  as  indeed  in 
the  greater  part  of  his  judgment,  I  en- 
tirely concur. 

Mr.  Justice  Phear, — This  was  a  suit 
brought  to  obtain  a  kubooleut  for  three 
years  at  an  annual  jumma  of  Rs.  95-7-8 
at  the  rate  of  Rs.  4  per  beegah  of  land 
in  the  defendant's  possession. 

The  plaintiff  was  auction-purchaser  of 
the  talook  in  which  the  land  in  question 
lay,  and  he  alleged  in  his  plaint  that  the 
d.efendant  paid  rent  for  the  land  at  a 
variable  rate ;  that  the  productive  powers 
of  the  said  land  and  the  value  thereof  had 
without  any  exertion  or  agency  of  the 
^plaintiffs  increased  at  the  time  of  filiugthe 
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plaint ;  and  that  the  lands  adjacent  to  the 
subject  of  suit  were  rented  at  the  rate 
sued  (or. 

The  defendant,  amongst  other  things, 
denied  these  allegations. 

The  Court  of  first  instance  decreed  the 
kubooleut  at  the  rate  sued  for ;  and,  on 
appeal  to  the  Judge,  he  dismissed  the 
appeal  with  costs. 

The  Lower  Appeal  Court  gave  judg- 
ment in  the  following  words  : — 

"The  plaintiff  sues  to  obtain  a  kuboo- 
"leut  at  enhanced  rates.  The  defendant 
'•alleges  a  fixed  rent  from  the  tim^  of 
"  the  Permanent  Settlement.  The  Lower 
"Court  finds,  on  the  admission  of  the 
"defendant  in  another  suit,  that  she  pays 
"to  the  9  annas  shareholder  a  different 
"rate  than  she  admits  now,  and  conse- 
"quently  holds  that  the  rent  of  the  te- 
"nure  has  varied  as  regards  one  portion, 
"  and  therefore  as  regards  the  whole,  and 
"  gives  a  decree  at  the  rate  of  Rs.  4  per 
"  beegah  of  80  haths,  which  appears  to 
"  it  equitable  on  the  evidence. 

"  The  defendant  appeals  both  as  to  the 
*' alleged  fixed  tenure  and  also  as  to  the 
"  rate.  But  it  seems  that  there  is  no 
"  proof  on  the  record  of  a  fixed  rent 
"having  been  paid  for  twenty  years  to 
"the  plaintiff,  and  therefore  this  ground 
**  of  appeal  is  relinquished.  As  respects 
"the  rate,  I  find  that  the  witnesses  on  the 
"  part  of  the  plaintiff  state  specifically 
"that  the  rates  of  which  they  speak  refer 
"to  a  beegah  of  80  haths,  and  that  the 
"judgment  of  the  Lower  Court  also 
"  refers  to  a  beegah  of  that  size.  No 
"evidence  was  brought  by  the  defendant 
"  to  rebut  this  evidence,  and  it  is  not 
"even  argued  here  that  the  rate  is  wrong 
"  on  a  beegah  of  that  size,  but  that  the 
"current  beegah  in  that  Pergunnah  is 
"95  haths :  but  the  size  of  the  beegah  is 
"immaterial  in  calculating  the  rate. 

"The  judgment  must  be  confirmed  at 
"  the  rate  of  Rs.  4  per  beegah  of  80  haths. 
"  If  the  defendant  desire  it  in  the  exe- 
"cution  of  this  decree,  the  land  in  her 
"occupancy  will  be  measured,  and  the 
"rent  calculated  accordingly. 

"  The  appeal  is  dismissed  with  costs." 

From   this   judgment   the    defendant 

specially  appealed  to  this  Court,  and  the 

^ypcal  first  came  on  to  be  heard  before 


Campbell  and  E.  Jackson,  JJ.  On 
behalf  of  the  defendant,  it  was  then 
urged — 

ist, — That  the  Lower  Appellate  Court 
was  in  error  in  saying  that  there  was  no 
evidence  to  make  out  the  defendant's 
right  to  the  presumption  of  fixity  of  rent. 

2?id. — That  there  is  no  proper  find- 
ing of  the  Lower  Appellate  Court  on 
the  question  of  increased  value. 

^rd. — That  the  decision  of  the  Court 
of  first  instance  confirmed  by  the  Lower 
Appellate  Court  in  respect  to  the  rate  of 
increase  to  be  paid  by  the  ryot  is  based 
on  no  principle  whatever. 

Campbell  and  E.  Jackson,  J  J.,  dis- 
missed the  special  appeal  so  far  as  it  de- 
pended upon  the  first  of  the  above  grounds. 
But  they  upheld  the  second  ground  of 
objection,  and  decided  that  the  case 
must  consequently  be  remanded.  And 
they  further  considered  that  there  was 
such  a  conflict  in  the  decisions  of  the 
several  division  benches  of  the  High 
Court  relative  to  the  principle  to  be 
followed  in  assessing  the  rent  to  be  paid 
by  the  ryot  in  cases  of  this  kind,  as  to 
render  it  highly  desirable  to  have  the 
opinion  of  the  full  Court  upon  the  point 
before  sending  the  case  back  to  the  Lower 
Court  for  its  re-consideration  Under 
these  circumstances,  they  referred  the 
case  to  the  full  Court  of  15  Judges  for 
the  determination  of  the  two  following 
questions  : — 

ist. — ^When  there  has  been  increase  in 
the  value  of  the  produce,  and  the  zemindar 
is  entitled  to  a  new  kubooleut  from  an 
occupancy  ryot  for  an  enhanced  rent,  at 
fair  and  equitable  rates,  is  the  fair  and 
equitable  rate  to  be  awarded,  the  rate 
which  might  be  obtained  by  commercial 
competition  in  the  market,  or  is  it  a 
rate  to  be  determined  by  the  custom  of 
the  neighbourhood  in  regard  to  the  same 
class  of  ryots  ? 

2nd. — If  the  customary  rate  of  the 
neighbourhood  has  not  been  adjusted  with 
reference  to  the  increased  value  of  pro- 
duce, then  on  what  principle  is  the 
enhancement  of  that  customary  rate  to 
be  adjusted  ? 

The  case  has  been  argued  before  us  at 
great  length  as  befits  itsiindoubted  import- 
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ance,  and  we  have  had  the  advantage  of 
all  the  reasoning  and  illustration  which 
the  very  able  advocates  of  each  side  have 
brought  to  our  notice.     The  answers  to 
the  questions  seem  to  hinge  on  the  inter- 
pretation to  be^iven  to  the  words  "fair 
and  equitable ''  as  used  in  Section  5  of 
Act  X.  of  1859.     And,  although  the  ques- 
tions themselves  are  fairly  specific,  still 
they   are,    to    say   the    least,    but  little 
comprehensive  ;   and  the  way  in  which 
this  case  has  come  before  us,  and  has 
been  treated  by  both  sides  in  the  discus- 
sion, obliges  us  to  go  beyond  their  limits 
and  to  attempt  to  enunciate  the  meaning 
of  the  words  in  question  in  the  form  of 
a  general  rule.     We  are  thus  prevented 
from  confining  ourselves  to  our  legiti- 
mate function,  namely,   that  of  saying 
what  is  the  effect  of  those  words  merely 
on  the  particular  issue  placed  before  us. 
I  need  hardly  remark  that  the  constitu- 
tion and  procedure  of  a  Court  of  Justice 
is  very  ill-adapted  to  carry  even  that 
which  is  often  termed  judicial  legislation 
beyond  the  facts  of  the  case  material  to 
the  issue  which  is  before  the  Court  for 
decision.     The  Superior  Courts  of  Eng- 
land have  uniformly  refused  to  counte- 
nance any  attempt  made  to  induce  them 
to  transgress  this  limit.     It  seems  to  me, 
however,  that  we  are  now  asked,  and  in 
some  sense  compelled,  to  take  a  very 
large  step  into  the  region  of  pure  legis- 
lation.    It   is    foreign    to    our   ways  of 
proceedings  and  of  deliberation  to  under- 
take the  framing  of  a  declaration  of  law 
which  shall  be  prospective,  and  have  ap- 
plication to  eventual  and  unascertained 
conditions  of  fact;   and  I  can  scarcely 
hope  that  the  effort  to  do  this,    which 
we  are  about  to  make,  can  end  in  a  re- 
sult which  shall  be  satisfactory. 

Apreliminary  objection  has  been  raised 
(for  the  first  time  in  this  Court)  that  Act 
X.  does  not  apply  to  the  case  at  all, 
inasmuch  as  it  is  said  the  defendant 
has  no  right  of  occupancy  unless  by 
virtue  of  Section  6  of  that  Act;  and  it  is 
contended  that  the  qualification  of  twelve 
years  mentioned  in  that  Section  cannot 
be  taken  tt)  embrace  time,  any  portion 
of  which  h^d  expired  before  the  Act 
came  into  fqrce.  I  think  this  objection 
must  Be  overruled. 


It  has  been  supported  by  argument 
which  certainly  seemed  to  me  to  exhibit 
some  disregard  of  the  distinction  between 
^^  retrospective  action  "  and  present  inter- 
ference with  vested  rights;  but  fortunate- 
ly it  is  not  now  necessary  to  go  into  the 
merits  of  this  discussion,  because  it  is,  I 
believe,  the  unanimous  opinion  of  the 
Court  that  the  words  of  the  Section  are 
so  strongly  explicit  as  to  leave  no  sort  of 
ambiguity  as  to  their  meaning,  and  it  is 
only  in  cases  of  ambiguity  that  recourse 
can  be  had  to  a  priori  presumption 
as  .an  aid  to  construction.  I  conceive 
that  the  Section  in  effect  says:  "Every 
"  ryot,  who,  at  the  date  when  the  Act 
"  comes  into  operation,  has  been,  or  at 
"  any  date  thereafter  shall  have  been,  in 
"  continuous  occupation  of  land  for  the 
^'  period  of  the  preceding  twelve  years, 
"  whether  that  period  comprises  time 
"  which  elapsed  before  the  date  of  the 
^*  Act  coming  into  operation  or  not,  has, 
**  from  the  time  of  the  completion  of 
^*  the  twelve  years,  a  right  of  occupancy 
"  of  the  land.'' 

This  being  so,  the  suit  is  rightly 
brought  under  the  Act,  and  it  becomes 
necessary  to  see  what  the  general  scope 
of  the  Act  is,  so  far  as  it  concerns  the 
settling  questions  of  rent  between  land* 
lord  and  tenant,  in  order  to  ascertain 
whether  any  guide  is  afforded  by  it  to 
the  '*  fairness  and  equity  "  of  Section  5. 
The  result  in  my  mind  of  the  best  consi- 
deration I  can  give  the  matter,  aided  by 
the  very  full  discussion  which  has  taken 
place,  is  that  these  words  are  not  directly 
referable  to,  or  dependent  upon,  the  pro- 
visions of  section  17.  I  think  the  legis- 
lative effect  of  the  Act  upon  the  subject 
before  us  may  be  fairly  summed  up  and 
arranged  in  the  following  manner: — 

All  ryots  are  entitled  to  receive 
pottahs  (Sec.  2)  and — 

(I.)  Ryots  having  rights  of  occu- 
pancy {a)i  who  hold  lands  at  rates 
which  either  have  not  been  changed,  or 
must  by  law  be  presumed  to  have  not 
been  changed,  since  the  time  of  the 
F^ermanent  Settlement,  are  entitled  to 
receive  their  pottahs  at  those  fixed  rates 
(Sees.  3  &  4). 

{b).  Who  do  not  hold  land  at  any  such 
invariable  rates  are  entitled  to  receive 
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their  pottahs  ^tfair  and  equitable  rates 
(Sec.  5). 

(11.)  Ryots  not  having  rights  of  occu- 
pancy are  entitled  to  pottahs  only  at  such 
rates  as  may  be  agreed  on  between  them 
and  the  persons  to  whom  the  rent  is  pay- 
able (Sec.  8). 

On  the  other  hand,  every  person  who 
grants  a  pottah,  or  tenders  one,  such  as  the 
ryot  is  entitled  to  receive j  is  entitled  to 
receive  a  kubooleut  (Sec.  9). 

Provision  is  made  for  enabling  the 
parties  to  enforce  thisright  to  apottahand 
kubooleut  respectively  by  the  agency  of 
a  suit  before  the  Collector ;  and  in  my 
judgment  these  rights  are  correlative.  In 
the  suit  for  the  kubooleut,  the  main  ques- 
tion must  always  be  whether  the  corres- 
ponding pottah  is  such  as  the  ryot  is  enti- 
tled to  receive;  and  as  it hasbeen  judicially 
decided  that  the  commencing  the  suit  is 
soflScient  evidence  of  the  tender  of  the 
pottah,the  issue  between  the  parties  comes 
to  be  the  same  whether  proceedings 
are  first  instituted  by  the  ryot  or  by  the 
lemindar. 

It  is  said  that,  although  a  pottah  for  a 
term  of  years  may  be  sued  for  by  the 
lyot  at  any  time,  yet  the  most  that  the 
iandlord  on  his  side  can  do  is  to  sue  for 
ikubooleut  of  an  indefinite  pottah  which 
iball  fix  the  rent  for  one  year  or  until  the 
tfot  objects;  and  in  support  of  this  con- 
tCBtion,  the  difference  in  the  wording  of 
Sections  80  and  8 1  is  referred  to ;  also  Sec- 
tkm  76  is  relied  upon  as  showing  by  impli- 
Qtfion  that  the  Legislature  only  gave  the 
Collector  power  to  fix  the  term  in  the  case 
|ia  ryot's  suit.  But  if  t-his  be  so,  what  au- 
*fKMity  has  the  Collector  in  a  suit  for  a  ku- 
;mleut  to  fix  the  rent  for  a  year  even,  or 
fcwn  year  to  year,  until  the  ryot  objects  ? 
As  I  have  already  said,  I  think  the  Act 
^iUikes  the  landlord's  right  to  a  kubooleut 
tliQrrelative  to,  and  co-extensive  with,  the 
l^fOt's  right  to  a  pottah,  and  I  do  not 
tittsetf  see  sufficient  in  the  difference  of 
^pnseology  just  mentioned  to  lead  to  a 

rrary  inference ;  and  I  may  remark 
this  right  of  suit  for  a  kubooleut 
.%l!e$not  give  the  zemindar,  as  might  at 
mA  seem  to  be  the  result,  a  new  right  of 
Cjjfllljpelling  the  tenant  to  occupy  the  land 
l|(j|t  coming  term  of  years  whether  he 


is  willing  to  do  so  or  not,  because  Section 
19  expressly  enables  the  ryot  in  all  caises, 
by  giving  proper  notice,  to  throw  up  his 
holding  whenever  he  likes. 

The  right  to  bring  a  suit  of  this  kind  is 
in  fact  a  right  to  oblige  the  other  side  to 
submit  to  the  arbitration  of  the  Collector 
with  regard  to  the  terms  upon  which  the 
holding  shall  be  continued  ;  and  I  see  no- 
thing in  the  Aft  to  prevent  this  arbitra- 
tion being  invoked  at  any  time  when 
either  party  is  dissatisfied  with  the  exist- 
ing relations  between  himself  and  the 
other,  or  on  as  many  occasions  in  succes- 
sion as  the  dissatisfaction  may  arise.  The 
agricultural  year  always,  I  believe,  com- 
mences with  the  month  of  Bysack,  and 
tenant  holdings,  whether  by  contem-. 
plation  of  the  Regulations  or  by  custom  of 
the  country,  never  involve  fractions  of 
years.  Consequently,  the  Collector's  de- 
cision would  generally,  unless  by  the  ex- 
press consent  of  the  parties,  take  effect 
from  the  beginning  of  the  ensuing  year. 
If,  at  the  time  of  the  application  to  the 
Collector,  a  pottah  is  subsisting  (whether 
it  originated  in  agreement  between  the 
parties  or  in  a  suit),  comprehending  a  de- 
finite term  which  will  not  have  expired  at 
the  end  of  the  current  year,  it  ought,  pro- 
bably,  except  in  extreme  cases  of  hardship 
to  bar  the  applicant's  claim.  In  all  other 
cases,  I  conceive  the  bringing  of  thesuitis 
intended  by  the  Legislature  tobesufficient 

notice  on  the  part  of  the  plaintiff  to  ter- 
minate the  existing  agreement  as  to 
rent  at  the  end  of  the  current  year. 

As  to  the  current  year,  or  the  preced- 
ing year,  supposing  time  not  to  have 
barred  the  landlord's  right  to  recover  in 
respect  of  it : — 

(A.)  If  a  written  pottah /t?r  a  term  of 
years  be  in  force,  then  the  rent  is  fixed 
by  that. 

(B.)  If  such  a  pottah,  for  any  reason, 
be  not  in  force,  then  the  rent  is  that  of  the 
previous  year,  unless  the  landlord  had,  in 
or  before  the  month  of  Cheyt  which  pre- 
ceded the  year  in  question,  served  on  the 
tenant  notice  of  enhancement  and  the 
grounds  thereof,  and  the  tenant  eitherhas 
not  contested  his  liability,  or,  contesting 
it,  has  failed,  in  which  case  the  sent  is 
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recoverable  on  the  terms  of  the  notice 
(Sec.  13). 

In  the  event  of  the  ryot  contesting 
his  liability  before  the  Collector,  the  latter 
must,  I  suppose,  though  I  still  feel  hesi- 
tation as  to  this  point,  be  guided  to  his 
judgment  by  considerations  of  **  fairness 
and  equity,'*  whatever  those  words  may 
mean  as  used  in  the  5th  Section ;  and  if 
the  ryot  be  one  having  a  right  of  occu- 
pancy, those  considerations  must  have  ex- 
clusive relation  to  the  grounds  of  enhance- 
ipent  mentioned  in  Section  17,  and  also 
relation  to  those  of  abatement  in  Section 
i8. 

Again,  the  ryot  may  at  any  time  for- 
mally complain  to  the  Collector  that  the 
rent  demanded  of  him  is  too  high. 

On  the  whole,  then,  I  conceive  the  Act 
intended  to  give  each  side  two  modes  of 
seeking  relief  against  the  other,  namely — 

ist, — That  of  obliging  him  to  enter 
into  a  prospective  written  agreement. 

2nd. — That  of  adjusting  the  terms  for 
each  year,  as  the  occasion  arises. 

It  may  well  be  that  the  Legislature, 
while  it  desired  that  every  opportunity 
should  be  given  for  the  creation,  at  the 
instance  of  either  party,  of  leases  for 
terms  of  some  definite  duration,  yet  felt 
obligfed,  by  the  character  and  circum- 
stances of  the  cultivators,  and  the  physi- 
cal conditions  of  the  country,  to  leave  an 
openingforannualadjustmentby  judicial 
intervention. 

The  case  before  us  falls  under  the  first 
head  only,  and  I  conceive  that  we  are  in 
effect  asked  to  direct  the  Court  below 
what  circumstances  are  to  be  looked  at,  in 
judicially  fixing  the  terms  of  a  pottah  as 
regards  rent  such  that  it  may  be  fair 
and  equitable  between  the  parties  within 
the  meaning  of  Act  X.  of  1859,  the  pot- 
tah being  prospective,  and  commencing 
with  the  ensuing  year,  and  the  tenant 
being  a  ryot  having  a  right  of  occupancy. 

The  Act  itself  does  not  anywhere  say 
expressly  what  the  Legislature  intended 
this  fairness  and  equity  to  have  regard  to. 

I  do  not  consider  that  Section  17  has 
any  bearing  on  the  point.  In  my  judg- 
ment that  Section  relates  solely  to  what  I 
will  venture  to  term  the  de  anno  in  an- 
num process  of  Section  13 ;  it  is  clear  that 


Sections  14,  15,  and  16,  are  necessarily 
confined  to  that,  and  Section  1 7  appears, 
as  regards  its  subject-matter,  to  follow 
them  in  natural  sequence.  The  word 
*' enhancement "  used  in  it  must,  as?  it 
seems  to  me,  mean  the  technical  enhance- 
ment of  Section  13,  in  which  Section  the 
word  occurs  for  the  first  time  in  the  Aft, 
and  can  have  no  relation  to  any  increase 
on  a  former  rent,  which  may  be  the  result 
of  fixing  a  new  rent  in  a  suit  for  a  pottah 
or  kubooleut. 

In  the  absence,  then,  of  any  legislative 
instruction  on  the  point,  I  think  we 
ought  to  so  construe  the  words  "  fair  and 
equitable  '*  as  to  disturb  as  little  as  pos- 
sible the  relation  which  obtained  between 
the  parties  before,  or  independently  of, 
the  operation  of  the  Aft,  so  far  as  it  can 
be  ascertained.  And  this  relation  differs, 
as  I  conceive,  with  each  separate  case,  so 
that  it  is  impossible  for  us  to  lay  down 
a  single  rule  of  assessment  to  be  followed 
in  all  cases  alike.  On  the  one  side,  it  has 
been  contended  for  the  zemindar  that  he 
has  always  possessed  the  right  to  exact  a 
rack-rent  from  the  ryot,  and  that  the 
Court  ought  not,  in  fairness  and  equity,  to 
recognize  any  principle  of  assessment 
which  would  not  strictly  lead  to  such  a 
rent.  On  the  other  side,  it  has  been  urged 
with  equal  force  that  the  ryot  has  been 
always  entitled  to  some  definite  share  of 
the  produce  of  the  land,  and  therefore  the 
Court  ought  to  lay  down  an  inflexible 
rule  of  proportion.  I  do  not  think  that 
either  of  these  courses  would  be  fair  and 
equitable  to  the  parties.  In  my  judg- 
ment, the  zemindar's  contention  cannot  be 
universally  supported  for  two  reasons — 

ist, — Whatever  may  have  been  the 
abstract  rights  intended  to  have  been  con- 
ferred upon  the  zemindars  by  the  Regu- 
lations, in  practice  they  have,  generally 
speaking,  neverbeen  exerted  to  the  extent 
of  producing  a  rack-rent.  This  is  hardly 
denied  by  any  one  ;  and  the  very  consider- 
able margin  which  any  calculation  of  a 
rack-rent  exhibits  beyond  that  which  the 
landlord  even  ventures  to  claim  in  litiga- 
tion, sufficiently  supports  this  position.  If 
any  principle  of  competition  has  ever  (at 
any  rate  for  the  last  70  years)  found  play,  it 
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bas  done  so  in  the  face  of  such  local  pub- 
lic opinion  or  custom  as  has,  in  ihe  ma- 
jority of  cases,  modified  its  results  to  an 
extent  that  cannot  readily  be  allowed  for 
in  calculation. 

2nd. — It  is  impracticable,  under  the 
circumstances  of  these  cases,  to  make  ab 
extra  an  assessment  of  the  true,  or  even 
approximately  true  rack-rent.  The  va- 
rious formulas  of  the  political  economists 
for  a  farming  rent  are  but  so  many  ana- 
lyses of  the  result  of  free  competition ; 
at  best,  they  only  express  the  amount  of 
rent  in  terms  of  other  elements,  which  are 
themselves  the  result  of  free  competition. 
If  tlie  free  competition  never  existed,  or, 
having  once  existed,  has  in  any  manner 
been  putan  end  to,  theelement  depending 
upon  it  cannot  be  ascertained.  The  right 
of  occupancy  itself  seems,  then,  to  be  a 
great  stumbling  block  in  the  way  of 
workingany  politico-economical  formula, 
and  certainly  (independent  of  anything 
introduced  by  the  new  Act)  there  has,  as 
it  seems  to  me,  been  no  such  open  market 
bearing  upon  the  value  to  be  given  to  the 
ryot's  skill,  the  amount  of  risks  run  by 
him,  the  profits  obtainable  by  the  appli- 
cation of  his  capital  to  other  pursuits  (or 
in  other  modes),  &c.,  &c.,  as  is  capable 
of  producing  trustworthy  data  for  getting 
at  what  would  be  the  market  rent,  on  the 
hypothesis  of  a  free  competition  for  the 
land  which  does  not  now  exist.  And  indeed 
Icannothelpthinking  that  there  is  a  fun- 
damental mistake  at  the  bottom  of  all  the 
calculations  which  havebeen  made  for  this 
purpose.  It  has  been  attempted  to  estimate 
the  rent  payable  by  the  ryot  to  the  ze- 
mindar on  the  footingofitsbeinga  proper 
farming  rent,  such  as  is  given  birth  to 
where  there  is  a  limitation  of  the  demand 
dependent  upon  the  amount  of  profit  to 
be  got  by  the  investment  of  capital,  and 
no  other  limitation.  But  the  condition 
and  circumstances  of  the  ryot,  as  I  under- 
stand them,  are  not  such  as  to  give  rise  to 
a  farming  rent;  his  capital,  when  he  has 
any,  is  so  small,  and  his  hereditary  habits 
of  life  such,  that  (speaking  of  him  as  a 
class)  he  seems  generally  to  have  no  alter- 
native but  to  cultivate  the  land.  He 
cannot  carry  himself  and  his  capital  into 
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other  markets,  or,  at  any  rate,  never  to  any 
appreciable  extent,  thinks  of  doing  so. 
The  profits  derivable  from  his  skill,  labor, 
and  capital  never  have  affected  the  rent 
he  pays,  nor,  economically  considered, 
ought  to  do  so.     His  tenancy,  if  of  a  com- 
petitive character  at  all,  is  of  the  nature 
of  a  cottier  tenancy,  in  which  the  rent  is 
purely  the  result  of  the  relation  of  the 
numbers  who  want  the  land  on  one  side  to 
the  supply  of  land  on  the  other;  and  the 
numbers  who  want  the  land  are  in  no  way 
determined  bythe  profits  obtainable  by  the 
investment  of  capital  and  skill.     No  other 
class  than  this  ryot  class  is  seekingtheland ,. 
and  consequently  the  rent  cannot  possibly 
be  got  at  by  any  process  other  than  actual 
competition.     And  it  is  worth  remarking^ 
that  the  result  of  this  will  be  that,  if  the 
numbers  of  the  ryots  wanting  land  are 
small,  relatively  to  the  quantity  of  land 
wanting  ryots,  the  tenant  may  well  get 
a  portion  of  the  profits  of  the  soil,  which, 
under  the  estimate  of  a  proper  farming 
rent,  would  go  to  the  landlord. 

I  can  as  little  agree  to  the  general  rule 
contended  for  by  the  ryot  as  I  can  to  that 
of  the  zemindar,  because  I  do  not  think 
that  the  former  has  at  all  established  any 
definite  claim  in  all  cases  to  a  propor- 
tionate part  of  the  produce  of  the  land. 

A  third  alternative  has  had  prominence 
given  to  it  during  the  discussion  of  this 
case,  which,  as  far  as  I  am  able  to  give  it 
expression,  seems  to  be  this,  namely,  that 
by  some  sort  of  natural  equity  the  tenant 
ought  only  to  get  so  much  of  the  profits 
of  the  land  as  is  attributable  to  the  ap- 
plication of  his  labor,  skill,  and  capital, 
and  that  the  landlord  as  owner  of  the 
soil  ought  to  get  all  the  rest.  I  am  con- 
vinced that  a  doctrine  so  vague  as  this 
finds  no  countenance  in  any  writers  on 
Political  Economy,  and  a  little  reflection 
shows  that  it  is  practically  inapplicable. 
It  is  physically  i^npossible  to  sepa^te 
the  part  of  the  produce  which  is  due  to  the 
tenant's  exertions  from  that  which  is  the 
result  of  the  intrinsic  qualities  of  the  land; 
without  land  and  without  cultivator  alike, 
there  would  be  no  agricultural  produce  at 
all,  and  it  is  simply  absurd  to  attempt  in 
any  case  to  distinguish  that  which  is  due 
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to  the  one  cause  from  that  which  is  due  to 
the  other.  In  fact,  the  sharing  of  the 
produce  between  landlord  and  tenant 
never  has  been,  and  never  can  be,  based  on 
any  consideration  of  this  kind;  and  there 
is  nothing  inherently  inequitable  in  an 
arrangement,  which  may,  in  the  estima- 
tion of  those  accustomed  only  to  farming 
rents,  give  the  tenant  even  an  apparently 
extravagant  portion  of  the  produce. 

With  the  view  I  take,  it  is  not  at  all 
necessary  to  discuss  the  question  as  to 
what  are  the  respective  rights  of  khood- 
kasht  and  py-kasht  ryots.  I  think  every 
case  must  turn  on  its  own  attendant  cir-> 
cumstances. 

When  the  Collector  is  called  upon  in 
any  given  case  to  determine  the  rent 
which  it  is  fair  and  equitable  that  the 
ryot  should  pay,  he  ought  to  enquire — 

ist, — Whether  at  the  last  antecedent 
period,  when  the  arrangement  between 
the  parties  (either  then  created  or  previ- 
ously existing)  was  such  as  must,  by  rea- 
son of  tacit  acquiescence  or  otherwise,  be 
taken  to  have  been  fair  and  equitable,  that 
arrangement  contained  express  stipula- 
tions as  to  rent :  if  so,  then  these  stipu- 
lations, unless  the  reason  for  them  is  gone, 
should  be  followed  in  arriving  at  the  rent 
for  the  new  pottah.  Under  this  head 
would  be  ranged  all  actual  rack-rent  and 
cottier  rent  agreements,  whenever  any 
such  have  been  come  to :  and  if  the  Col- 
lector is  called  upon  to  act  upon  an 
arrangement  of  this  kind,  I  can  give  him 
no  alternative  to  looking  at  the  actual 
market,  because  I  believe,  for  the  reasons 
I  have  already  mentioned,  that  there  is 
no  other  fair  and  equitable  mode  of  arriv- 
ing at  competition  rents  in  this  country. 

2nd, — If  the  Collector  finds  no  ex- 
press agreement  to  guide  him,  then  he 
must  ascertain  whether  the  ryot  is  legally 
entitled  by  custom,  based  either  on  his 
personal  ^tatus^  or  on  the  character 
of  the  land  occupied*  by  him,  to  any 
definite  share  of  the  produce  of  the  land, 
or  to  any  beneficial  interest  in  it.  If  the 
ryot  is  so  entitled,  the  rent  must  be  ad- 
justed accordingly. 

3rd, — If  neither  express  agreement, 
nor  legal  right  in  the  ryot,  be  found  to 
have  determined  the  amount  of  rent,  the 


last  arrangement^must,  I  conceive,  have 
been  governed  by  some  locally  prevailing 
custom,  or  the  rent  regulated,  tacitly,  ac- 
cording to  some  locally  prevailing  rates; 
and  in  that  case  I  think  the  custom  ought 
to  be  complied  with,  and  the  ratesadhered 
to.    It  is  obvious  from  what  I  have  already 
said  that  these  rates  will,  by  the  nature  of 
the  case,  be  almost  invariably  such  as  to 
give  to  the  ryot's  holding  a  beneficial 
character;  and,   therefore,    I  think  the 
fair  presumption  will  be,  in  the  absence 
of  evidence,  or  unless  a  different  founda* 
tion  be  actually  shown,  that  the  rate  was 
originally  based  upon  the  principle  of 
sharing  the  produce  of  the  land  between 
the  ryot  and  zemindar  in  a  fixed  ratio. 
Many  of  my  learned  brothersare  of  opinion 
that  this  is  not  properly  a  presumption  of 
fact,  but  is,  in  truth,  a  matter  of  legal  right 
established  by  history.     I  confess  that  I 
feel  great  difficulty  in  seeking  and  ascer- 
taining law  from  such  a  source :  and  fur- 
ther I  am  reluctant,  while  acting  judicially, 
to  pledge  myself  to  the  acceptance  of  any 
particular  version  of  a  history  which  noto- 
riously rests  upon  most  imperfect  mate- 
rials.     Under  these   circumstances,    al- 
though my  conclusion  on  this  point  is,  I  be- 
lieve, practically  in  unison  with  that  of  the 
majority  of  my  colleagues,  I  regret  that 
I  cannot  place  it  on  the  foundation  which 
they  have  chosen,  but  am  compelled  so  far 
to  separate  from  them  as  to  rest  it  solely 
on  a  presumption  which  I  consider  to  be 
natural  and  justifiable,  quite  independent- 
ly of  any  history  whatever.     The  result  of 
applying  this  presumption  would  be  that 
the  new  fair  and  equitable  rent  would  be 
the  same  proportionate  part  of  the  new 
produce  that  the  old  rent  was  of  the  old 
produce. 

And  I  further  think  that,  in  all  cases, 
the  duration  of  the  intended  pottah  must 
be  taken  into  consideration  as  an  ele- 
ment affecting  the  question  of  fairness 
and  equity. 

By  proceeding  in  the  manner  I  have 
attempted  tosketch  out,  the  Collector  will, 
I  believe,  be  enabled  to  determine  what 
rent  would  be  fair  and  equitable  between 
the  ryot  and  his  landlord  within  the 
meaning  of  the  Act.  And,  I  think,  under 
the  peculiar  circumstances  of  this  case  to 
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which  I  have  already  alluded,  I  cannot 
usefully  put  my  answers  to  the  questions 
submitted  to  us  into  a  less  general  shape. 
Mr,  Justice  Campbell. — I  entirely  con- 
cur with  Mr.  Justice  Trevor,  except  in 
the  use. of  any  expression  vhich  might 
seem  to  imply  any  doubt  whether  a  ryot 
possessing  a  right  of  occupancy  can  be, 
in  any  shape,  subjected  to  enhancement 
OD  any  ground  other  than  those  men- 
tioned in  Section   17,  Act  X.  of  1859. 
Though  this  question  does  not  properly 
arise  on  the  limited  reference  of   the 
Division  Bench,  it  has  been  argued  that, 
in  such  a  suit  as  this,  for  a  kubooleut  at 
an  enhanced  rate,- the  zemindar  is  not  re- 
stricted to  those  grounds.  I  am  decidedly 
of  opinion    that   he    is   limited    to    the 
grounds   mentioned    in  Section    17,   in 
whatever  shape  he  sues  or  can  sue. 

The  provisions  of  Section  6,  Act  X.  of 
1859,  ^re  so  entirely  declaratory  in  their 
terms,  and  in  that  sense  would  seem  to 
define  so  unambiguously  the  class  of  ryots 
possessing  rights  of  occupancy,  while  the 
(Jd  Regulations  explain  so  clearly  the 
status  of  occupant  ryots,  that  it  might 
seem  at  first  sight  unnecessary  to  go  fur- 
ther back  into  historical  retrospects  with 
a  view  to  determine  the  character  of  their 
rights.  But  it  has  been  thought  neces- 
sary to  open  up  this  enquiry  with  a  view 
to  show  that  in  fact  the  occupancy  rights 
of  the  present  day  are  not  of  the  charac- 
ter which  is  claimed  for  those  of  ancient 
days,  or  that  we  must,  at  any  rate,  distin- 
gnish  between  different  classes  of  ryots, 
nhom  Act  X.  of  1859  has  included  within 
a  too  wide  definition.  It  would  seem  to 
be  assumed  that  the  old  ryots  and  their 
descendants  never  had  very  high  rights; 
that,  whatever  they  were,  they  have  for 
the  most  part  died  out;  that  the  occupan- 
cy lyots  of  Act  X.  of  1859  are,-as  a  body, 
the  creation  of  that  Actj  and  that  occu- 
pancy tenures  must  be  treated  as  so 
created  for  the  first  time,  and  the  Act 
i  ooDstrued  as  if  it  merely  conferred  certain 
fiflnited  tenant-rights  upon  those  who 
before  held  as  tenants-at-wilL  To  test 
ttcsc  arguments,  some  historical  survey 
Im  become  necessary. 

I  take  the  same  general  view  as  Mr. 
hmice  Trevor  with  regard  to  the  history 


and  nature  of  landed  tenures  in  Bengal 
before  the  Permanent  Settlement.  There 
can   be   no  doubt  that  the   Settlement 
attributed  to  Tooran  Mull  (and  alluded 
to  by  Mr.  Justice  Trevor),  like  all  the 
Settlements  of  Akbar  and  his  successors, 
and,  indeed,  all  the  detailed  settlements 
of  the  British  Government  founded  upon 
the  same  system,  dealt  primarily  with  the 
individual  ryot,  and  fixed  the  sum  pay- 
able by  him  for  the  land  which  he  culti* 
vated.      The   process   is   described   by 
Elphinstone,  pp.  475-6.     It  appears  that 
the  average  produce  of  the  beegah  of 
land  of  each  description  was  ascertained, 
and  the  Government  share  was  then  cal- 
culated, one-third  being  the  full  demand, 
and  deduction  being  made  for  fallows, 
occasional  inundations  and  droughts,infe- 
rior  soils,  &c.     The  average  dues  of  the 
State  (in  grain)  being  thus  ascertained, 
the   grain   rates   were   commuted    into 
money  on  an  average  of  the  price  cur- 
rents  of  the  nineteen  previous  years, 
and  the  rates  so  obtained  were  calculated 
on  the  land  of  each  ryot.     The  option  of 
paying  in  kind. according  to  the  establish- 
ed proportion  seems,  however,  to  have 
been  maintained.     Thus  the  payments  of 
the  ryots  were  fixed  by  an  act  of  State 
quite   independent   of   the   will  of  any 
other  subject,  or  of  any  question  of  com- 
petition or  relation  of  landlord  and  tenant 
in    the   English   sense.      Whether  the 
revenue  was  paid  direct  to  the  officers 
of  Government,  or  by  the  village  com- 
munities jointly  through  their  headmen, 
or  through  hereditary  zemindars   of  a 
superior  grade,  the  quota  due  from  each 
ryot  was  fixed  and  recorded;  that  was 
the  unit  of  the  whole  system  from  which 
all  calculations  started.     The  headmen 
and   zemindars   were   remunerated   for 
their  services,  or  received  the  hereditary 
dues  to  which  prescription  entitled  them 
in  the  shape  either  of  percentages  on  the 
collections  from  the  ryots,  or  of  Nankar 
land  held  exempt  from  revenue.    That 
is  clearly  the  old  law  of  the  country  in 
general,   and   of  Bengal  in  particular. 
Even  when,  in  the  decline  of  Govern- 
ments, the  State  control  became  relaxed, 
and  the  ryots  became  subject  to  much 
oppression  on  the  part  of  those  placed 
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over  them,  they  still  had  some  protection 
in  the  only  ever-surviving  law  of  the 
East — '  Custom,  *  The  old-established 
rates  they  have  always  continued  to  cling 
to  as  sanctioned  by '  Custom.*  That  cus- 
tom the  worst  oppressors  could  not  openly 
defy ;  and  hence,  as  shown  by  Mr.  Justice 
Trevor,  all  extortions  and  imposts  took 
the  shape  of  extra  cesses,  levied  on 
various  pretexts.  Even  when  thus,  by 
oppression,  the  sums  levied  may  have 
been  raised  up  to  or  even  beyond  a  rack- 
rent,  the  remark  of  ,Mr.  Mill  seems  irre- 
sistible, that  the  shape  in  which  they 
were  taken,  and  the  survival  beheath  all 
imposts  of  the  old  customary  rates,  is  the 
strongest  evidence,  that  the  right  of  the 
ryot  survives,  to  become  again  beneficial 
in  better  times. 

That  these  rights  survived  in  this 
shape  in  Bengal  up  to  the  time  of  the 
introduction  of  British  rule,  there  is  the 
amplest  evidence.  Every  early  paper  on 
the  subject  teems  with  evidence  to  show 
that  the  ryots  were  very  much  more  than 
tenants^at-will,  even  where  legal  and 
illegal  exactions  had  been  jmposed  to  the 
farthest  on  the  proper  or  '  Assal'  rates. 

Indeed,  the  concurrence  of  the  early 
Regulations  of  the  British  Government 
in  e.very  different  part  of  India,  made  at 
different  times,  under  diiferent  circum- 
stances, and  by  different  Governments, 
which,  in  other  respects,  differed  most 
widely  in  their  views  on  kindred  subjects, 
would  seem  sufficiently  to  establish  that, 
under  the  old  law  and  custom  of  India, 
as  every'where  found  on  th'e  assumption 
of  territory  by  the  British  Government, 
some  right  in  the  soil  still  belonged  to  the 
ryot.  However  widely  they  differ  in  re- 
gard to  the  superior  rights  of  Govern- 
ment and  the  great  landholder,  they  all 
concur  in  the  view  that  neither  the 
Government  nor  the  great  landholder  had 
an  absolute  and  complete  right,  but  that 
some  right  was  concurrently  enjoyed  by 
the  ryot  in  the  shape  of  a  right  of  occu- 
pancy %t  rates  regulated  by  custom. 
.  On  this  general  question,  I  would  only 
further  add  to  what  Mr.  Justice  Trevor 
has  said  that  with  reference  to  a  frequent 
modern  assertion  that  this  alleged  right 
is  a  mere  invention  or  resuscitation  of  a 


benevolent  British  Government,  I  have 
sent  for  the  three  greatest  and  best  au- 
thorities on  the  modern  Native  States  in 
different  parts  of  India — books  which 
were  written  longbefore  these  discussions 
arose.  I  take  Tod's  Rajpootanaiorthe 
North  of  India,  Malcolm's  Central  India 
for  the  Centre,  and  Buchanan's  Journey 
in  Mysore  (then  under  Native  Govern* 
ment)  for  the  South.  I  turn  to  the  Indi- 
ces to  see  what  is  said  of  the  ryots.  I  find 
the  following : — 

Tod  puts  their  rights  very  high.  He 
says  (Vol.  I.,  page  494)  :  "  The  ryot 
(cultivator)  is  the  proprietor  of  the  soil 
in  Mewar.  He  compares  his  right  to 
the  '  a'khye  d'hooba.'  "^  He  calls  the 
land  his  Bapota,  the  most  emphatic,  the 
most  ancient,  the  most  cherished,  and  the 
most  significant  phrase  his  language 
commands  for  '  patrimonial  inheritance.' 
He  has  Nature  and  Menu  in  support  of 
his  claim,  and  can  quote  the  text  alike 
compulsory  on  prince  and  peasant — "  Cul* 
tivated  land  is  the  property  of  him  who 
cut  away  the  wood,  or  who  cleared  and 
tilled  it — an  ordinance  binding  on  the 
whole  Hindoo  race,  and  which  no  inter- 
national wars  or  conquest  could  over- 
turn ;"  for,  as  the  author  a  little  farther 
on  observes,  we  may  **  trace  a  uniformity 
of  design  which  at  onetime  had  ramified 
wherever  the  name  of  Hindoo  prevailed; 
language  has  been  modified,  and  terms 
have  been  corrupted  or  changed,  but  the 
primary  pervading  principle  is  yet  per- 
ceptible." 

Malcolm  (Vol.  II.,  p.  25)  says:  **The 
settled  and  more  respectable  hereditary 
cultivators  of  Central  India  have  still 
many  privileges,and  enjoy  much  consider* 
ation.  Their  title  to  the  fields  their  fore- 
fathers cultivated  is  never  disputed,  while 
they  pay  the  Government  share.  If  they 
are  unable  from  age  or  want  of  means 
to  till  their  field,  they  may  hire  laborers, 
or  make  it  over  to  another  person,  bar- 
gaining with  him  as  they  like  about  the 

Tod^s  Note. — "  The  d'hooba  grass  flounsbes  in  ill 
seasons,  and  most  in  the  intense  heats ;  it  is  not  only 
'amara, '  *  immortal/  but  *a*khye,'  not  to  be  eradicat- 
ed, and  its  tenacity  to  the  soil  deserves  the  disdnctioa.  '* 
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produce ;  but  the  field  stands  in  the 
Government  books  in  the  name  of  its 
original  tenant.  In  general,  a  fixed  known 
rentand  established  and  understood  dues 
or  fees  are  taken  from  such  persons, 
beyond  which  all  demands  are  deemed 
violence  and  injustice.  These,  however, 
have  been  of  late  so  universal  that  the 
condition  of  the  hereditary  cultivators  as 
compared  with  others  has  been  little 
enviable. 

Buchanan  puts  the  right  somewhat 
lower,  and  more  like  that  recognized  by 
oar  modern  law. 

He  says  (Vol.  I.,  p.  124) :  "The  ryots 
orfarmers  have  no  property  in  the  ground ; 
but  it  is  not  usual  to  turn  any  man  away 
so  long  as  he  pays  the  customary  rent. 
Even  in  the  reign  of  Tippoo,  such  an  act 
would  have  been  looked  upon  as  an  as- 
tonishing grievance.'* 

Again,  Vol. -II.,  p.  90,  after  describing 
the  different  kinds  of  headmen  or  renters 
of  villages,  he  adds  :  "  Neither  can  legal- 
ly take  from  the  cultivators  more  than  the 
custom  of  the  village  permits.  This 
custom  was  established  by  one  of  the 
Mysore  Rajahs."  And  same  Vol.,  p.  1 09 : 
"A  farmer  cannot  be  turned  out  of  his 
possession  so  long  as  he  pays  the  fixed 
rent ;  but  if  he  gives  over,  cultivation, 
the  officers  of  Government  may  transfer 
his  lands  to  any  other  person.'' 

We  might  probably  consider  this  to  be 
a  very  accurate  description  of  the  old 
state  of  things  in  Bengal. 

For  an  exact  account  of  the  state  of 
things  prevailing  in  Bengal  at  the  time 
of  the  Permanent  Settlement,  and  the 
terms  on  which  the  settlement  was  made, 
so  far  as  the  present  question  isconcerned, 
it  is  really  hardly  necessary  to  look 
beyond  the  very  text  of  the  Regulations 
themselves. 

The  nature  of  the  ancient  rights  of  the 
ruler  or  superior  landlord  is  thus  shown  : 

"By  the  ancient  law  of  the  country, 

the    ruling   power   is 
UtioaXix.of-1793.        entitled  to  a  certain 

Same  words  repeat-      proportion  of  the  prO- 

tnitvtoi ^^-     d"ce  of  every  beegah 

of  land   (demandable 
in  money  or  kind   according  to   local 


custom),  unless  it  transfers  its  right 
thereto  for  a  term  or  in  perpetuity,  or 
limits  the  public  demand  upon  the  whole 
of  the  lands  belonging  to  an  individual, 
leaving  him  to  appropriate  to  his  own 
use  the  difference  between  the  value  of 
SUCH  PROPORTION  of  the  produce  and 
the  sum  payable  to  the  public,  whilst  he 
continues  to  discharge  the  latter." 

Previously   to    the    Permanent    Set* 
^.     ,  „     ,       tlement,    the    zemin- 

Preamble  of  Recfula-      j  i     j  i  •     -i.    j 

,tion  II.  of  1793.  ^2irs  had  very  limited 

Regulation  I.  of  1793,     rights,  and  were  liable 

Section  7,  Clause  1.  a     i_  •    •         1     j* 

'*  to  be  capriciously  dis- 

possessed, and  arbitrarily  assessed  upon 
an  account  of  their  gross  receipts.  "  The 
amount  of  assessment  was  fixed  upon  an 
estimate  formed  by  the  public  officers  of 
the  aggregate  of  the  rents  payable  by  the 
ryots  or  tenants  for  each  beegah  of  land 
in  cultivation,  of  which,  after  deducting 
the  expenses  of  collection,  ten-elevenths 
were  usually  considered  the  right  of  the 
public,  and  the  remainder  the  share  of 
the  landholders." 

By   the    Permanent    Settlement    the 

amount  of  assessment 

Regulation  I.  of  1793,     on  the  zemindars  was 

"rar/cS"-        irrevocablyfixed;they 

were  declared  to  be 
proprietors  of  the  land,  and  they  were  en- 
couraged to  *'  exert  themselves  in  the 
cultivation  of  their  lands  under  the  cer- 
tainty that  they  will  enjoy  exclusively  the 
fruits  of  their  own  good  management  and 
industry,  and  that  no  demand  will  ever 
be  made  upon  them  or  their  heirs  and 
successors  by  the  present  or  any  future 
Government  for  an  augmentation  of  the 
public  assessment,  in  consequence  of  the 
improvement  of  their  respective  estates.'* 

But  general  reservation  was  made  that 

*'  the  Governor-Gene- 

sTc^tfo^rl^'s!''"''''^'^^^'     ral    in    Council    will, 

whenever  he  may 
deem  it  proper,  enact  such  Regulations 
as  he  may  think  necessary  for  the  pro- 
tection of  the  dependent  talookdars, 
ryots,  and  other  cultivators  of  the  soil." 

Hence  it  appears  that  the  rights,  first 
of  the  ruling  power,  and  eventually  of 
the  zemindars  to  whom  those  rights  were 
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assigned,  consisted  in  the  share  of  the  pro- 
duce of  every  beegah  leviable  from  the  ry- 
ots in  money  or  kind  according  to  custom. 
The  zemindar  also  acquired  the  power 

'^  to  let  the  remaining 
Regulation  viil.  of     j     j      £  j^j    zeminda- 

1793,  Section  52.  tawuo   V*    .i*i»    «.^m.iti*vAa. 

ree  or  estate  «»a^r  the 
prescribed  restrictions  in  whatever  man- 
ner he  may  think  proper/* 

The  zemindar  therefore  took  the  estate, 
subject  to  certain  restrictions,  in  addition 
to  his  obligations  to  discharge  the  Govern  - 
ment  revenue.  What  then  are  these 
restrictions  ? 

The  zemindars  are  to  grant  pottahs 

Regulation  VIII.  of  to  the  ryots,  which 
>793»  Sections  52,  54»  "  shall  be  specific  as 
55, 57,  and  59.  to  amount  and  condi- 

tions. The  rents  paid  by  the  ryots,  by 
whatever  rule  or  custom  they  may  be  re- 
gulated^ shall  be  specifically  stated  in 
the  pottahs,  which,  in  every  possible 
case,  shall  contain  the  exact  sum  to  be 
paid  by  them.  He  (the  zemindar) 
shall,  in  concert  with  the  ryots,  consoli- 
date the  impositions  under  the  name  of 
Abwab,  Mhatoot,  and  other  appellations 
with  the  Assal  into  one  specific  sum," 
and  he  shall  not  "  impose  any  new 
Abwab  or  Mhatoot  upon  the  ryots  under 
any  pretence  whatever.  A  rj^ot,  when 
his  rent  has  been  ascertained,  may  de- 
mand a  pottah,*'  and  the  pottahs  must  all 
be  settled  by  the  end  of  the  year  1198. 

Again,  all  leases  made  previous  to  the 

Regulation  VIII.  of     conclusion  of  the  set- 

1793,  Section  60.  tlement  (and  not  ob- 
Ditto  ditto.  Gained    by    collusion, 

&c.)  are  to  remain  in  force  till  their 
expiration,  and  "  no  proprietor  shall 
cancel  the  pottahs  of  the  khood-kasht 
ryots  except  upon  proof  that  they  have 
been  obtained  by  collusion,  or  that  the 
rents  paid  by  them  within  the  last  three 
years  have  been  reduced  below  the  nirk- 
bandee  of  the  Pergunnah,  or  that  they 
have  obtained  collusive  deductions,  or 
upon  a  general  measurement  of  the 
Pergunnah  for  the  purpose  of  equalis- 
ing and  correcting  the  assessment." 
Further,  it  was  enacted  that,  **  if  a 
Regulation   IV.  of     dispute  shall  arise  be- 

1794,  Section  6.  tween  the  ryots  and 

persons  from  whom  they  may  be  enti- 


tled to  demand  pottahs  regarding  the 
rates  of  pottahs,  it  shall  be  determined 
in  the  Dewanee  Adawlut  of  the  Zillah 
in  which  the  lands  may  be  situated,  ac^ 
cording  to  the  rates  established  in  the 
Pergunnah  for  lands  of  the  same  de^ 
scription  and  quality  as  those  respecting* 
which  the  dispute  may  arise." 

And,   ^^The   rules    in  the   preceding 

Regulation  IV.   of    Section  are  to  be  con- 
1794,  Section  7.  sidered  applicable,  not 

only  to  the  ppttahs  which  the  ryots  are 
entitled  to  demand  in  the  first  instance 
under  Regulation  VIII.  of  1793,  but 
also  to  the  renewal  of  pottahs  which  m.ay 
expire  or  become  cancelled  under  Re- 
gulation XLIV.  of  1 793 ;  and  to  re- 
move all  doubts  regarding  the  rates  at 
which  the  ryots  shall  be  entitled  to  have 
such  pottahs  renewed,  it  is  declared  that 
no  proprietors  shall  require  ryots,  whose 
pottahs  may  expire  or  become  cancelled 
under  the  last-mentioned  Regulation,  t0 
take  out  new  pottahs  at  higher  rates  than 
the  established  rates  of  the  Pergunnah 
for  lands  of  the  same  quality  and  de- 
scription,  but  that  the  ryots  shall  be  en-- 
titled  to  have  the  pottahs  renewed  at  the 
established  rates^ 

It  is  thus  clear  that,  as  regards  the 
then  existing  ryots,  the  zemindar  had 
no  power  to  fix  rents  at  discretion,  but 
was  bound  to  consolidate  the  established 
"Assal"  and  "Abwab."  into  one  sum, 
"in  concert  with  the  ryot,"  to  give 
pottahs  for  the  sums  so  ascertained,  and 
to  renew  expired  and  cancelled  pottahs  ; 
that  all  disputes  regarding  the  rates 
were  to  be  settled  by  the  Courts  ac- 
cording to  the  established  rates  of  the 
Pergunnah ;  and  that,  at  any  rate,  with 
respect  to  "khood-kasht"  ryots,  the  ze- 
mindar had  no  power  to  cancel  or  refuse 
to  renew  pottahs  once  granted,  or  to 
eject  the  ryots  Rents  were  absolutely 
and  entirely  regulated  by  custom,  and 
not  by  competition. 

By  another  Regulation  zemindars  were 

ReguUtion    XLIV.     declared  not  compe- 

of  1793,  Section  2.         tent  to   "  fix    at  any 

amount  the  jumma  of  an  existing  depend- 
ent talook  for  a  term  exceeding  ten  years, 
nor  to  let  any  lands  in  farm,  nor  to  grant 
pottahs  to  ryots  or  other  persons  for  the 
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caltivation  of  lands  for  a  term  exceeding 
ten  years."  But  this  provision  was  subse- 
quently repealed  with  retrospective  effect 
by  Regulations  V.  of  18 12,-  Section  2, 
XVIIl.of  1812,  Section  2,  and  VIII.  of 
iSrg,  Section  2,  by  which  all  such  leases 
were  rendered  valid  and  legal,  and  ze- 
mindars were  declared  competent  to 
grant  pottahs  at  any  rent  for  any  term. 
The  object  of  the  original  enactment  was 
Dot  to  prevent  the  zemindar's  settling 
permanent  ryots  at  the  Pergunnah  rates, 
but  to  prevent  his  granting  improvident 
leases  below  those  rates ;  for,  as  observed 
o .    ^       ....      by  the  Privy   Council 

Pnvy  Council    deci-      •  '  ^  i   t^  ^  j. 

sob;   Ranee  Surno-     ^^  a  late  case  turning 
raoyec  vs.  Maharajah     on  another  part  of  the 

S-S^iX*:'  ^'''     «*.•"«  Regulation,  and 

with  respect  to  such 
restrictions — **  their  meaning  is  properly 
to  be  collected  from  the  policy  and  in- 
tent of  the  Regulation.  The  object  of 
the  Government  was  that  the  jumma 
should  be  duly  paid,  and  that  the  means 
of  paying  it  should  not  be  withdrawn  by 
improvident  grants.  The  power  given 
to  the  purchaser  supposes  the  talookdars 
and  the  ryots  to  remain  in  all  respects  as 
before,  except  that  they  become  liable  to 
a  certain  limited  increase  of  rent  accord- 
ing to  the  established  usages  and  rates  of 
the  Pergunnah  or  District."  The  power 
of  the  proprietor  himself  was  certainly 
not  greater  than  that  of  the  auction  pur- 
chaser. As  observed  by  Lord  Corn- 
wallis  in  his  Minute — 

"  The  rents  of  an  estate  can  only  be  rais- 
ed by  inducing  the  ryots  to  cultivate  the 
more  valuable  articles  of  produce,  and  to 
clear  the  extensive  tracts  of  waste  lands." 

Looking  to  the  expressions  regarding 
the  expiry  and  renewal  of  pottahs,  and 
the  advantage  to  be  derived  from  more 
valuable  articles  of  produce,  I  imagine 
that  the  framers  of  the  early  Regulations 
very  probably  contemplated  periodical  re- 
adjustment of  rates  between  zemindars 
and  ryots  with  reference  to  the  value  of 
produce,  in  the  same  way  as  was  originally 
contemplated  in  Akbar's  settlements  (El- 
phinstone,  p.  476),  the  plan  of  which  was 
that  the  money  rates  were  to  be  fixed 
every  ten  years  on  the  average  rates  of 
the  preceding  ten,  that  is,  the  grain  rates 


remaining  the  same,  the  money  rates  were 
to  be  adjusted  in  proportion  to  the  aver- 
age price  of  grain.  But  no  express  pro- 
vision was  made  to  this  effect  in  the 
Regulations  of  1793. 

It  being  tKen  clearly  established  that, 
by  the  terms  of  the  Permanent  Settle- 
ment, the  zemindars  were  not  made 
absolute  and  sole  owners  of  the  soil,  but 
that  there  were  only  transferred  to  them 
all  the  rights  of  Government,  visf.j  the 
right  to  a  certain  proportion  of  the  pro- 
duce of  every  beegah  held  by  the  ryots, 
together  with  the  right  to  profit  by  future 
increase  of  cultivation,  and  the  cultiva- 
tion of  more  valuable  articles  of  pro- 
duce ;  it  being  further  established  that 
the  khood-kasht  or  resident  ryots  retain- 
ed a  right  of  occupancy  in  the  soil, 
subject  only  to  the  right  of  the  zemin- 
dars to  the  certain  proportion  of  the 
produce  represented  by  the  Pergunnah  or 
District  rates,  we  have  next  to  consider  the 
changes  which  occurred  between  the  Per- 
manent Settlement  and  the  passingof  Act 
X.  of  1859.  Little  material  change  was 
made  by  the  Legislature.  The  declaration 
of  Regulation  V.  of  181 2,  that,  where 
Pergunnah  rates  were  no  longer  clear,  the 
term  "  rates  payable  for  land  of  a  similar 
description  in  the  placesadjacent,"  should 
be  substituted,  is  a  mere  accommodation 
of  the  existing  law  to  the  march  of 
society.  The  only  material  change 
affecting  certain  estates  is  to  be  found  in 
the  gradually  increasing  stringency  of 
the  Sale  Laws.  During  the  first  gener- 
ation subsequent  to  the  Permanent  Set- 
tlement all  new  khood-kasht  ryots  settled 
by   the   proprietors  on  waste   or  other 

Regulations  XLiv.  '^nds  Were  in  case  of 
of  1793,  Sec.  5  J  IV.  sale   absolutely    pro- 
of 1794,  Sec.  7;  VII.  tected.  The  purchaser 
of    1799,     Sec.     29,  ,  ,^  . 
Clauses;  Privy Coun-  COUld       neither      eviCt 

cji  decision  in  case  of    \}^Qxn  nor enhancetheir 

Ranee       Sumomoyee  .      v  j  ^i. 

already  quoted.  rents  beyond  the  cus- 

Regulation    XI.  of     tomary  rates ;  he  could 
1822,  bee.  32.  but  take  rent"  accord- 

ing to  the  established  usages  and  rates 
of  the  Pergunnah  or  District."  But, 
by  Regulation  XL  of  1822,  this  pro- 
tection is  narrowed  to  the  case  of  any 
khood-kasht  kudeemee  (old  khood-kasht) 
ryot  or  resident    and    hereditar)^   cuU 
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tivator  having  a  prescriptive  right  of  oc- 
cupancy.'' Perhaps  we  may  infer  that  the 
purchaser  acquired  the  right  to  terminate 
all  other  tenures  created  since  the  settle- 
ment, and  to  evict  the  holders.  Still,  as 
in  truth  this  right  of  eviction  was  scarce- 
ly ever  exercised,  and  it  appears  that,  if 
not   exercised,   the   purchaser  was  still 

Regulation  XI.  of  limited  to  the  Per- 
1822,  Sec.  33.  gunnah rates  "accord- 

ing to  the  law  and  usage  of  the  country," 
the  practical  effect  of  this  Regulation  does 
not  seem  to  have  been  great  as  respects  the 
question  now  before  us,  and  it  is  therefore 
hardly  necessary  to  enquire  what  was  the 
exact  term  of  prescription  which  then 
made  a  man  an  old  khood-kasht  ryot. 

By  the  latter  Sale  Laws,  Acts  XII.  of 
1841  and  I.  of  1845,  stringent  provisions 
were  introduced.  Protection  was  given 
to  "  khood-kasht  or  kudeemee"  ryots, 
but  the  purchaser  had  power,  not  only  to 
evict,  but  also  to  enhance,  at  discretion 
the  rents  of  all  other  ryots.  The  sales 
under  this  Act  were,  however,  compara- 
tively few. 

It  may  here  be  observed  that,  in  truth, 
in  the  later  enactments,  the  word  "khood- 
kasht"  is  so  variably  coupled  with  other 
terms  "  kudeemee,"  "  resident,"  "  here- 
ditary," "  resident  and  hereditary,"  that 
it  became  very  difficult  to  say  who  were 
privileged  against  auction-purchasers, 
and  who  came  within  the  various  descrip- 
tions of  khood-kasht  ryots.  But  I  have 
no  doubt  that,  as  explained  by  Mr.  Jus- 
tice Trevor,  the  original  khood-kasht  of 
the  early  Regulations  was  simply  the 
resident  ryot  permanently  settled  in  the 
village  as  opposed  to  the  py-kasht  ryot. 
The  two  words  khood-kasht  and  py- 
kasht  are  used  a?  cprrelatives,  and  as 
between  them  including  all  ryots. 

Such  being  the  laws,  it  may  be  con- 
ceded that,  from  the  time  of  the  Perma- 
nent Settlement,  the  zemindars  have  been 
free  to  make  such  arrangements  and  con- 
tracts as  pleased  them  regarding  all  land 
in  which  no  rights  were  held  by  ryots  or 
others  at  the  time  of  the  Settlement,  or 
which  at  any  time  might  lapse  by  the 
failure  or  abandonment  of  the  ryots,  sub- 
ject only  to  this,  that  a  man  once  admitted 
on  an  ordinary  khood-kasht  tenurei  with- 


out limitation  of  time,  could  not  be  eject* 
ed  or  enhanced  beyond  the  customary 
rates,  except  in  certain  cases  by  an  auc* 
tion-purchaser.  The  question  is,  what  in 
fact  did  4:he  zemindars  do  ?  Did  they,  by 
the  investment  of  capital,  cultivate  the 
waste  for  their  own. benefit  ?  Did  they 
take  every  opportunity  of  asserting  an 
absolute  right  in  every  field  that  lapsed, 
and  farm  it  out  on  true  commercial  prin* 
ciples  ?  Or  did  they,  in  truth,  adhere  to 
the  okl  practice  and  custom  of  the  coun- 
try, and  seek  to  increase  the  rent-roll, 
merely  by  settling  new  ryots  on  the  old 
customary  terms,  leaving  them  to  culti- 
vate in  their  own  way,  and  to  occupy  the 
land  without  limitation  of  time,  subject 
to  the  payment  of  the  rents  established 
by  the  custom  of  the  locality  ?  It  is  noto- 
rious and  well  established  by  history,  both 
general  and  judicial,  that  the  latter  was 
almost  the  universal  rule.  The  zemindars 
did  not  invest  capital  in  agricultural 
operations  after  the  modern  fashion.  They 
did  not  seek  to  get  rid  of  the  old  ryots 
and  the  c5ld  system,  and  to  establish  large 
commercial  firms.  On  the  contrary,  the 
endeavour  was  to  get  new  ryots.  Ryots 
were  considered  to  be  the  only  riches,  and 
the  struggle  of  a  good  landlord  was  not  to 
get  rid  of  the  ryots,  but  to  tempt  away 
another  man's  ryots  by  the  offer  of  favor- 
able terms.  The  ryot  who  was  settled  on 
waste  or  other  ryottee  land  cultivated  it, 
stocked  and  furnished  it,  built  his  house, 
and  dug  his  tank  at  his  own  expense,  or  by 
his  own  labor.  Hence  it  naturally  follow- 
ed that,  according  to  the  ancient  custom 
and  present  understanding  between  the 
parties,  the  new  ryot  who  permanently  set- 
tled in  the  village  as  a  khood-kasht  or  resi- 
dent ryot,  acquired  all  the  rights,  privi- 
leges, and  immunities  accorded  by  usage 
to  khood-kasht  ryots.  The  ryots  so  settled 
were  protected  in  the  first  instance  by 
law  in  case  of  sale,  and  after  the  passing  of 
Regulation  XI.  of  1822,  they  were  in  prac- 
tice protected  by  habit  and  the  interest  of 
the  purchaser,  and  resumed  their  former 
status.  Of  resident  ryots,  only  the  few 
who  may  have  come  in  under  special 
contracts  at  variance  with  the  custom, 
or  whose  tenures  passed  under  the  Sale 
Laws  of  1841  and   1845,  held  on  any 
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Other  than  the  customary  terms.  In 
every  case  that  comes  before  us,  it  is  pa- 
tent that,  up  to  the  present  day,  rents  in 
Bengal  are  usually  regulated  by  the  cus- 
tomary rates;  sometimes  in  the  shape  of 
Pergunnah  rates,  more  generally  in  that 
of  local  rates,  universally  known  in  ^ach 
estate  or  part  of  the  country.  Frequently, 
zemindars  know  nothing  of  their  estates, 
have  no  clue  to  the  actual  positions  .of 
each  jumma  or  ryot's  holding,  but  simply 
collect  on  a  paper  roll  showing  the  annual 
payment  due  from  each  ryot  according 
to  the  custom. 

But  were  the  customary  rates  varied 
or  enhanced,  or  how  were  they  regulated? 
It  seems  a  somewhat  singular  omission 
that  in  the  Regulations  no  provision  is 
made  for  any  enhancement  of  the  Pergun- 
nah rates  payable  in  money.  The  cus- 
tomary or  Pergunnah  rates  were  ©f  three 
kinds : — 

1 .  Grain  rates,  being  the  original  share 
of  the  produce  not  commuted  into  money, 
and  which  generally  continued  to  prevail 
in  the  province  of  Behar. 

In  this  case,  as  the  value  of  the  grain 
increased — if  taken  in  kind,  it  fetched 
more  money — if  annually  struck  in  money 
at  the  market  rates,  more  money  was  re- 
ceived— ^there  was  no  need  of  any  special 
provision  for  enhancement.  The  rent,  as 
it  were,  enhanced  itself. 

2.  &  3.  Money  rates  more  common  in 
Bengal,  1'.  ^.,  when  the  grain  rents  were 
commuted  into  money  in  either  of  two 
ways  which  are  distinguished  in  Section 
56,  Regulation  VIII.  of  1 793,  as  follow : — 

2  "  Where  it  is  the  custom  to  vary  the 
pottah  according  to  the  articles  produced 
thereon  "  (on  the  land),  that  is,  there  were 
established  rates  not  for  each  kind  of  land, 
but  for  each  kind  of  produce — ^so  much 
perbeegah  for  rice,  so  much  for  wheat,  so 
much  for  cotton,  so  much  for  sugar-cane. 
In  this  case  the  zemindar  would  benefit  by 
the  substitution  of  more  valuable  for  less 
valuable  articles  of  produce ;  but  the  kind 
of  produce  remaining  the  same  while  it 
increased  in  value,  he  would  not  benefit. 

And  3.  The  system  which  it  was  hoped 
would  ultimately  prevail  where  the  rates 
were  fixed  not  on  each  kind  of  produce, 
but  on  each  quality  of  land,  and  thus  there 

Vol.  III. 


was  fixed  "  a  specific  sum  for  a  certain 
quantity  of  land,  leaving  it  to  the  option 
of  the  ryots  to  cultivate  whatever  spe- 
cies of  produce  may  appear  to  them  like- 
ly to  yield  the  largest  profit."  In  this 
case,  it  is  evident  that,  without  some 
mode  of  enhancement,  the  zemindar 
would  benefit  neither  by  the  introduction 
of  new  products,  nor  by  the  rise  in  value 
of  the  old  products.  The  expression  in 
Lord  Cornwallis's  Minute,  that  the  ze- 
mindars are  to  benefit  by  "  inducing  the 
ryots  to  cultivate  the  more  valuable  arti- 
cles of  produce,"  does  not  seem  to  occur 
in  the  Regulations  ;  and  as  respects  land 
held  on  these  money  rates,  no  provision 
for  such  benefit  seems  to  be  made.  In 
truth,  it  seems  very  doubtful  whether,  if 
the  khood-kasht  ryots  paying  these  spe- 
cific money  rates  had  stood  together  on 
the  letter  of  the  Regulations  and  steadi- 
ly resisted  enhancement,  they  ever  could 
have  been  enhanced. 

It  is  remarkable  that,  throughout  the 
whole  litigation  of  the  long  period  be- 
tween 1793  and  1859,  no  principle  of 
enhancement  other  than  a  reference  to 
existing  Pergunnah  or  local  rates  is  any- 
where to  be  found.  There  have  been 
conflictingdecisions  as  to  the  prescription 
by  which  a  right  of  occupancy  was  ac- 
quired, and  great  doubt  was  thus  thrown 
on  that  subject ;  but  as  regards  any  rule 
of  enhancement,  either  at  discretion,  or  on 
any  other  rule  save  and  except  the  stand- 
ard of  rates  paid  by  the  same  class  of 
ryots  in  places  adjacent,  there  is  nothing. 
We  have  particularly  drawn  the  attention 
of  the  Counsel  on  both  sides  to  this  point, 
and  it  is  clear  that  there  is  no  such  case. 
When  the  customary  rates  were  enhanced, 
it  must  have  been  done  without  the  least 
assistance  from  the  law  or  the  Courts  of 
Judicature.  In  fact,  however,  the  rates 
have  generally  been  enhanced.  The  ze- 
mindars had  great  power  over  their  ryots ; 
the  interference  of  the  law  was  but  par- 
tial ;  the  zemindars  could  do  much  with- 
out law  ;  and  the  reliance  of  the  ryots 
was  much  more  on  custom  thai)  on  law. 

Moreover,  in  this  matter,  the  zemindars 
had  a  strong  equity  on  their  side.  Al- 
though no  rule  of  enhancement  was  laid 
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down  by  the  law,  it  seemed  hard  that  as 
the  relative  value  of  produce  and  money 
altered.as  produce  became  relatively  more 
valuable,  and  money  relatively  less  valu- 
able, the  zemindar  should  continue  to  re7 
ceive,  as  representing  his  share  of  the 
produce,  a  sum  of  money  actually  re- 
presenting a  smaller  purchasing  power, 
a  smaller  quantity  of  grain,  and  a  smaller 
proportion  of  the  produce.  The  fact 
seems  to  be  that  this  contingency  of  a 
change  in  the  relative  value  was  omit- 
ted to  be  provided  for. 

But,  as  the  country  progressed,  and  as 
the  zemindar's  expenses  increased,  with- 
out a  corresponding  increase  of  income, 
he  had,  according  to  custom  and  ancient 
rule,  a  strong  equitable  claim  to  a  re-ad- 
justment which  should  restore  to  him  his 
own  fair  share  of  the  produce.  Power  and 
equity  being  then  combined,  it  is  not 
wonderful  that,  in  the  absence  of  any  re- 
gulated mode  of  adjustment,  it  was  irre- 
gularly effected  by  various  irregular 
devices  resulting  in  compromise  between 
the  zemindar  and  the  body  of  the  ryots. 
As  Harington  puts  it,  "every  part  of  the 
transaction  is  a  subject  of  contention ; 
the  demands  on  both  sides  are  unreason- 
able, and  are  finally  terminated  by  a 
compromise." 

A  common  process  seems  to  have  been 
a  mere  repetition  of  the  old  process  by 
which  Tooran  MulFs  assessment  was  en- 
hanced. In  spite  ofthe  prohibition  against 
adding  abwabs,  or  cesses,  to  the  consoli- 
dated rates  of  the  time  of  settlement,  il- 
legal cesses  (almost  always  in  the  regulat- 
ed form  of  percentages,  so  many  annas  or 
pie  in  the  rupee,  or  so  many  seers  in  the 
maund)  were  from  time  to  time  added  on, 
and  gradually  annexed  to  the  custom ;  then 
as  theybecame  complicated  and  heavy,and 
led  to  resistance,compromisewas  effected, 
and  the  extra  cesses  were  merged  into  a 
rate  somewhat  enhanced,  to  which  the 
ryotsconsented.  Then,  as  further  increase 
of  value  took  place,  more  cesses  were  sup- 
er-imposed on  the  rates,  and  presently  an- 
other compromise  tookplace.  Sometimes 
in  one  way  and  sometimes  in  another,  the 
r^tes  by  mutual  compromise  and  consent 
were  from  time  to  time  enhanced,  and  the 


Pergunnah  rates  were  frequently  split 
up  into  local  rates  special  to  estates  and 
sub-divisions,  according  to  the  area  of 
each  new  compromise.  Still  the  new 
rates  always  had  and  have  some  local 
area.  They  were  and  are  common  to 
the  body  of  the  ryots  of  that  locality. 
When  the  majority  or  body  of  the  ryots 
had  consented  to  an  equitable  compro* 
mise,  an  enhanced  local  rate  was  estab- 
lished,  and  refractory  individuals  could 
be  and  were  raised  to  that  standard. 

The  nature  of  the  occupancy  tenure  of 
the  ryots  ofthe  class  under  discussion, 
as  it  existed  prior  to  the  passing  of  Act 
X.  of  1859,  cannot  be  better  described 
than  in  the  words  of  the  Right  Honour- 
able Holt  Mackenzie,  in  his  evidence 
before  the  Select  Committee  of  the 
House  of  Commons  in  1832 — 

"  They  may  be  generally  described  as 
cultivators  possessing  a  fixed  hereditary 
right  of  occupancy  in  the  fields  cultivated 
by  them,  or  at  their  risk  and  charge ; 
their  tenure  being  independent  of  any 
known  contract,  originating  probably  in 
the  mereactof  settlementand  tillage;  and 
the  engagenients  between  them  and  the 
zemindar  or  (in  the  absence  of  a  middle- 
man) the  Government  Officer,  serving, 
when  any  formal  engagements  are  inter- 
changed, not  to  create  the  holding,  but  to 
define  the  amount  to  be  paid  on  account 
of  it.  They  cannot  justly  be  ousted  so 
long  as  they  pay  the  amount  of  value 
demandable  from  them  ;  that  being  deter- 
mined according  to  local  usage,  sometimes 
by  fixed  money  rates,  or  rates  varying 
with  the  quality  of  the  land,  or  the  nature 
of  the  crop  gr'own — sometimes  by  the 
actual  delivery  of  a  fixed  share  of  the 
grain  produce — sometimes  by  an  estimate 
and  valuation  of  the  same — ^sometimes  by 
other  rules ;  and  what  they  so  pay  is  in  all 
cases  distinctly  regarded  as  the  Govern- 
ment revenue  or  rent,  whether  assigned  to 
an  individual  or  not ;  in  none  depending 
on  the  mere  will  and  pleasure  of  another. 
There  are  varieties  of  right  and  obligation 
which  one  could  fully  explain  only  by  a 
reference  to  individual  cases  ;  but  this  is 
my  general  conception  of  the  rights  of  the 
class  whom  I  should  consider  the  proprie- 
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tors  of  the  fields  they  occupy.  In  Bengal 
Proper  they  are  usually  called  **  khood- 
kasht  rj'ots  (/'.  e.,  ryots  cultivating  their 
own),  and  by  this  class  of  persons  I  be- 
lieve the  greatest  part  of  the  lands  in 
that  Province  is  occupied.'* 

At  the  time  of  the  passing  of  Act  X. 
^  1859,  then  the  state  of  things  was 
this.  The  tenures  and  rents  of  the  ryots 
were  still  for  the  most  part  regulated  by 
the  old  customs  of  former  times.  But 
two  things  especially  required  legal  defi- 
nition. 

First, — There  was  doubt  as  to  the 
mode  of  prescription  by  which  a  khood- 
kasht  or  occupancy  tenure  was  acquired, 
and  which  tenures  were  of  this  character. 
It  was  not  certain  whether  mere  settle- 
ment in  the  village .  on  the  ordinary 
terms  without  limitation  of  tenure  gave 
such  a  right,  or  what  length  of  prescrip- 
tion established  that  right.  The  various 
Sale  Laws  had  also  introduced  a  large 
element  of  confusion,  different  estates 
being  variously  affected  according  to  the 
date  of  sale.  And,  what  is  perhaps 
most  important  of  all,  owing  to  the  ab- 
sence of  public  records  in  Bengal,  the 
perishable  nature  of  private  evidence, 
and  the  discredit  attaching  to  private 
documents  and  oral  evidence  in  this 
country,  it  was  Ar-ery  difficult  to  prove 
whether  a  ryot's  holding  was  really  an- 
dcnt,  or  what  was  the  date  of  its  crea 
tiOD  ;  the  oldest  holdings  were  imperilled 
by  the  absence  of  reliable  proof. 

Second. — ^There  was  an  entire  want  of 
any  regulated  and  defined  legal  mode 
olcnhancing  the  customary  money  rates. 

Setting  aside  re-enactments  and  de- 
tails, the  most  important  provisions  of 
Act  X.  referred  to  these  two  points. 

Section  i  expressly  repealed  the  ex- 
isting Sale  Laws  so  far  as  they  gave 
i^hts  of  ejection  and  enhancement  be- 
yonc  the  customary  rates. 

Section  6  declared  that  12  years'  hold- 
ing was  to  be  taken  as  the  test  of  a  pre- 
■Cfiptive  right  of  occupancy,  unless  the 
pttsuroption  was  contradicted  by  an  ex- 
press written  contract  (Section  7).  That 
^•w  a  protection  in  favor  of  the  ryot, 
•ettling  all  doubt  as  to  the  rights  of  those 
wlio  had  held  so  long. 


Sections  5,  13,  and  17,  declared  the 
right  of  the  zemindar  to  enhance  the 
rents  of  all  tenures  which  had  either 
submitted  to  enhancement  since  the  Per- 
manent Settlement  or  had  been  created 
without  specific  stipulation  since  that 
period,  provided  it  was  proved  that  the 
former  rent  was  not  fair  and  equitable, 
and  that  the  grounds  of  enhancement 
should  be  confined  to  certain  particular 
grounds  specified  in  Section  17. 

At  first  it  appears  to  have  been  intend- 
ed to  confine  these  grounds  to  two,  in 
accordance  with  the  letter  of  the  old 
Regulations,  viz. : — 

1.  That  the  rent  paid  by  any  ryot 
was  below  the  prevailing  rate  paid  by 
the  same  class  of  ryots  in  the  places  ad- 
jacent; and 

2.  That  the  ryot  held  more  land  than 
he  paid  for. 

But  before  the  Bill  finally  passed,  a 
third  very  equitable  ground  of  enhance- 
ment was  added,  giving  the  zemindar  the 
right  to  claim  an  increased  rent  in  con- 
sequence of  the  increased  value  of  the 
produce — an  increase  which  both  the  old 
custom  of  division  of  produce  would  have 
given  him,  and  the  subsequent  practice 
had  in  fact  without  express  provision  of 
law  more  or  less  given  him.  Enhance- 
ment might  henceforth  be  awarded  on 
the  specific  ground  ^*  that  the  value  of 
the  produce  or  productive  powers  of  the 
land  have  been  increased  otherwise  than 
by  the  agency  and  at  the  expense  of  the 
ryot."  This  was  a  new  provision  in  favor 
of  the  zemindar. 

It  appears,  then,  that  the  principal 
provisions  of  Act  X.  were  in  fact  those 
by  which  on  two  points  the  hitherto 
rough  and  somewhat  uncertain  unwrit- 
ten practice  was  reduced  to  definite 
law — in  one  case,  in  favor  of  the  ryot,  by 
defining  the  prescriptive  right  of  occu- 
pancy— in  the  other  in  favor  of  the  zemin- 
dar, by  acknowledging  the  right  to  en- 
hancement on  the  ground  of  increase  of 
the  value  of  produce.  It  is  with  this 
latter  provision  that  we  have  now  to 
deal.  Unfortunately  the  law,  while 
stating  the  ground  of  enhancement,  does 
not  exactly  specify  how  it  is  to  be  appli- 
ed.    Hence  the  present  difficulty.  ^ 
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Taking  the  words  of  Section  1 7  alone, 
enhancement  may,  it  is  argued,  be  appli- 
ed in  three  ways  :— 

Firsts  Mr.  Doyne  seems  to  argue  that, 
when  increase  of  value  has  occurred,  the 
old  rent  is  as  it  were  expunged,  and  a 
new  rent  is  to  be  fixed  without  any  refer- 
ence either  to  the  amount  of  the  old 
rent,  or  to  the  amount  of  increase  in 
value,  or  to  the  custom,  but  simply  at 
the  competition  or  market-rate  which 
the  land  would  fetch  in  the  market — at 
the  rate  which  any  person  bidding  on 
purely  commercial  principles  would  give 
for  it.  But  the  Judges  of  this  Court 
seefti  now  to  be  all  agreed  that  the  nature 
of  an  occupancy  tenure  and  the  provi- 
sions of  Act  X.  of  1859  altogether  nega- 
tive this  extreme  doctrine  of  competition 
rates ;  that,  in  fact,  the  increase  of  rent 
must  in  some  shape  or  other  be  measur- 
ed and  limited  by  the  increased  value  of 
the  produce  when  that  is  the  ground  on 
which  increase  is  sought. 

It  remains,  then,  only  to  decide  on  the 
remaining  modes  of  applying  this  ground 
of  increase,  vis.  ;-^ 

Second i  the  whole  increase  in  the  value, 
after  deducting  the  actual  increase  in 
cost  of  production,  may,  it  is  said,  be 
given  to  the  zeminc  ar  ;  or, 

Third,  the  rent  may  be  increased  in 
the  same  proportion  as  the  value  has  in- 
creased, so  that  the  relative  situation  of 
the  parties  may  remain  as  before,  and 
if  there  were  profit  shared  between  them 
under  the  old  arrangement,  any  new 
profit  may  also  be  shared  between  them. 

To  decide  this  question,  it  has  been 
thought  necessary  to  go  beyond  the  Act 
itself.  The  view  which  seems  to  have 
been  taken  by  the  learned  Chief  Justice 
^in  Hiirs  case,  and  which  is  now  support- 
ed by  Mr.  Doyne,  is  that  Section  6  must 
be  considered  not  to  be  in  any  respect  a 
definition  of  pre-existing  rights  of  parties 
having  different  interests  in  the  soil,  but 
a  new  provision — a  sort  of  benevolent  in- 
terference between  the  absolute  owners 
of  the  soil  and  the  tenants  who  had  hereto- 
fore held  under  them  at  their  mere  will-;— 
an  interference  with  vested  rights  of  pro- 
perty on  one  side  in  favor  of  those  who 
had  no  rights  whatever  on  the  other  side 


in  violation  of  the  ordinary  rules  of  pro- 
perty and  Political  Economy ;  that  there- 
fore such  a  provision  must  be  construed 
very  strictly  in  favor  of  the  old  proprie- 
tor and  against  those  on  whom  these  new 
rights  were  thus  arbitrarily  conferred; 
and  that,  under  such  a  construction,  the 
ryots  can  only  have  the  rights  of  occu- 
pancy expressly  given  to  them,  while 
the  zemindar  must  take  in  the  shape  of 
rent  all  the  beneficial  interest  created  by 
change  of  circumstances.  At  any  rate, 
it  seems  to  have  been  considered  by  the 
learned  Chief  Justice  that,  if  any  ryot 
claims  any  higher  right  than  that  above 
expressed,  he  must  prove  it  altogether 
independent  of  the  provisions  of  Act  X.; 
that  upon  him  lies  the  whole  onus  of 
proving  some  ancient  tenure  and  custom 
prior  to  the  Permanent  Settlement  under 
which  he  can  claim  some  other  rate. 

I  cannot  take  this  view  of  the  nature 
and  intent  of  Section  6.  Its  form  is  al- 
together declaratory.  It  may  be,  and 
probably  is,  the  case  that  in  substituting 
for  the  previous  uncertainty  a  new  and 
comprehensive  definition,  some  persons 
were  included  in  the  terms  of  the  defini- 
tion whose  claims  were  not  before  well 
established  ;  but  it  seems  to  be  quite  be- 
yond doubt  that  it  was  the  intention  of 
the  Legislature  to  declare  existing  rights, 
not  to  create  wholesale  an  entirely  new 
class  of  rights.  No  general  right  of  occu- 
pancy is  given  to  all  tenants  who  have 
held  for  twelve  years.  By  the  terms  of 
Section  6,  express  exception  is  made  in 
regard  to  "  land  belonging  to  the  proprie- 
tor of  the  estate  or  tenure,"  that  is,  land 
absolutely  owned  by  him  as  distinguish- 
ed from  the  ryottee  land.  When  such 
land,  called  '*  khamar,  neejote,  or  seer," 
is  let  either  for  a  term,  or  year  by  year, 
as  also  when  the  land  of  occupancy 
ryots  is  sub-let  by  them,  no  length  of 
holding  gives  a  right  of  occupancy. 
Further,  as  respects  ryotee  land,  by  the 
express  provisions  of  Section  7,  every 
written  contract  inconsistent  with  the 
right  of  occupancy  over-rides  all  claim  to 
such  right,  it  being  reasonably  assumed 
that,  in  the  absence  of  express  written 
contract,  the  ordinary  custom  prevailed, 
'  and  the  ordinary  prescription  ran.    The 
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declaration  establishing  a  test  by  which 
the  right  of  occupancy  is  to  be  tried  only 
affected  those  cases  in  which  there  was 
nothing,  either  in  the  character  of  the 
land  or  in  the  written  contract,  to  contra- 
dict that  declaration. 

If  there  could  be  any  doubt  as  to  the 
intention  of  the  framers  of  the  Act,  as 
evidenced  by  the  declaratory  form  of  the 
words,  it  is  set  at  rest  by  the  actual 
recorded  expression  of  those  intentions. 
Among  the  papers  printed  and  put  into 
our  hands  on  the  trial  of  this  case  is  an 
extract  from  the  Report  of  the  Select 
Committee  of  the  Legislative  Council, 
which  settled  the  details  of  Act  X.  of 
1859;  and  this  shows  exactly  how  this 
12-year  Clause  got  into  its  present  posi- 
tion.    This  passage  is  as  follows : — 

"  Section  6, — The  laws  in  force  speak 
of  khood-kasht  ryots  as  possessing  rights 
of  occupancy  and  in  some  places  the  word 
'  khood-kasht'  seems  to  be  considered  as 

synonymous  with  *  re- 
sident.'* *  Resident  * 
was  therefore  the  word 
used  in  the  original 
Bill.  But  it  has  been 
pointed  out  by  the 
Western  Board  that  residency  is  not  al- 
ways a  condition  of  occupancy;  and  it 
appears  that,  after  much  enquiry,  it  was 
prescribed  by  an  order  of  the  Govern- 
ment of  the  North-Western  Provinces 
'  in  1856,  as  most  consistent  with  the 
general  practice  and  recognised  rights, 
Ihat  a  holding  of  the  same  land  for  12 
'.years  should  be  considered  to  give  a 
fight  of  occupancy.  We  have  followed 
this  precedent,  and  altered  the  Section 
accordingly.'^ 

It  would  probably  not  be  proper  to  use 
this  evidence  with  the  view  of  altering 
the  ordinary  meaning  of  the  words  of  the 
Act;  but  it  may  fairly  be  used  to  support 
Ihctr  plain  declaratory  form  and  meaning 

''gainst  a  forced  and  less  obvious  con- 
struction.    It  is,  then,  absolutely  certain 

;  that  (whether  or  not  they  were  strictly 

''»id  exactly  right  in  the  definition  adopt- 
•«d)  it  was  the  intention  of  the  Legisla- 
ture   to    declare    and    define    existing 

-•rights) — not  to  create  a  new  class  of 
rights  $  and  in  that  sense  the  plain  words 


*  Regulation     LI. 

«f  1795,  Section  10, • 

Regulation  VIII.  of 

1819,,  Section      11, 

.Clause  3,  and   Sec- 

'  Hon  18,  Clause  5. 


of  the  Legislature  must  be  taken.     The 
12-year  rule,  thus  declared  and  establish- 
ed, covered  the  great  mass  of  resident 
ryots  who  had  held  so  long  or  much  long- 
er, and  relieved  from  the  burden  of  proof 
ancient  ryots  whose  proofs  could  not  be 
carried  back  beyond  a  limited  period. 
It  amounted,  in  fact,  to  this.     All  holders 
of  ryottee  lands  who  can  prove  a  12-year 
holding  shall  be  presumed  to  be  ryots  of 
the  occupancy  class,  unless  the  contrary 
is  proved  by  express  written  contract 
(under  Section  7).       If,  in  Bengal,  some 
comparatively  few  py-kasht  ryots  were 
wrongly  included  in  the  definition,  that 
is  an  accident,  and  not  the  rule.       This 
creature  of  Act  X.,  whom  it  is  sought  to 
make  the  normal  occupancy-ryot,  seems 
to  be  in  practice  a  rare  creature.     He 
is  more  common  in  theory  than  in  actual 
cases.      Probably  most  of  those  to  whom 
the  old  custom  did  not  give  such  rights 
do  not  now  assert  them.       At  any  rate, 
in  all  the  cases  which  have  given  rise 
to  this  reference,  the  ryot  claims  much 
older  rights,  and  the  real  contention  is 
almost    always    with-  men    of   a    much 
higher  class.     In   Hills'   case   the    ryot, 
we  gather,  claimed  to  have  held  from 
ancient  times,  and  it  was  admitted  that 
he  had  held  for  at  least  30  years.     In 
the  present  cases,  no  attempt  is  made  to 
contradict  or  deny  the  ryot's  assertion  of 
ancient    holding.     There    is    generally 
little  or  no  contest  about  the  occupancy 
character  of  the  holding.     It  would  then, 
it  seems  to  me,  be  most  unjust  to  assume 
(till   the   contrary    is  proved)   that  the 
occupancy-ryot,   whose   right  is   tested 
by  the  definition  declared  by  the   law, 
is  a  mere  creature  of  Act  X.,  who  had 
no  rights  whatever  before  that  Act  passed, 
and  so  to  throw  on  him  that  burden  of 
proof  of  which  it  was  the  very  object 
and  essence  of  the  law  to  relieve  him — a 
burden  which,  if,  according  to  a  hard  con- 
struction, it  is  necessary  to  prove  his  hold- 
ing from  before  the  Permanent  Settle- 
ment, it  will  now  at  this  distance  of  time 
be  almost  impossible  for  him  to   bear. 
Such  a  construction  would,  in  fact,  reduce 
.the  great  mass  of  the  ancient  ryots  to  the 
status  of  the  most  recent  holders. 

It  seems  to  me  that  the  presumption 
and  onus  are  now  quite  the  otheV  way ; 
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and  that  any  argument  founded  on  the 
recency  and  character  of  a  holding  which 
comes  within  the  definition  prescribed  by 
law  must  be  supported  by  proof  that  the 
tenure  really  is  one  of  the  recency  and 
character  on  which  the  argument  is  based. 

The  right  of  occupancy  is  declared  by 
the  law — that  is  not  now  in  question — but 
for  other  questions  connected  with  the 
incidents  of  such  tenure,  it  must,  I  think, 
be  presumed  that  every  man  who  comes 
within  the  definition  is  an  occupancy  or 
khood-kasht  ryot  according  to  the  custom 
of  the  country,  and  that  his  tenure  has 
the  ordinary  incidents  of  such  a  holding 
according  to  the  ordinary  custom:  all 
this  should  be  presumed  till,  at  least,  the 
contrary  is  proved. 

Now,  it  is  quite  certain  that  the 
ordinary  and  most  important  incident  of 
an  occupancy  tenure  is  a  right  to  hold  at 
a  customary  rent  according  to  the  usage 
of  the  places  adjacent.  It  might  be  a 
question  whether  the  effect  of  a  new 
definition,  which  might  include  in  the 
class  of  occupancy-ryots  some  persons  not 
before  belonging  to  that  class,  would  be 
to  promote  them  to  all  the  privileges  and 
incidents  of  the  ordinary  occupancy 
tenure.  I  think  that,  at  any  rate,  every 
occupant  ryot  must  be  primd  facie  pre- 
sumed to  hold  under  the  ordinary  custom- 
ary law,  and  subject  to  the  ordinary 
incidents ;  that,  if  it  be  proved  that  the 
tenure  was  hitherto  subject  to  other 
incidents,  then  in  such  a  case  the  new  law 
may  be  constru^ed  strictly,  and  only  those 
new  rights  will  be  acquired  which  the 
law  expressly  gives  or  the  custom  pre- 
sumes on  points  uncontradicted  by  evi- 
dence ;  when  other  incidents,  not  abso- 
lutely inconsistent  with  the  right  of 
occupancy  given  by  the  law,  are  proved, 
then  those  incidents  will  continue  attach- 
ed to  the  occupancy  tenure. 

We  deal  then,  first,  with  the  ordinary 
occupancy-ryot,  whose  rent  is  not  shown 
to  be  otherwise  than  an  ordinary  cus- 
tomary rent.  How  is  that  rent  to  be 
enhanced  on  account  of  increase  in  the 
value  of  the  produce  ? 

It  seems  to  me  to  be  certain  that  the 
custoniary  rent  represents  the  proportion  I 
of  the  produce  which  was  tho  ancient 


right  of  the  ruling  power;  and  that,  if 
that  rent  be,  as  it  were,  resolved  into  its 
original  elements,  it  will,  when  expressed 
in  money,  increase  with  the  increase  in 
the  value  of  the  produce  exactly  in 
proportion  to  that  increase.  The  old 
proportion  of  the  produce,  the  right  first 
of  the  Government  and  afterwards  of  the 
zemindar,  was  in  Bengal  commuted  into 
Pergunnah  rates  expressed  in  money. 
Those  Pergunnah  rates  were  in  course  of 
time  transmitted  in  a  somewhat  altered 
form,  and  became  the  modern  "rates 
paid  in  the  places  adjacent.''  But  still 
these  modern  customary  rates  of  the 
present  day  are  the  direct  descendants  of 
the  old  rates  expressed  in  the  form  of  a 
proportion  of  the  produce.  So  long  as 
the  grain  rates  were  from  time  to  time 
converted  into  money,  they  rose  in  pro- 
portion to  the  increase  of  value ;  and, 
since  they  have  been  permanently  com- 
muted into  money-rates,  no  other  rule  of 
enhancement  is  anywhere  to  be  found. 
The  only  other  systematic  mode  of  en- 
hancing the  customary  rates  known  tohis- 
tory  also  follows  the  method  of  proportion, 
viz.y  that  by  "  Abwabs,"  or  cesses,  added 
to  the  "  Assal,"  or  original  rates,  in  the 
shape  of  a  percentage  or  proportion,  as 
clearly  shown  by  Sir  John  Shore  in  the 
extract  and  example  quoted  from  him  by 
Harington,  Vol.  III.,  p.  435  : — 

*'  At  present  there  are  many  Abwabs 
or  cesses  collected  distinct  from  the 
Nirikh,  and  not  included  in  it,  although 
they  are  levied  in  certain  proportion  to 
it.  The  following  abstract  of  a  ryot's 
account  will  show  the  mode  in  which 
this  is  done : — 

Rent  of  beegahs  7-12-7  of  land       ...  Rs.  14    o    8    o 

Abwabs  or  Cesses       Rs.  A.  Gs.  Cs. 
Chout  at  3-1 6ths  per  rupee    2  10    o    o 
Poolbundee  i-24th  of  the 

jumma    ...         ...         ...0973 

Nuzzerana  i-i2th i     2  15    o 

Manjan  i-i2th      1     2  15    o 

Foujdaree'i-i6th  ...         ...    o  14  15    o 

Company's  Nuzzerana  one 

month^s  and  a  quarterns 

rent         ...        ...        •••     1700 

Batta  one  anna  per  rupee...    o  14    o    o 

8  12      2 


Total        ...  32  12    10    a 
Khelat  at  t  \  anna  per  rupee  of  the  above 

SUiH  •••  *•*  ***  "*■  ***      *      ^  *       3 


Total 


24  14     13     o 


» 
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History  and  equity  seem  to  me  both 
directly  to  point  to  the  rule  of  propor- 
tion, that  is,  that,  as  the  value  of  produce 
increases,  the  rent  should  increase  in  the 
same  proportion. 

As  respects  the  other  mode  by  which 
the  whole  increased  value  is  added  to  the 
rent  and  given  to  the  landlord  (still  deal- 
ing with  the  ordinary  occupancy-ryot 
holding  on  a  customary  rent),  it  seems 
to  me — 

First, — ^That  it  is  inequitable  to  give 
to  one  of  two  parties  interested  in  the 
soil  the  whole  of  any  profit  arising  from 
it ;  and,  second,  that  it  is  at  variance  with 
the  old  arrangement  between  the  parties, 
and  the  old  practice,  and  inconsistent 
with  the  nature  of  the  customary  rents. 

Third, — This  mode  seems  to  me  to 
necessitate  the  consideration  of  elements 
of  calculation  not  contemplated  by  the 
law,  and  to  become  in  practice  impossible 
of  application.  In  order  to  ascertain 
the  comparative  or  proportional  increase 
of  value,  it  is  not  necessary  to  ascertain 
the  actual  gross  produce  of  the  land  at 
either  one  period  or  the  other,  but  only 
the  relative  value  of  the  staple  products 
at  the  two  periods.  Mere  price  currents, 
showing,  e.  g,y  the  market-price  of  rice 
at  the  different  periods,  are  sufficient  to 
show  that  the  value  of  the  produce  of 
rice-fields  has  doubled  (increase  of  prp- 
ductive  power  not  being  alleged).  But, 
to  ascertain  the  absolute  increase  of  the 
value  of  the  gross  produce,  we  must 
begin  by  ascertaining,  not  only  the  price 
current,  but  also  the  actual  quantity 
produced.  Nor  is  that  enough.  It  is 
manifest  that,  with  the  general  increase 
of  prices,  the  cost  of  production  will 
also  ordinarily  more  or  less  increase  (in 
fact,  the  food  of  men  and  cattle  and 
many  other  things  are  directly  affected 
by  the  same  increase),  and  to  give  to 
the  zemindar  the  whole  increase  in  the 
gross  value  of  the  produce  would  be  a 
great  injustice.  Hence  every  such  cal- 
culation supposes  that  the  cost  of  pro- 
duction at  either  period  must  also  be  cal- 
culated. This  is  introducing  a  new  ele- 
ment not  nr>entioned  in  the  law,  and  it 
involves  a  much  more  difficuitcalculation, 
such  as  was  attempted  in  Hills'  case. 
I  believe  it  to  be  beyond  dispute  that,  in 


practice,  it  is  wholly  and  absolutely  im» 
possible  for  the  Courts  to  arrive  at  a  safe 
and  correct  result,  showing  the  true  rent 
and  actual  net  increase  of  value  by  this 
process  It  may  in  some  places  be  pos« 
sible  to  ascertain  market-rates  of  rent ; 
but  to  ascertain  the  true  rent  by  the 
process  indicated  in  Hills'  case  is,  I  be- 
lieve, wholly  impossible. 

I  would  therefore  reject  this  mode  as 
being — 

I. — Not  fair  and  equitable. 

2. — Contrary  to  custom  and  law. 

3. — Practically  impossible. 

To  return  to  the  method  of  proportion. 
A  subsidiary  question  has  been  a  good 
deal  argued,  viz,,  whether,  before  apply- 
ing it,  the  cost  of  production  should  also 
betaken  into  consideration.  It  is  said  that 
the  cost  of  production  may  not  always 
exactly  follow  the  value  of  produce  ;  that 
it  may  sometimes  increase  in  a  greater  or 
less  proportion  relatively  to  the  increase 
in  the  price  of  produce,  or  may  remain 
stationary,  or  decrease  when  prices  in- 
crease, or  vice  versa.  The  latter  sup- 
position is  not  probable  in  this  country. 
As  has  been  said,  many  of  the  items 
which  enter  into  the  cost  of  production 
are  identical  with  those  which  make  up 
the  value  of  products  or  very  closely 
follow  them  ;  and  some  of  the  objections 
to  dealing  with  this  element  have  already 
been  noticed.  It  may,  however,  be  ad- 
mitted that,  more  or  less,  the  increase 
in  cost  of  production  may  somewhat 
vary  from  the  ratio  of  increase  of  value 
of  gross  produce  ;  and  it  might  be  the 
strictest  theoretical  equity  to  calculate 
first  the  net  value  of  produce  after  de- 
ducting the  cost  of  production,  and  then 
to  apply  the  rule  of  proportion  to  this 
net  value. 

I  think,  however,  that  the  law  con- 
templates, as  ground  for  increase  of  rent, 
the  gross  value  of  the  produce,  and  not 
the  net  value.  The  cost  of  production 
is  not  mentioned,  and  no  increase  of  rent 
could  be  sought  on  the  ground  that  the 
cost  of  production  has  decreased.  That 
would  be  one  of  the  accidents  the  ad- 
vantage of  which  is  left  to  the  ryot. 

Then  it  is  certain  that,  in  the  original 
division  of  the  prochice  on  whicti  the 
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customary  rent  is  founded,  no  variation 
is  allowed  on  account  of  variable  cost  of 
production.  It  is  presumed  that,  in  a 
rough  and  general  way,  the  value  of 
produce  and  cost  of  production  sooner 
or  later  follow  one  another.  In  fact, 
originally,  there  was  hardly  any  such- 
distinction.  No  money  calculation  en- 
tered into  the  matter.  The  ruling  power 
took  its  share  of  the  produce ;  the  ryot 
and  his  family  and  his  cattle  consumed 
their  share,  and  paid  out  of  it  in  grain 
the  dues  of  the  village  carpenter  and 
blacksmith  and  weaver.  It  is  therefore 
only  consistent  in  following  out  the  old 
analogy  to  follow  it  out  in  the  old  way, 
not  in  a  new  way.  However  theoretically 
equitable,  a  calculation  of  the  costs  of 
production  would  in  practice  only  intro- 
duce an  element  of  confusion  not  con- 
templated by  the  law.  As  a  decrease 
in  the  cost  of  production,  the  value  of 
produce  remaining  stationary,  would 
clearly,  under  the  law,  as  it  stands,  be 
the  profit  of  the  ryot,  so  if  the  rate  of 
increase  of  some  items  of  the  cost  of 
production  somewhat  lags  behind,  and 
is  slower  in  attaining  its  maximum  than 
the  increase  in  market-value  of  produce, 
that  also  is  an  accident  which  the  law 
and  custom  give  in  favor  of  the  ryot. 
In  the  more  improbable  case  in  which 
the  cost  of  production  might  increase  in 
a  greater  ratio  than  the  value  of  produce, 
that  might  be  an  accident  against  the 
ryot.  But  my  own  opinion  is  that,  or- 
dinarily, this  can  happen  only  in  countries 
where  corn  is  largely  imported,  and  that 
is  certainly  not  likely  to  be  the  case  in 
Bengal  and  the  valley  of  the  Ganges. 
In  this  country  a  great  labour  market  has 
always  greatly  raised  the  price  of  grain  : 
witness  much  recent  experience  in  many 
parts  of  India.  And  it  may  be  observed, 
as  a  means  of  getting  over  any  theore- 
tical difficulty  arising  on  that  score,  that 
there  is  a  singular  difference  between 
Sections  17  and  18  of  Act  X.,  which 
can  hardly  be  mere  accident,  viz.^  that, 
while  Section  17  strictly  provides  that 
there  shall  be  no  enhancement  except 
on  one  of  three  specific  grounds.  Section 
18,  immediately  following,  merely  de- 
clares^ certain  grounds  of  abatement, 
but  omits  the  words  which  would  limit 


all  abatement  to  those  particular  grounds. 
It  may  be  that  if,  by  an  extreme  acci- 
dent, an  excessive  increase  of  cost  of 
production,  without  corresponding  in- 
crease in  prices,  rendered  the  ryot's  rent, 
as  adjusted  by  custom. and  proportion, 
permanently  higher  than  the  market- 
value,  he  might  claim  a  reduced  pottah 
on  general  grounds  of  fairness  and  equity. 
That,  however,  is  beyond  the  present 
question  ;  and  it  may  be  generally  ob- 
served that,  in  dealing  with  customary 
rights,  we  can  hardly  strictly  apply  those 
rules  of  Political  Economy  which  as- 
sume competition  principles  to  the  exclu- 
sion of  custom  and  moral  force. 

I  think,  then,  that  in  the  case  of  all 
occupancy-ryots  holding  on  rents  which 
may  be  presumed  to  be  customary,  or 
in  regard  to  which  no  other  established 
rule  of  enhancement  can  be  shown,  en- 
hancement sought  on  the  ground  of  in- 
crease in  the  value  of  produce  should  be 
decreed  exactly  in  proportion  as  the 
current  prices  of  the  staple  articles  of 
produce  yielded  by  the  land  have  per- 
manently increased.  The  last  adjust- 
ment by  mutual  consent  must  (in  the 
absence  of  any  special  stipulation)  be 
considered  to  have  been  at  that  time 
the  fair  and  equitable  rent  by  which  both 
parties  are  bound.  Either  party  may  go 
so  far  back  if  he  chooses,  but  no  farther. 
The  party  coming  into  Court  must  show 
the  increase  of  price  at  the  present  period 
as  cortipared  to  that  period,  or  to  a  series 
of  subsequent  years.  If  subsequent  years 
be  taken,  or  the  date  of  the  last  adjust- 
ment does  not  appear,  the  opposite  party 
may  carry  his  evidence  as  far  back  as  he 
pleases,  so  that  a  last  adjustment  be  not 
overstepped.  The  increase  will  be  cal- 
culated on  the  average  of  a  few  years  at 
the  period  farthest  back  (and  consequent- 
ly nearest  to  the  lastadjustment)  so  shown 
as  compared  to  the  average  of  recent 
years.  The  officer  making  the  calculation 
must,  of  course,  I5e  satisfied  that  there  is  a 
real  increase  in  the  value  of  the  produce 
likely  to  be  durable,  and  that  the  rise  in 
prices  is  not  the  temporary  result  of  bad 
harvests,  an  occasional  extraordinary 
demand,  or  any  such  irregular  cause. 

Of  course,  the  whole  of  the  above  hasre- 
ference  to  increase  sought  under  Clause  2 
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Section  17  only.  The  old  rule,  that 
ryots  holding  for  any  reason  (other  than 
express  and  binding  stipulation  of  the 
zemindar)  at  rates  below  the  customary 
rates,  can  at  any  time  be  raised  up  to 
those  rates,  is  distinctly  re-enacted  by 
Clause  I  ;  and  exceptionally  low  rates  can 
always  be  adjusted  to  the  rates  payable  by 
the  same  class  of  ryots  in  places  adjacent 
under  that  Clause,  independent  of  in- 
crease on  account  of  increased  value  of 
produce.  But  if  the  adjacent  rates  have 
already  been  increased  on  account  of 
increased  value  of  produce,  a  double  in- 
crease on  that  ground  of  course  cannot 
be  had  by  taking  advantage  of  the  same 
element  under  both  Clauses. 

There  remains  only  the  case  where  it 
may  happen  that  the  contract  under  which 
the  ryot  holds,  though  so  indefinite 
in  regard  to  the  term  of  holding  as  not 
to  defeat  the  claim  to  right  of  occupancy, 
still  .shows  that  the  rent  was  not  a  cus- 
tomary rent,  and  supplies  materials  from 
which  some  rule  of  enhancement  other 
than  the  customary  rule  can  be  found — 
e.g.,  when  thepottaTi  is  for  rates  above  the 
customary  rates,  and  shows  that  it  was 
based  on  some  other  calculation,  or  stipu- 
lates for  renewal  at  market  rates.  On 
the  zemindar's  proving  such  a  qase  (and 
in  such  a  case  only),  enhancement  may 
be  decreed  on  the  basis  supplied  by  the 
original  contract,  and  on  the  custom- 
ary basis ;  provided  only  the  case  comes 
within  the  terms  of  Section  17  of  Aft 
X.  as  respects  some  ground  of  enhance- 
ment' Low  rents  on  special  stipulations 
would  first  be  adjusted  under  Clause  i  by 
raising  them  to  the  full  local  rates. 

The  only  difficulty  as  regards  the  prac- 
tical working  of  the  simple  and  direct 
nilc  of  proportion  would  be  the  case  in 
which  the  crops  produced  have  been 
wholly  changed;  where,  for  instance,  some 
new  and  valuable  staple  has  been  intro- 
duced. It  maybe  said,  you  may  compare 
rice  with  rice,  or  wheat  with  wheat.  You 
may  also  compare  two  different  staples, 
^ich,  according  to  the  old  custom,  were 
divided  in  the  same  proportion ;  but 
yoa  cannot  compare  rice  with  sugar-cane ; 
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they  are,  as   it 'were,    incommensurate 
quantities.     This  case  has  not  yet  been 
presented  to  us,  and  I  understand  that  in 
Bengal  there  is  not  the  sanie  rotation  and 
variety  of  crops  which  we  have  in  other 
parts  of  the  country.     Rice  land,  I  am 
told,  usually  remains  rice  land,  till  by  arti- 
ficial  means  the  character  of  the  land 
itself  is  changed.  The  crop  is  not  changed 
without  a  change  on  the  surface  of  the 
land  by  which  it  is  removed  into  another 
class.     If  that  be  done  by  the  ryot,  the 
increasedvalue  of  produce  resulting  is  not 
a  ground  of  enhancement  of  rent.     But 
it  may  be  necessary  to  meet  the  case  of 
new  or  improved  staples.     It  will  gene- 
rally happen  that  the  introduction  on  the 
old  ground  of  new  staples,  rendering  it 
more  valuable,  will  raise  the  value  of  the 
old  staples  in  much  the  same  proportion. 
For  instance,  the  excessive  rise  in  price* 
and  consequent  extension  of  cotton  cul- 
tivation in  Western  India  has  led  to  an 
equal  rise  in  the  price  of  grain.     Iq  such 
a  case  the  increase  of  value  caused  by  new 
staples  may  be  measured  by  the  increased 
price  of  the  old  staples.     But  if  this  can- 
not be  done,  it  is  certainly  the  case  that 
rice  and  sugar-cane  (as  an  example)  are 
incommensurate  things.  Staples  of  great 
value,  which  owe  most  of  their  value  to 
the  large  expenditure  of  capital  in  their 
cultivation,  cannot  be  compared  to  those 
which  a  light  cultivation  obtains  easily 
from  the  land.     That  is  known  and  re- 
cognized by  all  the  Revenue  systems  of 
Native  States,  which  are  generally  regu- 
lated in  this  respect  by  wonderfully  correct 
principles   of  Political   Economy :     Not 
only  does  the  State  proportion  of  different 
crops  vary  according  to  the  nature  of 
the  cultivation  required,  but  in  arid  parts 
of  the  country  irrigated  crops    of  any 
particular  grain  pay  a  smaller  proportion 
than  unirrigated  crops  of  the  same  grain, 
because  a  greater  proportion  of  the  for- 
mer is  due  to  labor  and  capital.     And 
sugar-cane,  cotton,  vegetables,  and  such 
valuable  products  always  pay  fixed  money 
rates,  so  that  the  extra  expenditure  of 
capital  is  not  taxed.     When,  then,  new 
staples  have  been  introduced,  and  no  suf- 
ficient measure  can  be  derived  from  the 
increased  value  of  old  staples,  in  that  case 
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only  it  may  be  necessary  so  far  to  depart 
from  the  direct  proportion  of  current  pri- 
ces, and  equitably  to  estimate,  as  best  may 
be,  the  actual  increase  in  the  annual  value 
of  the  land,  increasing  the  rent  in  the  pro- ' 
portion  of  that  increase.  If  such  a  case 
arises, the  rule  of  proportion  may,  I  think, 
In  some  shape,  still  be  applied. 

To  sum  up,  the  question  principally 
argued  before  us  seems  to  be  simply  this:  | 
^'  Are  the  zemindars  absolute  owners  of 
the  soil,  and  the  ryots  persons  withoutany 
other  right  than  one  recently  conferred 
upon  them,  to  protect  them  against  capri- 
cious ejectment,  namely,  a  right  of  occu- 
pancy at  full  marketer  competition  rents; 
or  have  the  ryots  also  certain  rights  in  the 
^oil  by  law,  custom,  and  prescription  ?" 
That  question  we  are,  without  d  isagree- 
ment,  disposed  to  answer  by  saying,  ^'  all 
occupancy-ryots  are  not  necessarily  of  one 
class.  While  some  have  high  customary 
rights,  others  may  possibly  be  mere  te- 
nantsat-will  recently  con  verted  into  occu- 
pancy-ryots. The  substantial  difference 
is  only  as  respects  the  onus  or  ordinary 
presumption. 

The  majority  of  the  Court  seem  to  be  of 
opinion  that  a  ryot  who  has  held  for  12 
years  and  upwards  must  be  presumed  to 
be  a  khood-kasht  ryot,  and  entitled  to  the 
privileges  of  the  "  khood-kasht"  of  the  laws 
till  the  contrary  is  shown  ;  and  that  if  it 
be  shown  that  the  ryot  has  come  in  at  a 
date  subsequent  to  the  Permanent  Settle- 
ment) still,  if  he  came  into  the  village  as 
a  khood-kasht  or  resident  ryot,  or  has 
held  more  than  12  years  without  any  ex- 
press contract  and  at  customary  rates,  he 
must  be  presumed  to  have  acquired  by 
consent,  law,  custom,  and  prescription  the 
ordinary  customary  privileges  in  regard  to 
the  rate  of  rent.  That  custom  traced  to 
its  origin  gives  us  the  rule  of  proportion. 

We  are  all  again  agreed  that  if,  in  a 
possible  case,  a  written  contract  inconsist- 
ent with  the  customary  rates,  and  a  hold- 
ing under  that  contract,  be  proved,  effect 
must  be  given  to  the  contract,  except  so 
far  as  it  is  varied  by  the  strictest  interpre- 
tation of  the  provisions  of  A61  X.  of  1859. 

I  would  return  to  the  Division  Bench  the 
answer  proposed  by  Mr.  Justice  Trevor. 


Mr.  Justice  Shumhoonath  Pundit, — I 
agree  with  Mr.  Justice  Trevor,  except 
with  regard  to  certain  remarks  in  bis 
judgment  concerning  Sections  13  and  17 
of  Act  X.  of  1 859.  What  is  written  below 
relates  to  those  Sections  and  to  matters 
which  were  discussed  during  and  arise  in 
the  trial  of  this  case,  which  are  not  noticed 
in  detail  by  Mr.  Justice  Trevor,  and  which, 
1  think,  are  necessary  to  be  recorded 
to  support  the  decision  adopted  by  me, 
as  well  as  to  answer  the  arguments  oa 
the  opposite  side. 

I  have  purposely  avoided  to  write  any- 
thing concerning  the  points  of  the  case  in 
which  I  agree  with  the  other  Judges,  and 
regarding  which  they  have  written  ela- 
borate and  learned  remarks. 

Section  17  of  Act  X.  of  1859  provides 
that  the  rents  paid  by  ryots  having  rights 
of  occupancy  without  fixed  rales  cannot 
be  enhanced  except  on  the  three  follow- 
ing grounds  : — 

1st. — That  the  rents  paid  by  the  ryots 
are  below  the  rate  paid  by  the  same  class 
of  ryots  for  similar  lands  in  the  neigh- 
bourhood having  similar  advantages. 

2nd. — That  the  value  of  the  produce 
or  the  productive  power  of  the  lands  has 
increased  otherwise  than  by  the  agency 
or  at  the  expense  of  the  ryot. 

^rd. — And  that  the  lands  held  by  the 
ryot  are  proved  on  measurement  to  exceed 
the  quantity  for  which  rent  was  previ- 
ously paid. 

An  enhancement  supposes  an  existing 
rate  or  amount  of  rent  to  be  increased. 

The  last  of  the  three  grounds  men- 
tioned above,  properly  speaking,  is  not  one 
for  enhancement,  but  only  for  adjustment 
of  rents.  The  second  might  include  a  rise 
in  the  value  of  the  produce  or  the  pro- 
ductive  powers  of  the  land  at  the  expense 
of  the  landlord  The  first  ground  pre- 
supposes that  the  rents  of  the  generality 
of  the  neighbouring  ryots  have  been  pro- 
perly adjusted  with  reference  to  the  sur- 
rounding causes,  and  have  been  brought 
up  to  the  highest  amount  payable  under 
the  law. 

In  this  part  of  the  country  the  zemin- 
dars do  not  improve  their  estates  by 
laying  out  any  large  amount  of  capital  in 
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drainingorotherwiseimprovingthe  lands. 
In  several  localities  they,  however,  ad- 
vance seed  or  money  to  their  ryots,  build 
and  maintain  some  embankments,  or  dig 
and  keep  clear  and  in  a  working  order 
certain  water-courses,  or  prepare  some 
wells.  All  these  works  and  proceedings 
generally  are  such  matters  of  necessity 
that,  without  them,  it  would  be  impossible 
for  the  ryots  to  make  any  profitable  culti- 
vation. When  the  law  speaks  of  an  in- 
crease in  the  value  of  the  produce  or  the 
productive  powers  of  the  soil  at  the  ex- 
pense of  the  zemindars  if  it  is  included  in 
Section  1 7,  generally  it  must  mean  to  re- 
fer to  expenses  like  those  mentioned 
above,  and  not  of  any  greater  magnitude. 

Section  18  provides  that  a  ryot  having 
a  right  of  occupancy  can  ask  for  an 
abatement  of  his  rents  on  the  ground  of 
diminution  by  diluvion  or  otherwise,  or 
decrease  in  the  value  of  the  produce  or 
of  the  productive  power  of  the  land,  or 
on  the  ground  of  the  lands  being,  on 
measurement,  found  to  be  less  than  the 
quantity  for  which  he  was  paying  rents. 
Whether  he  can  ask  for  an  abatement  also 
upon  any  other  ground  is  not  intended  to 
be  decided  by  this  Section.  It  is,  how- 
ever, clear  that  the  list  given  above  is 
almost  exhaustive  of  all  the  reasonable 
grounds  for  abatement.  Any  decrease 
m  the  costs  of  production  not  being  made 
a  ground  for  enhancement,  an  increase  in 
the  same  would  not  be  a  just  ground  for 
an  abatement. 

Section  13  provides  that  under-tenants 
or  ryots  who  hold  or  cultivate  without 
written  engagements,  or  under  written 
engagements  not  specifying  the  period  of 
such  engagements,  or  whose  engagements 
have  expired  or  have  become  cancelled 
in  consequence  of  the  sale  for  arrears  of 
rent  or  revenue  of  the  tenure  of  the  es- 
tate in  which  the  lands  held  or  cultivated 
by  them  are  situated,  and  which  have  not 
been  renewed,  shall  not  be  liable  to  pay 
rents  at  an  enhanced  rate,  unless  notice  be 
issued  before  the  commencement  of  the 
year  for  which  the  enhanced  rates  may  be 
asked.  Under  the  proviso  recorded  at 
the  end  of  Section  32,  a  suit  for  such  en- 
hanced rates  may  be  instituted  after  three 


months  of  the  expiration  of  the  year  for 
which  such  rents  are  asked. 

The  demand,  however,  may  also  be 
made  at  any  time  within  three  yeafS  from 
the  expiry  of  the  year  for  which  such 
rents  are  claimed.  Under  Section  14  the 
ryot  may,  immediately  after  the  service 
of  notice,  contest  the  validity  of  this  de- 
mand by  a  suit  without  waiting  for  a 
claim  at  the  enhanced  rates  being  brought 
against  him  by  the  landlord. 

Section  23,  Clause  i  speaks  of  suits  to 
obtain  kubooleuts  and  pottahs,  and  to  fix 
the  rates  at  which  the  rents  are  to  be 
paid.  Section  76  enacts  that  when  a  ryot 
having  a  right  of  occupancy  demands  a 
pottah,and  there  is  any  difference  regard- 
ing the  terms,  the  Collector  has  to  fix  the 
rents  and  the  term  of  the  lease,  which 
latter,  however,  in  estates  permanently 
settled,  is  not  to  exceed  10  years. 

The  expiry  of  the  term  does  not  ne- 
cessarily terminate  the  tenancy  of  the 
ryot.  The  term  fixed  is  the  period  dur- 
ing which  the  rent  is  to  be  paid  at  the 
rate  mentioned  in  the  pottah.  When 
from  any  ryot,  having  a  right  of  occu- 
pancy without  any  fixed  rates  of  rent,  a 
kubooleut  is  asked  by  the  landlord,  and  a 
decree  is  given  for  the  execution  of  the 
same,  the  terms  of  the  deed  as  fixed  by 
the  Court  cannot,  speaking  technically, 
be  operative  beyond  a  year.  In  the  case, 
however,  of  a  pottah  being  asked  by  such 
a  ryot,  the  Collector  can  fix  for  it  a  pe- 
riod extending  beyond  a  year,  and  during 
this  term  the  landlord  has  no  right  to  en- 
hance upon  any  ground  whatsoever.  Per- 
haps the  ryot  also  cannot  sue  during  the 
existence  of  this  term  for  an  abatement 
except  in  cases  of  diluvion.  It  may,  how- 
ever, be  observed  here  that  the  ryot  has 
always  the  liberty  of  relinquishing  his 
lease  by  giving  notice  at  the  end  of  the 
year  after  which  {see  Section  19)  he  in- 
tends to  give  up  his  lease. 

Section  5  provides  that,  in  case  of  dis- 
putes, the  rents  previously  paid  by  a  ryot 
having  a  right  of  occupancy  without  any 
fixed  rates  of  rents  are  to  be  considered 
fair  and  equitable,  unless  the  contrary  be 
shown  ''  in  a  suit  under  the  provisions  of 
the  Act." 
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It  follows  from  this  that,  in  a  case  for 
enhancement  under  the  second  head  of 
the  second  ground  mentioned  in  Section 
17,  the  landlord  and  the  Court  must  as- 
sume the  rents  previously  paid  to  be  fair 
and  equitable,  and  that  the  landlord,  when 
he  wants  to  disturb  them,  must  proceed 
under  the  first  ground  for  enhancement. 

The  right  to  ask  for  a  kubooleut  men- 
tioned in  Section  23,  against  the  tenants 
and  ryots  independent  of  any  enhanced 
rates  of  rents,  is  necessarily  confined  to 
caseswherethereisnowrittenengagement 
or  where,  by  operation  of  law  or  time, 
the  former  pottah  has  become  cancelled, 
or,  owing  to  a  division  of  the  estate,  it  has 
become  necessary  to  ask  for  a  kubooleut 
from  the  ryot  who  by  his  former  engage- 
ments was  bound  to  pay  rents  to  other 
parties  than  the  person  now  entitled  to 
demand  the  same.  Those  who  merely 
succeed  to  the  former  landlord,  either  by 
inheritance  or  as  purchasers  or  assignees, 
have  no  right  to  ask  for  a  fresh  kubooleut. 

The  kubooleut  may  also  be  asked  in 
cases  of  a  permanent  tenure,  when  it  may 
have  been  originally  given  on  condition  of 
settling  the  amount  of  rents  with  reference 
to  a  measurement  to  be  made  at  some 
future  date,  or  with  regard  to  the  quanti- 
ties to  be  cultivated  within  a  certain 
period.  In  these  cases  the  rates  of  rents 
are  settled  before,  and  the  necessity  for 
demanding  kubooleuts  through  Courts 
arises  afterwards  from  disputes  regarding 
the  quantity  by  measurement,  or  concern- 
ingthe  quality  or  the  condition  of  the  lands. 
In  these  cases,  generally,  a  mere  amulna- 
mah  is  given  at  first,  or  some  deed  execut- 
ed providing  for  the  future  exchange  of 
the  pottah  and  kubooleuts  after  a  certain 
period.  Even- by  the  Sale  Law  of  1859, 
ryotshaving  a  right  of  occupancy  (Section 
37  of  Act  XI.  of  1859)  are  not  liable  to 
pay  any  indefinite  and  unlimited  amount 
that  may  be  asked.  It  is,  therefore,  evi- 
dent that,  in  all  cases  purely  for  kuboo- 
leuts, either  the  rates  are  fixed,  or  are  sim- 
ply required  to  be  fixed  by  reference  to 
some  standard,  viz.,  the  nirikh  of  the  Per- 
gunnah,  or  the  prevailing  rates  of  the 
neighbourhood.  No  landlord  can  be 
allowed    to    ignore    the    provisions    of 


Section  1 7  by  simply  asking  for  a  kuboo- 
leut when  his  real  intent  is  to  ask  an 
enhanced  rate  of  rents.  The  landlord 
may,  both  when  there  was  and  when  there 
was  not  a  kubooleut  before,  ask  for  an 
enhanced  rate  under  Section  r  7,  and  at  the 
same  time  ask  also  for  a  kubooleut  at  the 
enhanced  rate  sued  for  by  him,  but  that 
will  not  give  him  any  right  to  ask  for  a 
general  adjustment  even  of  the  old  rents, 
and  to  pass  over  the  restrictions  imposed 
by  Sections  17  and  13. 

When,  however,  a  kubooleut  may  be 
asked(irrespective  of  any  right  toenhance, 
if  the  case  requires  a  settlement  of  the 
rates,  they  are  to  be  fixed  according 
to  the  prevailing  rates  of  similar  lands  in 
the  neighbourhood ;  and  where  the  rates 
are  already  fixed,  the  amount  of  rent  to  be 
inserted  in  the  kubooleut  is  to  be  summed 
up  at  that  rate  upon  the  quantity  of  the 
land  which,  after  investigation,  may  be 
found  to  exist,  or  found  to  be  liable  to 
pay  rents.  It  is  therefore  manifest  that 
in  ordinary  cases  for  kubooleuts,  and 
accordingly  also  in  suits  for  pottahs,  no 

question  of  enhancement  orabatementcan 
be  allowed  to  be  raised.  If,  however,  when 
the  value  of  the  produce  of  the  lands  of  hie 
ryot  may  have  risen,  the  landlord  sues  for 
a  kubooleut  fixing  and  determining  the 
rates  of  rent  to  be  paid  by  the  tenant,  he 
can  ask  only  fora  kubooleut,  and  the  rents 
to  be  fixed  must  necessarily  include  the 
share  of  the  enhanced  value.  If  the  rents 
in  the  neighbourhood  have  already  adjust- 
ed themselves  with  reference  tothe  alter- 
ed state  of  things,  the  rents  to  be  paid  will 
be  fixed  with  reference  to  those  prevailing 
rates.  If  the  rents  have  not  so  adjusted 
themselves,  the  rates  prevailing  before  the 
rise  in  the  value  of  the  produce  is  first  to 
be  found  out,  then  the  share  of  the  enhan- 
ced value  is  to  be  added  to  it,  and  the  to- 
tal of  both  will  represent  the  proper  rent. 
If  it  be  held  that  objection  against  the 
fairness  of  the  old  rates  can  be  raised  in 
all  cases  for  kubooleuts  and  pottahs,  the 
double  process  mentioned  above  must  be 
adopted  in  these  suits  also. 

The  object  of  the  law,  however,  appears 
to  keep  all  cases  under  one  right  quite  se- 
parate from  others  involving  other  rights. 
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In  the  present  case,  owing  to  a  rise  in 
the  value  of  the  produce  upon  the  rents 
previously  paid  by  the  tenant,  an  enhance- 
ment is  asked.  It  is,  therefore,  a  case  for 
enhancement,  and  not  simply  for  a  kuboo- 
leut,  though  a  kubooleut  is  demanded  by 
the  plaint.  It  is  true  that  a  case  for 
enhancement  must  be  for  the  rents  oipast 
years,  and  in  this  case  a  kubooleut  is  asked 
for  three  years,  and  these  are  partly  in 
future,  still  the  fact  of  the  insertion  of 
this  prayer  cannot  be  allowed  to  alter  the 
real  merits  of  the  claim.  As  the  tenant 
had  not  given  a  kubooleut  before,  if  the 
landlord  had  said  "  that  the  ryot  has  not 
given  me  a  kubooleut,  that  I  have  offered 
him  a  pottah,  that  I  want  a  kubooleut 
accordingly,*'  and  no  mention  had,  on  the 
ground  of  a  rise  in  the  value  of  the  pro- 
duce, been  made  of  any  right  to  ask  for 
an  enhanced  rate  (equal  to  that  paid  by 
the  generality  of  ryots  for  similar  lands 
before  the  rise  in  the  value),  it  may  have 
been  a  case  for  a  kubooleut  fixing  the 
rents.  The  prayer  to  ask  a  kubooleut  for 
three  years  is  redundant,  as  no  order 
fixing  the  rates  for  three  years  can  be 
granted  by  the  Court  at  the  suit  of  the 
landlord.  For  a  suit  like  this,  where  vir- 
tually an  additionafrent  is  asked  upon 
the  second  ground  mentioned  in  Section 
1 7,  issue  of  notice  under  Section  1 3  before 
the  beginning  of  the  year  for  which 
the  enhanced  rent  is  asked,  is  essentially 
necessary ;  but  as  no  objection  regarding 
the  non-serviceof  such  a  notice  is  taken  by 
the  tenant,  it  may  be  supposed  that  one 
was  issued  as  required  by  the  law.  In  all 
such  cases  the  adjustment  for  one  year  is 
practically  an  adjustment  for  an  indefi- 
nite period,  viz.,  up  to  the  time  that  any 
cause  does  not  arise  for  a  further  enhance- 
ment or  for  abatement.  Most  of  the 
ryots  throughout  Bengal  hold  without 
pottahs,  and  have  seldom  given  kuboo- 
leuts ;  yet  the  rents  payable  by  them  are 
known  to  the  parties  concerned,  and  are 
evident  from  papers  produced  when  dis- 
putes arise. 

In  the  present  case  it  is  admitted  that 
the  value  of  the  produce  has  risen  with- 
t>ut  the  agency  of  either  the  landlord  or  of 
the  tenant,  merely  by  a  general  rise  in  the 


value^of  the  produce,  owing  either  to  an 
increase  in  thedemand  or  a  general  rise  in 
the  price  by  a  greater  influx  of  gold  in  the 
country. 

In  order  to  find  out  what  is  the  proper 
rent  according  to  the  rules  laid  do>\'n  by 
political  economists,  we  must  find  out, 
first,  theaverageyieldof  a  stated  quantity, 
say  a  beegah.  To  find  this,  we  have  to 
ascertain  the  yield  of  the  different  crops 
from  several  separate  and  similar  parcels 
of  the  land,  at  least  in  the  year  for  which 
the  enhanced  rate  is  demanded, as  well  as 
for  one  or  several  years  prqpeding  that  rise. 
We  have  then  to  find  out  the  average 
value  both  of  the  increased  and  of  the 
former  products.  This  must  be  done  by 
reference  to  sales  made  by  more  than  one 
person  of  their  several  products  during  the 
two  periods.  We  have  afterwards,  by  a 
most  tedious  and  complicate  calculation, 
involving  the  consideration  of  numerous 
items,  to  fix  the  average  costs  of  these  pro- 
ducts. In  order  to  calculate  this  average 
of  costs,  we  must  not  only  find  the  value  of 
several  things, but  also,  by  some  arbitrary 
mode  of  calculation,  the  exact  amount 
of  those  items  that  are  necessary  to  pro- 
duce the  average  of  any  particular  produce 
per  beegah.  The  calculation  of  all  these 
averages  must,  therefore,  for  the  sake  of 
this  average  of  costs,  be  made  by  taking 
into  consideration  the  amount  of  lands 
likely  to  be  cultivated  by  some  limited 
standard,  as  a  couple  of  bullocks  and  a 
plough.  Now  each  ryot  does  not  hold  an 
equal  quantity,  or  exactly  sufficient  for 
one  or  more  ploughs,  The  necessary 
things  must  be  purchased,  and  the  bul- 
locks fed  even  when  the  lands  held  by  a 
ryot  may  not  exactly  be  sufficient  for  one 
or  more  pairs  of  bullocks.  The  labors  of 
the  husbandman  must  be  entirely  devoted 
to  the  looking  after  his  field,  even  if  it  be 
composed  of  beegahs  less  in  number  than 
the  quantity  fixed  for  one  plough.  It  is 
quite  clear  that,  owing  to  the  difference  in 
the  quantities  of  land  held  by  different 
ryots,  the  calculation  of  the  general  aver- 
age by  those  rules  and  such  standards 
cannot  be  expected  to  be  fair  and  equi- 
table to  all  the  ryots.  It  may  be  favor- 
able to  some,  and  must  be  the  contrary 
to  others.     The  average  quantitj;  of  the 
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seeds,  of  manure,  or  even  of  the  labor  per 
beegah,  may  not  be  open  to  the  same 
objection.  The  exact  quantity  of  these 
may  be  fairly  discovered  by  a  calcula- 
tion on  the  principal  of  averages;  but 
the  calculation  of  the  average  of  many 
other  items  must  be  wrong  from  the  very 
nature  of  those  items  ;  and  if  those  aver- 
ages are  defectively  fixed,  the  result  will 
tell  against  the  correctness  of  the  average 
of  the  increase  in  the  value  of  the  pro- 
duce found  by  this  process. 

It  is  only  after  these  perplexing,  tedi- 
ous, and  almost  impracticable  calcula- 
tions that  an  average  of  the  increase  per 
beegah  can  be  found  either  in  the  price 
of  the  produce  or  the  productive  powers 
of  the  land  In  such  a  calculation,  cor- 
rectness is  out  of  all  question. 

It  was  for  this  cause  of  impracticability 
of  arriving  in  this  country  at  any  correct 
result,  that  Government,  by  Section  2, 
Regulation  XIX.  of  1833,  modified  that 
portion  of  Regulation  V^l  I.  of  1 822,  which 
provided  rules  for  assessment  upon  this 
principle  of  the  calculation  of  averages. 
The  cost  of  production  being  further  un- 
der the  control  of  the  ryot,  he  cannot, 
when,  he  is  entitled  to  a  deduction  of  them 
in  any  account  fixing  his  rent,  be  expect- 
ed to  exercise  any  attempt  to  reduce  these 
expenses  by  any  device  or  discovery.  He 
knows  he  will  get  these  expenses  de- 
ducted, and  so  does  not  care  what  they 
are  in  amount.  Further,  knowing  that 
he  is  not  to  participate  in  any  part  of  the 
increased  profits,  he,  as  a  general  rule, 
may  rather  be  tempted  to  spend  more 
than  the  sum  he  would  have  spent,  if,  in- 
duced by  hope  of  participation  in  the  pro- 
fits, he  might  be  led  to  adopt  many  mea- 
sures of  economy. 

The  calculation  according  to  the  rules 
of  PoliticalEconomy  may  be  adopted  when 
the  rents  are  not  limited  by  any  custom, 
and  is  adapted  to  a  country  where  people, 
for  want  of  opportunities  for  laying  out 
their  capital,  look  to  the  cultivation  of 
land  as  means  of  realizing  something  for 
maintaining  themselves  and  their  families 
and  for  increasing  their  wealth.  Agricul- 
ture here  is  no  part  of  any  commercial  in- 
Vestm^t.     When  there  is  a  rise  in  tbe 


value  of  the  produce  of  lands,  the  same 
causes  which  have  brought  about  this  state 
of  things  must  have  raised  the  value  of 
many  other  things  likely  to  be  required 
by  the  cultivator  of  the  lands.  Besides, 
the  very  produce  of  the  fields  is  as 
much  necessary  to  the  ryot  as  to  other 
people. 

If  the  value  of  money  has  thus  virtu- 
ally diminished,  it  is  quite  apparent  that 
if  no  more  than  the  former  amount  of 
profits  is  given  to  the  ryot,  when  an  en- 
hancement is  to  be  madeon  accountof  the 
increased  valueof  theproduce,this  amount 
will  not  now  represent  the  exact  value  of 
the  money  originally  reserved  to  the  te- 
nant. It  may  be  said  that  one-half  of  a 
smaller  sum  may  be  a  fair  share  of  a  te- 
nant in  one  state  of  things,  but  the  same 
portion  out  of  a  much  larger  amount  might 
m  another  state  of  things  not  necessari- 
ly be  so ;  but  in  answer  to  this  it  is  to 
be  kept  in  mind  that  when  civilization 
and  wealth  increase,  and  are  more  dif- 
fused, many  things  which  were  luxuries 
before  are  sure  to  become  necessaries 
even  to  the  ryot  and  his  family,  and 
under  such  a  state  of  things,  he  must  now 
have  a  larger  amount  than  he  had  before, 
unless  it  is  intended  that  he  is  to  be  re- 
duced to  a  state  of  comparatively  great- 
er wretchedness  and  destitution  than 
he  had  the  misfortune  to  be  in  before. 

Generally  speaking,  the  rise  in  the  va- 
lue of  the  produce  is  not  the  effect  of  ex- 
penses incurred  by  the  landlords.  In 
cases,  however,  of  the  rise  of  the  produc- 
tive powers  of  the  soil,  such  expenses 
may  have  materially  contributed  to  bring 
about  the  increased  productive  powers. 

In  Bengal  an  advance  by  a  landlord  to 

improvehis  estate  isathingunfortunately 
a  mere  contingency  written  in  the  books 
of  laws,  but  not  yet  practically  realized. 
Even  in  cases  where  the  rise  in  the  produc- 
tive powers  or  the  rise  in  the  valueof  the 
produce  may  have  been  the  effect  of  some 
expense  by  the  landlord,  the  law  does  not 
appear  to  enact  that  the  whole  of  the 
increase  must  be  given  to  the  landlord. 
It  may  fairly  be  supposed  that  in  such 
cases  the  landlord,  besides  the  old  rent,  is 
justly  entitled  to  the  market  rate  of  inter* 
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est  upon  the  capital  laid  out  by  him,  and 
if  anything  still  remains  of  the  increased 
value,  it  is  left  to  the  Courts  of  Justice  to 
determine  what  are  the  fair  and  equitable 
proportions  in  which  this  balance  is  to  be 
divided  between  the  tenant  and  the  land- 
lord. If  in  such  cases  the  entire  increased 
amount  of  profits  is  not  awarded  by  law  to 
the  landlord,  it  must  be  clear  that  it  was 
the  intention  of  the  law-makers  to  leave 
to  \ii^  said  landlord  the  entire  increase, 
where  the  rise  in  the  value  is  as  much 
unconnected  with  him  as  with  the  ten- 
ant. The  ryot  as  a  party  connected  with 
the  land  has  some  right,  irrespective  of  his 
former  position,  to  receive  some  portion  of 
this  increase  as  the  holder  of  the  land, 
and  the  party  who  raises  and  sells  the 
quantity  of  the  produce  which  fetches  the 
present  higher  value.  Fair  and  equitable 
rates  required  to  be  fixed  by  a  Court  of 
Justice,  and  especially  with  reference  to 
the  known  and  established  rights  of  ten- 
ants in  the  country,  must  mean  something 
different  from  the  highest  rents  which  can 
be  procured  by  putting  up  the  farming  of 
the  lands  to  competition.  The  simplicity 
of  the  rule  of  proportion,  its  pliability  to 
be  adapted  in  many  other  cases  than  the 
one  now  before  us,  and  the  fact  of  its  not 
being  opposed  to  the  principles  which 
appear  to  have  generally  guided  the  fixing 
of  rents  throughout  the  country,  have  in- 
duced me  to  adopt  it. 

It  cannot  be  said  that  the  law  has  said 
in  so  many  words  that  this  rule  of 
proportion  should  be  observed.  In  adopt- 
ing the  rule  of  proportion,  we  are  not 
obliged  to  make  any  difficult  enquiries. 
The  old  rent  is  always  shown,  and  the 
particulars  of  the  increase  itself  must  be 
supplied  by  the  landlord  to  start  his  case. 
He  proves  that  a  maund  of  a  certain  pro- 
duce of  the  land  fetched  one  rupee  before, 
but  that  since  so  many  years,  the  price  in- 
creasing, it  now  fetches  from  such  a  time 
Rs.  2  per  maund.  The  value  of  agricul- 
tural produce  is  a  thing  almost  within  the 
personal  knowledge  of  the  generality  of 
the  villagers,  and  there  are  various  satis- 
factory records  showing  what  it  was  for 
several  years  past.  We  have  but  to  find 
out  the  average  produce  of  the  present 


time.  The  quantity  of  the  produce  in  all 
such  cases  of  enhancement  upon  the 
ground  of  the  increase  in  value  is  assum- 
ed, on  both  sides,  to  have  been  the  same 
before  as  it  is  at  present. 

The  landlord  is  not  likely  to  be  a  loser 
when  he  gets  his  rents  in  the  same  pro- 
portion that  he  got  them  before,  and  the 
ryot  cannot,  in  any  way,  be  said  to  en- 
croach upon  the  rights  of  his  zemindar 
when  he  is  allowed  to  retain  (for  his  costs 
and  his  share  of  the  profits)  only  the  share 
that  he  received  before.  It  is  quite  with- 
in the  power  of  the  tenant  to  give  satis- 
factory evidence  of  the  quantity  produced. 
The  value  of  tjiis  quantity  according  to 
the  old  price  being  easily  calculated,  we 

discoverby  calculation  theproportion  that 
the  former  rent  bore  to  the  amount  of  that 
value,  and  by  subtracting  this  value  from 
the  amount  found  by  calculation  to  re- 
present the  present  value,  we  at  once  find 
the  amount  of  the  increase  in  the  value. 
Then  we  have  to  give  to  the  landlord  out 
of  the  present  value  the  same  proportion 
which  his  former  rent  bore  to  the  former 
value.  It  was  within  the  power  of  the  land- 
lord to  have  raised  the  former  rents  before 
the  increase,  if  the  former  rates  were  from 
any  cause  lower  than  those  paid  by  others 
of  the  same  class  in  the  vicinity  for  similar 
lands.  When  further  increase  of  value 
takes  place  from  time  to  time,  the  adjust- 
ment on  the  rule  of  proportion  will  not 
become  the  less  fai rand  equitable,  because 
in  amount  a  larger  sum  is  left  to  the  ryot. 
His  gains  relatively  and  proportionately, 
with  those  of  his  landlord  have  not  risen, 
though,  as  compared  with  his  formershare, 
the  amount  of  the  present  share  may  ap- 
pear to  be  larger.  This  rule  of  proportion 
is  not  likely  on  the  ground  of  the  calcula- 
tion being  made  on  the  gross,  and  not  on 

the  net  valueofthe  produce,  to  be  injurious 
to  the  landlord.  It  is  not  likely  tobesoto 
the  tenant,  except  when  the  rise  in  the 
costs  of  production  may  exceed  the  pro- 
portionate rise  in  the  value  of  the  produce. 
This  is  not,  however,  likely  to  happen  at 
all.  It  is  not  only  an  extreme  and  impro- 
bable, but  almost  an  impossible  case.  If  it 
can  be  supposed  that  a  rise  in  the  value  of 
the  produce,  much  beneath  the  prop^ortion 
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of  the  rise  in  the  costs  of  production,  or  a 
rise  in*  the  first  without  any  rise  in  the 
other,  are  cases  any  way  possible,  leave 
may  be  granted  in  any  of  these  cases  to 
the  ryot  or  the  landlord,  as  the  case  may 
be,  to  make  special  application  to  the 
effect  that  the  proportion  of  the  profits  for 
him  of  the  increased  valuation  should  be 
divided  with  reference  to  the  value  of  the 
net,  and  not  the  gross  produce. 

Mr.  Justice  Seton-Karr. — After  ample 
time  for  consideration,  I  concur  in  the 
answer  which  it  is  proposed  to  send  to 
the  Division  Court.  That  answer  is  con- 
tained in  the  elaborate  and  clear  judg- 
ment of  Mr.  Justice  Trevor,  which  seems 
to  me  conclusively  to  establish  the  fol- 
lowing points,  and  that,  by  a  reference 
to  the  whole  course  of  legislation  on  this 
important  subject,  from  1 793  downwards, 
as  well  as  to  facts  disclosed  by  Indian 
History. 

1.  Neither  by  Hindu,  by  Mahomedan, 
or  by  Regulation  Law,  vi^as  any  absolute 
right  of  property  in  land  vested  in  the 
zemindar  to  the  exclusion  of  all  other 
rights  ;  nor  was  any  absolute  estate,  as  we 
understand  the  same  in  Efngland,  created 
in-favor  of  that  class  of  persons.  The 
ryot  has  by  custom,  as  well  as  by  law, 
what  we  may  term  a  "  beneficial  interest 
in  the  soil.*' 

2.  The  Decennial  Settlement,  while 
enhancing  the  status  and  fixing  the  rights 
of  the  zemindars,  did  not  intend  to  alter, 
and  did  not  alter,  the  Common  Law  of  the 
country,  with  regard  to  ryotty  tenures ; 
khood-kasht  rvots,  whose  tenures  com- 
menced  at,  or  subsequently  to  the  Decen- 
nial Settlement,  were  still  entitled  to  hold 
such  tenures  either  at  the  Pergunnah 
rates,  or,  what  is  the  same  thing,  at  rates 
payable  for  lands  of  a  similar  description 
in  the  neighbourhood. 

3.  I'ergunnah  or  local  rates  are  per- 
fectly capable  of  ascertainment. 

4.  Such  ryotty  tenures  and  rights 
being  in  existence  all  over  the  country, 
though  not  very  well  defined.  Act  X.  of 
1859  fixed  twelve  years  to  be  the  limit 
after  which  the  right  of  occupancy  of  an 
ordinary  resident,  permanent,  or  khood- 
kasht  ryot,  could  not  be  questioned,  and 
conferred  the  same  right  of  occupancy  on 


other  ryots,  who  formerly  and  without 
that  enactment  might,  perhaps,  not  have 
been  entitled  to  the  same  by  the  common 
usage  and  custom  of  the  country. 

These  points  appear  to  me  to  have 
been  set  out  in  the  judgment  I  allude  to, 
at  such  length,  and  to  be  supported  by 
such  arguments,  reasons,  and  authorities^ 
that  it  is  not  necessary  for  me  to  attempt 
to  go  over  the  same  ground  again.  The 
same  views  are  further  established  by 
the  judgment  which  Mr.  Justice  Camp- 
bell has  written  at  considerable  length 
and  with  great  force.  I  have  therefore 
only  to  add  some  remarks  on  the  three 
several  principles,  according  to  which  it 
has  been  suggested  for  the  one  side  or 
the  other  that  rent  ought  to  be  enhanced 
by  zemindars,  and  that  Courts  of  Law 
ought  to  decree  enhancement. 

The  first  is  the  principle  of  competition. 
At  the  time  when  the  rent  question  was 
argued  before  the  whole  Court  at  great 
length  and  with  consummate  ability  on 
both  sides,  one  of  the  learned  Counsel, 
as  I  understood  him,  expressly  abandon- 
ed the  theory  of  competition,  although 
Mr.  Doyne  did  contend  for  the  adoption 
and  soundness  of  this  principle.  But  I 
do  not  understand  that  any  one  of  my 
learned  colleagues  looks  with  favor  on 
this  proposal  either  as  warranted  by  the 
law  and  custom  of  the  country,  or  as 
even  calculated  to  effect  a  settlement  of 
the  rent  difficulties.  On  the  legal  aspect 
of  the  principle,  it  must  be  conceded 
that  it  is  one  applicable  to  English  land- 
lords and  English  tenants,  and  that  it 
has  been  with  them  adopted  as  the  feudal 
system  passed  away,  from  the  considera- 
tion that  an  English  land-owner  has  now 
a  complete,  and  absolute  right  in  his 
land,  and  can  deal  with  the  same  as  he 
would  deal  with  any  other  article  or 
chattel  over  which  he  has  entire  and  un- 
controlled dominion.  Still,  not  to  say 
that  rents  by  custom,  such  as  quit-rents 
and  fee-farms,  do  exist  in  some  parts  of 
Great  Britain,  and  that  even  there,  com- 
petition, though  general,  is  not  absolute- 
ly universal,  this  said  principle  of  com- 
petition is,  I  do  not  hesitate  to  say, 
hitherto,  practically  and  as  a  general  rule, 
unknown  in  India.     We  find  no  trace  of 
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it  in  the  works  of  Hindu  or  Mahomedan 
writers.     It  is  never  expressly  sanction- 
ed, contemplated,  or  even    implie'd   by 
any    Section   of  all  the  Regulations  of 
Lord  Cornwallis.     It  is  abhorrent  to  the 
tertt^erament,  social  habits,  and  attach- 
ment to  the  soil  which  distinguish  the 
agriculturists  of  India  to  an  extent  un- 
equalled  by    the   agriculturists   of   any 
European  Kingdom.     If  one  or  two  in- 
stances can  now  be  cited  where  zemin- 
dars, in  the  neighbourhood  of  Calcutta  or 
in  some  of  the  Metropolitan    districts, 
have  put  up  lands  which  have  come  into 
their  own  actual  possession  by  death  or 
desertion  to  competition,  such  partial  ex- 
ceptions will  only  be  a  more  convincing 
proof  that  ordinary  rents  all  over   the 
country  were    and    are    still    regulated, 
not  by  competition,  but  by  some  other 
principle.    Indeed,  if  the  word  competi- 
tion deserves  to  be  applied  at  all  to  any 
dealings  in  respect  of  land,  the  term  must 
mean,  in  India,  competition  by  zemindars 
for  ryots,  and  not  by  ryots  for  lands.     I 
can  perfectly  understand  that  a  legisla- 
tor might  think  a  system  under  which 
England  has  attained  such  an  eminentde- 
gree  of  agricultural  prosperity  and  ad- 
vancement, to  be  a  system  which  will  be- 
nefit all  countries  and  peoples,  and  that 
he  might  wish  to  introduce  the  same  into 
the  provinces  of  India.     I  say  that  I  can 
perfectly  understand  the  feeling  which 
would  prompt  such  a  course  of  policy, 
though  I  might  doubt  the  expediency  of 
the  measure  when  I  considered  the  op- 
posite customs,  in  respect  to  the  cultiva- 
tion of  lands  and  the  collection  of  rents, 
which  had  long  been  recognised  and  acted 
on ;  the  traditions  which  are  consecrated 
by  ages ;  and  the  vast  apd  almost  irre- 
concilable differences  of  character  and 
feeling  between  the  European  and  the 
Asiatic  races  as  dwellers  in  rural  villages, 
and  as  tillers  of  the  soil.    But,  under  the 
peculiar  circumstances  of  this  country, 
we  have,  as  Judges,  to  carry  out  the  law 
with  regard,  not  to  what  we  might  think 
the  best  possible  scheme  for  improving 
the  various  processes  to  agriculture,  and 
for  enabling  men,  fast  to  amass,  and  then 
to  distribute  wealth,  but  with  regard  to 
the  wording  and  spirit  of  the  law  itself. 
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and  also  with  regard  to  the  customs  and 
habits  of  the  people,  where  the  Statute 
law  is  silent ;  and  we  are  bound  to  take 
care  that  we  do  not  sanction  or  introduce 
strange  principles  in  the  settlement  of 
what  is  admitted  to  be  a  vexed  and  diffi- 
cult question,  left  designedly  for  the 
Courts  of  Law  to  settle  as  they  best  may. 
Finding  therefore  no  trace  of  rents  by 
competition  either  in  the  laws  of  1793,  or 
in  the  Act  for  the  setttement  of  all 
questions  between  landholders  and  ryots 
known  as  Act  X.  of  1859,  or  in  those 
customs  and  peculiarities  which  make  up 
the  Common  Law  of  the  country,  and 
without  which  all  Statute  Laws  are  mere 
pieces  of  parchment,  bearing  indeed  the 
stamp  of  the  Legislature,  but  without 
vitality  or  effect,  I  am  clearly  of  opinion, 
and  so,  I  understand,  are  all  my  learned 
colleagues  without  exception,  that  what- 
ever rule  may  be  taken  to  guide  Law 
Courts  in  future  in  the  enhancement  of 
rents,  that  rule  must  and  cannot  be  com- 
petition. 

Next,  we  come  to  the  second  principle 
proposed  orsuggested  for  our  acceptance, 
as  well  ds  for  the  guidance  of  the  Sub- 
ordinate Courts.  And  this  I  understand 
to  be  as  follows  : — 

In  cases  where  rent  is  sought  to  be 
enhanced  by  reason  of  an  increase  in  the 
value  of  the  produce  owing  to  a  general 
rise  of  prices,  and  independent  of  the 
agency  either  of  zemindar  or  ryot,  the 
old  rent  is  to  be  taken  as  the  basis,  but 
the  whole  of  the  profit,  less  the  increase 
in  the  cost  of  production,  is  to  be  taken 
by  or  decreed  to  the  zemindar. 

I  have  very  fully  considered  this  pro- 
posal, but  must  own  that  I  am  unable  to 
find  any  one  sound  principle  by  which  it 
could  be  supported,  or  any  countenance 
for  it  either  in  the  previous  history  of  the 
rent  difficulty,  or  in  the  wording  of  Act 
X.  of  1859,  or  lastly  in  the  intention  of 
the  Legislature  which  enacted  that  law. 
In  truth,  it  seems  to  me  even  less  capable 
of  support  than  the  theory  of  rents  by 
competition.  Competition,  if  the  laws 
were  not  pointedly  opposed  to  that  view 
of  the  subject,  and  if  we  had  no  clue  to 
the  policy  of  the  Hindu,  the  Mahomedan, 
or  the  British  Government  in  former  days, 


78 


Ad  X. 


THF    W«eKLY    RRPORTKR. 


Rulings, 


\yo\.  m. 


might  be  plausibly  and  fairly  supported 
by    arguments   to   the    effect   that    this 
principle   was  the  best  when  the  laws 
were  silent  on  the  subject :  that  accumu- 
lation of  capital  was  admittedly  produc- 
tive of  great  advantage  to  all  countries : 
that   there    is    no    improvement    to    be 
looked   for   in    agriculture   from     petty 
agriculturists    or   mere    cultivators,    or 
unless  wealth  and  means  be  massed  in 
the  hands  of  one  individual:  that  only 
individuals  possessed  of  such  means  and 
vested  also  with  the  exclusive  dominion 
over  the  soil  and  with  power  to  eject 
ryots  and  cancel  leases,  can  benefit  the 
general  population :  and  that  a  system 
which  has  worked  such  wonders  in  Great 
Bri'taifi   must  imperatively  produce  the 
same  effect  in  India,  or  wherever  it  is 
fairly  and  fully  tried.     But  the  theory  of 
the  old  rent  as  the  basis  (for  it  is  not 
denied  that  there  must  be  some  existing 
basis  on  which  to  decree  an  enhancement) 
plus  the  increased  value  of  the  produce 
as  the  superstructure,  cannot  be  support- 
ed by  any  such  reasoning.      If  we  still 
keep  the  old  rent  and  add  to  it,  we  are 
dealing  with  what  was  notoriously  fixed 
by  the  ancient  custom  of  the  country — 
that  is,  with  cases  in  which  landlord  and 
tenant  came  to  an  understanding  that 
they  were  to  share  in  the  profits  of  the 
soil  without  any  thought  of  competition  or 
rack-rent,  and  under  an  implied  agree- 
ment and  custom  that  if  the  ryot  would 
take  the  land  for  so  much,  or  would  con- 
tinue to  live  on  and  cultivate  his  father's 
holding,  he  should  not  be  ejected  so  long 
as  he  paid  his  rent.     We  thus  commence 
with  a  customary  rent,  and  it  seems  to  me 
therefore  that  enhancement  ought  to  be 
decreed  on  somewhat  the  same  principles 
as  those  by  which  the  rent  was  originally 
fixed,  viz.,  by  custom,  unless  the  law  has 
laid  down  some  other  principle  as  our 
guide.     Now,  on  what  principle,  derived 
either  from  the  Statute  Law,  or  the  Com- 
mon Law,  is  the  whole  of  the  increase, 
deducting  the  cost  of  production,  to  be 
handed  over  to  the  zemindar?  It  can  not  be 
on  the  presumption  that  the  ryot  origi- 
nally received  from  the  land  what  was  just 
sufficient  to  repay  him  for  his   toil,  to 
keep  ^live  his  cattle,  and  to  allow  him  ' 


seed  sufficient  for  the  next  year's  harvest. 
This,  we  have  seen,  was  not  the  principle 
on  which  rents  were  fixed  either  before 
or   after  the  Perpetual  Settlement   be- 
tween   the    zemindar    and    the    ryots. 
Neither  can    it  be  on  the  special  pro- 
viso that  the  zemindar  has   done   any- 
thing to  improve  the  land,  for  the  law 
applicable  to  the  very  case  which  we  a^re 
considering,  expressly  states  that  we  are 
to  provide  for  suits  in  which  the  increase 
is  not  owing  to  the  agency  either  of  the 
zemindar  or  of  the  ryot.    Neither,  again, 
can  the  proposed  rule  rest  on  any  gene- 
ral argument  drawn  from  the  part  which 
the  zemindar  takes  in  directing  and  aid- 
ing the  agricultural  operations  of  the  cul- 
tivator.    The  zemindar,  it  is    perfectly 
notorious,  takes  no  part  in  controlling  or 
assisting  the  various  processes  of  agricul- 
ture, for  I  do  not  consider  the  advance  of 
Tuccavee  for  seed,  made  occasionally  in 
frontier  or  jungly  districts,  as  anything 
but  partial  exceptions  not  to  be  taken 
into  account.     He   bears    none   ot   the 
risk.     He  supplies  none  of  the  capital. 
He  makes  no  contribution  to  the  ryot's 
stock,  and  he  is  never  anywhere  charged 
with  the  erection  or  the  repairs  of  the 
ryot's  houses,  which  do  not  belong  to, 
and    are    never    claimed    by,    him,    but 
which  are  invariably    removed    by    the 
ryot,  when  he  changes  his  residence  to 
some    other    village.      Nothing,    then, 
which  can  be  discovered  in  the  familiar 
and  social  relations  between  the  zemindar 
and  the   ryot   would  seem  to  authorize 
us  to  say  that,  when  the  value  of  pro- 
duce increases  by  the  sheer  growth  of 
the  country  in  prosperity,  by  the  intro- 
duction and  extension   of  Railways,  by 
the  rise  in  prices,  by  the  general  securi- 
ty of  property,  and  by  the  gradual  ex- 
pansion of  civilisation,  the  ryot  is  to  get 
nothing,  and    the    zemindar    is  to  take 
everything.     That  a  reasonable  share  of 
the  increase  is  to  fall  to  the  zemindar  on 
account  of  his  increased  expenses  and 
his  unquestioned  position  and  rights,  is 
admitted,   so  as  to   make   the  division 
fair  and   equitable ;  but  it  must  be   so 
to  both   parties.      And   this  requisition 
will  be  hardly  satisfied  by  deducting  in 
the  ryot's  favor  the  mere  increase  of  the 
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cost  of  production.  In  many  cases  this 
may  be  much  less  than  the  increase  in  the 
value  of  the  produce.  And  in  all  cases 
it  will  not  amount  to  a  recognition  of 
the  rights  and  position  of  the  ryot. 

Can  we,  then,  find  any  grounds  for 
such  a  rule  in  the  actual  wording  or  in 
the  presumed  intent  of  the  law?  Surely, 
as  far  as  mere  words  are  concerned,  we 
cannot.  Had  the  Statute  been  intended 
thus  to  solve  all  our  difficulties,  nothing 
would  have  been  more  simple  than  to 
add  a  Section  to  that  effect.  Instead  of 
any  such  plain  direction,  we  have  the 
words  "  fair  and  equitable  rates.'*  But 
what  of  fairness  or  of  equity,  it  may  be 
asked,  can  there  be  discerned  in  a  system 
which  would  take  away  all  the  advan- 
tages of  an  increase,  when  there  is  an 
increase,  from  one  person  who  bears  the 
labor  of  cultivation,  the  risk  of  the 
seasons,  and  the  chances  of  the  market, 
and  would  make  over  the  same  to  another 
person  who  has  no  such  burden  and  no 
such  chances  to  bear?  It  may  be  a  source  of 
regret  that  the  law  did  not  lay  down  some 
more  precise  rule  or  formula  than  the 
words  "fair  and  equitable  rates,''  or  even 
that  the  Courts  of  Justice  are  at  all  made 
the  vehicle  of  expounding  the  law  in  the 
matter;  but,  as  we  are  bound  to  consider 
and  decide  the  point,  I  do  not  see  how 
we  can  give  everything  to  the  zemindar, 
if  we  pay  due  attention  to  the  ordinary 
meaning  and  import  of  language. 

So  much)  then,  for  the  language  of  the 
law.  Then  can  we,  admitting  the  want 
of  precision  in  the  language  of  the  Sec- 
tion, support  the  above  principle  on 
what  we  may  conceive  to  have  been  the 
intention  of  the  Legislature?  Now,  the 
intent  and  scope  of  Act  X.  of  1859  was 
much  canvassed  before  and  at  the  time 
of  its  passing.  The  Legislature  avowed- 
ly came  forward  to  fulfil  the  pledges  of 
the  Legislature  of  1 793,  to  repair  its  own 
unfortunate  omissions,  to  supply  what, 
owing  to  the  neglect  and  apathy  of  the 
zemindars,  had  not  been  conferred  on 
the  ryot,  and  to  place  the  whole  of 
the  relations  between  the  two  parties 
on  a  more  satisfactory  and  equitable 
footing  —  on  a  footing  which  should 
laise  and  elevtite  the  ryot,  while  it  in  no 


way  impaired  those  substantial  rigfits 
which  I^rd  Cornwallis  had  guaranteed 
to,  or  had  conferred  on,  the  native  gen- 
try of  Bengal.  Some  of  the  men  who 
passed  that  well-known  Statute  were  men 
of  intimate  knowledge  of  the  Revenue 
Laws,  and  of  the  habits  of  the  people, 
and  all  were  men  distinguished  hj 
philanthropy,  and  by  active  sympathies 
for  the  general  well-being  of  the  people. 
Did  they,  then,  deliberately  sit  down  to 
enact  a  law  which,  on  one  of  the  most 
constant  and  fertile  sources  of  dispute 
and  disagreement,  laid  it  down  that  the 
ryot,  for  whose  interest  the  law  was 
passed,  was  to  derive  no  benefit  from  the 
general  good  government  and  increas- 
ed prosperity  of  the  country,  and  that 
the  zemindar,  to  whose  neglect  the  law 
was  in  part  owing,  should  derive  all  the 
benefit  ?  1  cannot  gather  from  the  debates 
that  such  was  their  intention,  nor  can  I 
think  any  such  ruling  as  that  proposed 
for  our  acceptance  would  have  receiv- 
ed their  sanction,  or  would  have  been- 
consistent  with  their  notions  of  what  is 
•'  fair  and  equitable."  We  must  constant- 
ly bear  in  mind  that  we  are  now  sitting  to 
carry  out  their  intentions,  and  to  apply, 
practically,  in  the  contests  between  both 
parties,  a  rule  which  is  to  have  equity 
and  fairness  to  both  for  its  base.  Now,  if 
the  rent  of  the  zemindar  rises,  without 
any  effort  on  his  part,  in  the  proportion 
and  scale  on  which  it  was  originally  fixed 
by  the  custom  of  the  country  and  the 
consent  of  both  parties,  I  do  not  think  that 
it  can  be  said  that  it  does  not  rise  in  fair- 
ness and  equity  as  far  as  he  is  concerned. 

It  follows,  then,  that  I  can  discover  no- 
thing to  support  this  second  principle  of 
enhancing  rents,  either  in  the  consistency 
and  plausibility  of  the  theory  itself,  or  in 
the  Common  Law  of  the  country,  or  in  the 
relations  in  which  the  zemindar  stands  to 
the  agriculturist,  or  in  the  positive  langu- 
age and  wording  of  the  enactment,  or  in 
the  supposed  intentions  by  which  the 
Membersof  the  Legislature  were  actuated 
at  the  time.  I  must  therefore  reject 
the  same  as  not  implied  or  recognised  by 
the  customs  of  the  country,  and  as  not 
warranted  by  the  laws  of  the  State. 

In  fact,  this  principle  can  be  adopted 
only  on  the  th^roy  that   no  ryofs,  no 
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ordinary  resident  cultivators,  none,  in 
fact,  except  khood-kasht  kudeemee  ryots, 
or  ryots  who  can  prove  their  existence 
as  far  back  as  the  Decennial  Settlement, 
have  any  rights  of  occupancy,  or  had 
any,  until  Act  X.  conferred  the  same  on 
them  by  its  celebrated  Section  6.  But 
the  lengthy  arguments  in  the  case,  and 
Mr.  Justice  Trevor's  judgment,  as  well 
as  Mr.  Campbell's,  and  those  of  my 
colleagues  which  I  have  for  the  first 
time  heard  to-day,  have  clearly  shown 
and  have  satisfied  me  that  such  is  not 
» the  case,  and  indeed  the  theory  with 
which  I  am  dealing  can  only  be  support- 
ed by  holding  that  the  ordinary  khood- 
kasht  ryot  who  came  into  existence  after 
1793,  in  the  spread  of  agriculture  which 
marked  the  British  Rule,  is  a  mere  tiller 
of  the  ground,  who  has  no  permanent 
connection  with  or  beneficial  interest  in 
the  soil:  that  evictions  and  ejectments 
have  been,  not  only  occasionally  avowed 
in  legislative  theory,  but  have  been 
largely  resorted  to  in  practice :  that 
between  1793  and  1859  the  whole 
Common  Law  of  the  country  has  been 
obliterated,  and  the  feelings  and  customs 
of  the  population  from  the  highest  to  the 
lowest  have  been  completely  revolution- 
ized: and  that  the  right  of  occupancy 
given  by  Section  6  allows  no  ryot,  ex- 
cept the  class  of  kudeemee  khood-kasht, 
anything  but  the  preferential  right  to 
squat,  and  to  accept,  if  not  a  mere  rack- 
rent,  at  least  a  rent  which  practically  ex- 
cludes him  from  all  participation  in  the  sur- 
rounding prosperity  of  the  country,  and 
reduces  him  to  a  dead  and  uniform  level 
of  risk  and  hard  work,  for  the  pure  bene- 
fit of  the  zemindar,  without  any  prospect 
of  amelioration  or  increase  of  his  own. 

Not  to  go  over  the  same  ground  of  the 
Regulations  and  Acts  unnecessarily,  it 
may  be  stated  with  confidence  that  the 
reverse  of  all  the  above  considerations 
is  the  case.  Khood-kasht  or  resident 
ryots  from  father  to  son  were  always 
considered  to  have  a  right  to  remain  on 
the  land  so  long  as  they  paid  their  rent. 
Customary  rates  and  Pergunnah  rates 
recur  again  and  again  in  our  legislation. 
The  zemindar  with  all  his  powers  and 
right%  large  as  they  no  doubt  are,  is  not 
^n  absolute  landholder.     The  ryot  has 


an  interest  in  the  land  mu^ch  beyond  that 
of  a  mere  day-laborer  or  of  a  person 
entitled  to  the  wages  and  the  enhanced 
cost  of  production.  The  Regulations  and 
Acts,  extending  over  a  period  of  years, 
universally  appeal  to  precedent,  and 
nowhere  actually  annul  or  obliterate  the 
solemn  pledges  of  1793. 

Possibly,  the  Legislature,  in  seeking 
to  repair  neglect  and  omission,  may  have 
extended  the  privileges  of  occupancy  at 
fair  and  equitable  rates,  to  classes  who 
otherwise  would  not  have  obtained  it  had 
things  been  left  to  themselves.  Py- 
kasht  tenants,  and  even  mere  squatters, 
may  now,  .after  12  years,  unless  the 
zemindar  be  vigilant,  claim  rights  of 
occupancy,  which  the  Courts,  interpret- 
\^g  Act  X.  of  1859,  may  be  compelled  to 
uphold  in  their  favor.  But  we  are  not 
dealing  with  such  a  case  in  this  instance, 
nor  have  the  generality  of  the  cases  that 
have  come  before  the  Court  been  of  this 
kind.  In  nearly  all  cases,  rights  of  20 
and  30  years  have  been  pleaded.  In  any 
view,  we  are  to  administer  and  not  to 
alter  the  law,  and  we  cannot  take  into 
our  consideration  any  particulars  in 
which  legislation  perhaps  went  beyond 
that  which  popular  custom  and  general 
practice  would  have  warranted. 

Finding,  then,  the  second  theory  to 
require  for  its  support  a  state  of  things 
other  than  exists  and  other  than  the 
Legislature  has  all  along  recognized,  I 
come  to  the  last  rule,  the  rule  of  pro- 
portion. 

No  via  quart  a  is  proposed,  or  even 
hinted  at,  for  our  acceptance.  This  rule 
of  proportion,  it  seems  to  me,  will  com- 
bine many  of  the  requisites  for  which 
we  ought  judicially  to  look,  in  laying 
down  general  principles, on  which  zemin- 
dars can  make,  and  Courts  can  enforce, 
claims.  It  will  proceed  from  the  basis 
of  ancient,  recognized,  and  universal 
custom,  and  it  will  adapt  that  ancient 
custom  to  a  new,  a  higher,  and  an  im- 
proved state  of  things.  It  will  be  in 
strict  conformity  to  what  I  understand 
to  be  the  intention  of  the  Legislature, 
and  to  what  I  think  is  a  just  interpreta- 
tion of  the  words  of  Act  X.  It  will 
depend  on  evidence,  which,  in  most  cases, 
will    be    ascertainable    without    extra* 
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ordinary  difficulty,  viz,^  evidence  as  to 
what  is  the  present  price  of  various  kinds 
of  produce  compared  with  the  price  of  the 
same  articles  some  ten,  or  twenty,    or 
thirty  years  ago.    I  believe  that  materials 
do  exist  for  this  enquiry,  and  that  there 
are  men  in  every  Haut,  Gunge,  or  Bazar  in 
the  country,  who  will  supply  such  informa- 
tion.    By    eliminating   all  the   cost   of 
production,  one  additional  source  of  con- 
fusion and  intricacy  will  be  removed,  and 
all  minute  and  almost  impracticable  en- 
quiries into  wages,  stock,  profits,  and  the 
like,  will  be  saved.     Then,  as  regards  the 
zemindars,  it  seems  to  me  that  such  a 
plan  will  be  equally  *'  fair  and  equitable'* 
to    him.     Without   an    additional   anna 
of  expenditure,  without  any  increase  of 
risk,    or   any    new   share  of  contingen- 
cies, he  will  be  able  to  raise  his  rents, 
not  merely  to  the  level  of  local  or  Per- 
gunnah    rates,    but    generally    all    over 
his  zemindary,  in  proportion  to  his  own 
naturally  increasing  expenses,  and  to  the 
more  substantial  wealth  and  prosperity 
of  the  ryots  of  his  estate.     He  will  share, 
iike  others,  in  the  advantages,  as  well  as 
in  the  disadvantages,  of  a  general  rise  of 
prices.    There  areno  doubt  cases  in  which 
it  may  be  difficult  to  ascertain  the  old 
rates  at  which    rents    were    fixed ;    and 
there  may  be  others  to  which  the  proposed 
rule  will  not  apply  at  all.     In  regard  to 
the  latter,  Mr.  Justice  Trevor's  judgment 
leaves  the  point  open  ;  and  in  regard  to 
the  former,  all  we  can  say  is  that  there 
is  no  rule  that  the  wit  of  man  can  devise 
under  the  present  state  of  the  law,  which 
may   not  be  difficult  of  application  on 
some  occasions,  or  may  not  work  hard- 
ship or  apparent  injustice  on  others.  The 
worst  that  can  be  adduced  against  the 
proposed  rule  is   that   it   may   be   un- 
equal, difficult  of  application,  or  uncer- 
tain   in    effect.      But   what    is   certain, 
and   the  only   thing  that   is  certain   at 
present,    is,    that  the  rule   in  the  case 
of  Ishur  Ghose  has  not  only   not  fur- 
nished other  zemindars  and  the  subor- 
dinate Courts  with  an  useful  and  avail- 
able  precedent,   but  that  after  all   the 
time,  the  toil,  and  the    great    learning 
that  has  been  expended  on  that  case,  we 
are  not  told   that   it  has   even   settled 


the  question  finally  between  the  actual 
parties  to  the  suit. 

After  this,  I  think  we  can  have  little 
hesitation  in  adopting  the  rule  of  pro- 
portion as  our  guide.      There  is,  in  fact, 
no  other  resource  left.      Other  modes  of 
adjustment  have  been  successively  cut 
away  from  under  our  feet,  by  a  prepon- 
derance   of    argument,  or  by   the  sure 
test  of  experience.      I  admit   that  the 
Courts  of  this  country  are  placed  in  this 
matter  in  a  position  which,  it  is  not  too 
much  to  say,  resembles  that  of  no  other 
Courts  in  the  world.     If  the  principle  of 
competition  be  anywhere  fully  establish- 
ed, the  rents  of  lands  are  settled  on  the 
well-known  maxims  of  Political  Economy, 
demand  and  supply,  and  Law  Courts  have 
very  little,    if  anything,  to  do  with  the 
decision  of  such  questions.     If  the  Legis- 
lature had  laid  down  a  distinct  and  detail- 
ed principle  for  regulating  enhancement, 
,  then   Courts  would  only  have  to  apply 
I  that  principle,  as  they  would  any  other. 
!  But    with    us    competition    is    a    mere 
theory,  and  the  law  has  failed  to  lay  down 
a  principle,  except  in  vague  and  general 
language.  We  must  remember,  however, 
that  zemindars  have  been  accustomed  to 
bring  their  cases  of  enhancement  and  of 
rents  into  our  Courts  from  the  earliest 
period  of  our  rule,  and  that  this  system, 
which  forces  them  into  Courts,  and  which 
thus  contradicts  all  assumption  of  abso- 
lute and  unqualified  rights  on  their  part, 
is  no  strange  or  novel  system  to  them. 

We  must,  then,  do  the  best  in  our 
power,  and  by  a  resort  to  past  custom,  as 
well  as  by  a  consideration  of  the  present 
circumstances  of  the  time  and  country, 
and  of  the  intent  and  language  of  the 
law,  we  must  endeavour  to  discover  some 
rule  which  shall  not  be  too  cumbrous  for 
the  machinery  at  our  disposal  to  work, 
which  shall  prove  itself  to  be  of  general 
but  not  perhaps  universal  adaptation, 
which  shall  carry  out  the  intentions  of 
the  Legislature,  which  shall  be  neither 
too  much  in  advance  nor  too  much  behind 
the  feelings  of  the  age,  and  which  shall 
be  fair  to  the  ryot,  while  it  is  not  inequit-* 
able  to  th^  zemindar. 
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The  rule  of  proportion,  as  far  as  I  can 
judge  at  present,  seems  to  me  to  combine 
all  these' requisites;  and,  in  any  view  of 
the  case,  to  come  closer  to  the  mark  and 
to  interpret  the  enactment  better,  than 
any  other  rule  which  has  either  been  dis- 
cussed in 'theory,  or  been  tried  in  prac- 
tice. 

I  would  therefore  transmit  to  the  Divi- 
sion Court,  and  as  a  consequence  to  all 
the  subordinate  Courts,  the  answer  pro- 
posed by  Mr.  Justice  Trevor,  with  which 
answer  I  hereby  intimate  my  entire  con- 
currence, so  that  the  various  classes  of 
subordinate  Judges  may  know  in  what 
particular  decision  they  are  to  find  the  law 
of  the  majority  of  the  Court.  In  support 
of  that  judgment,  and  with  regard  to  the 
principles  laid  before  us,  I  have  thought 
it  expedient  separately  to  record  my  own 
reasons.  I  may  add,  after  this  consider- 
ation of  the  case  judicially,  that,  without 
any  extravagant  expectations  that  such 
a  ruling  will  dispose  of  all  the  difficulties 
as  to  rents  all  over  the  Lower  Provinces, 
I  entertain  a  hope  that  it  will  go  some 
way  to  decide  matters,  that  it*will  be 
capable  of  adaptation  to  the  general 
circumstances  of  the  country,  that  it  will 
tend  to  bring  the  interests  of  both  parties 
closer  together,  and  that  it  will  be 
welcomed  as  a  relief  by  the  ryots,  and 
perhaps  even  as  a  boon  by  some  of  the 
zemindars. 

Note. — I  append  a  List  of  the  Laws,  the  Cases, 
and  the  Books,  quoted  in  the  course  of  argument 
in  this  lengthy  and  important  case. 
Regulations  L  and  IL  of  1793. 

„  VI I L  of  ditto,  Section  6,    Clause 

2;  Sections  51,  55,  56,  and  66. 
Regulation  XIX.  of  ditto. 

XLIV.  of  ditto,  Section  5. 

IV.  of  1794. 

L.  and  LI.  of  1795,  Section  10. 
VII.  of  1799,  Section  29. 
LVII.  of  1803. 

V.  of  1 812,  Sections  6  and  7. 

IV.  of  1805,  Section  7. 
VII.  of  181Q. 

V.  of  1816.' 
XI.  of  1822,  Section  32. 

Act  XII.  of  1841,  Section  28. 
„    I.  of  1845,  Section  26. 
„    X.  of  1859,  Sections  3,  4,  5,  6,  13,  17. 
Harington's   Analysis,   Vol.    II.,    pages    183- 

188. 
Harington's   Analysis,    Vol.    III.,    pages    228, 
231,  233,  235,  369,  423,  436,  460,  and  481. 
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Minute  of  Lord  CoriYwallis,  3rd  February 
1790. 

Despatch  of  Court  of  Directors,  tgfth  Sep- 
tember 1792. 

Fifth  Report,  18 12,  pages  16,  19,  20,60,  206, 
478,  and  para.  370. 

S.  D.  A.  Reports,  1855,  nth  July,  page 
357;  '856.  i6th  May,  page  443- 

Marshall's   Reports,    nth    November   i86z, 

page  379- 
Weekly  Reporter  (Sutherland),   1864,  May 

14th,   September    14th,    November    26th 

and  December  22nd. 


Mr.  Justice  Kemp, — As  considerable 
difference  of  opinion  exists  as  to  the 
principles  upon  which  suits  for  enhance- 
ment of  rent  brought  by  a  landlord 
against  a  ryot  having  a  right  of  occu- 
pancy, on  the  ground  that  the  value  of 
the  produce  has  increased  otherwise  than 
by  the  agency  or  at  the  expense  of  the 
ryot,  are  to  be  determined,  and  as  there 
appear  to  be  conflicting  decisions  upon 
the  subject,  the  question  has  been  refer- 
red for  the  decision  of  a  Bench  consist- 
ing of  all  the  Judges  of  this  Court. 

A  preliminary  question  was  raised  and 
argued  with  reference  to  the  wording  of 
Section  6,  Act  X.  of  1859,  whether  the 
Section  is  to  be  construed  retrospectively 
or  prospectively. 

The  Section  runs  thus:  "Every  ryot 
who  has  cultivated  or  held  land  for  a 
period  of  12  years  has  a  right  of  occu- 
pancy in  the  land  so  cultivated  or  held 
by  him,  whether  it  be  held  under  a 
pottah  or  not,  so  long  as  he  pays  the  rent 
payable  on  account  of  the  same,  but  this 
rale  does  not  apply  to  khamar,  neej  jote, 
or  seer  land  belonging  to  the  proprietor 
of  the  estate  or  tenure,  and  let  by  him  on 
lease  for  a  term  or  year  by  year,  nor  (as 
respects  the  actual  cultivator)  to  lands 
sub-let  for  a  term  or  year  by  year,  by  a 
ryot  having  a  right  of  occupancy.  The 
holding  of  the  father  or  other  person 
from  whom  a  ryot  inherits,  shall  be 
deemed  to  be  tte  holding  of  the  ryot 
within  the  meaning  of  this  Section" 

On  this  point  1  give  ray  opinion  with 
much  diffidence.  I  would  observe  that, 
though  it  is  generally  true  that  a  Statute 
shall  not  be  so  construed  as  to  operate 
retrospectively,  still  if  the  words  are  plain 
and  manifest,  and  cati  have  no  meaning 
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unless  such -a  construction  be  adopted, 
the  Court  is  bound  to  give  effect  to  them 
notwithstanding  any  particular  hardship, 
inconvenience,  or  deteriment  which  may 
be  thereby  occasioned.  It  appears  to  me 
that  the  words  used  by  the  Legislature 
in  the  said  Section  will  admit  of  no  other 
reasonable  interpretation  than  that  the 
Legislature  intended  them  to  be  constru- 
ed retrospectively. 

As  to  the  principle  upon  which  suits 
for  enhancement  of  rent  against  a  ryot 
with  a  right  of  occupancy  are  to  be  de- 
termined, I  am  of  opinion  that  the  jumma 
hitherto  paid  by  the  tenant  must  be 
presumed  to  be  fair  and  equitable,  and 
that  it  cannot  be  enhanced  unless  the 
landlord  upon  whom  the  onus  lies  can 
prove  that,  under  some  one  of  the  grounds 
laid  down  in  Section  17  of  Act  X.  of 
1859,  the  jumma  is  liable  to  enhance- 
ment. 

Much  has  been  said  in  the  course  of 
this  protracted  argument  on  the  subject 
of  the  status  of  the  ryot  prior  to  the 
enactment  of  Act  X.  of  1859.  It  has 
been  contended  by  the  learned  Counsel 
for  the  zemindars  that,  previous  to  the 
aforesaid  enactment,  the  only  ryots  who 
had  any  rigths  of  occupancy  at  all  were 
the  kudeemee  khood-kasht  ryots.,  or  th.eir 
descendants;  and  that,  with  the  exception 
of  tenants  of  that  class,  all  other  tenants 
whose  tenures  were  either  created  at 
some  time  subsequent  to  the  Perpetual 
Settlement,  as  well  as  those  who,  to  use 
the  words  of  the  learned  Counsel,  Mr. 
Doyne,  are  the  mere  creatures  of  Act  X., 
are  mere  tenant s-at- will,  liable  to  eject- 
ment at  the  caprice  of  the  zemindar,  un- 
less they  pay  the  highest  rate  of  rent 
which  can  be*  obtained  by  competition. 
On  the  other  hand,  it  was  argued  by  the 
pleader  for  the  ryots.  Baboo  Dwarkanath 
Mittcr,  who  conducted  their  case  with 
very  great  ability,  that  both  previous  to 
and  subsequent  to  the  Perpetual  Settle- 
ment, indeed  up  to  the  passing  of  Act  X., 
no  ryot  of  any  description  or  class  could 
be  ejected  as  long  as  he  paid  his  rent 
according  to  the  P^rgunnah  ratt-s,  or,  in 
the  absence  of  such  rates,  according  to 
customary  and  prevailing  rates. 


It  appears  to  me  to  be  unnecessary  to 
record  an  opinion  at  any  length  upon 
the  vexed  question  of  the  rights  and 
status  of  the  ryot  at  the  time  of  the  Per- 
petual Settlement  and  subsequent  thereto 
up  to  the  passing  of  Aft  X.  of  1859,  in- 
asmuch as  that  enactment  has  defi- 
nitely declared  what  the  rights  of  the 
ryots  are.  I  shall  content  myself  with 
briefly  stating  that,  in  my  opinion,  prior 
to  the  Perpetual  Settlement,  the  zemin- 
dars possessed  no  absolute  or  proprietary 
title  in  the  soil,  that  such  title  was  for 
the.  first  time  and  gratuitously  vested  in 
them  by  the  British  Government.  The 
name  of  zemindar  was  wholly  unknown 
to  the  Hindoos,  and  was  borrowed,  toge- 
ther with  the  office,  from  Mahomedan 
institutions.  During  the  Hindoo  Admi- 
nistration, the  ryot  was  the  real  proprie- 
tor of  the  soil ;  cultivated  land,  says  the 
text  of  Menu,  *'  is  the  property  of  him 
wlio  first  cleared  and  tilled  it." 

The  zeipindars  under  the  Mahomedan 
Government  were  mere  contr^ictors,  col- 
lectors, or  farmers  of  the  revenue,  re- 
ceiving- a  *percentage  for  their  trouble 
and  responsibility,  and  small  grants  of 
land  in  the  shape  of  nankar  or  chakeran 
for  their  subsistence.  I  am  further  of 
opinion  that  the  settlement  was  originally 
made  with  the  ryots,  the  Sovereign  re- 
ceiving a  portion  of  the  crop  either  in 
kind  or  in  money,  and  the  ryot  the 
remainder ;  what  this  portion  was  is  vari- 
ously stated  by  different  authorities,  but 
this  much  is  abundantly  clear,  that  the 
"  asul  jummabundee  *'  was  based  upon  a 
rule  of  proportion  and  on  custom,  and 
not  fixed  by  competition,  and  that  as  long 
as  the  ryot  paid  the  assessment  fixed,  or 
was  willing  to  do  so,  he  was  not  liable  to 
ejectment. 

When  the  proprietary  title  in  the  soil 
was  vested  in  the  zemindarsby  the  British 
Government,  the  rights  of  the  ryots  were 
expressly  reserved,  and  the  framers  of 
the  Perpetual  Settlement  distinctly  inti- 
mated to  the  zemindars  that  the  Govern- 
ment reserved  to  itself  the  power  of  en- 
acting such  Regulations  as  it  might  deem 
necessary  and  proper  for  the  protection  of 
the  ryots  and  other  cultivators  of  the  soil, 
and  that  no  zemindar  or  other  actiial  pro- 
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prietor  of  the  land  would  be  entitled  on 
that  account  to  make  any  objection  to 
the  fixed  assessment  which  they  had  re- 
spectively agreed  to  pay.  (See  Clause 
I,  Section  8,  Regulation  I.  of  1793.) 

The  Hon'ble  Court  of  Directors,  in 
their  Minute  conveying  their  sanction  to 
the  Permanent  Settlement  with  the  ze- 
mindars, remarked  —  **  We  expressly  re- 
serve the  right,  which  clearly  belongs  to 
us  as  Sovereigns,  of  interposing  our  au- 
thority in  making  from  time  to  time  all 
such  regulations  as  may  be  necessary  to 
prevent  the  ryots  being  improperly  dis- 
turbed in  thexT possessiofif  or  loaded  with 
unwarrantable  exactions,  such  interposi- 
tion being  clearly  consistent  with  the 
practice  of  the  Mogul  Government,  un- 
der which  it  appeared  to  be  a  general 
maxim  that  the  immediate  cultivator  of 
the  soil  duly  paying  his  rent  should  not 
be  dispossessed  of  the  land  which  he  occu- 
pies!^ (See  page  189,  Volume  II.,  Har- 
ington's  Analysis.) 

In  the  Minute  recorded  by  the  Marquis 
of  Cornwallis  on  the  3rd  of  February 
1790,  His  Lordship  observed  "that 
every  beegah  of  land  cultivated  by  the 
ryots  must  have  been  cultivated  by  an 
express  or  implied  engagement,  that  a  cer- 
tain sum  should  be  paid  for  each  beegah 
and  no  more,  and  that  the  rents  of  an 
estate  can  only  be  raised  by  inducing 
the  ryots  to  cultivate  the  more  valuable 
articles  of  produce,  or  by  clearing  the 
extensive  tracts  of  waste  land  which  are 
to  be  found  in  almost  every  zemindaree 
in  Bengal.*'  In  another  part  of  the  same 
Minute  are  the  following  remarks : 
"  Neither  is  the  privilege  which  the  ryots 
in  many  parts  of  Bengal  enjoy  of  holding 
possession  of  the  spots  of  land  which  they 
cultivate,  so  long  as  they  pay  the  reve- 
nue assessed  upon  them,  by  any  means 
incompatible  with  the  rights  of  the  zemin- 
dars. Whoever  cultivates  the  land,  the 
zemindar  can  receive  no  more  than  the 
established  refit  which  in  most  places  is 
fully  equal  to  what  the  cultivator  can 
afford  to  pay.  To  permit  him  to  dispos- 
sess one  cultivator  for  the  sole  purpose 
of  giving  the  land  to  another,  would  be 
vesting  him  with  a  power  to  commit  the 
wanton  act  of  oppression  from  which  he 
would^derive  no  benefit." 


From  these  remarks,  it  appears  to  me 
clear  that  His  Lordship  was  sensible  that 
the  ryots  had  rights,  and  that  their  rents 
were  fixed  upon  some  established  and 
customary  principle. 

All  the  old  Regulations  from  1793  to 
181 2  speak  of  Pergunnah  rates  as  fixed 
by  custom  and  not  by  competition,  and 
Section  7,  Regulation  IV.  of  1794,  enacts 
that  **  no  proprietor  of  land  shall  require 
ryots  to  take  out  pottahs  at  higher  rates 
thari  the  established  rates  of  the  Pergun- 
nah for  the  same  quality  and  description 
of  land,  but  that  ryots  shall  be  entitled  to 
have  such  pottahs  renewed  at  the  estab- 
lished rates." 

The  old  Sale  Laws  make  clear  men- 
tion of  the  established  rates;  and  it  was 
only  in  1822  by  Regulation  XI.  of  that 
year  that  even  an  auction-purchaser  at 
a  sale  for  arrears  of  the  Government 
revenue  could  eject  occupant  ryots,  and 
this  power  of  ejectment  was  taken  away 
from  them  in  the  case  of  ryots  with 
rights  of  occupancy  by  Aft  XI.  of  1859. 

To  come  to  Aft  X.  —  and  by  this  Aft 
alone  all  suits  for  enhancement  of  rent 
must  be  determined  —  we  find  three 
classes  of  ryots  defined — 

i^^. — Those  who  are  protected  from 
enhancement  under  Sections  3  and  4. 

2nd. — Those  who  have  rights  of  occu- 
pancy as  declared  in  Section  6,  and  whose 
rent  is  not  liable  to  enhancement  as  a 
rule,  but  only  on  certain  grounds  and 
circumstances  which  must  be  strictly 
proved  by  the  zemindar,  and 

2^rd, — Tenants  who  have  no  right  of 
occupancy,  and  who  may  therefore  be  said 
to  be  tenants-at-will. 

In  the  present  instance,  we  are  dealing 
with  the  cases  of  ryots  coming  under 
the  second  class. 

Admitting,  then,  that  the  zemindar 
has  established  a  ground  for  enhance- 
ment, viz.^  that  the  value  of  the  produce 
has  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryot, 
on  what  principle  is  the  rent  to  be  en- 
hanced ? 

Mr.  Justice  Campbell  has  very'  clearly 
shown  in  his  judgment  referring  these 
cases  that  there  is  no  fixed  rule  for  the 
guidance   of  the  Lower  Courts.     Each 
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Court  proceeds  ujjon  sonre  arbitrafy  rule 
of  its  own,  and  even  the  same  Court  is 
not  guided  by  one  uniform  rule,  though 
the  claim  to  enhance  may  be  made  on 
one  and  the  very  same  ground.  It  is, 
therefore,  clearly  a  matter  of  vital  import- 
ance to  the  prosperity  of  the  whole  agri- 
cultural community  that  some  fixed  and 
certain  rule  should  be  established.  Any- 
thing Is  better  th^n  the  present  system 
of  doubt  and  confusion. 

Three  propositions  have  been  submit- 
ted for  our  consideration. 

/j/. — That  a  ryot  who  has  acquired 
a  right  of  occupancy  under  Section  6 
has  no  preference  over  a  third  party  who 
has  not  acquired  such  right,  beyond  that 
of  not  being  liable  to  ejectment  as  long 
as  he  consents  to  pay  the  highest  market 
or  competitive  rate. 

2nii. — That  all  increase  in  the  value  of 
the  produce,  after  deducting  any  increase 
in  the  expenses  of  cultivation,  which  in- 
clude a  fair  and  equitable  rate  of  wages, 
interest  on  stock,  &c.,  is  the  sole  right  of 
the  zemindar,  and  must  be  added  to  the 
old  rent,  the  whole  forming  the  rent  pay- 
able to  the  zemindar. 

jrd, — ^That  the  increased  rent  should 
bear  to  the  old  rent  the  same  proportion 
as  the  former  value  of  the  soil  bears  to 
its  present  vahie. 

The  first  proposition  has  my  unquali- 
fied disapproval.  It  is  neither  fair  nor 
equitable.  It  deprives  the  occupancy- 
ryot  of  every  privilege  which  Aft  X.  has 
vested  in  him,  and  relegates  him  to  the 
position  of  d  mere  hired  laborer,  without 
a  hope  or  prospect  of  any  amelioration 
of  his  wretched  condition.  The  rights 
of  the  ryots,  though  they  may  have  been 
in  abeyance  for  nearly  a  century,  have 
never  been  lost  to  them ;  the  hope  of 
their  recognition  has  been  too  long  defer- 
red, but  those  rights  have  at  length  been 
conceded  to  them  by  Aft  X.  The  Select 
Committee  who  sat  on  the  Bill — Aft  X. — 
remarked  that  the  *'  recognition  of  a  right 
of  occupancy  in  the  ryot  necessarily  im- 
plies sTome  limit  to  the  discretion  of  the 
landlord  in  adjusting  the  rent  of  the 
person  possessing  such  a  right."  If  the 
ryot  with  a  right  of  occupancy  is  liable 
to  ejectment,  unless  he  pays  the  highest 
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rate  of  rent  that  can  be  obtained  by 
competition,  his  position  is  much  the 
same  as  a  £ehant-at-will,  and  the  decla- 
ration that  he  has  rights  of  occupancy 
appears  to  me  io  be  a  mere  mockery. 

The  second  proposition  is  also,  in  my 
opinion,  neither  fair  nor  equitable.  The 
orginal  adjustment  of  the  rent  was  made 
according  to  customary  rates,  and  the 
rent  payable  by  the  tenant  was  not  rent 
proper  in  the  sense  used  by  political 
economists.  The  zemindar  spends  no 
money  in  improving  the  land — he  takes 
no  risks  upon  himself  of  drought,  inunda- 
tion, loss  of  crops,  &c.  On  what  princi- 
ple of  equity  and  fairness  can  he  claim 
the  whole  increase  in  the  value  of  the 
crop  ?  Are  the  ryots  to  benefit  in  no  de- 
gree by  a  ris^  in  the  price  of  agricultural 
produce,  though  they  run  all  the  risk  ? 

The  third  proposition  appears  to  mq 
to  come  up  to  the  standard  of  what  is 
fair  and  equitable  to  both  parties.  The 
theory  is  one  of  easy  application  ;  it  is 
uniform  in  its  operation ;  it  is  one  that 
adapts  itself  to  the  simple  understanding 
of  the  ryot, and  is  not  as  far  as  lean  judge, 
productive  of  loss  to  any  party,  inasmuch 
as  the  rise  in  the  value  of  the  produce 
and  the  rise  in  the  rent  proceed  fiari 
passu.  All  intricate  and  vexatious 
enquiries  and  details,  of  which  both 
parties  are  impatient,  are  rendered  un- 
necessary by  its  adoption;  and  as  no 
better  rule  suggests  itself  to  me,  I  can«» 
not  but  give  it  my  unqualified  approval. 
It  is,  of  course,  very  difficult  to  lay 
down  a  general  rule  which  shall  meet 
the  varied  circumstances  under  which 
suits  for  enhancement  of  rent  may  be 
brought ;  and  in  assuming  the  proposed 
rule  as  the  best  adapted  for  all  but 
exceptional  cases,  I  wish  it  to  be  under- 
stood that  in  cases  where  a  special  con- 
tract exists,  binding  the  parties  to  other 
proportions,  the  rule  will  not  be  applied. 

Mr.  Justice  Morgan. — The  suit  which 
is  before  the  Division  Court  in  special  ap- 
peal is  a  suit  by  the  plaintiff,  apurchaser  of 
an  estate  sold  by  auction  for  arrears  of 
Government  revenue  against  the  defend- 
ant, a  ryot,  who  has  gained  a  right  of 
occupancy  under  the  6th  Section  pf  Aft 
X-.  of  rSsg.     In  form*  it  is  a  suit  for  a 

47-a 


8^ 


Aax. 


THE  WEEKLY  RSPOETSR* 


Rulings. 


[Vol.  IH. 


kubooleut,  but  the  substantial  issue  be- 
tween the  parties  is  admitted  to  be  whe- 
ther the  defendant's  rent  can  be  enhanced 
and  at  what  rate,  the  value  of  the  pro- 
duce of  the  land  having  increased.     The 
question  which  has  been  asked  of  us  by 
the  Division  Court,  and  the  only  question 
which,  I  conceive,  it  is  competent  to  us 
authoritatively  to  answer  on  this  occa- 
sion, relates  to  the  principle  which  the 
Court  should  lay  down  for  the  guidance 
of  the  Deputy  Collector  on  the  trial  of 
the  suit  which  is  to  be  remanded  to  him. 
Many  other  questions  may  arise  in  the 
suit,  and  some  have  been  discussed  here, 
which,  I  think,  it  needless  to  consider, 
beyond  remarking  with  reference  to  one 
of   the   latter   that   in  my  opinion  the 
appropriate  form  of  suit  in  a  case  like 
the  present  is  a  suit  for  enhancement 
brought  after  due  service  of  a  notice 
specifying  the   grounds   on    which    an 
enhancement  of  rent  is  claimed,  accord- 
ing to  the  provisions  of  the  13th  Section 
of  Aft  X.  of  1859. 

The  only  rule  of  decision  which  the 
Legislature  has  provided  to  guide  the 
Courts  in  enhancing  the  rents  of  ryots 
having  rights  of  occupancy,  but  not  hold- 
ing at  fixed  rates  of  rents,  is  that  con- 
tained in  the  6th  Section.  Such  ryots 
"are  entitled  to  receive  pottahs  at  fair 
and  equitable  rates."  These  indefinite 
words  have,  as  may  well  be  supposed, 
received  various  constructions.  In  the 
Courts  below,  it  appears  from  the  case 
now  before  us  that  three  widely  different 
interpretations  have  been  given  to  them  : 
ist,  that  the  rent  should  be  increased  in 
proportion  to  the  net  increase  in  the 
value  of  the  produce ;  2nd,  that  the  in- 
creased rent  should  be  what  upon  open 
competition  may  be  obtained  as  rent; 
3rd,  that  the  increase  in  value  should 
be  equally  divided  between  zemindar  and 
ryot.  And  of  this  last  interpretation, 
again,  it  i«  said  by  one  learned  Judge 
that  the  principle  of  dividing  the  increase 
equally  may  in  many  cases  be  roughly 
equitable,  while  by  another  the  principle 
is  said  to  be  in  fact  no  principle  at  all, 
and  to  be  established  on  no  fair  and 
equitable  basis. 

In  this   Court   there  have  been  two 
conflicting  decisions  which  have  caused 


the  present  case  to  be  referred  to  the 
Full  Court. 

According  to  the  first  of  these  deci- 
sions (Hills  vs.  Ishur  Ghose)  the  Court 
recognized  the  principle  of  competition  as 
the  mode  of  ascertai  ning  the  fair  and  equi- 
table rate  of  rent.     In  the  Chief  Justice's 
judgment  disposing  of  the  application 
for  a  review,  it  is  said,  with  reference  to 
the  terms  of  the  5th  Section  which  have 
been  quoted:     '*  This,   in   my  opinion, 
gave   the   ryot   no   greater    right  than 
would  be  created  by  a  covenant  in  a 
lease  to  renew  it  at  a  fair  and  equitable 
rent.     To  be  fair  and  equitable,  it  must 
be  fair  and  equitable  so  far  as  both  par- 
ties are  concerned,  not  fair  and  equitable 
as   regards  the   ryot,   and    unfair   and 
inequitable  as  regards  the  proprietor  of 
the  land ;  and  it  would  not  be  fair  and 
equitable  to  a  landowner  to. fix  the  rent 
at  a  lower  rate  than   he  could  obtain 
from  a  new  tenant,  if  he  had  not  been 
deprived  by  the  Act  of  the  Legislature 
of  his  power  of  determining  the  tenancy 
and  re-letting  the  land  to  a  new  tenant." 
According  to  the  later  decision  (Shib 
Narain    Ghose    vs.    Kashee    Proshaud 
Mookerjee  and  others),  the  rent  paid  in 
adjacent  places  by  ryots  of  the  same  class 
for  land  of   equal  fertility  will  show  the 
fair  and  equitable  rate  ;  or  if  rents  in  the 
neighbourhood  have  not  adjusted  them- 
selves to  the  altered  circumstances  of  the 
lands,  then  the  adjustment  must  be  "ac- 
cording to  the  method   of   proportioi*, 
that  is,  the  increased  rent  must  bear  to 
the  old  rent  the  same  proportion  as  the 
former  value  of  the  produce  of  the  soil 
bears  to  its  present  value." 

I  agree  with  the  majority  of  the  Court 
in  holding  that  the  first  of  these  two  de- 
cisions is  erroneous.  Whatever  may  be 
the  fair  and  equitable  mode  of  adjusting 
the  rent  between  a  zemindar  and  ryot 
having  a  right  of  occupancy  under  the 
Act,  I  think  that  it  was  not  intended  by 
the  Legislature,  and  that  it  is  not  the 
true  meaning  of  the  words  they  have 
employed,  to  give  to  such  a  ryot  no 
greater  right  or  interest  in  the  land  than 
that  of  retaining  possession  of  it  so  long 
as  he  pays  a  rent  equal  to  that  which 
other  persons  having  no  such  right  may 
be  Willi  og  to  pay. 


1865.] 


Act  X. 


THS  WBXKLT  *RSPORTKK* 


Rulings. 


8r 


I  think,  if  we  advert  to  the  previous 
law,  as  we  must  do  in  order  to  give  a 
proper  construction  to  the  words  **  fair 
and  equitable/'  we  shall  have  little  diffi- 
culty in  concluding  that  this  construction 
is  incorrect. 

Act  X.  of  1859  is  not  for  the  most  part 
an  Act  introducing  new  law.  It  is,  as 
the  preamble  declares,  a  re-enactment 
with  modifications  of  the  provisions  of  the 
then  existing  law  relative  (among  other 
things)  to  the  rights  of  ryots  with  respect 
to  the  delivery  of  pottahs  and  the  occu- 
pancy of  land.  The  Act  defined  and  set- 
tled several  important  questions  connect- 
ed with  the  relative  rights  of  zemindar 
and  ryot  which  had  remained  undefined 
and  unsettled  from  the  commencement  of 
legislation  in  Bengal ;  and  it  further 
collected  in  one  enactment  the  existing 
laws  connected  with  rent  and  the  occu- 
pancy of  land  which  were  before  contain- 
ed in  a  great  number  of  Regulations 
extending  over  a  period  of  60  years. 

It  may  be  that,  while  re-enacting  and 
modifying  and  defining,  the  Act  does,  in 
fact,  in  some  respects,  also  extend  the  old 
law  in  such  a  way  that  not  only  are  old 
rights  restored,  but  some  new  rights  have 
been  created.  However  this  may  be,  it 
is  our  duty  to  give  full  effect  to  all  its 
provisions. 

The  first  question  which  arises  for  our 
decision  is  whether,  by  the  6th  Section, 
a  right  of  occupancy  is  given  to  all  occu- 
pants who  have  occupied  their  present 
holdings  for  1 2  years,  or  only  to  those  who, 
after  the  passing  of  this  Act,  shall  occupy 
for  12  years.  As  to  this,  the  rule  of  con- 
struction is  clear.  Laws  are  generally  to 
be  construed  to  be  prospective,  and  in- 
tended to  regulate  the  future  conduct  and 
rights  of  persons;  but  where  the  intention 
of  the  Legislature  is  manifest  and  unam- 
biguous, the  Court  is  as  much  bound  to 
give  effect  to  it  here  as  in  other  cases. 
The  words  of  the  Section  in  my  judg- 
ment plainly  include  all  occupants  for  12 
years,  as  well  those  whose  occupation  had 
commenced  before  the  Act  passed  as 
future  occupants;  and  this  view  is 
strengthened  by  the  mode  in  which  old 
laws  are  presently  repealed,  the  new  en- 


actment being  evidently  intended  forth- 
with to  supply  their  place. 

I  have  said  that,  in  my  opinion,  we 
must  look  to  the  previous  legislation  on 
this  subject  in  order  to  construe  the  Act 
of  1 859.  Much  of  the  legislation  of  1 793 
remained  in  force  when  the  Act  passed, 
I  will  very  briefly  state  the  effect  of  the 
principal  laws  of  1793  and  of  subse-* 
quent  years ;  but,  before  doing  so,  it  is 
also  necessary  to  advert  to  the  state  of 
things  prior  to  the  commencement  of  our 
legislation. 

Before  the  Permanent  Settlement  and 
from  a  time  long  previous  to  our  rule,  the 
state  of  property  in  land  here  seems  to 
me  to  have  been  a  kind  of  joint  owner* 
ship  between  the  Government  and  the 
cultivators.  The  revenue  of  the  Govern- 
ment was  derived  in  a  great  measure 
from  the  land.  The  Government  was 
entitled  to  a  portion  of  the  produce,  and 
the  cultivator  was  entitled  to  the  rest. 
The  share  of  each  was  ascertained,  and 
the  right  of  the  cultivator  to  hold  his  land 
so  long  as  he  paid  his  assessment  to  the 
Government  was  never  questioned.  It 
is  true  that  the  State  did  not  limit  itself 
to  the  share  of  the  produce  set  apart  for 
it.  It  was  the  judge  of  its  own  wants, 
and  had  the  power  to  exact  at  will  from 
the  cultivator ;  but,  in  fact,  it  so  far  re- 
cognized and  respected  the  established 
mode  of  division  that  its  increased  de« 
mands  did  not  take  the  shape  of  an 
increase  in  the  cultivator's  rent.  The 
"  ussu/ J  umma**  or  original  rent  remained 
unchanged.  Of  the  many  assessments 
which  burthened  the  ryot's  lands,  this  one 
invariably  took  the  lead,  and  had  the  sem- 
blance at  least  of  governing  the  mode  by 
which  the  others  were  determined. 

When  I  say  that  the  State  and  the 
cultivators  were  together  the  owners  of 
the  lands,  I  do  not  mean  to  deny  that 
intermediate  rights  of  property  of  vari- 
ous kinds  existed.  But  such  rights  had 
for  the  most  part,  I  think,  a  later  oriein 
than  the  others.  They  generally  (al- 
though not  always)  originated  either  in 
the  authority  which  was  given  to  persons 
of  various  degrees  to  collect  from  the 
cultivators  the  portion  of  the  gross  pro* 
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duce  which  belonged  to  the  State,  or  in  a 
gift  by  the  State  to  individuals  pf  its  share 
of  the  produce.  Those  who  collected  the 
Government  share  were,  in  fact,  so  far  as 
the  Government  was  concerned,  mere 
stewards  or  administrators, holding  what- 
ever they  possessed  in  that  character  by 
a  very  precarious  and  uncertain  tenure ; 
but,  as  against  the  ryots,  they  undoubtedly 
h^d  great  powers,  and  it  is  certain  that 
they  increased  their  incomesby  collecting 
from  the  latter,  under  various  names  and 
pretexts,  sums  far  in  excess  of  the  amount 
which  they  paid  to  the  Government,  or 
which  the  Government  could  fairly  de- 
mand. But  whatever  was  the  position  and 
authority  of  these  intermediate  persons^ 
they  had  of  right  nothing  that  was  intend- 
ed by  the  State  to  enable  them  to  trench 
upon  the  interests  possessed  by  the  culti- 
vators, and  it  was  the  admitted  right  of 
the  Government,  and  one  which  has  never 
been  relinquished,  to  interpose  its  author- 
ity for  the  protection  of  the  cultivators. 
Indeed  the  ancient  revenue  system  made 
provision  (which  perhaps  our  own  system 
might  well  have  adopted  more  effectually 
than  it  did)  at  once  for  the  protection 
of  the  cultivators  from  oppression,  and 
(or  securing  the  full  legal  right  of  the 
Sovereign,  for  it  was  the  duty  of  cer- 
tain officers  who  were  independent  of  the 
zemindars  to  record  and  preserve  what- 
ever information  was  requisite  to  protect 
the  ryot  from  exactions,  and  the  State 
from  loss.  The  great  body  of  cultivators 
were  persons  settled  on  the  lands  cultiva- 
ted by  them,  and  having  a  right  to  hold 
their  lands  undisturbed  so  long  as  they 
paid  their  dues,  the  amount  of  which  was 
ascertained  (so  far  as  it  was  at  all  law- 
fully ascertained)  neither  by  the  will  of 
the  zemindar  nor  by  competition.  As 
to  th^  latter,  it  has  t)een  well  observed 
thc^t,  "  in  a  situation  in  which  the  revenue 
pf  the  So,veceign  was  increased  in  propor- 
tion, to  th^  number  of  cultivators,  and  in 
yi^hich  a  gre^t;  propo^rtion  of  th^  Ia,nd  con- 
i^inu^^  vx)idof  cultivators,  there  would  be 
a,  con^petitiQ^,  not  of  cultivators  for  the 
l^nd,  Djut  9^  thje  lax\d  fojc  cultivators.  Jf 
a  ryot  cultiva^  £^  piece  pi  ground  and 
punctually  paid  his  assessment,  the  Sov- 
S^^ign  v;ould  b^  f^r  from  auy  wish  to  re- 


move him,  because,  it  would  be  difficult 
to  supply  his  pl^ce."  There  were  also 
other  cultivatof s  who  migrated  frpm  time 
to  tjfne  from  one  place  to  another.  The 
foriper,  the  khood-kasht,  were  by  far  the 
most  numerous  and  important  class, 
The  latter,  the  py-kasht  ryots,  had  little 
or  none  of  the  local  attachment  which 
facilitated  exaction  from  the  fixed  occu- 
pant. They  would  not  submit  to  so  high 
an  assessment  as  the  khood-kasht ;  and, 
when  they'  were  oppressed,  they  easily 
abandoned  the  lands  cultivated  by  them. 

When  tl\e  British  Government  had 
succeeded  to  the  fights  of  the  former 
rul(5rs,and  had  experienced  the  evils  aris- 
ing from  an  arbitrary  and  uncertain 
assessment  p{  the  Government  revenue, 
it  was  resolved  to  fix  permanently  the 
annual  payment  to  be  received  by  the 
Gpvernment  (sp  as  to  give  inducements 
to  pther  persons  h^^ving  interests  in  the 
land  to  improve  and  extend  cultivation), 
and  alsp  to  convert  the  zemindars  intQ 
landowners. 

The  Regulations  of  1793  finally  estab- 
lished the  permanency  of  the  Settlement, 
Those  Regulations  and  the  contempora- 
neous public  papers,  which  have  been 
quoted  on  both  sides  during  the  argu- 
ment, clearly  show  both  what  was  then 
given  to  the  zemindar,  and  what  was 
withheld  from  him.  fn  my  judgment, 
he  received  nothing  from  the  State  which 
cap  justify  the  a,rgi^ment  which  has 
been  put  forward  on  his  behalf,  that 
his  vested  rights  ^re  inn  paired  by  the 
consitruction  of  the  late  Act  which  we 
are  about  to  adopt.  By  the  limitation 
of  the  Government  demand  and  the 
conversion  pf  his  zemindaree  tenure 
into  a  right  of  proprietorship,  he  gained 
much.  Henceforward  he  alone  was 
entitled  to  the  profits  to  arise  from  the 
cultivation  of  t,he  vast  t^£^cts  which  thea 
lay  waste  and  uQculjtivated,  ^nd  fro;n  the 
growth  by  the  ryots,  of  the  more  valuable 
articles  of  produce  on  which  an  increased 
rent  was  p^ya^ble.  But  the  estate  of  which 
he  becam;e  the  proprietoif  was  not  aa  un- 
encumbered estate,  with  which  he  was  free 
to  deal,  as  if  he  alone  was  the  proprietor.. 
Besi4^s  the  Gpvernment;  revenue,  tfau^re 
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were  other  charges  upop  it  which  inate- 
fially  limited  his  Qwpership.  The  ryots 
having  rights  of  occupancy  did  not  de- 
rive their  rights  from  him,  but  from  a 
title  anterior  to  his ;  and  the  Govern- 
ment, in  its  bounty  to  the  zemindar,  gave 
only  what  it  justly  could  give,  that  is  to 
say,  what  belonged  to  itself,  nor  what 
belonged  to  others.  Nothing  was  given 
to  hin)  whiph  could  trench  upon  the  cul- 
tivators' rights,  or  which  could  justify  a 
cpntiiiuance  by  \i\vs^  of  the  exactions  by 
which  the  ryot  had  been  oppressed  in 
forqier  days,  The  l^w$  of  1 793  distinctly 
prohibited  the  imposition  of  any  new  ab- 
w?ibor  c^ss.  They  directed  the  consolida- 
tion of  all  existing  demands  and  the 
issue  of  pottahs  with  the  amount  or  rate 
qf  rent  specifically  adjusted-  They  al^o 
provided  for  the  renewal  of  pottahs  at 
Q^termjnate  r^tes  when  cancelled  under 
the  rules  existing  against  collusive  or  in>- 
prpvident  agreements.  The  zemindar 
wa$  bound  to  respect  the  laws  in  force 
^t  the  time  of  ^he  Settlen^ent.  He  was 
^Uow^d  to  let  the  rem^inipg  lands  of  his 
e^t^te  in  whatever  manner  he  thought  fit 
l^nd^t  the  restrictian  prescribed  by  law 

(see  Reg.  VIII.  of  17931  ^-  5^)*  ^^  ^^^^ 
free  to  engage  pr  not  with  a  new  comer  j 
fevit,  as  regard?  all  ryot*  on  his  estate  who 
werf  entitled  to  demand  pottahs,  be  was 
bound,  if  ^  dispute  c^rose  concerning  the 
rate  of  rent,  to  submit  the  matter  to  the 
decision  of  the  District  Court  (Reg.  IV. 
of  1794))  which  WfLS  directed  to  fix  the 
rent  **  according  to  the  rates  established 
in  the  Pergunnah''  for  similar  lands. 
These  provisions  at  least  show  the  inten- 
tion of  the  Legislature  to  protect  the 
ryots  from  enhancement  at  the  discretion 
of  ^he  zemindar  or  otherwise  than  by  de- 
terminate rates. 

But  unfortunately,  while  the  rights  of 
tbe  3tc\te  and  of  the  new  proprietors  were 
defined  by  law  with  sufficient  certainty, 
ajl  attempt  to  define  the  rights  of  the 
cultivators  was  postponed.  The  remedy 
given  to  them  by  suit  in  Court  was  prac- 
tically worthless^  or  of  little  avail,  be- 
cause no  sufficient  rules  for  the  guidance 
oX  the  Courts  had  been  provided  by  the 
legislature  (which  has  authority  to  give 
auQ.is  bound  to  give  to  the  tribunals  the 
rgle  o|  decision!  c^nd  nqt  tQ  devolve  upon 


them  the  t^sk  of  searching  for  and  invent** 
ing  r^le^).  The  ascertainment  of  th^ 
established  rates  of  the  Pergunnah  ap- 
pears even  at  that  period  to  have  been  c^ 
matter  of  great  difficulty  and  uncertainty. 

The  laws  of  subsequent  years  tended 
more  and  more  to  depress  and  injure  the 
great  mass  of  cultivators  having  rights 
of  occupancy.  The  powers  which  the 
Government  had  thought  necessary  to 
reserve  to  itself  for  the  recovery  of  the 
land-revenue  from  the  zemindars  were 
far  greater  than  those  possessed  by  the 
zemindars  for  the  recovery  of  their  rent 
from  the  ryots.  It  was,  therefore,  found 
necessary  in  1799  to  give  the  zemindars 
(Regulation  VII.  of  1799)  summary  and 
stringent  powers  against  the  ryots,  includ- 
ing what  was  understood  to  be  a  power 
to  oust  the  ci^Uivator  from  his  lands, 
leaving  to  hjm  the  remedy  of  a  regular 
suit  for  their  recovery,  if  he  felt  aggriev- 
ed. No  measures  were  meanwhile  at- 
tempted for  the  ascertainment  or  more 
effectual  mair^tenance  of  the  cultivators* 
rights,  and  in  181 2  it  seems  to  have  been 
thought  by  the  Legislature  that  all  fur- 
ther endeavour  in  that  direction  was 
hopeless.  The  Regulations  of  18^2,  by 
which  the  zemindar  and  ryot  were  au- 
thorized to  make  engagements  at  any 
rate  of  rent  and  for  any  term,  have  been 
regarded  in  very  different  lights.  On 
the  one  hand,  it  has  been  supposed  that 
they  mere^  took  away  the  old  restric- 
tion on  the  zemindar's  power  of  leasing 
without  in  any  way  affecting  the  ryot's 
rights;  while,  on  the  other  nand,  they 
have  been  regarded  as  having  authorized 
the  ouster  of  even  the  hereditary  ryots 
from  the  possession  of  their  lands  when 
they  refused  to  accede  to  any  terms 
of  rent  which  might  be  demanded  of 
them,  however  exorbitant. 

Whichever  view  may  be  correct,  these 
Regulations  of  1812  were  no  part  or 
condition  of  the  Permanent  Settlement. 

That  portion  of  the  permanent  zemin- 
dary  system,  which  gave  powers  to  the 
Government  to  sell  the  zemindar's  estate 
for  arrears  of  revenue,  further  tended 
materially  to  injure  the  ryots.  What- 
ever bpnds  may  previously  have  united 
the  two  classes  of  hereditary  payftrs  and 
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receivers  of  the  land  revenue,  they 
Were  materially  weakened  by  the  opera- 
tion of  the  Sale  Laws.  The  precise  na- 
ture of  the  interest  and  title  conveyed 
to  persons  purchasing  at  public  sales 
for  arrears  of  revenue  was  not  defined 
by  the  first  Sale  Law,  under  which  a 
vast  number  of  sales  took  place  ;  and  se- 
rious injury  was  doubtless  sustained  by 
the  inferior  tenants,  in  consequence  of 
the  latitude  given  to  auction-purchasers. 
All  the  old  engagements  were  cancelled 
by  the  law.  It  is  true  that  the  ryot  was 
entitled  to  claim  a  new  pottah  at  the 
Pergunnah  rate,  and  he  might  resort  to 
the  Courts  to  obtain  it ;  but  this  remedy 
was,  as  has  been  already  stated,  practi- 
cally of  little  or  no  value. 

The  later  Sale  Laws  of  1841  and  1845 
contained  provisions  still  more  unfavor- 
able to  the  cultivators,  for  they  gave  to 
purchasers  unlimited  powers  of  eject- 
ment and  of  enhancing  the  rents  of 
ryots.  They  reserved  the  rights  of  a  class 
who  were  described  as  *'  khood-kasht  or 
kudeemee  ryots, "-referring  apparently  to 
the  same  class  who  had  been  described 
in  the  previous  Sale  Law  (Regulation 
XI.  of  1822)  as  "khood-kasht  kudeemee 
ryots  or  resident  and  hereditary  cultiva- 
tors.*' This  reservation  introduced  a  dis- 
tinction between  *'  khood-kasht"  and 
'*  kudeemee  khood-kasht,"  and  was,  I  sup- 
pose, framed  togive  protection  to  no  other 
than  the  khood-kasht  of  the  time  of  the 
Permanent  Settlement,  and  to  those  who 
derived  their  holdings  by  inheritance 
from  him.  But  even  as  regards  the  class 
thus  saved,  after  the  lapse  of  half  a  cen- 
tury, during. which  the  law  was  ineffec- 
tual adequately  to  protect  the  cultivators, 
this  class  of  ryots  would  necessarily  be 
under  great  difficulties  in  supporting 
their  rights  by  sufficient  evidence. 

The  khood-kashts  were  generally  little 
disposed  to  comply  with  the  law  re- 
specting pottahs.  Their  holdings  were 
usually  antecedent  to  written  engage- 
ments, and  they  objected  to  any  writing 
defining  the  amount  of  rent  payable  by 
them,  from  an  apprehension  that  it  might 
be  regarded  as  derogating  from  their 
previous  undoubted  rights,  and  creating 
a  new  and  less  certain  title. 


The  combined  effect  of  the  several 
causes  which  have  been  referred  to,  and 
mainly  the  defective  legislation  of  1 793, 
and  the  omission  of  all  attempt  to  define 
the   rights  of   the  cultivators,   together 
with  the  adverse  tendency  of  subsequent 
legislation,    was,    that    the   undoubted 
rights  of  the  great  mass  of  the  cultivators 
to  hold  their  lands  exempt  from  arbitrary 
enhancement,  and  subject  only  to  custom- 
ary  rates   of  rent,   were  nearly  obliter- 
ated  and  lost.     The  object  of  the  Act 
of  1859,  apparently,  was  to  restore  those 
rights;  and,  to  do  this,  it  was  necessary  to 
define  the  class  of  persons  who  should  be 
considered  to  have  rights  of  occupancy. 
The  3rd  and  4th  Sections  relate  to  ryots 
who  have  held  at  fixed  rates  of  rent  from 
the  time  of  the  Permanent  Settlement, 
and  to  the  proof  necessary  in  support  of 
their   rights.     The    following    Sections 
relate  to  those  whose  holdings  are  at  rates 
not   fixed.     Before  its   enactment,   the 
great  majority  of  cultivating  ryots,  had 
♦.heir   rights   been    duly    observed    and 
maintained,  were  entitled  to  hole   their 
lands  undisturbed  oh'  the  due  payment  of 
their  rent,  and  could  not  be  compelled  to 
pay  rent,  at  a  rate  dependent  on  the  mere 
will  of  the  zemindar,  or  otherwise  than 
according  to  the  customary  rates  or  those 
prevailing  in  the   district.      The    ryots 
generally  were  not  migratory,   but  re- 
mained settled  on  the  lands  which  they 
occupied.     I  do  not  think  that  the  right 
of  occupancy  was  formerly  confined  to 
those  who  had  acquired  such  a  right  by 
prescription.      It  extended   to  all   who 
had  given  unequivocal  proof  that  they 
intended  permanently  to  remain  at  the 
place  of  their  settlement,  and  who  had 
been  recognized  as  fixed  residents  of  the 
locality,  although  their  holding  may  have 
been  of  recent  date.     The  khood-khashts 
were  doubtless,  ordinarily,  persons  who 
derived  their  holdings  from  their  ances- 
tors, and  whose  rights  were  of  old  date; 
but  I  agree  in  what  I  understand  to  be 
the  opinion  of  other  members  of  the 
Court,   that  length   of  time  or  ancient 
origin   was   not  essential   to  his  exist- 
ence, and  that  the  language  of  the  later 
Sale    Laws   unjustly    limited    the  pro* 
tectioD  given  to  this  class  by  recogniz- 


1865.] 


Act  X. 


THE  WSEKLT  RKPORTEIU 


Rulings. 


91 


ing  only  the  rights  of  the  kudeemee  or 
ancient  khood-kasht. 

Having  regard  to  past  history  and 
legislation,  which  seem  to  me  in  such  a 
matter  as  the  present  to  be  our  neci»ssary 
guides,  I  feel  bound  to  say  that  those  who 
have  rights  of  occupancy  under  Sec- 
tion 6  of  the  Act  are  fairly  and  equitably 
entitled  to  a  more  substantial  right 
than  that  merely  of  holding  at  such  a 
rate  as  mere  strangers  might  fairly  be 
asked  to  pay.  And  since  the  Legislature, 
when  it  imposed  upon  the  Courts  the 
task  of  dividing  the  increased  value  of 
the  produce  of  the  land  between  zemin- 
dar and  cultivator  (giving  no  other  rule 
of  decision  than  this — that  the  rate  to 
be  paid  by  the  latter  must  be  fair  and 
equitable),  could  not  have  meant  to  en- 
trust the  Courts  with  an  arbitrary  discre- 
tion to  make  any  division  which  might 
appear  to  them  fair.  I  think  we  should 
construe  the  words  as  near  as  may  be  in 
the  sense  which  they  would  have  borne 
in  the  old  law  in  settling  the  relations  be- 
tween  landlords  and  ryots  havingrights of 
occupancy,  that  is,  in  my  judgment,  that 
the  fair  and  equitable  rate  is  the  rate  ruling 
in  the  neighbourhood  (as  described  in  the 
1st  Clause  of  the  17th  Section).  If  the 
tenant  holds  at  a  rate  below  this,  his 
rent  should  be  enhanced  to  this  level. 

When  the  rents  of  adjacent  lands  have 
not  adjusted  themselves  to  the  increased 
value  of  produce,  **  the  method  of  propor- 
tion" is  suggested  to  be  that  which  was 
contemplated  by  the  Legislature  by  the 
words  "  fair  and  equitable."  I  do  not  dis- 
sent from  this  view,  and  I  can  myself  sug- 
gest no  more  probable  meaning.  It  is  re- 
markable that  no  distinct  provision  ap- 
pears to  have  existed  formerly  for  a 
general  enhancement  of  the  customary 
rates.  The  State  in  former  days,  before 
the  land  revenuewasfixed,andlhezemin- 
dar  always  were  able,  by  means  of  abwabs 
or  other  cesses,  to  obtain  from  the  ryots 
morethanafuUequivalentforany  increase 
in  the  value  of  produce.  The  law  has  now 
prohibited  all  such  cesses,  and  requires  a 
consolidated  rent  to  be  fixed. 

It  was  never  intended  that  rent  should 
not  be  fairly  raised  as  the  value  of  produce 
increased;  but  unfortunately  no  distinct 


rule  has  been  laid  down  for  their  en- 
hancement where  the  existing  rates  of 
rent  in  the  neighbourhood  have  remained 
unaltered,  notwithstanding  a  general 
rise  in  the  value  of  produce*-  I  have  said 
that  I  do  not  dissent  from  the  proposed 
'*  method  of  proportion  ;"  but  it  is  not 
without  doubt  as  to  whether  this  is  the 
correct  construction  in  the  case  supposed 
of  the  words  "  fair  and  equitable,"  that  \ 
concur  in  this  portion  of  the  judgment 
with  the  majority  of  the  Court.  In  their 
conclusion  regarding  the  other  questions 
I  fully  agree. 

Mr,  yustice  Norman, — This  case  is  re- 
ferred to  us  inconsequence  of  theconflict- 
ing  decisions  in  Hills  versus  Ishur  Ghose 
on  the  one  hand,  and  Haran  Mohun  Moo- 
kerjee  versus  Th^koov  Dass  Mundul,i4th 
September  1864,  and  Kashee  Persaud 
Mookerjee  versus  Sibnarian  Ghose,  26th 
November  1864,  on  the  other. 

I  do  not  think  it  possible  to  answer  the 
questions  simply  as  they  are  put.  They 
present  alternatives  of  which  I  cannot 
exactly  accept  either. 

In  considering  the  question  of  ryots' 
rents,  it  was  not  unnatural  that  the  Court, 
in  Hills  versus  Ishur  Ghose,  should  have 
adopted,  as  a  rule  for  ascertain  ing  a  ryot's 
rent,  the  well-known  definition  of  Mr. 
Malthus,  more  particularly  as  a  rule  some- 
what similar  in  terms  is  well  known,  and 
is  applied  successfully  and  satisfactorily 
in  English  Courts  for  the  purpose  of 
ascertaining  for  rating  purposes  under 
the  6th  and  7th  W.  4  (c.  96,  s.  i)  the  rent 
which  a  tenant  might  be  expected  to 
give,  so  as  to  get  at  the  *'  net  annual 
value"  of  Railways,  gas  works,  water- 
works, and  other  undertakings  not 
usually  let  at  a  rent. 

Mr.  Malthus  defines  rent  to  be  "that 
portion  of  the  value  of  the  whole  produce 
which  remains  to  the  owner  of  the  land 
after  all  the  outgoings  belonging  to  its 
cultivation  of  whatever  kind  have  been 
paid,  including  the  profits  of  capital 
employed,  estimated  according  to  the 
usual  and  ordinary  rate  of  agricultural 
stock  at  the  time  being  " 

In  a  Minute  on  the  working  of  Act  X., 
which  I  believe  is  now  published,  I  have 
given  my  reasons  for  thinking  ttyit  this 
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defiiiitibti  bi  rent  is  unsoutid.  It  Appears 
tb  be  a  statement  of  the  fnodfe  itl  which, 
and  extent  to  which,  the  laws  of  supply 
and  demslnd  kct  lipon  rfents,  rather  thah  a 
true  definition  of  anjr  rent  that  ever  w^as, 
or  in  the  nature  of  things  will  be,  paid 
by  a  tenant  to  the  ownef  of  thef  land. 

Mr.  Malthas^  definition,  taken  literally, 
makes  rent  the  bala:n[ce  of  profit  over  all 
Outgoings,  incltfdifig  the  estinfiated  profit 
of  agricultural  stock,  a  quantity  utterly 
uncertain  and  fluttuatitig  from  year  to 
year  with  every  change  of  the  seasons  or 
market.  Whereas,  if  there  is  any  one 
quality  which  can  be  predicated  of  ordi- 
nary rent,  it  is  that  it  is  in  its  nature 
certain. 

The  Court  in  H'xWs  versus  Ishur  Ghose, 
did  not  apply  the  rule  literally,  and  cor- 
rected it  to  some  extent  by  taking  an 
average  over  several  years.  But  the  modi- 
fied rule,  as  applied  in  Ishur  Ghose^s  case, 
in    which    the   Court   alters   the    words 

» 

"Agricultural  Stock  "  into  "Agricultural 
Capital,'*  does  not  in  its  terms  appear  to 
me  to  make  any  sufficient  allowance  for 
tenants'  profits,  z;/.sj.,  profits  equal  to  the 
return  which  the  employment  of  equal 
skill  and  capital  in  any  other  occupation 
or  investment  might  be  expected  to  pro- 
duce over  and  above  the  wages  of  labor 
and  the  bare  interest  of  money. 

In  the  elaborate  enquiries  necessary  in 
order  to  apply  Mr.  Malthus'  definition  as 
a  rule  for  the  ascertainment  of  a  ryot's 
rent,  it  was  found  that  the  system  broke 
down  by  its  own  weight. 

In  a  case  alluded  to  by  the  Chief 
Justice  in  his  Minute  on  Act  X.,  tried  be- 
fore Mr.  Grey,  it  took  two  months  to 
record  the  evidence  which  was  given  in 
one  suit  for  the  purpose  of  showing  w*hat 
was  the  fair  and  equitable  rent  to  be  paid 
for  a  fewbeegahsof  land.  Therefore,  even 
if  the  definition  is  correct,  it  does  furnish 
a  practical  working  rule  capable  of  being 
applied  by  Courts  of  Justice  rn  dealing 
with  ryot's  rents. 

But  the  original  theory  of  rent  in  tliis 
country,  and  the  rates  which,  rnder  the 
laws  and  customs  of  this  country  prior  to 
Act  X.,  were  practically  obtainable  by 
temindars,   make  rent  in  this  country 


something  very  different  from  that  which 
is  defined  by  Mr.  Mdlthus. 

At  the  time  of  tde  Decennial  Settle- 
ment it  was  recognized  that,  by  the 
ancient  law  of  the  country,  the  ruling 
power  was  entitled  to  a  certain  proportion 
of  the  produce  of  every  beegah  of  land 
[see  Preamble,  Regulation  XlA.  of  1793). 
Of  this  public  demand,  which  was  then 
the  sole  rent  demandable  from  the  ryots, 
ten-elevenths  were  considered  as  the 
right  of  the  public,  and  the  remainder 
the  share  of  the  zemindar  [see  Preamble, 
Regulation  I.  of  1793).  Thus,  the  ori- 
ginal theory  of  rent  in  this  country  ap- 
pears to  have  been  that  it  was  a  right  to 
a  certain  proportion  of  the  gross  produce. 
The  Regulations  of  1793,  which  have  been 
already  referred  to  at  great  length,  while 
formally  declaring  the  property  in  the 
soil  to  be  in  tlie  zemindars,  make  provi- 
sion for  the  protection  of  the  ryots  in  their 
holdings,  and  for  regulating  the  amount 
of  rent  to  which  they  were  to  be  subject. 

According  to  the  old  Regulations,*  if 
disputes  arose  between  the  zemindar  and 
the  tenant,  the  dispute  was  to  be  adjusted 
according  to  the  Pergunnah  rate,  and  not 
according  to  the  rate  which  a  zemindar 
might  obtain  if  he  could  let  his  land  to 
the  best  bidder ;  and  this  continued  to  be 
the  law  down  to  the  passing  of  Act  X. 
of  1859. 

Mr  Justice  Trevor  has  shown  what  the 
Pergunnah  rates  originally  were. 

The  increasing  competition  for  land, 
the  rents  which  new  tenants  paid  for  land 
unoccupied,  or  previously  held  by  ryots 
not  having  rights  of  occupancy,  or  under 
the  contracts  which  parties  would  enter 
into  for  leases  in  pursuance  of  the  liberty 
given  to  zemindars  under  Regulation 
XLIV.  of  1793,  would  naturally  tena 
to  raise  the  average  of  rents. 

The  imperfect  records  of  such  trans- 
actions might  be  expected  to  introduce 
uncertainty  into  the  Pergunnah  rates. 


*  Regulation  VIIT.  of  1793,  Section  (5o. 
„  IV.  of  1794,  Sections  6-7. 

„       XLIV.  of  1793,  Section  5. 
„  VII.  of  1799,  Section  29,  Clause  5^ 

„  LI;  of  1793,  Section  zo.  •  ^ 
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Accordingly,  in  Regulation  V.  of  1812, 
we  find  that  it  was  declared  that  *'  there 
ivas  reason  to  believe  that  the  Pergunnah 
cates  were  in  many  instances  Very  uncer- 
tain/' By  Section  6  it  was  enacted  that, 
**if  any  known  Pergunnah  rate  shall  exist, 
the  same  shall  serve  to  determine  the 
amount  of  rent  which  should  be  received 
by  persons  deputed  to  attach  lands  on  the 
part  of  Government,  or  by  the  purchasers 
at  the  public  sales."  Section  7  enacted 
that,  "  in  cases  in  which  no  established 
rates  of  the  Pergunnah  or  local  division 
of  the  country  may  be  known,  pottahs 
shall  be  granted,  &c.,  according  to  the 
rate  payable  for  land  of  a  similar  de- 
scription in  theplaces adjacent;  but,if'the 
leases  and  pottahs  of  the  .tenants^  of  an 
estate  generally,  which  may  consist  of 
an  entire  village  or  other  local  division, 
be  liable  to  be  cancelled  under  the  rules 
above  noticed  (the  Sale  Law  Regulation, 
Section  5,  Regulation  XLI V.  of  1 793),  new 
pottahs  shall  be  granted,  and  the  collec- 
tions made  at  rates  not  exceeding  the 
highest  rate  paid  for  the  same  land  in  any 
one  year  within  the  period  of  the  three 
last  years  antecedent  to  the  period  at 
which  the  leases  may  be  cancelled." 

These  provisions  appear  to  me  to  show 
that,  although  the  zemindars  were  by  the 
Regulations  'constituted  owners  0/  the 
land,  such  ownership  was  not  absolute. 
The  Regulations  which  created  a  right  of 
property  in  the  zemindars  do  not  recog- 
nize any  absolute  right  in  them  to  fix  the 
rents  of  the  lands  at  their  own  discretion. 
U  is  clear  that,  down  to  1812,  not  even 
a  purchaser  at  a' sale  for  arrears  of  reve- 
nue could  enhance  the  rents  of  his  ryot 
beyond  the  Pergunnah  rates. 

Regulation  XLIV.  of  1793  had  em- 
powered the  parties  to  enter  into  engage- 
ments for  a  period  of  years  at  any  rate  of 
rent  they  pleased,  and  that  power  was 
extended  by  Section  2,  Regulation  V.  of 
1 8 1 2..  But,  if  the  parties  could  not  agree, 
the  pottahs  which,  by  Regulation  IV.  of 
1794,  Section  7,  were  to  be  at  the  Per- 
gunnah rates,  if  no  established  Pergun- 
nah rates  w^re  known,  were,  by  Section  7 
of  the  later  Regulation,  to  be  at  rates 
payable  for  land  of  a  similar  description 
m  the  places  adjacent.  Regulation  XI. 
of  1822  would  seem  materially  to  abridge 


the  rights  which  under  the  former  Re- 
gulations khood-kasht  ryots  in  Bengal 
had  previously  possessed.  But  it  pro- 
bably did  not  affect*  any  but  the  laiids  of 
ryots  sold  under  that  Regulation  for  ^.r- 
rears  of  Revenue.  There  is  nothing  in 
that  Regulation  to  affect  the  right  of 
those  who  continued  in  occupation  to  hold 
at  the  Pergunnah  rates.  Section  27,  Act 
XII.  of  1841,  since  repealed,  but  re- 
enacted  by  Act  I.  of  1845,  Section  26, 
provided  that  a  purchaser  at  a  sale  for 
arrears  of  Government  revenue  made 
under  that  Act  might  enhance  at  dis- 
cretion after  notice,  &c.  (anything  in  the 
existing  Regulations  to  the  contrary  not- 
withstanding), the  rents  of  all  under- 
tenures  in  the.  said  estate,  and  eject  all 
tenants  thereof,  with  the  exception, 
among  others,  of  "  lands  held  by  khood- 
kasht  or  kudeemee  ryots  having  rights 
of  occupancy  at  fixed  rates,  or  at  rents, 
assessable  according  to  fixed  rules  under 
the  Regulations  in  force. ^^ 

Therefore,  down  to  the  passing  of  ^ct 
X.  of  1859,  no  zemindar,  except  the  very 
small  class  of  purchasers  under  Act  XIl. 
of  1 84 1  and  I.  of  1845,  suing  to  enhance 
the  rent  ol  a  ryot,  would  be  entitled  to  a 
decree  except  according  to  the  Per- 
gunnah rate ;  or,  if  the  Pergunnah  rate 
could  not  be  ascertained,  the  rate  pay- 
able for  land  of  a  similar  description  in- 
places  adjacent. 

It  was,  no  doubt,  competent  to  the 
zemindar  to  dispossess  any  of  the  very 
large  class  of  ryots  who  had  no  rights  of 
occupancy  who  would  not  agree  to  his 
terms,  and  to  enter  into  fresh  arrange- 
ments with  others  at  any  rate  of  rent  on 
which  the  parties  could  agree.  But  such 
a  course  of  proceeding  for  raising  rents 
was  apparently  not  contemplated  by  the 
Regulations.  In  fact,  the  circumstances 
of  the  country  have  been  such  that,  while, 
on  the  one  hand,  no  zemindar  would  wish 
to  lose  his  ryots ;  on  the  other,  the  ryots 
cling  to  the  soil ;  and  the  contest  between 
the  parties  naturally  would  be,and  I  believe 
was,  fought  out  in  suits  for  enhance- 
ment, and  not  by  a  system  of  ejectment. 

It  may  well  have  been  one  of  th?  objects 
of  Act  X.  to  prevent  this  powerful  engine 
of  extensive  ejectment  from  beingbrought 
to  bear  on  a  body  of  cultivators*  large 
numbers  of  whom  must  have  had  some 
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sort  of  prescriptive  right,  vague  and  inde- 
finite as  it  may  have  been,  to  occupy  or 
cultivate  the  soil. 

• 

No  doubt,  the  right  of  occupancy  before 
the  passing  of  Act  X.  of  1859  was  exceed- 
ingly ill-defined.  There  is  a- good  deal  in 
the  Regulations  which  leads  to  the  infer- 
ence that  khood-kasht  ryots,  resident  cul- 
tivators in  Bengal,  whether  kude^mee  or 
not,  had  by  custom  a  right  of  occupancy 
so  long  as  they  paid  the  usual  rate.  It 
seems  to  me  that  this  custom  is  recog- 
nized in  all  the  Regulations  down  to  XI. 
of  1 822.  And  a  reason  for  that  custom  has 
been  suggested  to  me,  vis,,  that  the  build- 
ing or  purchasing  a  house  in  the  village 
is  a  security  to  the  zemindar  for  the  ryot 
continuing  to  occupy  as  tenant. 

There  appears  to  be  no  doubt  also  that 

py-kasht  ryots  had  in  many  instances 

rights  of  occupancy.    (See  Directions  for 

•  Revenue  Officers  in  the  North-Western 

Provinces,  page  64.) 

Such  rights  were  not  only  uncertain, 
but,  if  ancient,  were,  from  the  character 
and  position  of  the  parties  by  whom  they 
were  possessed,  often  exceedipgly  diffi- 
cult of  proof. 

Act  X.  does  not  treat  the  zemindar's 
interest  as  absolute  and  unqualified  so  as 
to  enable  him  to  let  his  land  to  the  best 
bidder.  The  17th  Section  distinctly  re- 
strains the  absolute  power  of  the  zemindar 
to  fix  his  own  price  for  the  use  of  his  land. 
It  matters  not  how  many  persons  may  be 
willing  for  their  own  purposes  to  give  him 
double  or  treble  the  existing  rent.  He 
cannot  claim  increased  rent  from  his  ryot 
unless  he  can  bring  the  case  under  the 
first  or  second  Clause  of  that  Section. 
The  zemindar  is  therefore  evidently  un- 
der some  circumstances  bound  to  take 
from  the  ryot  lower  rates  than  he  might 
obtain  from  new  ryots  if  he  were  at  liber- 
ty to  treat  with  them. 

If,  then,  the  original  theory  of  rent  in 
this  country  is,  that  it  is  the  zem  in  dar's  pro- 
portion of  the  produce,  it  seems  not  un- 
naturally to  follow  that  (in  the  absence  of 
any  special  circumstances)  to  say  that  such 
a  rent  is  fair  and  equitable,  is  equivalent 
to  sayififi;  that  a  fair  and  equitable  prppor- 
Uon  of  the  produce  of  the  l^od  has  been 


set  apart  for  the  landowner.  If  it  be  said 
that  this  limits  the  power  of  a  zemindar  to 
get  a  rack-rent  for  the  land,  I  answer  that 
such  power  is  expressly  limited  by  Act  X., 
and  that  practically  such  power  was  limit- 
ed under  the  Regulations  in  force  at  the 
time  of  the  passing  of  Act  X. 

It  is  no  part  of  our  duty  to  defend  the 
restrictions  on  the  enhancement  of  rents 
introduced  by  Act  X.  We  have  simply 
to  construe  and  give  effect  to  the  Act  in 
the  best  way  we  can. 

When  Section  17  says  that  no  ryot 
having  a  right  of  occupancy  shall  be  lia* 
ble  to  have  his  rent  enhanced  except  on 
particular  grounds,  it  appears  to  me  that, 
if  enhancement  is  sought  onany  oneof  such 
grounds,  the  ground  of  enhancement  must 
also  furnish  the  measure  of  the  extent  to 
which  the  enhancement  can  be  permitted. 

I  agree  with  the  Chief  Justice  in  think* 
ing  that  ryots  holding  at  fixed  rates  of 
rent,  or  claiming  any  definite  or  specific 
privileges  in  respect  of  rent,  must  be 
dealt  with  as  ryots  claiming  to  hold  lands 
at  fixed  rents,  or  fixed  rates  of  rent  under 
the  third  and  fourth  Sections,  and  for  the 
present  we  may  lay  their  cases  out  of  con- 
sideration in  dealing  with  ryots  having 
rights- of  occupancy  under  Sections  5,  6, 
and  17.  No  doubt,  it  is  possible  to  sup- 
pose cases  in  which  rents  payable  at  pri- 
vileged  rates  might  be  enhanceable  under 
the  latter  Section. 

1.  With  respect  to  the  rents  oi  ryots 
having  mere  rights  of  occupancy,  a  ^min- 
dar  is  entitled  to  claim  from  his  ryots  such 
rents  as  are  paid  by  the  same  class  of 
ryots  for  land  of  a  similar  description  and 
with  similar  advantages  in  places  adja- 
cent.  By  the  **  same  class  of  ryots/'  I 
understand,  ryots  not  holding  at  fixed 
rates  of  rent,  or  with  any  peculiar  privi- 
leges as  to  the  rates  of  rent. 

2.  If  such  rents  are  too  low,  and  the 
zemindar  comes  in  simply  on  the  allega- 
tion that  the  value  of  the  produce  has  be- 
come increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryot,  he 
shows  an  increase  in  thevalueofthativhich. 
primarily  beloftgs  to  th$  producer^  to 
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a  proportion  of  which  alone  the  zemindar 
is  entitled.  I  think  it  must  be  taken 
that  the  old  rent  was  fair  and  equitable; 
in  other  words,  that,  at  the  tinne  when  it 
was  fixed,  it  was  the  money-value  of  the 
zemindar's  fair  share  of  the  produce  of 
the  land  ;  and,  in  order  to  give  to  the 
zemindar  the  same  share  of  the  produce 
which  he  formerly  enjoyed,  it  is  only 
necessary  to  give  him  an  amount  of  rei)t 
which  shall  bear  the  same  proportion  to 
the  old  rent  which  the  present  price  of 
the  produce  does  to  the  former  price. 
The  ryot  is  surely  entitled  to  the  same 
share  of  the  produce  as  he  was  under 
the  former  engagement — to  whatever 
extent  the  price  of  such  produce  may 
have  increased.  It  is  for  the  zemindar 
who  seeks  enhancement  to  prove  his  case, 
and  he  must  carry  back  his  evidence  as 
nearly  as  he  can  to  the  time  when  the 
rent  was  fixed. 

3.  If  the  rent  consists  partly  of  money 
and  partly  of  services,  or  something 
equivalent  to  services,  as  an  obligation 
to  cultivate  and  supply  indigo  at  a  certain 
price,  the  value  of  such  contract  would 
have  to  be  estimated  and  added  to  the 
old  rent,  and  in  such  cases  the  aggregate 
value  would  form  a  term  in  the  propor- 
tion. 

4.  If  a  ryot  is  holding  below  the  rates 
paid  by  his  neighbours,  and  in  conse- 
quence of  the  increase  of  the  value  of  pro- 
dtsce,  those  rates  are  themselves  too  low  ; 
I  think  a  zemindar  may  be  entitled  to 
the  benefit  of  both  ground  of  enhance- 
ment in  the  same  suit. 

5.  It  may  be  taken  roughly,  in  the 
absence  of  evidence  to  the  contrary, 
that,  in  general,  the  cost  of  cultivation 
will  have  increased  in  a  ratio  propor- 
tionate to  that  of  the  increased  price  of  pro- 
duce. But,  in  exceptional  cases,  it  may,  no 
doubt,  be  found  that  the  particular  crop  for 
which  thelandisspeciallyfitted,as  cotton 
or  crops  on  land  in  the  vicinity  of  a  town, 
has  greatly  increased  in  value  without 
any  general  equivalent  rise  in  the  price 
of  labor  or  the  cost  of  food.  In  such 
cases,. if  the  zemindar  is  not  in  a  position 
to  make  out  a  case  under  the  first  Clause, 
the  increased  profit  may  be  divided  be- 
tween the  zemindar  and  the  tenant  as  may 
appear  reasonable  under  the  sjpecial  cir- 
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cumstances  of  the  case  ;  and  in  like 
manner  any  extraordinary  increase  in 
the  cost  of  production  may  be  proved 
by  the  ryot  in  answer  to  the  claim  for 
enhancement  on  the  ground  of  enhanced 
price  of  produce. 

6.  If  the  productive  powers  of  the 
land  have  increased  Q\ki^VN\s^  than  by  the 
agency  or  at  the  expense  of  the  ryot,  as 
was  said  to  have  been  recently  the  case 
with  lands  on  the  bank  of  the  Damoodah 
protected  from  flooding  by  the  embank- 
ments of  the  Railway,  so  that  the  land 
is  capable  of  producing  larger  or  more 
valuable  crops  as  a  return  for  the  same 
outlay  and  the  same  labor,  the  whole  of 
such  increase  appears  to  me  to  belong  to 
the  zemindar.  It  is  an  increase  in  the 
value  of  that  which  exclusively  belongs  to 
him  ;  and,  in  adjusting  rent  under  the 
17th  Section,  it  appears  to  me  that  the 
zemindar  is  entitled  to  the  benefit  of 
such  increase  subject  to  any  increased 
expenses  which  may  be  caused  to  the  ten- 
ant by  the  collection  or  realization  of 
the  larger  profit. 

We  are  all  agreed  that  Act  X.  applies 
to  all  holdings  existing  at  the  time  of 
its  passing. 

As  to  the  question  whether  the  suit  is 
maintainable  at  all. 

In  the  case  of  Ramnath  Chowdhry 
versus  Bhoobunmohun  Biswas,  Suther- 
land's Full  Bench  Rulings,  p.  183,  in 
which  I  was  in  the  minority,  I  gave  my 
reasons  for  thinking  that  a  suit  for  a 
kubooleut  is  not  maintainable  except  in 
the  case  provided  for  by  Section  9. 
The  ryot  may  sue  for  a  pottah  because  he 
has  a  right  to  occupy.  But  the  zemindar 
has  no  right  to  compel  the  ryot  to  con- 
tinue as  his  tenant,  and  consequently 
no  right  to  sue  or  compel  him  to  enter 
into  an  agreement  as  to  the  terms  of  a 
future  occupation,  far  less  to  call  on 
hini  to  execute  a  kubooleut  for  a  definite 
term  of  years  as  is  prayed  in  this  suit. 

I  think,  further,  that  Act  X.  protects  a 
ryot  from  all  enhancement  of  his  rent 
except  after  notice  and  under  the  provi- 
sions of  Section  13.  It  appears  tome  that, 
in  entertaining  a  suit  like  that  now  before 
the  Court,  we  are  not  redressing  any 
wrong  or  making  a  declaration  was  to 
any  existing  right|  but  are  assuming  to 
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determine  what  shall  be  the  conditions  of 
.»  future  contract  between  the  parties. 
And  this,  as  it  appears  to  me,  is  beyond 
the  functions  of  any  Court  of  Justice. 
One  test  is  conclusive,  viz.y  if  the  ryot 
does  not  like  our  decision,  he  cannot  be 
compelled  to  execute  the  kubooleut,  and 
may  throw  up  his  land  at  his  owo  free 
willand  pleasure.  Had  the  Courts  refused 
to  entertain  suits  for  kubooleuts,  had  they 
confined  themselves  to  trying  suits. for 
enhanced  rent  under  Section  13,  I  think 
much  litigation  would  have  been  saved. 
The  parties  in  each  case  would  have  had 
a'  considerable  time  after  the  service  of 
notice,   and  before  litigation    could  be 
commenced,   during  which  they   might 
have  treated  or  had  time  to  consider  whe- 
ther the  terms  demanded  were  fair  or  not. 
During  such  negotiation  and  discussion 
between  the  parties  as  would  probably 
have  ensued,  each  pafty  would  have  had 
an  opportunity  of  ascertaining  the  views 
of  the  other,  and,  even  if  the  ryot  did 
not  submit  and  no  terms  were  settled, 
some  approximation  to.  an  arrangement 
might  have  been  made,  and  the  question 
for  decision   might  in  many  cases  have 
been  most  materially  narrowed. 

Mr.  Justice  Steer, — Though  i  concur 
in  the  rule  of  proportion  as  held  by  Mr. 
Justice  Trevor  and  Mr.  Justice  Camp- 
bell, I  do  not  concur  in  all  their  views 
in  regard  to  the  status  and  the  rights  of 
ryots  prior  to  the  enactment  of  Act  X. 
tt  IS  necessary,  therefore,  that  I  should 
record  a  separate  judgment  from  those 
learned  Judges,  and  I  will,  therefore,  pro- 
ceed to  read  what  I  have  recorded. 

A  great  deal  of  argument  was  used  by 
the  Counsel  for  the  landlord  and  by  the 
Counsel  for  the  tenant,  respectively,  as 
to  the  status  of  the  Bengal  zemindar  and 
the  Bengal  ryot  previous  to  the  enact- 
ment of  Act  X.  of  1859. 

The  changes  wrought  by  Act  X.  have, 
no  doubt,  made  the  consideration  of  this 
subject  of  comparative  minor  importance  ; 
still  it  is  not  to  be  passed  over  as  imma- 
terial, for  it  is  of  consequence  to  know 
what  the  rights  of  the  tenants  were  un- 
der t^e  old  laws  in  considering  upon 
l^hat  principle  thw  r^Dts  ^ujpht  to  be  eox 


hanced  when  the  new  law  permits  it  to 
be  enhanced  at  all.    • 

Whatever  uncertainty  existed  as  to 
the  past  condition  of  the  ryots,  Act  X. 
of  1859  has  made  it  clear  what-  their 
present  status  actually  is. 

The  Act  divides  the  whole  body  o£ 
the  ryots  into  three  classes — 

ist. — Ryots  who  have  held  at  fixed 
rates  from  .the  date  of  the  Permanent 
Settlement. 

2nd. — Ryots  who  have  acquired  a  right 
of  occupancy  by  a  1 2  years'  holding. 

jrd, — Ryots  \vho  have  not  occupied 
for  12  years. 

In  respect  to  the  ist  class  of  ryots, 
the  Act  declares  them  absolutely  exempt* 
ed  from  enhancement,  with  right  of 
occupancy  of  course. 

In  respect  to  the  2nd  class,  the  saMe 
law  declares  that,  on  certain  grounds 
shown  to  exist,  their  rents  may  be  raised, 
but  the  enhanced  rent  must  be  a  fair 
and  equitable  rent  upon  which  terms 
they  are  entitled  to  occupancy. 

With  respect  to  the  3rd  class,  the  law 
leaves  them  entirely  at  the  mercy  of  the 
landlord,  both  in  respect  to  rent  and  in 
respect  to  occupancy. 

No  difficulty  exists  as  to  the  rights 
declared  to  attach  to  the  ist  class  of 
ryots ;  and  the  great  and  the  almost  ia- 
superable  difficulty  this  class  laboured 
under  before  the  passing  of  Act  Xj»to 
adduce  proof  of  payment  of  rent  at  a 
uniform  rate  from  the  Permanent  Settle- 
ment has  been  in  a  great  measure  re- 
moved by  the  presumption  which  the 
law  raises  in  their  favor,  viz.^  the  pre- 
sumption arising  from  the  proof  of  a 
uniform  payment  for  20  years,  that  the 
rent  has  not  varied  since  the  Permaaeat 
Settlement. 

As  this  class  of  ryots  stood  before,  they 
were  not  only  required  to  prove  that  tirey 
held  their  lands  at  a  fixed  rate  from  the 
Permanent  Settlement,  but  that  they  held 
them  at  those  rates  12  years  before  the 
Permanent  Settlement,  and  that  by  actual 
proof.  Therefore,  when  Act  X.  dispensed 
with  positive  proof  a  fixed  payment  of 
rent  from  a  period  12  years  antecedent  to 
the  Permanent  Settlement,  and  when  it 
J  raised  aprefiumptron  of  payment  at  fix«d 
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xates  from  the  Permaojent  Settlement  by 
proof  adduced  of  payment  at  an  uniform 
ntte  for  20  years,  it  must  be  admitted 
that  very  large  concessions  were  made 
in  favor  of  this  class  of  ryots. 

Great  and  undoubted,  however,  as  the 
abovl'  concessions  were  in  favor  of  the 
above  always  somewhat  privileged  class 
of  ryots,  they  were  altogether  eclipsed 
by  those  which  the  Act  conferred  on  the 
next  class  of  ryots. 

*  That  a  right  of  occupancy  was  acquired 
by  anything  short  of  an  occupation  from 
a  peiriod  prior  to  the  Permanent  Settle- 
ment, an  occupation  which  entitled  the 
ryot  to  be  called  a  khood-kasht  ryot,  has 
aJways  been,  I  think,  a  matter  of  doubt. 
But  no  manner  of  doubt  can  be  enter- 
tained that  the  12  years'  occupancy 
right  was  altogether  unheard  of  before 
the  Act  suddenly  conferred  the  right. 

What  ryots  were  entitled  under  the 
old  laws  to  be  called  khood-kasht  ryots, 
'jLDd  what  ryots  were  entitled  to  be  con- 
'sidered  aa  ryots  who  bad  acquired  a  pre- 
scriptive right  of  occupancy,  are  sub- 
jects which,  I  think,  have  never  been 
cleared  up,  either  by  the  express  au- 
thority of  law,  or  by  the  authority  of 
any  judicial  ruling.  Are  khood-kasht 
ryots  then,  as  spoken  of  in  the  Regtila- 
tkms,  these,  and  exclusively  those,  who 
were  khood-kasht  at  the  time  of  the, 
Permanent  Settlement?  Or  does  the 
term  khood-kasht  embrace  also  those 
ryots  who,  since  the  time  of  the  Perma- 
nent Settlement,  had,  by  a  long  resi- 
dence in  the  village  in  which  they  held 
and  cultivated  land,  acquired  a  prescrip- 
tive right  of  occupancy  ?  These  were, 
I  think,  even  up  to  the  passing  of  Act 
X.,  moot  questions,  and  are  so  still. 

While  no  doubt  exists  as  to  the  right 
of  those  ryots  who,  from  generation  to 
^rtneration,  have  cultivated  the  lands  of 
the  village  in  which  they  reside  for  a 
period  antecedent  to  the  Permanent 
Settlement,  and  who,  without  any  doubt, 
are  entitled  to  be  called  and  classed 
with  khood-kasht  ryots,  the  greatest 
doubt  exists  as  to  whether  any  other 
class  or  descripikion  of  ryots  are  entitled 
to  be  called  khood-kasht  ryots.  If  any 
ryot  whose  tenure  came  into  existence 
since   the   Pennaaeat  Settlement  can. 


by  any  means,  be  called  a  khood-kasht 
ryot  at  all,  it  certainly  is  not  the  ryot 
who  simply  lives  in  the  village  and  co)- 
tivates  the  land  of  the  village.  To  be  a 
khood-kasht  ryot  at  all,  implies  that  the 
ryot  must  nqjt  only  be  a  cultivator  of 
lands  belonging  to  the  village  in  which 
he  resides,  but  he  must  be  an  heredi- 
tary husbandman.  A  khood-kasht  right 
is  not  acquired  in  a  day,  but  is  trans- 
mitted ;  and  it  has  nev^er^  so  far  as  my 
knowledge  extends,  ever  been  laid  down- 
what  exa6l  length  of  holding  gives  a 
title  to  a  tenant  to  consider  himself  a 
khood-kasht  ryot. 

Certainly,  the  old  Regulations  seem 
to  point  to  other  than  those  undoubted 
khood-kasht  ryots  whom  the  Piermanent 
Settlement  found  upon  the  land ;  but 
what  length  of  holding  constituted  a  right 
by  prescription,  has  never  been  definite- 
ly or  inflexibly  laid  down.  If  decisrons 
are  to  be  found  in  which  a  prescriptive 
right  was  deemed  established  by  an  oc- 
cupation short  of  the  Permanent  Settle- 
ment, there  are,  on  the  other  hand, 
plenty  of  decisions  to  show  that  length 
of  occupancy  was  not  deemed  to  entitle 
the  tenant  to  be  considered  anything 
better  than  a  ten'ant-at-will.  If  any 
other  but  the  ancient  ryot  occupying 
from  generation  to  feneration  bad  the 
right  of  occupancy,  no  others  had  it  ; 
and,  therefore,  in  a  vast  majority  of 
cases.  Aft  X.,  by  the  12  years'  rule  of 
occupancy,  has  created  rights  which 
never  existed  before. 

Under  the  old  law,  then,  a  great 
majority  of  the  ryots,  who  now  have  un- 
doubted rights  of  occupancy  at  fair  and 
equitable  rates,  were  at  the  mercy  of 
their  landlords,  and  Aft  X.  has,  in  fact, 
put  all  these  ryots  of  doubtful  position 
on  the  same  level.  Whether  the  dis- 
tinction between  the  old  holder  and  the 
modern  holder  was  purposely  not  re- 
cognized by  the  Legislature  when  it 
enafted  Aft  X.,  for  the  reason  that  both 
were,  before  the  passing  of  Aft  X  ,  upon 
the  same  footing  as  respects  their  posi- 
tion to  the  zemindar,  I  cannot  say;  but, 
certainly,  when  no  distinction  has  been 
made  between  the  two  descriptions  of 
ryots,  he  who  has  been  immemogally  on 
j  the  land)  and  he  who  came  there  only 
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twelve  years  ago,  it  would  seem  that,  in 
the  mind  of  the  Legislature,  there  was 
really  no  difference  between  them  ;  nei- 
ther had  acquired  a  right  of  occupancy 
as  against  the  zemindar,  and  neither 
could,  therefore,  compel  ^him  to  recog- 
nize them,  or  force  him  to  enter  into 
engagements  with  them  on  any  terms. 

If,  then,  the  Legislature  has  not  in- 
tended that^there  should  be  any  distinc- 
tion between  the  ryot  whose  forefathers, 
it  may  be,  first  broke  up  the  soil  on 
which  his  descendants  have  ever  since 
settled,  and  the  ryot  who  found  the  land 
ready  to  his  hand  by  the  labor  of  others, 
the  distinction  need  not  have  any  effect 
with  the  Court  in  laying  down  the  prin- 
ciple which  is  to  be  observed  in  deter- 
mining what  is  a  fair  and  equitable  rent. 
What  is  fair  for  one,  we  must  take  to 
be  fair  for  the  other. 

Three  separate  propositions  have  been 
put  forward  as  to  the  mode  of  arriving 
at  a  fair  and  equitable  rent  in  the  case 
of  a  rise  in  the  value  of  produce  other- 
wise than  by  the  agency  of  the  ryot. 

The  propositions  are — 

ist, — That  the  rent  be  left  to  compe- 
tition, and  that  the  zemindar  be  allowed 
whatever  rent  he  could  obtain  from  any 
other  ryot. 

2nd, — That  the  rent  be  adjusted  thus: 
Give  the  ryot  the  benefit  of  all  the 
profit  he  now  derives  from  his  lands  from 
the  last  adjustment  of  his  rent:  Give  him, 
besides,  out  of  the  increased  value  of  the 
produce,  what  will  repay  him  for  the  in- 
creased cost  of  production,  and  hand 
over  the  entire  surplus  to  the  zemindar. 

3rd, — ^That  the  rent  be  adjusted  thus: 
Presuming  that  the  old  rent  bore  a  just 
proportion  to  the  old  produce,  give  to  the 
zemindar  the  same  proportion  as  rent 
out  of  the  present  produce. 

With  respect  to  the  first  proposition, 
such  a  rule  would,  I  think,  not  be  equi- 
table in  the  case  of  any,  except  a  very 
few  of  the  ryots,  to  whom  the  law  has 
given  a  right  of  occupancy.  To  say, 
that  a  man  has  a  right  of  occupancy,  and 
at  the  same  time  to  put  it  in  the  power 
of  the  zemindar  to  deprive  him  of  it  by 
putting  his  land,  as  it  were,  up  to  auc- 
tion to  the   highest   bidder,   would   be 


Former  groBs 
produce  : 
Rs. 


Cost  of 

production  : 

Rs. 


unfair  to  the  ryot,  and  frustrate  the  in- 
tention of  the  law. 

To  show  the  effect  of  the  second  pro- 
position, the  following  case  may  be 
taken  : — 

Rent :  Ryot's  profit : 

Rs.  Rs. 

30  10  10  10 

If  the  value  of  the  produce  doubled^ 
then  out  of  the  30  rupees  increase,  say 
you  deduct  8  rupees  as  the  increase  in 
the  cost  of  production,  and  the  remaining 
22  the  rule  would  give  to  the  zemindar. 
The  case  would  then  stand  thus — 

Rent :  Ryot's  profit : 


Gross  Cost  of 

produce  :       production  : 

Rs.  Rs. 


Rs. 


Rs. 


60  18  32  10 

Under  the  third  proposition,  the  fol- 
lowingcase  may  serve  as  an  illustration: — 

Former  gross  Former  rent  :  Ryot's  profit,  inclii4- 

prodiice  :  _  injf  cost  of  production  : 

Rs. 


Rs. 


Rs. 


30  10  20 

Say  that  the  value  of  the  produce  has 
doubled,  then  the  case  would  stand  thus — 


Present  gross 
produce : 
Rs. 

60 


Present  rent :        Ryot's  present  profit  in* 
eluding  cost  of  production « 
Rs.  Rb. 


20  40 

If  the  second  proposition  is  adopted, 
there  will,  in  every  case,  arise  a  necessity 
for  lengthened  and  difficult  enquiries. 
To  work  out  such  a  rule,  it  must  be 
ascertained : — 

isf. — What  was  the  value  of  the  pro- 
duce when  the  rent  was  last 
adjusted  ? 
2nd. — What  was  the  cost  of  produc- 
tion ? 
jrd. — What   was  the  share  of  profit 
left  to  the  ryot  after  his  rent 
was  paid  ?  This  would,  how- 
ever, only  carry  the  case  over 
the  f^rst  stage ;  there  would 
still    remain    to    be    ascer- 
tained:— 
nt, — The  present  value  of  the  produce. 
2nd. — What  rise  has  taken  place  on 
the  cost  of  production.     To  do  this  in 
everv    case    would    occasion    such    an 
amount   of   labor   that   the   constituted 
Courts  of  the  country  could  never  get 
through  it.     Moreover,  it  does  not  seem 
fair  and  equitable  that  the  ryot  should 
ofet  no  share  whatever  of  the  increase  in 
the  value  of  the  produce  of  his  lands, 
and  that  though  the  value  of  agricultural 
produce  had  immensely   increased^  he 
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himself  is  to  derive   not  a  particle  of 
advantage  from  it. 

The  third  proposition  is  certainly  more 
simple  and  apparently  equitable ;  such  a 
rule  would  involve  only  two  points  of 
enquiry,  viz.^  the  former  value  of  the 
produce  and  the  present  value^of  the 
produce.  These  points  ascertained,  the 
rule  could  be  worked  out. 

As  a  general  rule,  it  may,  I  think,  be 
fairly  assumed  that  the  last  adjustment 
of  rents  was  made  upon  a  principle  con- 
sidered fair  and  equitable  to  both  parties  ; 
and  that  the  rent,  as  compared  with 
the  produce,  represented  the  sum  which 
the  zemindar  was  willing  to  take,  and 
the  ryot  to  pay,  as  rent.  That  being, 
then,  in  the  nature  of  a  contract  between 
the  parties  under  the  then  state  of  circum- 
stances, it  is  only  necessary  to  carry  out 
the  principle  of  that  contract  into  the 
present  state  of  circumstances  to  get  at  a 
fair  and  equitable  rent.  If  the  former 
rent  was  fair  as  compared  with  the  former 
value  of  the  produce,  the  same  rule  of 
proportion,  if  carried  out,  would  give  a 
fair  rent  now ;  and,  as  a  general  rule,  I 
think  this  is  the  rule  which  should  pre- 
vail. 

It  is  true  that,  where  the  cost  of  pro- 
duction has  not  increased  in  the  same 
ratio  with  the  increase  which  has  taken 
place  in  the -value  of  produce,  the  rule 
would  give  to  the  ryot  the  larger  share 
of  the  increase.  But  it  may,  I  think,  be 
safely  inferred  that  the  cost  of  production 
would  generally  keep  pace,  or  nearly  so, 
with  the  increase  in  the  value  of  produce, 
and  the  rule  would  scarcely  ever  be  found 
to  operate  with  too  great  advantage  to  the 
ryot. 

If  the  cost  of  production  has  doubled 
at  the  same  time  that  the  value  of  the 
produce  has  doubled,  then  the  rule,  which 
allows  the  zemindar  to  double  his  claim 
upon  the  ryot,  is  a  fair  mode  of  adjusting 
the  matter.  But  if  in  any  case  the  ze- 
mindar or  the  ryot  could  show  that  the  for- 
mer rent  was  not  fixed  with  any  reference 
to  the  former  value  of  the  produce,  or 
that,  for  some  special  reasons  existing  at 
the  time,  the  rent  was  fixed  at  too  high  or 
too  low  a  figure,  then  the  case  would  forqi 


an  exception  to  the  rule,  and  have,  of 
course,  to  be  treated  differently.  These 
exceptional  cases  would,  however,  not  be 
numerous,  and  the  rule  would  serve  in  all 
the  ordinary  cases. 

This  rule  of  proportion  could  not  be 
called  into  requisition  in  those  cases  where 
it  could  be  shown  that  the  former  rent  was 
regulated  with  referenceto  somecontract, 
or  with  reference  to  some  ascertainable 
mode,  whereby  either  party  got  a  certain 
fixed  or  regulated  share  of  the  profits. 
Wherever  there  was  this  contract,  or  cus- 
tom, or  usage,  it  should  be  given  effect  to  * 
in  any  future  adjustment  of  the  rent. 

I  may  add  that  I  think  Section  6  of 
ActX.  was  meant  to  be  retrospective,  and 
I  have  alcpadv  expressed  my  opinion,  else-  . 
where  in  th^e  notes,  that  the  Act  created 
rights  of  occupancy  which  never  existed 
before,  and  that  in  that  respect  the  law 
was  not  declaratory,  but  enacting.    * 

The  Chief  Justice. — This  is  a  special 
appeal  from  the  decision  of  the  Judge  of 
the  24-Pergunnahs  in  a  suit  brought  for 
a  kubooleut  at  an  enhanced  rent.  The 
Judges  who  heard  the  special  appeal 
(Mr.  Justice  Campbell  and  Mr.  Justice 
Elphinstone  Jackson)  have  decided  that 
the  case  must  be  remanded,  and  in  order 
to  enable  them  to  declare  for  the  guidance 
of  the  Lower  Courts  the  principle  which 
ought  to  be  adopted  in  enhancing  the 
rents  of  ryots  having  rights  of  occupancy 
where  there  has  been  an  increase  in  the 
value  of  the  produce,  they  have  requested 
the  opinion  of  a  Full  Bench  on  the  follow* 
ing  questions  :— 

1st. — When  there  has  been  an  increase 
in  the  value  of  the  produce  arising  from 
an  increase  in  prices,  and  the  zemindar 
is  entitled  to  a  new  kubooleut  from  an 
occupancy-ryot  at  an  enhanced  rent  at 
fair  and  equitable  rates,  is  the  fair  and 
equitable  rate  to  be  awarded,  the  rate 
which  might  be  obtained  by  commercial 
competition  in  the  market,  or  is  it  a  rate 
to  be  determined  by  the  custom  of  the 
neighbourhood  in  regard  to  the  same 
class  of  ryots  ? 

2nd. — If  the  customary  rate  of  the 
neighbourhood  has  not  been  adjusted 
with  reference  to  the  increased  v^lue  of 
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produce,  then  on  what  principle  is  the 
enhancement  of  that  ciistomary  rate  to 
be  adjusted? 

The  learned  Judge,  Mr.  Justice  Camp- 
bell, in  his  judgment  to-day,  says:  "  In  the 
present  case  no  attempt  is  made  to  con- 
t'Tadict  or  deny  the  ryot's  assertion  ol 
anctent.  holding."  But  the  questions, 
which  I  must  assume  were  carefully  pre- 
pared, are  general,  and  refer  generally  to 
occupancy-ryots,  and  make  no  distinction 
between  holdings  which  are  ancient  and 
those  which  are  of  modern  date. 

Although  the  first  question  refers  to  an 
increase  in  value  arising  only  from  rise 
of  prices,  I  think  that  the  rule  which  we 
lay  down  will  be  equally  applicable  to 
cases  in  which  the  increase  Ims  been 
caused  by  the  proximity  of  a*  road,  or  of 
a  canal  -or  railway,  opening  a  new  source 
forcarryingtodistant  parts  produce  which 
for  want  of  roads  was  formerly  necessarily  \ 
consumed  in  the  immediate  neighbour- 1 
hood.  Such  causes  may  raise  the  value 
of  produce  without  materially  raising  the 
price  of  labor,  or  adding  to  the  expenses 
of  production.  But  we  must  take  care, 
lest,  in  answering  a  general  question,  and 
treating  it  as  applicable  to  particular  cir- 
comstances,  we  do  not  express  an  opinion 
wliich  may  hereafter  be  considered  as 
applicable  to  all  cases  falling  within  the 
general  question  propounded.  Myanswer 
i«,  therefore,  confined  to  the  question 
asked.  If  there  was  anything  with  refer- 
ence to  the  antiquity  of  the  holding 
which  takes  it  out  of  the  general  rule,  the 
facts  ought  to  have  been  stated. 

The  reference  was  made  in  consequence 
of  the  conflicting  decisions  in  the  cases  of 
Hills  versus  Ishur  Ghose,  No.   1607  of 
i862,decidedonthe2nd  September  1^63. 
Haran  Mohun  Mookerjee  versus  Thakoor 
Doss  Mundle  and  others,  decided  14th 
September  1 864,  reported  in  the  Week- 
ly Reporter,  vol.  i,  page  112. 
Shibnarain   Ghose  versus  Kashee  Per- 
ghad  Mookerjee  and  others,  decided 
26th  November  1864,  reported  in  the 
Weekly  Reporter,  vol.  i,  page  226. 

The  papers  were  sent  to  the  Officiating 
Chief  Juatlice,  and  were  handed  to  nae  upon 
my  retiirn from  England ;  and,  considering 


the  importance  bf  the  case,  not  as  regards 
the  amount  in  suit,  but  with  reference  to 
the  principle  to  be  established,  and  the 
necessity  of  having  a  decision  by  which 
the  Judges  would  consider  themselves 
bound,  Ithought  it  right  to  request  the 
attendance  of  all  the  Judges  of  the  Court, 
and  to  Tiave  the  case  decided  by  them. 

The  case  has  been  very  elaborately 
argued  by  Counsel  upon  both  sides  ;  but 
I  cannot  say  that  anything  of  importance 
has  been  brought  forward  which  had  not 
been  previously  considered  in  the  argu- 
ments and  in  the  judgments  pronounced 
in  Ishur  Ghose's  case,  and  in  the  Minutes 
of  the  Judges  written  in  consequence  of 
that  decision.  I  must  confess  that  I  have 
not  heard  or  read  anything  since  Ishur 
Ghose' s  case  was  decided,  which  has  in- 
duced me  to  alter  the  opinions  which  I 
then  expressed  ;  and  I  should  be  wanting 
in  sincerity  if,  out  of  deference  to  my 
learned  colleagues,  or  for  the  sake  of 
using  expressions  of  courtesy,  I  were  to 
say  that  anything  which  I  have  heard 
to-day  has  led  me  to  entertain  the  slight- 
est doubt  as  to  the  correctness  of  my  for- 
mer opinion.  To  that  opinion  1  firmly 
adhere. 

.  In  that  case  it  was  held  by  Mr.  Justice 
Bay  ley,  Mr.  Justice  Kemp,  and  myself, 
that  the  enhanced  rent  could  not  exceed 
the  old  rent  with  such  portion  of  the  in- 
crease added  to  it  as  would  render  it  fair 
and  equitable  under  the  altered  state  of 
circumstances ;  and  it  was  expressly  stated 
that,  in  determining  whether  the  whole  of 
the  increase  was  to  be  added,  the  Judge 
must  be  guided  by  all  the  circumslaiices 
of  the  case.  It  was  said  :  "  In  tbeafosence 
of  proof  to  be  contrary,  he  may  take 
the  old  rent  as  a  fair  and  equitable  rent 
with  reference  to  the  former  value  of 
produce — ^be  must  tak6  into  consideration 
the  circumstances  under  which  the  value 
of  the  produce  has  increased,  and  whether 
.  those  circu mstances  are  1  ikely  to  continue, 
and  whether  the  value  of  the  produce  is 
likely  to  keep  up  to  the  present  average 
in  the  ensuing  year.  He  must  consider 
whether  the  costs  of  production,  including 
fair  and  reasonable  wages  for  labor  and 
the  ordinary  rate  of  profits  derived  from 
agriculture  in  the  neighbourhood,  have  in* 
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creased,  and  he  must  make  a  fair  al- 
lowance on  that  account y 

The  decision  in  that  case,  whether  right 
or  wrong,  was  not  a  hasty  one.  The 
Judges  before  whom  it  was  heard  were 
fully  aware  of  the  importance  of  the  judg- 
ment they  were  called  upon  to  pronounce, 
and  of  the  numerous  cases  which  would  be 

foverned  by  the  principle  tobe  laid  down, 
hey,  therefore,  took  time  ta  consider, 
and  the  judgment  was  not  pronounced 
until  they  had  given  their  utmost  con- 
sideration to  the  case,  and  had  expended 
much  time  in  endeavouring  to  arrive  at  a 
just  and  sound  conclusion  which  might 
govern  other  cases  then  pending,  and 
might  form  a  precedent  for  future  cases. 
The  pri  nci  pie  of  that  decision  was,  that  the 
ryot  was  entitled  to  the  full  benefit  of  the 
old  rent,  and  that  it  could  not  be  enhanced 
beyond  the  amount  warranted  by  the 

5 round  of  enhancement.  Rules  were  laid, 
own  for  the  guidance  of  the  Judges  in 
determining  the  facts,  such  as,  *'  rents 
which  new  ryots  would  pay,'*  and  the 
definition  of  rent  by  Malthus,  merely  as  a 
guide  to  the  Judge;  somerulebeing  neces- 
sary to  ascertain  what  was  the  actual  value 
or  rack-rent,  in  case  there  should  be  no 
evidence  of  market-value.  In  fact,  the 
Judge  stated  expressly  that  there  was  no 
evidence  of  market-value. 

The  case  of  the  Queen  vs.  the  Grand 
Junction  Railway  Company,  4  Queen's 
Bench  Reports,  p.  18,  has  been  referred  to. 
In  that  case  the  Court  held  that  in  ascer- 
taining for  rating  purposes  the  rent  at 
which  the  Railway  might  be  reasonably 
expected  to  let  to  a  tenant  from  year  to 
year,  the  only  deduction  from  gross  re- 
ceipts on  account  of  tenant's  profits  was  a 
percentage  onihe  capital  employed.  This 
deduction  was  in  the  particular  case  cal- 
culated at  20  per  cent.,  having  regard  to 
the  fair  profits  of  such  a  trade  carried  on 
by  means  of  so  large  a  capital  and  with 
such  large  risks. 

*  This  percentage  was  allowed  in  addi- 
tion to  5  per  cent,  interest  on  the  capital 
and  all  other  expenses  of  carrying  on  the 
business  of  carriers. 

H  appears  to  me  that  the  deductions 
.which  were  made  in  Ishur  Ghose'3  case 
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were  quite  in  accordance  with  the  princi-. 
pie  of  that  case,  for,  under  the  definition 
of  Malthus,  not  only  interest,  but  profits 
on  capital,  were  allowed  in  addition  to 
evey  expense  of  cultivation. 

As  my  opinion  is  in  the  minority,  and, 
I  may  say,  stands  alone,  I  feel  right  to 
point  out  more  at  large  the  reasons  which 
still  influence  my  mind,  and  prevent  me 
from  yielding  my  opinion  to  those  of  the 
other  Judges  of  the  Court. 

In  the  judgment  given  in  review  in 
Ishur  Ghose's  case,  I  showed — 

ist. — That  the  zemindars  were  in  1 793 
declared  to  be  the  proprietors  of  the  lands, 
and  encouraged  to  exert  themselves  in 
the  cultivation  and  improvement  of  their 
estates,  under  the  certainty  that  they 
would  enjoy  exclusively  the  fruits  of 
their  own  good  management  and  indus- 
try, and  that  no  demand  would  ever 
be  made  upon  them  for  an  augmentation 
of  the  public  assessment  in  consequence 
of  the  improvement  of  their  respective 
estates. 

2nd. — That  from  1793  to  1812  they 
were  prevented  from  granting  pottahs  or 
leases  to  ryots  for  terms  exceeding  10 
years ;  and  consequently  could  not,  during 
that  period,  have  created  ryots  with  here- 
ditary rights  of  property  in  .the  soil.' 

3rd. — ^That  after  Regulation  V.  of  1 8*1 2 
they  are  entitled  to  grant  leases  to  all 
new  ryots,  and  to  all  ryots  who  were  not 
entitled  to  demand  a  renewal  of  their 
leases,  such  as  khood-kasht  ryots  at  any 
rent  and  for  any  term  that  might  specifi- 
cally be  agreed  upon  between  them;  and 
that  such  leases,  whether  in  perpetuity  or 
for  any  term,  were  binding  upon  the  ze- 
mindars and  their  heirs  or  assigns ;  and 
that  the  Courts  were  to  give  effect  to  the 
definite  clauses  of  the  engagements,  and 
to  enforce  payment  of  the  sums  specific 
cally  agreed  upon. 

4th. — That,  if  the  ryot's  original  holding 
commenced  after  the  date  of  the  Perma- 
nent Settlement  (and  that  if  itcommenced 
before,  it  was  for  him  to  prove  it  either 
by  positive  or  presumptive  evidence),  he 
was  entitled  to  have  effect  given  to  any 
definite  engagement  between  him  and  the 
landowner,  either  as  to  the  duration  of  the 
term,  if  any  was  specifically  granted  to 
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him,  or  as  to  the  amount  of  rent  to  be 
p9.id,  or  the  rate^  at  which  it  was  to  be 
assessed.  But  that  if  he  failed  to  prove 
that  any  such  engagement  was  entered 
into,  or  that  the  terra  for  which  he  was  to 
hold  wa$  ever  fixed  or  defined,  or  that  any 
stipulation  was  made  as  to  the  rate  of  rent 
at  which  he  was  to  hold,  he  must  be  con- 
sidered to  have  entered  and  held  as  a 
te^nant  for  one  year  only,  and  to  have  con- 
tinued to  hold  on  with  the  consent  of  the 
landowner  from  year  to  year,  or  accord- 
ing to  the  language  more  generally  used 
in  this  Country,  as  a  tenant-at-will ;  and 
that,  but  for  A61X.  of  1859,  he  would  have 
been  liable  to  have  his  tenancy  determin- 
ed by  the  landowner,  and  to  be  turned 
out  of  possession  at  the  end  of  any  agri- 
cultural year.  It  was  stated  that  it  was 
unnecessary  to  determine  whether,  ac- 
cording to  the  law  of  this  country,  any 
notice  to  quit  would  have  been  necessary 
or  not. 

If  by  custom  or  usage  a  notice  to  quit 
was  necessary,  the  royt  would  of  course 
be  entitled  to  it  before  his  holding  could 
be  determined. 

After  Regulation  V.  of  181 2,  a  land- 
owner had  as  much  power  to  fix  his  own 
rents  and  terms  as  regards  all  new  ryots 
and  all  others,  except  the  khood-kasht 
ryots  and  such  others  of  the  old  ryots  as 
were  entitled  to  a  renewal  of  their  leases, 
as  any  land-owner  in  England 

It  has  been  observed  in  a  book  of  very 
considerable  authority  on  these  subjects — 
I  mean  Directions  for  Revenue  Officers 
in  the  North*Western  Provinces,  promul- 
gated by  the  Lieutenant-Governor,  and 
prepared,  I  believe,  originally  by  the  late 
Mr.  Thomason,  p.  61,  para.  121 — ^that 
"  much  confusion  has  arisen  from  the 
neglect  to  distinguish  between  proprie* 
tary  and  non-proprietary  cultivators  " — 
and  it  is  there  stated  (paras.  1*21  to  128) 
that,  "throughout  Hindoostan^  there  is  a 
large  body  of  persons  possessing  an 
heritable  and  transferable  property  in  the 
soil,  who  are  also  cultivators,  and  their 
profits  as  proprietors  and  as  cultivators 
are  sometimes  so  mixed  together  that  it 
is  difficult  to  distinguish  between  them 
^nd  thit  non-proprietary  cultivators. 


"  In  many  parts  of  Bengal^  Behar,  aaid 
Orissa,  at  the  time  of  the  Permanent 
Settlement,  no  attempt  was  made  to  dis- 
tinguish proprietary  from  non-proprietanr 
cultivatorsi,  but  all  were  left  indiscrimi* 
nately  to  the  mercy  of  superiors  who  c<m- 
tracted  for  theGovernmeut  Revenue,  and 
who,  whatever  was  their  origin,  were 
distinct  from  the  village  proprietors.  A 
similar  error  was  nearly  committed  ill 
the  Talookdaree  Estates  in  the  Nort]i> 
Western  Provinces. 

''  A  remedy  for  this  manifest  injustice 
has  been  often  sought  by  an  attempt  to 
provide  protection  equally  for  all  classes 
of  cultivators,  and  the  advocates  for  such 
measures  have  argued  upon  acts  which, 
in  truth,  indicated  the  existence  of  much 
higher  rights  than  those  of  mere  culti* 
vators. 

''  The  importance  of  the  question  is 
much  diminished  when  the  proprietary 
have  been  carefully  separated  from  the 
non-proprietary  cultivators,  and  the  for- 
mer confirmed  in  all  the  privileges  to 
which  they  are  justly  entitled. 

^^  Still  it  is  incumbent  upon  the  Settle^ 
ment  Officer  to  define  precisely  the  posi- 
tion of  non -proprietary  cultivators,  m 
order  that  no  doubt  may  remain  as  to 
the  party  entitled  to  benefit  by  fiUun 
improvement  of  the  land.  So  long  as  this 
is  doubtful,  exertion  will  be  discouraged 

"  Non-proprietary  cultivators  are  gene- 
rally either  the  descendants  of  former  dis- 
possessed proprietors,  or  they  have  been 
located  on  the  estate  by  the  present  pro- 
prietors, or  their  predecessors.  Their  Be£t 
security  no  doubt  consists  in  the  demand 
for  their  labor.  A  zemindar  commonly^ 
reckons  his  wealth  by  the  number  of  his 
Assamees,  and  the  fear  of  losing  their  ser^ 
vices  is  often  a  sufficient  provision  agttiltst 
harshness  or  severity  towards  them, 

"  There  can,  however ^  be  no  doubt  that 
many  non-proprietary  cultivators  are 
considered  to  have  rights  of  occupancy, 
and  thus  two  classes  are  commonly  recog- 
nized— those  who  are  entitled  to  k^ld  at 
fixed  ratesy  and  those  who  are  mere  ten* 
ant  s-at -will, 

"  Cultivators  at  fixed  rates  have  a  rigtt 
to  holdcertainfields,and  cannot  beejected 

from  them  so  long  as  they  pay  those  rates. 
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Tlnty  have  no  right  ^i  property  in  the 
fields,  and  are  not  able  to  alienate  them 
wthout  the  consent  of  the  proprietors ; 
but  their  sons,  or  their  immediate  heirs, 
resrdine  with  them  ih  the  village,  would 
succeed  on  the  same  terms  as  themselves : 
nor  are  they  competent  of  themselves  to 
perform  any  act  which  is  considered  to 
indicate  proprietary  right,  such  as  the 
d^ging  of  a  well)    the   planting   pf   a 
g^arden,   or   the   location    of   a  laborer. 
Their  simple  right  is  to  till  their  fields 
themselves,  or  to  provide  for  the  tillage, 
and  far  these  fields  they puy  certain  rateSy 
and  are  in  some  cases  liable  to  be  called 
upon  to  perform  certain  services,  or  to 
pay  certain  fees  to  the  proprietors.     So 
iengas  these  conditions  are  fulfilled y  they 
caHH^t  ie  ejected  from  their  fields;  and,  if 
an  attempt  is  made  to  eject  them,  they 
have  their  remedy  by  summary  suit  be- 
fore the  Collectors.     If  they  fail  to  pay 
the  rent  legally  demanddble)  the  pro- 
prietor  must  sue  them  sutnmarily  for  the 
arrear,  and  on  obtaining  a  decree  in  his 
{avor,  and  failing  after  it  to  collect  his 
dues,  he  itiay  apply  to  the  Collector  to 
eject  them,  and  to  give  him  possession 
o€  the  land. 

"  Tenants-at-willhave  no  right  extend- 
ing beyond  the  year  of  their  cultivation 
When  at  the  commencement  of  the  agri- 
ctfltdral  year  they  agree  to  cultivate  cer- 
tain fields  on  certain  terms,  they  are 
entitled  to  the  occupation  of  those  fields 
on  the  specified  terms  during  the  year  ; 
bat  at  its  close  their  right  terminates." 

I  do  not  believe  that,  even  before  the 
Permanent  Settlement,  every  cultivator 
who  resided  in  the  village  in  which  hift 
lands  were  situate,  whether  let  into  pos- 
session for  a  term  or  only  a&  a  tenant-at- 
will,  or  to  hold  from  year  to  year,  neces- 
sarily became  a  khood-kasht  ryot. 

The  definition  of  khood-kasht  in  Wil- 
son's Glossary  (287)  is,  a  '^  cultivator  of 
his  own  hereditary  land."  The  word 
"kbood,"  self  or  own,  and  '*  kasht,"  to 
sow,  show  that  the  term  has  reference  to 
some  proprietary  rights,  rather  than  to 
the  fact  of  residence  in  the  village.  In 
column  267  of  the  same  Glossary,  tit. 
khood-kasht,  the  definition  is,  ''a  resi- 
dent cultivfftqr,  one  cultivatii^  his,  own 


hereditary  lands,  either  u  rider  a  zemindar 
or  a  co-parcener  in  a  village.  In  Bengal, 
one  class  of  them  holding  their  lands 
at  fixed  rates  by  hereditary  right ,  some- 
times sub-let  them,  except  the  part  aboiit 
their  dwelling,  ih  which  they  continue  to 
reside ;  and,  although  ceasing  to  cultivate 
and  engaged  in  trade  or  business^  they 
retain  their  designation  of  khood-kasht. 
The  term  is  also  applied  in  the  North- 
Westerrt  Provinces  to  lands  which  the 
proprietor,  or  the  payer  of  the  Govern- 
ment revenue,  cultivates  himself. 

A  khood-kasht  ryot  probably  derived 
his  title  by  descent  from,  or  succession 
to,  one  of  the  old  village  community,  6r 
some  person  who  in  ancient  times  had 
acquired  a  proprietary  right  in  the  land 
under  the  old   Hindoo  or  Mahdhied^n 
Law  by  reason  of  his  having  reclaihned 
it.     Menu  says :  "  Sages  pronounce  cul- 
tivated land  to  be  the  property  of  hiiti 
who  cut  away  the  wood,  or  who  cleared 
and  tilled  it."     (Chap.  9,  para.  44.)     So 
property  in  waste  land  was,  according  to 
Mahomedan    Law,    established    by    re- 
claiming it  with  the  permission  of  the 
Imam  according  to  Aboo  Huneefa,  and 
by  the  mere  act  of  reclaiming  it  accord- 
ing   to    Aboo    Yusuf    and     Mahomed. 
{See  Baillie  on  the  Land  Ta:t  of  India, 
Cap.    6,    para.  42.)     But,  however   this 
may  be,  it  is  clear  that,  since  Regulation 
II.  of  1793,  by  which  the  right  of  pro- 
perty was  declared  to  be  vestfed  in  the 
landholders,  i.  e,,  in  the  zemindars  and 
independent     talookdars,     property    in 
land  which  formed  part  of  a  permanently 
settled  estate  could  not  be  acquired  by 
reclaiming  it  from  waste,     rfow,  then, 
could  it  be  acquired  except  by  contract 
or  adverse  possession,  or  by  prescript Jort 
going  back  as  far  as  to  the  time  ol  the 
Permanent  Settlement  ?    I    am  of  opi- 
nion that  neither  a  right  of  proprietorshifi 
nor  a   right  of   occupancy  could   havtf 
been  acquired  by  any  other  means  ifl  fl 
permanently-settled  estate. 

The  directions  to  Revenue  Officers/ 
para.  130,  show  that  the  right  depends 
upon  prescription.  \i  is  there  said  :  *^  It 
is  impossible  to  lay  down  any  fixed  rule,' 
defining  what  classes  of  cultivators  are 
to  be  considered  entitled  to  hold  dit  fixed 
rates.  Th^y  are  known  iw  different  paft^ 
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of  the  country  by  different  names, 
as  chupperbund,  khood-kashty  kudeemee, 
mourosee,  hukdar,  &c.,  all  of  which  terms 
imply  attachment  to  the  soil  or  prescrip- 
tive right.  Those  who  have  no  such  right 
are  commonly  called  kutcha  assamees  or 
py-kasht .  //  has  sometimes  been  supposed 
that  all  ryots  resident  in  the  village 
(khood-kashtj  are  of  the  former  class y 
and  that  those  who  reside  in  another  vil- 
lage (py-kasht)  have  no  rights.  But  there 
are  frequent  exceptions  to  this  rule. 
Many  cultivators  residing  in  the  village 
are  mere  tenants-at-willy  whilst  those  re- 
siding in  neighbouring  villages  may  have 
marked  and  recognised  rights.  Prescrip- 
tion is  the  best  rule  to  follow  y 

I  am  clearly  of  opinion  that  a  ryot 
who,  after  the  date  of  the  Permanent 
Settlement,  and  especially  after  Regula- 
tion V.  of  1 812,  was  let  into  possession  by 
a  zemindar  to  hold  as  tenant  for  a  fixed 
term,  or  at  will,  or  from  year  to  year,  or 
without  defining  the  period  during  which 
his  tenancy  was  to  continue,  did  not,  be- 
fore Act  X.  of  1859,  merely,  by  reason 
of  an  occupation  for  12  years,  become  a 
khood-kasht  ryot.  But  it  is  not  neces- 
sary to  determine  this  point,  because 
Section  6  of  Act  X.  of  1859  makes  no 
distinction  between  a  khood-kasht  and  a 
py-kasht  ryot.  Each,  if  he  has  occupied 
for  \2  years,  has  had  a  right  of  occupan- 
cy conferred  upon  him  by  that  Act,  which 
is  hereafter  shown  to  have  had  a  retro- 
spective effect. 

It  was  suggested  that  the  6th  Section 
substantially  converted  every  ryot  who 
had  occupied  for  12  years  into  a  khood- 
kasht  ryot,  and  gave  him  a  right  to  hold 
at  fixed  or  customary  rates.  But  there 
is  nothing  in  the  Aft  which,  in  my  opini- 
on, discloses  any  such  intention. 

In  my  former  judgment  in  review  in 
Ishur  Ghose's  case,  I  showed  that,  prior 
to  Aft  X.  of  1859,  even  a  right  of  occu- 
pancy could  not  be  gained  merely  by  an 
occupation  for  12  years.  I  there  review- 
ed the  authorities  of  the  late  Sudder  Court 
upon  the  subject,  and  I  referred  to  the 
case  of  Degumber  Mitter  and  Ramsoon- 
der  Mitter,  Sudder  Decisions,  1856,  page 
617,  in  which,  at  page  624,  it  was  held 
that  the  failure  or  forbearance  of  the 
TCmincfar  to  demand  an  increase  of  rent 


during  12  years  did  not  create  a  right  of 
occupancy. 

A  similar  decision  was  come  to  in  the 
case  of  Mussamut  Lallahoonissa  Khatoon 
versus  Ram  Gopal  Sein,  same  volume, 
page  665. 

I  have  not  heard  the  authority  of  either 
of  those  cases  impugned,  nor  has  it 
been  contended  that,  before  Act  X-  of 
1859,  a  mere  occupation  for  12  years 
conferred  a  right  of  occupancy,  or  a 
right  to  hold  at  less  than  the  actual  value 
of  the  land. 

The  Civil  Law,  in  which  it   has  been 
said  "  that  we  have  the  most  complete, 
if  not  the  only,  collection  of  the  rules  of 
natural  reason  and  equity*  which  are  \o 
govern    the  actions  of    mankind,"   and 
which  has  been  called  "  ratio  scripta'' 
as  containing  the  most  perfect  rules  of 
reason  for  deciding  all  differences  be- 
tween man  and  man,  held  that  a  farmer 
or  tenant  could  not  acquire  by  prescrip- 
tion what  he  held  by  that  title;   ''for, 
in  order  to  prescribe,  it  is  necessary  to 
possess,   and   to   possess  as   master."  t 
But  where  a  ryot  or  tenant  holds  at  a 
certain  rent  with  the  consent  of  his  land- 
lord, there  is  no  adverse  holding  at  that 
rent.     If  a  ryot  could  prove  that  he  had 
held  land  for  many  years,  and  that,  when- 
ever  his  rent  was  altered,  he  had  claimed 
to  hold  at  a  fixed  rent,  or  at  a  rent  assess- 
able according  to   some   definite   rules, 
and  that  such  claim  had  been  acquies- 
ced in  by  the  landowner,  he  would  have 
evidence  from  which  a  prescriptive  right 
to  hold  at  that  rent  might  be  presumed; 
but  a  mere  occupation  of  land  for  i2 
years  at  a  fixed  rent,  or  at  rent  which 
had  been  varied  at  the  pleasure  or  cap- 
rice of  the  landowner,  would  be  no  evi- 
dence of  such  a  right.     That  was  ex- 
pressly laid  down   by  the  late  Sudder 
Court  in  the  case,  to  which  I  have  above 
referred,    of    Degumber    Mitter  versus 
Ramsoonder  Mitter,  Sudder  Decisions, 
July  1856,  page  617  ;  and  that  decision 
was  quite  in  accordance  with  the  rule  of 
the  Civil  Law. 

In  that  case  four  Judges  (Mr.  Raikes, 
Mr.  Colvin,  Mr.  Patton,  and  Mr.  Tre- 
vor),  reversing^the  decision  of  the  Lower 
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Appellate  Court,  held  that  the  landlord 
was  entitled  to  enhance  his  rent  to  the  full 
actual  value  of  the  land^  at  which  it  had 
been  assessed  by  the  first  Court.     They 
said:   "It  has   been    shown   by   Baboo 
Ramapersaud  Roy  in  the  precedents  of 
the  Court  referred  to  in  his  argument, 
how  the  current  of  decisions  have  run  on 
this  question  since  1845,  and  that  this 
Court  has,  on  several  occasions,  under 
different  forms  of  words,  almost  invari- 
ably ruled  that   '  the  claim  to  assess,  be- 
ing a  perpetually    recurring    cause    of 
action,  cannet  be  barred  by  lapse  of  time.' 
We  would  also  refer  to  another  case  (not 
cited)  at  page  188  of  the  printed  Deci- 
sions for  1 849 — Dupnarain  Roy,  appel- 
lant, versus  Sreemutee  Roy  and  others — 
as  a  case  in  point.     The  suit  there  was 
for  re -adjustment  of  rent  by  a  ryot,  on 
the  ground  of  excessive  rates,  the  zemin- 
dar pleading  payment  of  the  rates  object- 
ed to  by  the  ryot  for  upwards  of  20  years. 
A  special  appeal  was   admitted   to   try 
whether  lapse  of  time  was  not  a  fair  and 
legitimate   plea  against  the  action,  and 
the  ruling  therein  was  that,  as  the  zemin- 
darhad  produced  no  engagement  binding 
the  ryot    to   any   particular  amount  of 
jumma,  or  as  being  in  possession  of  any 
particular   mehal  of  known  boundaries, 
on  which  rent  is  payable  without  reference 
to  what  may  be  found,  at  any  period,  to 
be  its  exact  extent  by  correct  measure- 
naent,  the  ryot  is  not  barred  by  having 
paid  an  uniform  rent  for  more  than  12 
years,  from  claiming  a  measurement  and 
re-adjustment  of  the  rent  in   the  same 
manner  as  a  zemindar,  when  not  bound 
by  express  engagement,  has  always  a 
claim  to  a  like  measurement. 

*^ These  precedents  must  be  held  to  es- 
tablish the  principle  that,  unless  the  land-* 
lord  and  tenant  are  bound  by  express 
engagement  to  an  uniform  rate  of  rent, 
the  right  to  raise  or  reduce  it,  however 
dependent  on  other  circumstances  which 
may  govern  each  particular  case,  is  a 
nght  that  cannot  be  disputed  on  the  plea 
of  lapse  of  time,  nor  be  extinguished  by 
prescription. 

"Theappellant'spleaderhas  also  proved 
by  the  submission  of  competent  authori- 


ties on  the  subject  that  under  the  English 
Statutes  the  law  of  limitation  and  pre- 
scription was  held  not  to  apply  to  suits 
of  the  nature  before  us.  The  reasoning 
on  this  seems  to  he  that,  as  the  tenant's 
possession  is  from  the  first  a  possession 
with  the  consent  of  the  landlord,  it  must 
be  considered  as  permissive^  however  long 
it  may  continue,  and  that  no  length  of 
time  can  therefore  bar  the  landlord's 
right  of  recovery y  or  secure  to  the  tenant 
a  title  adverse  to  the  landlord's  interests, 

''  The  connection  between  landlord  and 
tenant  in  this  country  commences  on  a 
similar  under  standing.  The  under-tenant 
in  Bengal,  whether  holding  by  pottah 
or  as  a  tenant-at-will,  occupies  his  land 
with  the  consent  of  the  zemindar ^  and  the 
rent,  however  determinable,  is  only  a 
consequence  of  the  arrangement.  Should 
the  zemindar  content  himself  with  less 
than  the  local  rates  in  the  case  of  a  ten^ 
ant-at'wUl ,  the  law  only  imposes  upon  the 
zemindar  the  necessity  of  serving  such 
tenant  with  a  notice  before  he  can  legally 
raise  them  ;  but  the  precedents  of  this 
Court,  cited  above,  clearly  indicate 
that  the  construction  put  upon  the  law 
here  as  well  as  in  England  is  the  same, 
and  that  the  failure  or  forbearance  of  the 
zemindar  to  demand  an  increase  of  rent 
during  12  years  will  not  change  a  tenant- 
at-will  into  a  tenant  with  permanent 
rights  of  occupancy. 

'*  It  has  been  argued  by  Baboo  Shum- 
bhoonath  Pundit,  on  the  part  of  the  ryot, 
that  thejandlord's  receipt  of  rent. at  an 
uniform  rate  during  more  than  12  years 
is  evidence  of  his  having  abandoned  his 
right  to  demand  more,  and  prevents  the 
exercise  of  the  right  ever  after.  But  the 
payment  of  the  samerent f or  aconsiderable 
time  by  a  tenant  cannot  be  proof  of  the 
landlord's  intention  to  restrict  his  own 
right  of  demand  ;  it  is  far  too  ambiguous 
a  fact  to  allow  of  any  such  conclusion 
being  drawn  in  favor  of  the  tenant.  It 
is,  moreover,  an  argument  practically  in- 
consistent with  any  application  of  the 
limitation  law.  If  that  law,  as  assumed, 
barred  the  right  of  the  landlord  to  re-as- 
sess the  lands  for  ever,  he  could  not  exer- 
cise that  right  in  the  event  of  the  lands 
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being  abandoned  bj  the  present  occu- 
pant, the  application  of  the  law  would 
not  only  aflFect  his  right  over  the  present 
tenant,  but  would  apparently  fix  the  rent 
of  the  land  at  the  present  rates  forever. 
**  The  Court,  therefore,  see  no  reason 
whatever  to  depart  from  the  principle  in- 
culcated by  the  precedents,  which  hold 
that  the  Law  of  Limitation  is  inapplicable 
to  suits^  for  the  adjustment  of  rents.'* 

Mr.  Torrens,  who  dissented,  said : 
"  If  a  zemindar  neglects  all  the  requisi- 
tions of  the  law,  which,  under  his  settle- 
ment, he  is  bound  by,  he  cannot  come 
into  Court,  and  reap  an  advantage  from 
his  own  laches,  saying  that  at  any  time 
whatever,  without  respect  to  any  general 
Law  of  Limitation,  '  I  have  a  right  to  be 
heard  in  question  of  my  ryot's  tenure,  and 
to  enhance  at  my  discretion  the  assess- 
ment payable  on  it.  //  is  true  that  I 
have  not  fulfilled  any  of  the  requirements 
of  the  law  by  settling  with  my  ryots,  or 
by  giving  the  documents  required  of  me 
to  the  Collector  ;  it  is  true^  too,  that  my 
ryot  has  asserted  his  right  to  hold  dtfixed 
rates  for  these  last  ^o  years  ;  that  I  have 
not  before  questioned  this  ;  but  now  that 
he  has  laid  out  all  his  capital  under  the 
security  relied  on  from  my  silence,  and 
from  my  receiving  from  him  only  at 
the  rate  given  in  my  zemindaree  ac- 
counts, I  wish  to  raise  his  assessment  ten- 
fold, and,  if  he  cannot  pay,  eject  him! 
This  state  of  things  was,  I  apprehend, 
never  intended  by  the  Decennial  Settle- 
ment, but  such  would  be  the  consequence, 
especially  since  the  enactment  of  Act  /.  of 
184^,  if  the  Law  of  Limitation  cannot  be 
held  applicable  to  suits  of  this  nature/* 

1  should  concur  with  Mr.  Torrens, 
if  it  had  been  proved,  as  he  alleged,  that 
the  ryot  had  asserted  his  right  to  hold  at 
fixed  rates  for  30  years,  and  the  land- 
owner had  acquiesced  in  the  claim ;  but 
that  statement  was  used  rather  as  an 
argument  than  as  referring  to  the  facts 
which  had  been  proved  in  the  particular 
case  before  the  Court. 

The  case  wasdetermined  with  reference 
to  a  purchaser  under  Aft  L  of  1845,  but  it 
must  be  equally  applicable  to  any  other 
landowner  who  let  a  ryot  into  possession 


under  such  terms  that  he  was  not  pre* 
eluded  from  raising  his  rent. 

If,  after  Regulation  V.  of  18 12,  a  land- 
owner let' lands  to  a  ryot  at  a  certain 
rent  without  any  agreement  fixings  the 
term  of  the  holding  or  binding  the  land- 
owner not  to  enhance  the  rent,  or  if 
he  should  enhapce  it,  to  enhance  it  onlj 
according  to  certain  fixed  rules,  the  rytot 
would  not  have  held  at  Pergunnah  rates, 
or  at  customary  ratest  or  at  rates  payable 
by  similar  ryots  for  similar  lands  in  tile 
neighbourhood  ;  and  the  principle  of  the 
above  case  would  show  that  a  holding  for 
12  or  20  years  would  not  have  created  a 
right  to  hold  at  such  rates,  and  that  th^ 
landowner,  even  after  a  holding  for  12  or 
20  years,  would  not,  before  Act  X.  of 
1859,  have  been  precluded,  after  noticCy 
from  enhancing  the  rent  to  the  full  actoal 
value  of  the  land,  or  ejecting  the  ryot  if 
he  would  not  consent  to  pay  it. 

What  presumption  then  is  to  be  made 
merely  from  the  fact  of  a  holding  for  12  or 
20  years  not  carried  back  prior  to  1812,  or 
to  the  date  of  the  Permanent  Settlement? 

Act  X.  of  1859  created  a  right  of  occu- 
pancy in  all  ryots  who  had  occupied  for 
12  years  without  reference  to  the  fact 
whether  they  resided  in  the  village  or 
not.  The  act  applied  to  all  ryots  who 
had  occupied  for  1 2  years,  and  who  were 
then  merely  tenants-at-will  liable  to  be 
removed  at  the  end  of  any  current  year, 
if  not  without,  at  least  after,  a  notice  lo 
quit,  and  to  have  their  rents  enhanced, 
after  notice  of  enhancement,  to  the  foil 
actual  value  of  the  lands.  But  was  it 
the  intention  of  the  Legislature,  when 
conferring  such  rights  by  retrospective 
operation,  to  derogate  from  the  propria-* 
tary  rights  which  were  declared  at  the 
.time  of  the  Permanent  Settlement  to 
belong  to  the  landowners,  and  to  confer 
on  those  who  were  merely  tenants-at 
will,  or  tenants  from  year  to  year,  not 
only  a  right  not  to  be  removed  from 
their  holdings,  but  also  a  right  to  hold 
at  fixed  rates,  or  lower  rents  than  other 
ryots  would  pay  for  the  same  land  ? 

As  I  said  in  my  former  judgment, 
to  hold  that  the  Legislature  intend- 
ed to  confer  rights  of  occupancy  which 
did  not  previously  exist  at  rents  lower 
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than  such  as  could  be  reasonably  ob- 
tained from  new  ryots,  would,  in  my  opi- 
nion, be  giving  a  construction  to  the  Act 
which  would  render  it  an  unjust  interfer- 
ence with  the  vested  rights  of  the  land- 
owners in  the  permranently-settled  dis- 
Iricls,  and  a  violation  of  the  engagement 
wfcich  at  the  time  of  the  Permanent  Settle- 
ment Was  made  with  them  by  Government. 
Sivch  a  construction  cannot  be  put  upon 
t^  Act,  unless  the  Legislature  has  declar- 
ed its  intenttofl  by  the  clearest  and  most 
unmistakeable  language.  I  cannot  think 
tfaat  the  Legislature,  by  using  the  words 
"  fair  and  equitable  rates,"  in  tended  to  give 
a  ryot,  who  obtained  possession  only  1 2 
yearsago  when  hehad  no  right  to  the  land, 
aad  when  the  zemindarwas  not  even  t>ound 
to  accept  him  as  a  ryot,  or  toadmithim  into 
possession,  any  proprietary  rights  which 
would  entitle  him,  without  express  con- 
tract, to  participate  in  any  increase  in  the 
vaLneof  the  produceof  the  land  notcaused 
bfr  kis  own  agency  or  at  his  expense. 

Surely  it  could  not  have  been  necessary, 
ia  order  to  protect  the  ryots  from  un- 
wanraiitable  exaction,  to  enact  that  a  ryot, 
who  had  no  right  in  the  land  13  years 
agp,  should,  by  reason  of  his  having 
occupied  it  for  12  years,  become  entitled 
lo  hold  it  at  a  less  rent  than  a  new  ryot 
would  give  for  it. 

It  would  surprise  landowners  in  Eng- 
land if  they  were  to  find  that,  by  an  Act 
having  rcstrospective  effect,  or  by  a  con- 
struction put  upon  the  words  ''  fair  and 
equitable,''  tenants  who  had  held  under- 
leases for  99  years  at  a  nominal  rent,  or  had 
held  for  20  years  as  tenants  from  year  to 
year  at  very  low  rents,  had  acquired  rights 
o£ occupancy, and  that,atthe  expiration  of 
the  leases,  or  upon  the  determination  of 
the  tenancies,  they  were  not  merely  not 
bound  to. quit,  but  were  entitled  to  hold 
on  at  a  lower  rate  than  the  landowners 
could  obtain  from  new  tenants. 

Mr.  Justice  Campbell  has  referred  to  the 
report  of  the  Select  Committee  as  a  legiti- 
mate guide  for  ascertaining  the  reasons  of 
the  Legislature  for  conferring  a  right  of 
occupancy  upon  ryots  who  had  held  for  12 
vears.  If  he  would  refer  to  the  proceed- 
ings of  the  Legislative  Council  for  1859, 
on  the  motion  of  Mr.  Ricketts,  at  page 


222,  he  would  find  equally  legitimate 
evidence  that  it  was  rtot,  in  fact,  the  inten-* 
tion  of  the  Legislature,  when  using  the 
words  *'  fair  and  equitable,'^  to  render  the 
Pergunnah  rates,  or  customary  rates, 
or  the  rates  payable  by  similar  ryots  for 
similar  lands  in  the  neighbourhood,  the 
standard  for  determining  what  would  be 
fair  and  equitable. 

The  Pergunnah  rates  were,  in  all 
probability,  originally  intended  for  the 
purpose  of  enabling  the  Government  in 
assessing  the  revenue  to  ascertain  what 
the  landowners  were,  in  fact,  collecting 
from  the  ryots,  not  that  the  Government 
was  bound  in  assessing  the  lands  to  treat 
the  rents  actually  collected  as  the  true 
value.  It  was  the  interest  of  the  zemin- 
dars to  show  that  the  rents  they  were 
collecting  were  very  low,  and  to  make 
them  up  by  abwabs  and  cesses.  In 
practice,  the  Pergunnah  rates  were 
seldom  found  to  exist. 

If  it  had  been  the  intention  of  the 
Legislature  that  all  ryots,  upon  whom  a 
right  of  occupancy  had  been  conferred, 
should  be  entitled  to  hole'  at  Pergunnah 
rates  or  customary  rates,  or,  in  the  absence 
of  such  rates,  according  to  a  rule  of  pro^- 
portion,  nothing  would  have  been  easier 
than  to  have  added  words  to  that  effect. 
But  they  simply  declared,  by  Section  5, 
that  tenants  having  rights  of  occupancy 
were  entitled  to  receivepottahsatfairand 
equitable  rates,  which,  as  I  construe  that 
Section,  also  includes  a  right  to  hold  at 
fair  and  equitable  rates,  leaving  it  to  the 
Courts  of  Judicature  to  fix  what  would  be 
fair  and  equitable  in  each  case.  It  could 
not  have  been  left  to  the  landowner  to  fix 
his  own  rent,  without  enabling  him  to 
frustrate  the  intention  to  give  a  right  of  oc- 
cupancy ;  for,  if  he  could  fix  his  own  rent, 
he  could  easily  compel  the  ryot  to  aban- 
don his  holding.  There  is  nothing  in  the 
words  "  fair  and  equitable  *'  which  necessi- 
tates injustice  to  the  landowners,  or  such 
a  construction  to  be  put  upon  the  Aft  as 
to  render  it  a  violation  of  the  engagement 
made  with  the  zemindars  at  the  time  of 
the  Permanent  Settlement.  What  is  just 
and  equitable  in  each  case  is  left  to  the 
Courts,  and  was  intended  to  be  left  to 
them.  • 
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The  right  of  occupancy  acquired  by 
reason  of  an  occupation  for  12  years  is 
the  mere  creation  of  Aft  X.  That  Aft, 
as  I  have  already  observed,  did  not  take 
away  the  right  of  any  ryot  who  had  a 
right  by  grant,  contract,  prescription,  or 
other  valid  title  to  hold  at  a  fixed  rate  of 
rent.  The  rights  of  those  who  have  held 
at  fixed  rates  of  rents  which  have  not 
been  changed  from  the  time  of  the  Perma- 
nent Settleme  it  are  expressly  protected 
by  Section  3,  and  Section  4  has  given  them 
a  more  easy  mode  of  proving  those  rights. 

By  the  term  **  fixed  rates  of  rent,"  I 
understand,  not  merely  fixed  and  definite 
sums  payable  as  rent,  but  also  rates  regu- 
lated by  certain  fixed  principles — such, 
for  instance,  as  a  certain  proportion  of 
the  gross  or  of  the  net  produce  of  every 
beegah,  or  such  a  sum  of  money  as  would 
be  equal  to  such  a  proportion  of  the  pro- 
duce, or  such  a  sum  as  would  give  to  the 
ryot  any  fixed  rate  of  profit  after  pay- 
ment of  all  expenses  of  cultivation.  **  Id 
certum  est  quod  certum  reddi  potest^^  is 
a  maxim  of  law.  But,  if  I  am  wronginthis 
construction,  I  think  the  ryot  who  could 
prove  such  a  right  would  be  entitled  to 
the  benefit  of  it  in  determining  what 
would  be  a  fair  and  equitable  rent  for 
such  ryot  to  pay ;  what  is  fair  and  equi- 
table for  one  is  not  necessarily  fair  and 
equitable  for  another.  What  is  fair  and 
equitable  for  an  x)ld  ryot  who  has  a  pre- 
scriptive right  to  a  certain  proportion  of 
net  or  gross  produce  is  not  necessarily 
fair  and  equitable  for  the  modern  ryot, 
or  for  one  who  has  occupied  for  a 
period  of  12  years  only  at  the  same 
rent  at  which  he  was  let  in,  or  at  a  rent 
from  time  to  time  enhanced  or  diminished 
by  agreement  without  reference  to  any 
fixed  principles. 

When  conferring  rights  of  occupancy 
upon  all  ryots  who  had  occupied  for  12 
years,  the  Legislature  distinguished  be- 
tween those  who  had  a  right  to  hold  at 
fixed  rates  and  those  who  had  not.  The 
former  were  provided  for  by  Sections  3 
and  4 ;  the  others  were  to  pay  such  rent 
as  might  be  fair  and  equitable. 

Holdings  at  fixed  rates  from  the  time 
of  the  Permanent  Settlement  were,  by 


Section  3,  substantially  treated  as  pre- 
scriptive holdings,  giving  a  right  to  hold 
at  fixed  ra^.es ;  and  Section  4  was  passed  in 
order  to  give  the  ryot  a  more  easy  naode 
of  provingsuch  a  holding.  The  date  fixed 
from  which  prescriptive  rights  were  to  be 
presumed  was  the  time  of  the  Permanent 
Settlement — a  time  prior  to  that  at 
which  zemindars  were  declared  to  be  the 
proprietors  of  the  lands  and  were  author- 
ized to  fix  their  own  rents  and  terms  and 
to  deal  with  the  land  as  any  other  landed 
proprietors. 

This  they  were  authorized  to  do  by  Re- 
gulation V.  of  18 1 2,  and  the  retrospective 
effect  given  to  it  by  Section  2,  Regulation 
VIII.  of  1819. 

Although  the  Legislature  left  those  who 
had  no  prescriptive  rights,  or  rights  to 
hold  at  fixed  rates,  liable  to  pay  fair  and 
equitable  rates,  a  limit  was  put  to  the 
grounds  of  enhancement  by  Section  1 7. 

Oneground  of  enhancement  is,  that  the 
rate  of  rent  paid  by  the  ryots  is  below 
the  prevailing  rate  payable  by  the  same 
class  of  ryots  for  land  of  a  simitar  de- 
scription and  with  similar  advantages  in 
the  places  adjacent. 

But  that  is  not  the  only  ground.  The 
second  ground  is,  that  the  value  of  the 
produce  or  productive  powers  of  the  land 
have  been  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryot. 

It  certainly  could  not  have  been  the 
intention  of  the  Legislature  when  they 
authorized  an  enhancement  upon  the 
ground  of  an  increase  in  the  value  of  the 
produce,  or  of  the  productive  powers  of 
the  land,  to  limit  that  ground  of  enhance- 
ment, and  todeclare  that  the  enhanced  rate 
should  notexceed  the  prevailing  rate  pay- 
able by  the  same  class  of  ryots  for  land 
of  a  similar  description  and  with  similar 
advantages  in  the  places  adjacent. 

There  could  be  no  good  reason  for  al- 
lowing the  second  ground,  if  it  was  to  be 
limited  by  the  first ;  and,  if  such  a  rule 
were  adopted,  there  would  be  no  mode  of 
enhancing  the  rents,  if  they  should  all  be 
too  low. 

The  first  question  in  the  mode  in  which 
it  is  put  seems  to  imply  that  the  learned 
Judges  who  propounded  it  considered  that 
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the  fair  and  equitable  rate  to  be  awarded 
Biiist  eithfsr  be  the  rate  which  could  b*^ 
obtained  by  commercial  competition  in 
the  market,  or  the  rate  to  be  determined 
by  the  custom  of  the  neighbourhood  in  re- 
gard to  the  same  class  of  ryots.  It  seems 
to  be  only  for  want  of  such  a  customary 
rate,  or  in  consequence  of  the  rates,  as  it 
is  said,  not  having  adjusted  themselves, 
that  the  rule  of  proportion  is  to  be 
adopted. 

But  it  has  not  been  found  in  this  case 
that  there  was  a  customary  rate  which 
has  or  has  not  adjusted  itself.  Suppose 
the  usual  rent  was  one  rupee  per^bee- 
gah  for  lands  of  a  particular  description. 
Is  that  rent  alwaysto  continue,  however 
much  the  land  may  improve  in  value?  If 
not,  by  what  rule  is  it  to  be  increased  ? 
b  there  any  rule  which  lays  down  the 
standard  which  is  to  be  applied  in  increas- 
ing it ;  and  if  not,  is  the  Court  to  say,  that 
because  there  is  no  custom,  or  because  the 
rents  have  not  adjusted  themselves  ac- 
cording to  a  custom,  we  will  create  a  new 
custom,  and  declare  that  the  custom  re- 
quires the  rents  to  be  increased,  so  that 
the  landlord's  rent  may  always  bear  the 
same  proportion  to  the  present  gross  pro- 
duce as  the  old  rent  did  to  the  old  gross 
produce  ? 

K  the  rule  of  proportion  was  not 
the  custom,  how  does  the  right,  even 
if  it  exists,  to  hold  at  customary  rates, 
entitle  the  ryot  to  have  that  standard 
applied  ?  Is  it  to  be  applied  as  a  princi- 
pie  of  natural  justice  and  equity  inde- 
pendent of  any  custom  to  warrant  it  ? 

In  the  judgments  by  which  the  ques- 
tions were  submitted  to  a  Full  Bench  in 
this  case,  Mr.  Justice  Campbell  and  Mr. 
Justice  E,  Jackson  say  that  the  enhance- 
ment should  be  awarded  in  proportion  to 
the  increase  of  the  value  of  the  net  produce 
of  the  land. 

Mr.  Justice  E.  Jackson  says — "  I  agree 
with  Mr.  Justice  Campbell,  that  the  en- 
hancement should  be  awarded  in  propor- 
tion to  the  increase  of  the  value  of  the  net 
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profits  of  the  land.  By  this  mode  of  en- 
hancement, the  original  agreement  be- 
tween the  ryot  and  the  zemindar  is  retain- 
ed, and  both  continue  to  share  in  the 
increased  ;{^^  value  of  produce  in  the  same 
proportion  in  which  they  agreed  to  share 
in  the  net  value  of  produce  as  it  existed 
when  the  agreement  was  orginally  made. 
No  sufficient  ground  is  shown  by  either 
side  to  disturb  that  original  agreement.'' 

There  was  no  finding  by  the  Lower 
Court  of  any  such  agreement,  and  no  evi- 
dence whatever  to  prove  that  any  such 
agreement  ever  existed,  or  from  which 
any  such  agreement  could  be  legally  pre- 
sumed. The  mere  fact  that  the  rent  origi- 
nally fixed  bore  a  certain  proportion  to 
the  value  of  the  net  produce  (which  could 
not  be  ascertained  at  the  time  when  the 
rent  was  fixed)  is  no  more  evidence,  either 
actual  or  presumptive,  of  an  agreement 
that  that  proportion  should  always  conti- 
nue to  exist,  than  the  fact  that  a  certain 
amount  of  rent  was  fixed  is  evidence  of 
an  agreement  that  the  same  amount  of 
rent  should  always  continue.  There  is  no 
more  evidence  of  an  agreement  that  the 
proportion  should  always  remain  the  same 
than  there  is  of  an  agreement  that  the 
amount  should  always  remain  the  same. 
But  if  there  was  an  agreement  that  the 
rent  should  always  bear  a  certain  propor- 
tion to  the  value  of  the  net  produce,  why 
is  the  rent  to  be  fixed  in  proportion  to  the 
value  of  the  gross  produce? 

It  has  been  contended  that  Section  1 7, 
Aft  X.  of  1859,  extends  only  to  cases  of 
suits  for  enhancement,  and  not  to  cases 
in  which  the  ryot  asks  for  a  pottah, 
or  the  landowner  demands  a  kubooleut 
at  an  enhanced  rent. 

This  view  has  been  apparently  adopted 
by  some,  but  I  cannot  concur  in  it. 

The  Aft  says  that,  in  the  case  of  a  ryot 
having  a  right  of  occupancy,  the  rent  paid 
shall  be  deemed  to  be  fair  and  equitable 
(S.  5).  But  the  1 7th  Section  says—" No 
ryot  having  a  right  of  occupancy  shall  be 
liable  to  an  enhancement  of  the  rent  pre* 
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viously  paid  by  him,  except  on  some  one 
of  the  following  grounds." 


When  a  right  of  occupancy  exists,  it 
appears  to  me  that  the  rent  previously 
paid  cannot  be  enhanced,  except  for  one 
of  the  grounds  mentioned  in  Section  17, 
whether  in  a  suit  for  enhancement,  or  in 
a  suit  for  a  kubooleut,  or  for  the  recovery 
of  arrears  at  enhanced  rates.  The  form 
of  the  procedure  adopted  by  the  land- 
owner to  obtain  a  higher  rent  than  that 
previously  paid  cannot  alter  his  right.  If 
it  would,  landowners  would  only  have  to 
sue  for  kubooleuts  at  increased  rents, 
instead  of  giving  notice  to  enhance  and 
suingfor enhancement, orfor the  recovery 
of  arrears  of  the  enhanced  rent. 


According  to  Ishur  Ghose's  case,  the 
enhanced  rate  cannot  exceed  the  old  rent 
with  such  additions  as  the  grounds  of  en- 
hancement warrant.  It  is  to  be  the  old 
rent  with  something  added  to  it.  What- 
ever net  profit  the  tenant  derived  from 
holding  at  that  rent,  he  must,  according  to 
the  decision  in  that  case,  retain  after  the 
rent  has  been  enhanced  upon  the  ground 
of  the  increased  value  of  produce.  If  his 
rent  were  Rs.  10  or  20  lower  than  a  rack- 
rent  of  the  land  under  the  circumstances 
existing  at  thetimewhen  it  was  fixed,  and 
consequently  giving  him  a  net  profit  to 
that  extent  beyond  the  whole  expenses  of 
production,  he  must  continue,  after  en- 
hancement, to  enjoy  the  full  benefit  co- 
ferred  upon  him  when  his  rent  was  fixed, 
and  the  enhanced  rent  must  to  the  same 
extent  be  lowerthan  what  would  be  a  rack- 
rent  of  the  premises,  having  regard  to  the 
increased  value  of  the  produce;  for  it  is  ex- 
pressly laid  down  that  the  enhanced  rent 
cannot  exceed  the  old  rent  with  such  por- 
tion of  the  increased  value  added  to  it  as 
will  render  it  fair  and  equitable,  and  that, 
in  fixing  the  amount,  the  Judge  must  con- 
sider  whether  the  costs  of  production,  in* 
eluding  fair  and  reasonable  wages  for 
labor  and  the  ordinary  rate  of  profits  de- 
rived from  agriculture  in  the  neighbour* 
hood yhave  increased  yand  if  so  y  that  he  must 
'make  a  fair  allowance  on  that  account*  In 


other  words,  all  increased  costsof  produo 
tion,  including  wagesand  agricultural  pro^ 
fits,  must  be  deducted  from  the  increased 
value  of  produce  before  any  part  of  the  in- 
crease can  be  added  to  the  old  rent.  It  is 
only  the  net,  and  not  the  gross  increase, or 
suchpartof  the  net  increase  as  will  render 
the  rent  fair  and  equitable,  that  can  be 
added  to  it.  If  the  market  value  of  the 
land  should  exceed  the  amount  of  the  old 
rent,  with  the  whole  of  the  net  increase 
added  to  it,  the  landowner  would  not  be 
entitled  to  the  full  market  value,  but  must 
make  such  a  deduction  as  will  leave  the 
tenant  the  benefit  of  the  full  amount  of 
profitwhichhederived  from  the  old  rent  at 
the  old  value  of  produce;  that  is  to  say,  the 
new  rent  must  be  as  much  lower  than  a 
full  rack-rent  of  the  land  afterthe  increase, 
as  the  old  rent  was  lower  than  a  full  rack- 
rent  before  the  increase.  To  give  the 
tenant  more  than  this  without  the  land- 
owner's consent,  would  be  injustice  to  the 
landowner,  and  consequently  cannot  be 
fair  and  equitable. 

It  cannot  be  doubted  that  Act  X.  did  to 
some  extent  encroach  upon  the  rights  of 
the  landowner  when  it  created  a  new  right 
of  occupancy  even  at  a  fair  and  equitable 
rent,  and  limited  the  right  to  enhance  to 
particular  grounds,  for  it  deprived  the 
landowner  of  his  righ't  to  turn  out  those 
ryots  who  under  the  old  law  were  tenants- 
at-will,  if  they  would  not  come  to  terms, 
or  if    the    landowner,    for    any    cause, 
required  to  have  his  land  again.     But 
the  words  of  the  Aft  are  clear,  that  the  rent 
cannot  be  enhanced  except  upon  certam 
grounds  specified  in- Section  17,  and  the 
Courts  are  bound  not  to  enhance  the  rent 
beyond  the  amount  which  those  grounds 
warrant. 

Let  us  see  how  the  case  would  stand 
according  to  the  rule  in  Ishur  Ghose's 
case. 

Suppose  a  ryot  held  land  for  i^ 
years  at  Rs.  100  rent — that  the  gross 
value  of  produce,  when  the  rent  was  fixed, 
was  Rs.  300,  and  all  the  costs  of  pror 
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duction>  including  labor,  interest,  and 
profit  on  capital  (which  in  Ishur  Ghose's 
case  vras  said  to  be  included  in  costs  of 
production),  amounted  to  Rs.  100 — the 
case  would  stand  thus : — 


Rs. 


Value  of  produce 
Costs  of  production    .  . 

...  300 
...     100 

* 

Net  value 
Rent 

...  200 
...     100 

Ryot's  net  profit 

...     100 

In  that  case  the  tenant  would  get 
Rs.  100  net  profit  after  paying  all  the 
costs  of  production,  including  profit  on 
capital  and  wages,  whether  his  own  or 
those  of  hired  laborers. 

The  ratio  of  rent  to  net  value  was  ~ 

300 

or  J.     The  ratio  of  tenant's  net  profit  to 
net  value  is  the  same,  If?  or  i. 

aoo 

Suppose  the  value  of  produce  should 
be  doubled,  and  the  costs  of  production 
doubled — 


The  value  of  produce  would  be 
Costs  of  production 

Net  value 

Ryot's  net  profit  as  before  ... 

Leaving  for  rent ... 


Rs. 

600 
200 

400 
100 

300 


If  the  owner's  rent  were  increased  to 
Rs.  300,  it  would  not  bear  the  same  pro- 
portion to  the  present  gross  value  (600)  as 
the  former  rent  (100)  did  to  the  former 
gross  value  (300),  or  the  same  proportion 
to  the  net  value  of  produce  (400)  as  the 
old  rent  (100)  did  to  the  former  net  value 
{200),  It  would  be  one-half  instead  of 
one-third  of  the  value  of  gross  produce, 
and  three-fourths  instead  of  one-half  of 
the  net  value  of  produce,  yet  the  ryot 
would  still  have  the  ^ame  amount  of 
net  profit  as  before. 

Unless  the  ryot  is  made  a  co-proprietor 
by  Act  X".  of  1859,  there  is  no  reason 
why  his  net  profit  should  exceed  that 
which  he  derived  from  his  former  rent 
under  the  old  circumstances,  and  the  land- 


owner be  debarred  of  his  right  to  let  the 
land  for  Rs.  300,  if  he  could  procure 
that  amount  by  competition  from  ryots 
who  would  be  satisfied  with  a  clear  net 
profit  of  Rs.  100  over  and  above  all 
expenses  of  production.  If  the  ryot  is 
not  contented  with  the  same  amount 
of  profit  as  he  made  before  the  rise  in 
prices,  he  is  not  bound  to  remain.  He 
can  give  up  his  holding.  His  right  of 
occupancy  does  not  bind  him  to  remain. 
It  only  binds  the  landowner  not  to  turn 
him  out.  Whether  it  would  be  the  in- 
terest of  the  landowner  not  to  allow  the 
ryot  some  addition  to  his  former  net  profit 
is  another  matter.  In  this  respect,  the 
demand  for  labor,  and  the  necessity  of 
giving  the  ryot  some  interest  to  exert 
himself,  would  be  the*  ryot's  security  for 
liberal  treatment  by  the  landowner. 
The  landowner  is  not  bound  to  allow  his 
ryot  to  have  a  net  profit  of  Rs.  200  out  of 
Rs.  400,  because,  in  fixing  the  rent  in  the 
first  instance,  he  allowed  him  to  hold  at 
such  a  rent  as  in  fact  garve  him  a  net 
profit  of  Rs.  100  out  of  Rs.  200.  The  two 
cases  are  very  different.  If  the  ryot  could* 
show  that,  by  reason  of  a  stipulation  in 
the  contract,  or  by  a  prescription,  he  was 
entitled  to  have  a  particular  share  of  the 
net  or  gross  produce,  the  case  would,  of 
course,  be  different.  But  the  mere  fact  of 
his  rent  having  been  fixed  originally  at 
Rs.  100  lower  than  the  rack-rent,  or  at 
such  an  amount  as  did,  in  fact,  give  him 
a  net  profit  of  Rs.  100  out  of  a  gross, 
value  of  Rs.  300,  or  out  of  a  net  value  of 
Rs.  200,  does  not  show  that  the  land- 
owner was  bound,  either  by  prescription 
or  contract  or  custom,  to  adjust  the 
rent  for  ever  at  such  a  rate  as  would 
give  him  a  net  profit  of  one-third  of  the 
gross,  or  one-half  of  the  net  produce, 
whatever  might  be  the  amounts.  It 
might  with  as  much  reason  be  said  that 
the  ryot  was  always  entitled  to  hold  at 
Rs.  100  rent,  whatever  might  become 
the  value  of  the  land,  because,  when  the 
rent  was  first  fixed,  he  was  allowed  to 
hold  at  Rs.  100.  If  all  the  ryots  in  the 
district  had  had  their  rents  adjusted  so 
as  to  give  them  a  net  profit  of  Rs.  100  out 
of  Rs.  200,  it  would  not  create  a  custom  or 
a  right  for  them  all  to  have  a  net  pcpfit  of 
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Rs.  200,  if  the  value  of  net  produce  should 
increase  to  Rs.  400. 

Every  one  knows  that  a  business  which 
gives  very  large  gross  returns  is  general- 
ly more  valuable  in  proportion  than  one 
which  gives  smaller  returns.  The  copy- 
right of  a  book  of  which  10,000  copies 
are  struck  off  and  sold  at  the  first  issue, 
would  ceteris  paribus  generally  be  worth 
more  than  ten  times  as  much  as  one  of 
which  only  i  ,000  copies  are  struck  off  and 
issued.  The  reason  is.  that  the  one  gives 
larger  net  profits  than  the  other.  The 
author  would  not  probably  sell  the  copy- 
right of  the  two  books  at  prices  bearing 
the  same  proportion  to  the  number  of 
copies  issued,  nor  pay  a  publisher,  for 
publishing  and  printing  the  works,  the 
same  proportion  of  the  gross  proceeds  of 
the  sale  of  the  10,000  copies  as  be  would 
of  the  1,000.  Why,  then,  should  a  land- 
owner be  legally  bound  to  allow  a  ryot 
to  hold  at  a  rent  which,  under  the  altered 
circumstances,  would  yield  a  net  profit 
of  Rs.  200  out  of  a  net  value  of  Rs.  400, 
because  he  once  allowed  him  to  hold  the 
same  land  at  a  rent  which  gave  him  a  net 
profit  of  Rs.  100  out  of  a  net  value  of 
Rs.  200?  There  is  nothingin  the  Act  which 
declares  that  he  is  so  bound  ;  and,  if  he  is 
not  declared  to  be  so,  it  is  only  by  the 
Court's  construction  of  what  is  fair  and 
equitable  that  he  becomes  so  bound.  I 
confess  that  I  cannot  see  the  equity,  or 
justice,  or  fairness  of  such  a  decision. 

Having  shown  that  the  rule  in  Ishur 
Ghose's  case  secured  the  tenant  as  large 
a  net  profit  under  the  altered  circum- 
stances as  he  derived  from  the  old  rent 
at  the  time  when  it  was  originally  fixed, 
I  will  now  consider  the  equity  and 
justice  of  the  rule  of  proportion. 

It  is  said,  the  rent  to  be  fixed  must 
bear  the  same  proportion  to  the  present 

fross  value  of  produce  as  the  old  rent 
id  to  the  former  gross  value  of  produce. 

Suppose  it  should  be  proved  that  an 
agricultural  laborer,  without  any  capital 
or  property,  14  years  before  the  passing 
of  Act  X*  of  1859,  applied  to  a  eemindar 


to  allow  him  to  enter  upon  lands  which 
had  been  abandoned  or  deserted  by  a 
former  ryot  who  had  held  as  tenant*at* 
will — ^that    the    zemindar   consented-^ 
that  the  parties  agreed  upon  a  rent,  saj 
Rs.  100,  without  any  stipulation  or  agree- 
ment as  to  the  basis  upon  which  the  rent 
was  fixed — that  the    ryot   entered  and 
occupied  from  year  to  year,  aqd  cooti- 
nued  in  possession  upwards  of  12  years 
before  Aft  X.  and  up  to  the  present  time 
— that,  when  the  land  was  first  let,  the 
gross  value  of  the  produce  was  Rs.  300— 
that  all  the  expenses  of  cultivation,  in- 
cluding labor,  interest,  and  profit,  upon 
capital  and  every  other  incidental  ex- 
pense ofproduction,  amounted  to  Rs.  100. 
Suppose  it  should  be  further  proved  that 
the  value  of  the  produce  had   increased 
from  Rs.  300  to  900,  and  that  the  expens- 
es of  cultivation  had  been  doubled.  This 
is  not  an  improbable  supposition,  for,  in 
the  present  case,  it  was  found  that  the 
former  value  of  the  produce  was  Rs.  4*8 
per  beegah,  and  the  present  value  Rs.  !5; 
the  former  expenses,  Re.  1-4;  and  the 
present    expenses    Rs.    3.      The    case 
would  stand  thus,  if  the  rule  of  proportion 
is  to  apply : — 

Before  Increase. 

Rs. 
Former  ^ross  value  of  produce 
Expenses  of  cultivation 


300 
100 


Former  net  value  of  produce 
Landowner's  rent 


300 
too 


Net  profit  to  ryot  after  paying  all  expen- 
ses of  cultivation  ...    loo 

After  Increase, 

Present  value  (300  trebled)  ...    goo 

All  expenses  ot  cultivation  (100  doubled)    aoo 


Present  net  value  of  produce 
Landlord*s  rent  (100  trebled) 

Ryot's  clear  profit 


700 
300 

400 


The  ryot  received  out  of  gross  produce 
Rs.  200,  z//!ar.,  Rs.  100  for  costs  of  pro* 
duct  ion,  and  Rs.  100  for  net  profit. 

The  ratio  of  the  ryot's  clear 
profit  to  gross  value  was  formerly  i5*  =:i 

The  ratio  of  ryot's  net  profit 
to  net  value  was  ...      iSssJ 

The  ratio  of  rent  to  net  value  '"^  =i 

JOO 

and  the  amount  of  rent  and  the  amount 
of  ryot's  net  profit  were  equal. 
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But,  under  the  altered  circumstances, 
if  the  rent  must  bear  the  same  propor- 
tion to  the  present  gross  value  of  produce, 
as  the  former  rent  did  to  the  former  gross 
value  of  produce,  the  ratio  of  ryot's  net 
profit  to  gross  value  will  be  .     ...  *-|-^=J 

Ratio  of  ryot's  net  profit  to  net 
value  of  produce  ...  ^-2i2=J 

Ratio  of  rent  to  net  value  will  be3-^-S=J 

and  the  ryot's  net  profit  will  exceed  the 
landlord's  rent  by  one-seventh  of  the 
net  value. 

Thus,  whilst  the  ratio  of  the  ryot's 
net  profit  to  net  value  is  increased  from 

i  to  -^h,  the  raito  of  the  landowner's  rent 

to  net  profit  is  reduced  from  i'  toyth, 
and  the  ryot,  instead  of  having  a  net  pro- 
fit of  Rs.  100,  has  now  a  net  profit  of 
Rs.  400,  which  is  Rs.  100  more  than  the 
landowner's  rent. 

Again,  suppose  that,  in  the  course  of 
the  nejct  20  or  30  years,  the  present  gross 
value  of  produce  should  be  trebled,  and 
the  present  costs  of  production  doubled. 

Tne  case  would  stand  thus  : — 

Rs. 
2,700 


Gross  produce  (900  trebled) 

Expenses  of  cultivation  (200 

doubled)  

Net  value  of  produce 
Rent  (300  trebled) 


400 


2,300 
900 

1,400 


Net  profit  to  ryot 

Ratio  of  ryot's  net  profit  to 

net  value  TT^=r, 

Ratio  of  rent  to  net  value    . . .  rrH=-* 

3300     23 

and  whilst  the  ratio  of  ryot's  net  profit  to 

net  value  would  be  increased  from  **  th  to 

7 

'  ^  *>  o  or  '-^,  the  ratio  of  rent  to  net  value 

would  be  further  reduced  from-lth  to-?-^-^ 

7  3300 

or  /-,  and  the  ryot,  instead  of  having  a 

net  profit  of  Rs.  100  as  at  first,  or  of 
Rs,  400  after  the  first  increase,  would 
have  a  net  profit  of  Rs  i  ,400,  whilst  the 
landlord  would  have  only  Rs.  900  as  rent. 

But  suppose  the  ryot,  instead  of  con* 
tinuing  to  hold  and  cultivate  the  lands, 
should  have  ceased  to  live  in  the  village, 


and  should  have  under-let  them  to  another 
ryot  who  had  held  them  for  1 2  years  when 
Act  X.  of  1859  came  into  operation. 

The  occupation  of  the  under-ryot  would 
not  give  him  a  right  of  occupancy  as 
against,  the  original  ryot,  for  Section  6. 
Act  X.  of  1859,  declares  that  the  rule 
which  gives  a  right  of  occupancy  does  not 
apply  as  respects  the  actual  cultivator  to 
lands  sublet  for  a  term,  or  year  by  year, 
by  a  ryot  having  a  right  of  occupancy. 
The  first  ryot  could  therefore  turn  out  the 
under-ryot,  and  would  thus  be  enabled  to 
obtain  a  competition  rate  of  rent,  or  the 
market-value  of  the  land. 


In  the  case  above  supposed  of  the  value 
of  produce,  Rs.  300  having  trebled,  and 
the  expenses  Rs.  200  doubled,  it  has 
been  shown  that  the  net  value  would  be 
Rs.  700,  the  rent  Rs.  300,  and  the  net  pro- 
fit Rs.  400.  If  the  first  ryot  should  re-let 
the  lands  for  Rs.  600,  the  under-ryot 
would  make  a  net  profit  of  Rs.  100,  the 
same  amount  as  was  made  by  the  first 
ryot  when  he  first  took  the  lands.  In 
that  case  the  first  ryot  would  have  a  net 
rent  of  Rs.  300,  for  he  would  receive 
Rs.  600  as  a  competition  rent  from 
the  under-ryot,  and  have  to  pay  only 
Rs.  300  to  the  landowner  according  to  the 
rule  of  proportion.  Thus,  instead  of  being 
a  mere  agricultCiral  laborer  without  capital 
or  property,  as  he  was  when  he  first  hired 
the  land  14  years  ago,  he  would  become 
a  ^«iZ5/ landed-proprietor  receiving  from 
the  under-ryot  a  net  rent  of  Rs.  300  equal 
to  the  rent  of  the  real  landowner. 


If  any  rule  of  proportion  is  to  be  applied 
as  a  test  of  what  is  fair  and  equitable, 
which  I  deny,  the  rule,  that  the  ryot's 
net  profit  under  the  new  circumstances 
shall  bear  the  same  proportion  to  the  pre- 
sent net  value  of  produce  as  the  former 
net  profit  did  to  the  former  net  value, 
would  be  more  fair  and  equitable  than  the 
proposed  rule  of  proportion.  In  that  case 
the  new  rent  would  bear  the  same  pro- 
portion to  the  present  net  value  as  the 
former  rent  did  to  the  former  net  value. 
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If  the  Revenue  Settlement  had  not 
been  made  permanent,  the  Government 
would,  at  the  next  Settlement,  after  the 
increase  in  the  value  of  produce,  assum- 
ing that  it  was  likely  to  be  permanent, 
have  increased  the  revenue  assessment, 
and,  under  the  old  practice,  would  have 
taken  two-thirds,  or,  according  to  the 
practice  now  "adopted  in  the  North- 
Western  Provinces,  one-half  of  the  net 
produce.  {^See  Directions  to  Revenue 
Officers,  page  3.)  It  is  there  said — "  It 
IS  needless  to  enquire  who,  theoretically, 
IS  the  owner  of  the  soil.  Undoubtedly, 
traces  are  often  to  be  found  of  the  ex- 
istence and  exercise  of  a  proprietary 
right  in  the  land  on  the  part  of  the  in- 
dividuals. But  so  long  as  the  Sovereign 
was  entitled  to  a  portion  oLthe  produce 
of  land,  and  there  was  no  fixed  limit  to 
that  portion,  practically  the  Sovereign 
was  so  far  the  owner  of  the  land  as  to 
be  able  to  exclude  all  other  persons 
from  enjoying  any  portion  of  the  net 
produce.  The  first  step,  therefore,  to- 
wards the  creation  of  a  private  pro- 
prietary right  in  the  land,  was  to  place 
such  a  limit  on  the  demand  of  the  Gov- 
ernment as  would  leave  to  the  proprie- 
tors a  profit  which  would  constitute  a 
valuable  property.  This  is  effected  by 
providing  that  the  assessment  shall  be  a 
moderate  portion,  say  two-thirds  (now 
one-half)  of  the  net  produce  at  the  time 
of  Settlement,  and  that  the  proprietor 
should  be  allowed  all  the  benefits  from 
improved  or  extended  cultivation,  which 
he  may  be  able  to  obtain  during  the 
currency  of  his  lease.  This  was  fur- 
ther effected  in  most  of  the  districts  in 
the  Lower  Provinces,  by  making  the 
Settlement  permanent,  and  declaring  the 
property  in  the  soil  to  be  vested  in  the 
landholders." 

If  the  Settlement  had  not  been  made 
permanent,  the  Government  revenue,  in 
the  case  supposed,  of  the  net  value  of 
produce  being  increased  from  Rs.  300 
to  Rs.  700,  would,  according  to  the  rule  of 
taking  half  the  net  produce,  have  been 
increased  to  Rs.  350,  and  the  landowner 
would  have  been  entitled  to  receive 
from  the  ryot  at  least  half  as  much  again 
as  the  Government  took  from  him,  and 


would  consequently  have  been  entitled  to 
Rs.  525,  i,  e.y  Rs.  350  Govemnieiil 
revenue,  and  one-half  as  much  again,  vti^ 
Rs.  175. 

The  rules  which  regulate  the  respe^ 
tive  rights  of  the  Government  and  the? 
landowners,  where  the  settlement  hia» 
not  been  made  permanent,  are  shown  •» 
paragraphs  135  and  136  of  Direction^ 
to  Settlement  Officers : — 

*^  When  the  Government  fixes  its  owft 
demand  upon  an  estate,  t.  ^.,  at  the  time 
of  Settlement,  the  Government  Officer 
is  competent  to  fix  the  rates  payable  by 
the  cultivator  to  the  proprietor.  He 
will  be  very  careful  not  to  do  this  arbi- 
trarily, but  he  will  refuse  to  admit  the 
principle  that,  because  a  cultivator  paid 
a  low  rent  before  the  settlement,  he  is 
entitled  to  hold  at  the  same  rate,  not* 
withstanding  the  Government  demand 
has  been  re-adjusted.  As  a  general  rule 
open  to  exceptions  in  special  cases,  the. 
proprietors  should  be  held  entitled  to^ 
raise  the  rent  upon  the  cultivator  till  it 
reach  half  as  much  again  as  the  average 
Government  assessment  upon  land  of 
the  same  quality. 

"When  the  Government  restricts  its 
own  demand  upon   the    proprietors,  it 
does  not  prohibit  the  proprietors  from 
raising  their  terms  upon  the  cultivators 
in  such  amount  as  may  be  equitable  dur- 
ing the  period  of  the  Settlement.  General 
circumstances  affecting  the  whole  Per- 
gunnah,  such  as   the  opening   of  new 
markets  for  the  produce,  the  introduc- 
tion of  new  articles  of  produce,  increased 
facilities  of  irrigation,  or  a  fall  in  the 
value  of  money,  or  circumstances  having 
local    effect    in    the    village,    such   as 
the  establishment  of  a  gunge  or  haut, 
the  new  direction  of  a  road,  or  the  con- 
struction  by    the   proprietors    of  some 
work  for  irrigation  (and  I  may  add  the 
proximity  of  a  Railway),  may  all  render 
it  equitable  that  the  proprietor  should 
demand  an  increased  rent,  though  the 
Government  jumma  remain   the  same. 
The  law  has  made  provision  for  securing 
this  right  to  the  proprietors,  fair  oppor- 
tunity having  been  afforded  to  the  cul* 
tivators  for  contesting  their  demand.^' 
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The  rules  adopted  in  the  North-Western 
Provinces,  as  described  in  the  foregoing 
paragraphs,  are  strictly  in  accordance  with 
the  ancient  laws  of  the  country,  by  which 
(as  declared  in  the  preambles  of  Regula- 
tions XIX.  and  XXXVII.  of  1793)  the 
ruling  power  was  entitled  to  a  certain 
proportion  of  the  produce  of  every  beegah 
of  land,  and  with  the  established  custom 
or  usage  by  which  (as  declared  in  Section 
7,  Regulation  I.  of  1793),  the  Rulers  have 
from  time  to  time  demanded  an  increase 
of  the  assessment  from  the  proprietors  of 
land,  and  for  the  purpose  of  obtaining 
this  increase  frequent  investigations  have 
been  made  to  ascertain  the  actual  produce 
of  their  estates. 

The  Government,  no  doubt,  would  gen- 
erally take  the  rents  received  by  the  land- 
owners as  the  basis  of  the  Revenue  assess- 
ment, both  in  the  Lower  Provinces  before 
the  Permanent  Settlement,  and  in  the 
North-Western  Provinces  since  Regula- 
tion IX.  of  1833,  Section  2  ;  but  if,  when 
a  new  Settlement  is  made,  all  the  rents 
are  too  low  in  consequence  of  a  consider- 
able and  permanent  rise  in  prices,  it  would 
be  necessary  for  the  Collector  to  ascer- 
tain as  nearly  as  possible  what  might  fair- 
ly be  expected  to  be  the  value  of  the  net 
produce,  and  to  assess  the  land  in  one-half 
the  amount.  **  Net  produce"  is  defined 
in  the  Directions  to  Revenue  Officers, 
paragraph  52,  to  be  **  the  surplus  which 
the  estate  will  yield  after  deducting  the 
expenses  of  cultivation,  includingthe  pro- 
fits of  stock  and  wages  of  labor." 

By  the  terms  of  the  Permanent  Settle- 
ment, Government  pledged  themselves  to 
the  zemindars  that  they  were  to  have  the 
full  benefit  of  the  assessments  having  been 
made  permanent.  To  hold  that  the  land- 
owners are  not  fairly  and  equitablyentitl- 
edto  receive  from  the  ryots  since  the  Per- 
manent Settlementas  much  as  they  would 
have  done  if  the  assessment  had  not  been 
made  permanent  and  the  land  had  been  re- 
assessed ,  is,  in  my  opinion,  to  put  such  a 
I  construction  upon  Aft  X.  of  I859asto,ren- 
der  it  a  violation  of  the  pledge  made  by 
Government  to  the  zemindars  at  the  time 


of  the  Permanent  Settlement ;  for  there 
is  no  doubt  in  my  mind  that,  to  give  the 
landholder  the  full  benefit  of  that  engage- 
ment, they  ought  to  be  allowed  to  collect 
as  much  from  the  land,  and  to  enj  oy  as  large 
a  portion  of  the  net  produce,  without  an 
increase  of  the  assessment,  as  they  would 
have  done  if  the  Settlement  had  not  been 
made  permanent,  and  the  landholders 
had  been  re-assessed.  In  fact,  they  were 
to  have  the  full  benefit  of  the  assessment 
beingfixed  for  ever,  instead  of  being  sub- 
ject to  have  it  increased  in  proportion  as 
the  value  of  the  land  increased.  But  how 
can  they  get  the  full  benefit  of  this  if  they 
are  tobe  prevented  by  an  Act  of  the  Legis- 
lature (and  that  a  retrospective  one),  or 
by  a  construction  to  be  put  upon  it,  from 
receiving  as  much  from  their  ryots  as  they 
might  have  done  if  the  assessment  had 
been  increased  ?  I  have  shown  that,  if  the 
assessment  had  not  been  permanent,  the 
landowner,  in  the  case  supposed,  would 
havebeenentitledto  recover  fromthe  ryots 
Rs.  525  outofthe  net  produce  Rs.  700,2//!?., 
the  one-half  of  the  Rs.  700  which  he  would 
have  had  to  pay  to  Government  as  increase 
of  revenue,  and  half  as  much  more  which 
he  would  have  been  entitled  to  take  for 
himself.  This  would  have  left  Rs.  1 75  as 
net  profit  to  the  ryot ;  in  other  words,  the 
Government  would  have  taken  one-half 
the  net  produce  from  the  zemindar  as  reve- 
nue, the  zemindar  one-fourth  in  addition 
to  the  one-half  which  he  would  have  had 
to  pay  to  Government,  and  the  ryot  the 
other  one-fourth  which  would  have  given 
him  Rs.  175  net  profit.  Whereas,  if  the 
landholder  is  to  be  restricted  according 

to  the  rule  of  proportion  to  Rs.  300,  being 
one-third  of  the  gross  produce,  Rs.  900,  he 
will  receive  Rs.  50  lessthan  he  would  have 
had  to  pay  to  Government  if  the  land  had 
been  re-assessed  to  the  revenue ;  and  the 
ryot,  instead  of  getting  only  one-fourth  of 
the  increased  value  which  he  would  have 
got  if  the  land  had  been  re-assessed,  will 
get  four-sevenths  of  it,  whilst  the  land- 
owner gets  three-sevenths.  How  then 
can  it  be  said  that  the  landowner  enjoys 
exclusively  the  benefit  of  the  public 
assessments  having  been  fixed  fo{  everj 
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when  the  ryot  gets  four^sevenths,  and 
he  gets  only  three-sevenths  of  the  net 
inctease  ? 

If  a  zemindar  had,  by  the  express  terms 
of  a  pottah,  granted  lands  to  a  ryot  for 
14  years  at  a  certain  rent,  with  an  agree- 
ment that  the  ryot  should  always  have  a 
right  to  occupy  at  a  fair  and  equitable 
rent,  could  it  be  contended,  in  constru- 
ing such  a  document,  that  it  gave  the 
ryot  a  right  to  have  his  rent  always  so 
adjusted  as  to  bear  the  same  proportion 
to  the  gross  value  of  the  produce  for  all 
time  as  the  old  rent  did  to  the  old  gross 
value  ?  If  such  a  construction  would  be 
unreasonable,  how  can  it  be  right  to  put 
the  proposed  construction  upon  the  words 
"fair  and  equitable"  in  the  5th  Section 
of  the  Aa  ? 

If  we  go  back  to  early  days  in  search 
for  customary  rights,  1  think  we  shall 
fail  to  discover  any  custom  under  which 
the  ryots  received  as  much  as  one-half 
or  even  one-fourth  of  the  net  produce 
after  paying  all  the  expenses  of  produc- 
tion, or  that,  when  a  money  rent  was 
fixed,  a  ryot,  having  a  right  of  occupan- 
cy, had  a  right  to  prevent  the  landowner 
from  increasing  it  oeyond  the  proportion 
which  such  money  rent,  when  fixed,  bore 
to  the  gross  value  of  produce. 

A£t  X.  of  1859  applies  not  only  to  the 
permanently  settled  districts,  but  also 
to  the  North-Western  Provinces.  If  the 
Sudder  Court  of  Agra  should  so  construe 
the  A£l  as  to  apply  the  rule  of  proportion, 
it  will  probably  materially  affect  the  Gov- 
ernment revenue  at  the  next  Revenue 
Settlement.  If  such  Settlement  is  to  be 
made  upon  the  basis  of  the  rights  created 
by  Aft  X.,  and  every  ryot  who  has  a 
right  of  occupancy,  whether  existing  be- 
fore that  Act  or  created  by  it,  should  be 
held  to  have  a  right  to  hold  at  a  rent 
bearing  the  same  proportion  to  the  pre- 
sent gross  value  of  produce  as  the  old 
rent  did  to  the  former  gross  value  of  the 
produce,  the  landowners  cannot  be  as- 
sessed at  most  at  a  higher  amount  of 
revenue  than  the  amount  of  rent  which, 
according  to  the  principle  of  proportion, 
Ihey  ,are  entitled  to  receive  from  their 


ryots.      If  the  landowner  is  prevci 
by  Act  X.  from  raising  his  rent  upon 
cultivator  beyond  a  certain  amount^ 
the  Government  assess  him  by  tncn 
ing  their  revenue  to  an  amount  \x\ 
which  he  will  not  be  entitled  to  raise 
rent  of  his  cultivators  ?  But  if  it  sh< 
be  held  that  the  fair  and  marketable  vi 
of  the  land  is  the  rule  in  the  N( 
Western  Provinces,  how  can  it,  in 
ness  and  justice  to  the  zemindars  in 
permanently  settled   districts,    be 
that  they  are  to  be  bound  by  the  nil 
proportion  ?  It  is  the  same  Act  and 
same  words  in  this  respect  which  an 
bind  and  to  be  construed  in  the  Noi 
Western  Provinces  and  in   the   Lo^ 
Provinces  of  Bengal.     If  the  rule  of  pj 
portion  is  not  to  prevail  in  the  Noi 
Western  Provinces,  where  the  Govci 
ment  revenue  is  not  fixed,  and  it  ou( 
not  in  fairness  and  equity  to  prevail  thi 
if  the  Government  assess  according 
the  net  value,  it  ought  not  to  be  allowl 
to  prevail,   and  to  be  the  rule   in 
permanently  settled  districts  where 
Government  revenue  is  fixed.     In 
case  now  before  us,  Mr.  Justice 
bell  says — "  This  case  has  been  decidi 
on  the  principle  of  dividing  the  incres 
ed  value  equally  between  the  zemindl 
and  the  ryot,  and  though  in  many  casj 
such  a  decision  might  be  roughly  equi 
able,  it  cannot  be  applied  in  all  cases,  ai 
is  in  this  case  a  mere  arbitrary  guess 
equity  ;  a  more  definite  rule  is  required 

Mr.  Justice  Elphinstone  Jadtsoii' 
says — **  The  principle,  that  the  net  in- 
crease in  value  of  produce  is  to  be  divid- 
ed half  and  half  between  •the  ryot  and 
the  zemindar,  is  in  fact  no  principle  at 
all.  It  is  established  on  no  fair  and 
equitable  basis.''  Such  a  principle  is 
not,  in  my  opinion,  more  rough  than  the 
principle  adopted  by  Government  in  the 
North-Western  Provinces  in  assessing 
the  revenue  at  half  of  the  net  produce, 
and  allowing  the  landowner  to  take 
half  as  much  more  from  his  ryot  as  he 
pays  to  Government  for  revenue.  The 
principle  acted  upon  in  enhancing  the 
rent  in  this  case  by  the  Lower  Coacts, 
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was  not  to  enhance  in  the  same  pro- 
portion as  the  former  rent  bore  to 
the  former  gross  produce ;  but  it  is  in 
my  opinion  more  fair  and  equitable 
(If  any  rule  of  proportion  is  to  be 
adopted  at  all)  than  a  rent  assessed  in 
that  proportion,  for  it  is,  in  fact,  in  pre- 
cisely the  same  proportion  as,  according 
to  the  finding  of  the  Lower  Courts,  the 
former  rent,  Re.  i-io  per  beegah,  bore 
to  the  net  value,  Rs.  34,  and  at  the 
same  time  it  gives  the  ryot  a  net  profit 
bearingthe  same  proportion  to  the  present 
net  value  as  the  former  net  profit  of  the 
ryot  bore  to  the  former  net  value. 
The  finding  was  : — 


Former  gross  produce 
Expenses  of  cuItiTation 

Net  value 

K.en  V  •  •  •  •  •  • 

Net  profit  to  ryot... 


Per  Beegah. 

Rs.  A.  P. 

.480 

.140 
t 

•340 
I  10    o 

..     I   10    o 


This  is  more  fair  in  my  mind  than  the 
rule  of  proportion  proposed  tqbe  adopted, 
without  any  proof  that  the  rent  was  ori- 
^nally  fixed  upon  the  basis  that  the  gross 
profits  of  the  land  were  to  be  divided  ac- 
cording to  any  such  principle.  | 

The  rule  of  proportion  clearly  was  not  j 
intended  to  be  applicable  to  the  first  1 
eround  of   enhancemt^nt   mentioned  in 
Section  1 7.     It  seems  to  me  to  have  been  i 
intended  that,  if  the  rate  paid  by  a  ryot 
mras  below  the  prevailing  rat^,  it  might,  if 
con^dered  fair  and  equitable,  be  raised  to 
the  amount  of  the  prevailing  rate.     It 
surely  could  not  have  been  intended  that 
it  might  be  raised  only  to  such  an  extent 
that  it  might  bear  the  same  proportion  to 
the  present  prevailing  rate  as  the  old  rent 
bore  to  the  former  prevailing  rate. 

So  as  to  the  third  ground  of  enhance- 
ment, that  the  rent  may  be  enhanced  if  the 
quantity  of  land  should  be  proved  by  mea- 
surement to  be  greater  than  the  quantity 
for  which  rent  had  been  previously  paid. 

The  Act  did  not  mean  that,  if  land  should 
be  increased  in  dimensions  by  alIuvion,the 
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tenant  should  necessarily  pay  for  the  new 
accretion  rent  at  the  same  rate-or  in  the 
same  proportion  per  beegah  as  for  the 
6ld  cultivated  land.  If  the  rule  of  propor- 
tion did  not  apply  to  the  first  and  third 
grounds,  why  should  it  be  held  to  be 
applicable  to  the  second  ? 

If  we  were  entitled  to  do  what  is  rough- 
ly equitable,  instead  of  deciding  upon  ac- 
curate and  correct  principles,  1  think  the 
most  equitable  thing  would  be  to  give  the 
landowner  three-fourths  and  the  tenant 
one-fourth  of  the  net  increase  according  to 
the  rule  adopted  in  the  North-Westem 
Provincesof  givingGovernmentone-half, 
and  allowingthelandownerto  increase  bis 
rents  upon  his  ryots  until  they  amount  to 
half  as  much  again. 

It  could  not  be  necessary  for  the  pro- 
tection and  welfare  of  the  ryots,  and  in 
order  to  prevent  them  from  being  impro- 
perly loaded  with  unwarrantable  exactions 
to  pass  a  law  which  would  prevent  a  land- 
owner in  the  permanently  settled  districts, 
not  only  from  taking  such  a  proportion  of 
the  net  produce  as  a  landowner  in  the 
North-Western  Provinces  would  be  allow- 
ed to  take,  but  even  to  restrict  him  from 
taking  as  much  of  the  net  produce  as  the 
Government  in  the  North-Western  Pro- 
vinces at  present  think  it  fair  to  take  as 
the  Go  vernment's  share  of  the  net  produce. 
I  need  not  point  out  the  extent  of  injury 
which  a  zemindar  will  sustain  if,  through- 
out his  whole  zemindary,  every  ryot,  with 
a  right  of  occupancy,  is  to  be  converted 
into  a  part  proprietor  with  an  interest 
equal  to  or  even  greater  than  that  of  the 
zemindar  himself. 

To  raise  the  status  of  the  ryot,  and, 
instead  of  leaving  him  as  an  agricultural 
laborer  without  capital  or  property,  to 
convert  him  into  a  co-proprietor  with 
interests  equal  to  or  greater  than  those  of 
the  zemindar,  would  doubtless  be  very 
benevolent  if  one  were  to  do  so  at  his 
own  expense.  But  for  the  Legislature 
to  do  so  by  sacrificing  the  rights  of  the 
zemindar  would,  as   it   appears  to  me, 
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so  far  from  being  fair  and  equitable,  be 
an  act  of  the  greatest  injustice. 

I  cannot  therefore  think  that  the  words 
"  fair  and  equitable  "  ought  to  receive 
such  a  construction  as  that  proposed  to 
be  put  upon  them.  Entertaining  the 
opinion  which,  after  much  reflection  and 
labor,  I  have  formed  in  this  case,  I 
feel  that  I  should  not  be  justified  in  yielding 
that  opinion  out  of  deference  to  those  of 
my  learned  colleagues.  On  the  contrary, 
I  should  consider  that  I  was  holding  that 
the  Legislature,  in  passing  Act  X.  of  1859, 
had  violated  the  engagement  which  the 
Government  made  with  the  zemindars  at 
the  time  of  the  Permanent  Settlement, 
and  had  exercised  a  power  which  Govern- 
ment stated  no  longer  existed,  when  in 
Regulation  II.  of  1793 -they  declared,  in 
the  most  emphatic  language,  that  "  No 
power  would  then  exist  in  this  country 
by  which  the  rights  vested  in  the  land- 
holders by  the  Regulations  could  be 
infringed,  or  the  value  of  the  landed  pro- 
perty affected ;  that  land  must  in  con- 
sequence become  the  most  desirable  of  all 
property,  and  the  industry  of  the  people 
would  be  directed  to  those  improvements 
in  agriculture  which  were  as  essential 
to  their  own  welfare  as  to  the  prosperity 
of  the  State." 

I  answer  the  first  question  by  stating 
that  I  still  adhere  to  the  rule  laid  down  in 
Ishur  Ghose's  case. 

As  to  the  2nd  question — 

We  are  asked,  if  the  customary  rate 
of  the  neighbourhood  has  not  been  ad- 
justed with  reference  to  the  increased 
value  of  produce,  then  on  what  principle 
is  the  enhancement  of  that  customary 
rate  to  be  adjusted  ? 

I  confess  I  do  not  clearly  understand 
the^ question.  There  is  considerable  con- 
fusion in  the  question,  and  also  in  the 
judgment  in  which  it  was  propounded,  in 
the  use  of  the  words  "  rate  of  rent.'' 
Sometimes  the  word  "  rate"  seems  to  be 
used  as  meaning  the  amount  of  rent,  and 
sometimes  as  meaning  the  standard  by 


which  amounts  are  to  be  adjusted.  The 
Courts  have  not  the  same  power  as  a  Col- 
lector at  the  time  of  making  a  settlement 
of  fixing  the  rates  payable  by  all  the  cul- 
tivators /in  a  zemindaree  or  Pergunnah. 
If  no  custom  is  proved,  or  no  standard 
proved,  the  Court  cannot  make  a  new  cus- 
tom or  a  new  customary  standard.  Each 
case  must  stand  upon  its  own  merits. 

If  the  rule  of  proportion  is  to  apply, 
and  all  ryots  of  the  same  class  are  entitled 
to  be  assessed  at  the  same  rate  for  lands 
of  a  similar  description  and  with  similar 
advantages  in  the  neighbourhood,  they 
ought  all  to  be  assessed  at  the  prevailing 
ratio  of  rent  to  gross  value  of  produce. 
But,  if  there  is  no  such  prevailing  ratio, 
there  cannot  be  any  customary  rate  of  pro- 
portion. The  rule  of  proportion  adopted 
cannot  then  depend  upon  custom. 

There  is  no  finding  or  evidence  of  aiiy 
such  prevailing  ratio,  or  of  any  other  cus- 
tom for  adjusting  the  rents. 

This,  in  fact,  brings  us  round  to  the  first 
question  in  cases  where  there  is  no  proof, 
either  direct  or  presumptive,  that  the  ryot 
is  entitled  to  have  his  rent  adjusted  ac- 
cording to  a  particular  custom,  or  by  a 
particular  standard,  or  in  a  particular  pro- 
portion. In  such  case,  I  think,  the  proper 
rule  for  adjusting  the  rent  is  that  laid 
down  in  Ishur  Ghose's  case. 

The  old  custom,  if  any  could  be  proved, 
would  probably  be  found  to  give  the  ryots 
no  more  than  a  subsistence ;  the  portion 
of  the  gross  produce  which  was  formerly 
allowed  to  them  was  not  often  more  than 
sufficient  to  pay  for  their  wages  as  labour- 
ers with  such  amount  as  was  necessary  to 
repay  the  advances  for  seed  and  imple- 
ment3  of  agriculture.  I  do  not  believe 
that  any  custom  could  be  found  which 
would  give  the  ryot  as  much  as  half  of 
the  net  value  of  the  produce  when  the 
Government  used  to  take  half  or  two- 
thirds  of  it  for  revenue. 

Three  preliminary  objections  havebeen 
made  : — 
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Tst, — As  to  whether  Section  6,  Act  X. 
of  1859,  applied  to  cases  in  which  the  12 
years'  holding  was  wholly  before,  or 
jpartly  before  and  partly  after,  the  pass- 
ing of  the  Act;  or  whether  it  extended 
only  to  cases  in  which  there  should  be 
a  holding  for  12  years  after  the  passing 
of  the  Act. 

2nd, — As  to  whether  a  landlord  could 
sue  for  a  kubooleut  at  an  enhanced  rent 
without  having  given  a  noticeof  enhance- 
ment, as  required  by  Section  13  of  the 
Act. 

3rd. — ^Whether  he  could  sue  for  a 
kubooleut  without  tendering  a  pottah. 

As  to  the  first  of  these  questions,  the 
-words  "  has  cultivated  or  held  for  a 
period  of  12  years,"  as  used  in  Section 
6,  would  seem  to  apply  to  cases  in  which 
the  holding  was  prior  to  the  Act,  whereas 
the  words  "whether  it  be  held,"  &c., 
appear  to  have  reference  to  the  future; 
but,  looking  to  the  preamble  and  the 
whole  scope  and  tenor  of  the  Act,  I  think 
it  was  intended  by  the  Legislature  that 
a  holding  for  12  years,  whether  wholly 
before  or  wholly  after,  or  partly  before 
and  partly  after,  the  passing  of  the  Act, 
shoaid  entitle  a  ryot  to  a  right  of 
occupancy. 

As  to  the  second  point,  I  am  of  opi- 
nion that  a  landholder  cannot  sue  for  a 
kubooleut  at  an  enhanced  rent  without 
giving  the  notice  required  by  Section 
13,  Act  X.  In  all  the  cases  which  were 
decided  as  analogous  to  Ishur  Ghose's, 
some  of  which  were  suits  for  kubooleuts, 
the  notice  to  enhance  was  admitted. 
Section  13  enacts  that  the  ryot  shall  not 
be  liable  to  pay  a  higher  rent  than  the 
rent  payable  for  the  previous  year,  un- 
less a  written  notice  shall  have  been 
served  on  such  ryot  in  or  before  the 
month  of  Cheyt,  specifying  the  rent  to 
which  he  will  be  subject  for  the  ensuing 
year,  and  the  ground  on  which  an  en- 
hancement is  claimed.  If  the  ryot  is 
unwilling  to  pay  the  enhanced  rent,  he 
may  give  up  the  land  under  the  provi- 
sion? of  Section  19,  which  enacts  that 
a  ryot  who  desires  to  relinquish  land 
held  by  him  shall  be  at  liberty  to  do  so, 


provided  he  give  noticeof  his  intention  in 
or  before  the  month  of  Cheyt  of  the  year 
preceding  that  in  which  the  relinquish- 
ment is  to  take  effect.    If  he  fail  to  give 
such  notice,  and  the  land  be  not  let  to 
another  person,  he  shall  continue  liable 
for  the  rent  of  the  land.     It  is  admitted, 
I  believe,  on  all  hands,  that  a  suit  for  a 
kubooleut  at  an   enhanced  rent  for  the 
current  year  in  which  the  suit  is  brought 
cannot  be  maintained,  without  a  notice 
served  in  or  before  the  month  of  Che)rt 
in  the  preceding  year;  but  it  is  contended 
that  the  suit  for  a  kubooleut  at  an  en- 
hanced rent,  commenced  in  or  before  the 
month  of  Cheyt  in  any  year,  is  tanta- 
mount to  a  notice  to  enhance,  provided 
the  kubooleut  is  not  to  have  effect  until 
after   the  expiration    of   the    month   of 
Cheyt  in  the  year  in  which  the  decrefe 
is  given.     In  the  present  case,  the  suit 
was  commenced  on.  the  3rd  Februaiy 
1864  before  the  expiration  of  the  month 
of  Cheyt ;  it  did  not  ask  for  a  kubooleut 
for  the  ensuing  year,  but  simply  for  a 
kubooleut;  but  possibly  it  must  be  in- 
tended that  the  plaintiff  asked  for  a  kuboo- 
leut for  the   ensuing  agricultural  year, 
and  that  the  decree  which  is  general  is 
that  a  kubooleut  is  to  be  granted  for 
the  ensuing  year  at  the  enhanced  rent 
fixed.     But  still  I  am  clearly  of  opinion 
that  the  plaintiff  had  no  right  before  the 
end  of  Cheyt  in  one  year  to  ask  for  a 
declaration  that  he  would  be  entitled  to 
a  kubooleut  for  the  next  year  at  an  en- 
hanced rent.     The  decree  in  such  a  case 
could  only  be  on  condition  that  the  ryot 
thinks  proper  to  continue  his  holding 
after  the  end  of  Cheyt,  for  he  may  relin- 
quish his  holding  under  Section  19  if  he 
gives  notice  of  his  intention  in  or  before 
the  month  of  Cheyt. 

If  such  a  suit  can  be  commenced  in 
Cheyt,  the  last  month  of  the  agricultural 
year,  to  declare  the  right,  to  have  a  kuboo- 
leut in  the  ensuing  year,  it  might  also  be 
commenced  in  Bysack,  the  first  month  in 
the  year,  or  in  any  intermediate  month  be- 
tween Bysack  and  Cheyt,  to  declare  that 
the  landowner  is  or  rather  will  be  entitled 
to  a  kubooleut  at  an  enhanced  rent  in  the 
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ensuing  year.  The  tenant,  if  the  suit 
can  be  so  commenced,  must  eitherdefend 
it  or  not.  If  he  does  not  defend  it,  the 
suit  may  be  tried  ex  parte  and  deter- 
mined against  him.  If  he  defends,  he  must 
either  incur  the  expense  of  employing 
a  Mooktear  or  Vakeel,  or  he  must  waste 
his  X\me  by  going  to  the  Court  and  wait- 
ing there  till  his  suit  has  been  heard; 
and  this,  if  the  suit  be  commenced  at  a 
particular  time  of  the  year,  may  drag 
him  away  from  his  home  during  harvest 
or  seed  time. 

Would  it  not  be  a  complete  answer  to 
such  a  suit  commenced  in  Bysack  for  a 
kubooleut  for  the  ensuing  year  to -say: 
"The  time  has  not  arrived.  I  may  be 
d^d  before  next  year,  or  I  may  think 
fit  to  give  up  possession  in  Cheyt  next, 
or  there  may  be  a  drought,  and  there 
n^ay  be  no  increase  in  the  value  of  pro- 
duce, or  of  the  productive  powers  of  my 
latud;  for. all  I  can  say  now,  the  value 
of  my  produce  next  year  may  be  nil. 
The  suit  cannot  be  determined  now." 

To  decide  in  May  1865  to  what 
amount  the  rent  for  1866-67  ought  tQ  b^ 
enhanced  in  consequence  of  an  increase 
in  the  value  pf  produce  in  order  to  fix 
tiie  r^nt  at  which  a,  lease  for  1866-67 
ought  to  be  decreed,  would  involve  th^ 
I^^CQs^ity  of  the  Court' s^  proceeding  o^i 
specuUtion  as  to  what  might  be,  instead 
of  acting  on  an  existing  or  past  state 
of  facts. 

Then,  why  allow  a  tenant  to  be  harass- 
ed by  such  speculative  action  to  deter- 
mine what  he  may  or  may  not  be  liable 


to  do  next  year?  Surely,  litigation  in 
the  Mofussil  is  harassing  enough  at 
present  without  adding  to  it  by  allowing 
a  zemindar  in  1864  to  commence  ^  suit 
to  declare  that  he  will  be  entitle4  to  ^ 
kubooleut  in  1865,  if  certain  events  door 
do  not  happen  in  the  meantime. 

It  has  been  suggested  that,  if  a  zemin- 
dar sues  for  a  kubooleut  at  an  enhanced 
rent,  he  may  enhance  without  reference 
to  the  grounds  of  enhancement  men- 
tioned in  Section  1 7.  This  point  I  have 
already  referred  to  in  another  part  of 
my  judgment. 

As  to  the  other  point,  whether  a  land- 
owner can  sue  for  a  kubooleut  at  an 
enhanced  rent,  without  first  tendering  a 
pottah. 

Such  a  suit  has  in  substance  a  two* 
fold  aspect :  ist,  to  enhance  the  rent,  and 
to  declare  the  rate  to  which  it  is  liable  Xq 
enhancement ;  and,  2nd,  for  ^  kubooleut 
at  that  rent.  I  think  the  suit  may  be 
maintained,  if  notice  of  enhancement 
has  been  given  for  the  purpose  of  de- 
termining the  amount  to  which  the  rent 
may  be  enhanced.  A  decree  in  strck  a 
suit  will  have  the  effect  given  to  it  by 
Section  81,  Act  X.  of  1859,  which  de- 
clares that,  if  a  person  who  is  requir^ 
by  a  decree  to  execute  a  kubooleut  re- 
fuse to  execute  the  same,  the  decree 
shall  be  evidence  of  the  amount  of  rent 
claimable  from  him,  and  that  a  copy  <rf 
the  decree  under  the  hand  and  seal 
of  the  Collector  shall  be  of  the  sam^ 
force  as  a  kubooleut  executed  by  the 
said  person. 
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The  3ist  June  1865. 

Presini  : 

The  Hon'bl^  C.  Steer,  and  W.  Morgan, 

Judges. 

Limitation-r-Suit  for  money  improperly  charged 

in  Agent's  accounts. 

Case  No.  3374  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  R.  Abercrdmhie^  Judge  of  Dacca, 
daied  the  igih  August  1864,  affirming  a 
decision  passed  by  Baboo  Chunaer  Mohun 
Roy\  Deputy  Collector  of  that  District, 
daied  the  4th  May  1864. 

Mr.  A.  B.  Mackintosh  (Plaintiff),  Appellant, 

versus 

Woomesh  Chunder  Bose  and  others 
(Pefendants),  Respondents. 

Mr.  A.  F.  Lingham  and  Baboo  Motee  Lall 
Mookerjee  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 


Mr.  Justice  Steer. — This  is  a  suit  by  a 
zemindar  against  his  agent  and  the  security 
fpr  money  received  on  his  account  and 
misappropriated.  The  suit  is  brought  under 
Section  24  of  Act  X.  of  1859. 

Both   Courts  have   held   that  the-  suit  is 

barred. 

It  is  contended  in  special  appeal  that  the 
siut  is  not  liable  to  dismissal,  inasmuch  as 
the  cause  of  action  must  be  taken  to  have 
arisen  on  the  date  when  the  plaintiflF  became 
aware  of  the  fraud  of  his  agent  in  entering 
in  his  accounts  a  sum  as  expended  in  a  parti- 
cular way  which  was  not  so  expended. 

We  find  ths^t  the  plaintiff  himself  admits 
that  his  agent  rendered  an  account  in  which 
the  alleged  false  payment  is  entered.  The 
suit  should  have  been  brought  within  one 
year  from  the  date  when  the  account  was 
rendered,  and  as  it  was  not  brought  within 
that  period,  the  suit  is  barred. 

The  special  appeal  is  accordingly  dismiss- 
ed with  costs. 

Mr.  Justice  Morgan. — The  suit  is  by  a 
zemindar  against  his  agent  and  his  agent's 
surety,  and  it  is  brought  to  recover  money 
alleged  by  the  agent  ;o  have  been  paid  by 
him  to  third  persons  on  the  zemindar's  ac- 
count.   The  plaintiff  alleges  that  no  such 


payments  were,  in  fact,  made,  and  that  be  is 
entitled  to  sue  for  the  money  which  the 
defendant  has  improperly  charged  in  his 
accounts,  notwithstanding  that  more  than 
one  year  has  elapsed,  which  in  the  Lower 
Courts  (under  Section  30  of  Act  X.  of  1859) 
has  been  held  to  bar  his  suit  by  limitation. 
If  more  than  one  year-  has  elapsed  from  the 
date  of  the  accruing  of  the  plaintiff's  cause 
of  action,  the  suit  is  barred.  Assuming  that 
Section  33  of  the  Act  applies  to  such  a  case, 
and  that,  this  being  a  fraudulent  account 
rendered  by  the  agent,  the  zemindar  may 
sue  within  one  year  from  the  time  when 
"  the  fraud  shall  have  been  first  known"  to 
him,  we  must  still  hold  that  he  knows  of 
the  fraud  when  he  has  the  means  of  know- 
ledge ;  and  these  he  clearly  had  when  his 
agent  rendered  him  the  accounts  containing 
the  items,  which  accounts  were  rendered 
much  longer  than  a  year  before  the  institu- 
tion of  the  suit. 


The  22nd  June  1865. 
Present : 

The  Hon'ble  C..B.  Trevor  and  G.  Campbell, 

Judges. 

Limitatioa— Son  succeeding  fsther. 

Case  No.  3362  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Mymensing,  dated  the  30th  August 
1864,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
lOth  June  1864. 

Mohesh  Chunder  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Buneead  Khan  and  another  (Defendants), 

Respondents. 

Baboo  Poorno  Chunder  Maokerjee  for 

Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  son  has  no  new  cause  of  action  on  succeedincf  to  his 
father.  The  h'mitation  that  bars  the  father  bars  the  son. 

We  find  that  the  appellant's  pleader  has 
been  arguing  a  ground  not  to  be  found  in 
his  written  appeal,  m.,  that  the  twelve  years' 
limitation  of  Section  28  of  Act  X.  of  1859 
does  not  apply  to  him,  inasmuch  as  his  cause 
of  action  accrued  on  his  succeeding  to  bis 
father.  He  had  no  right  to  do  this;  and, 
moreover,  it  appears  to  us  that,  as  father  and 
son  are  in  the  eye  of  the  law  one,  the  limit- 
ation which   bars  the  father  bars  the  son. 
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The  plaintiff  has  no  new  cause  of  action  on 
succeeding  to  his  father.  We  dismiss  the 
appeal  with  costs. 


The  22nd  June  1865. 

Present : 

The  Hon'ble  C.  Steer  and  W.  Morgan, 

Judges. 

Enhancement — Presumption  of  uniform  pay- 
ment of  rent — Variation  of  rent— Onus  pro- 
bandL 

Cases  Nos.  3332  to  3337  of  1864  under  Act 

X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  F.  B.  Simpson y  Officiating  Judge  of 
Jessore,  dated  the  22nd  August  186^,  affirm- 
ing a  decision  passed  by  the  Deputy  Collect- 
or of  that  District^  dated  the  lyth  A  ugust 
1863. 

Hurronath  Roy  and  others  (Plaintiffs), 
Appellants^ 

versus 

Chittramoney  Dossee  and  others  (Defend- 
ants), Respondents, 

Baboo  s  Sreenath  Doss  and  Ob  hoy  Churn 
Bose  for  Appellants. 

Mr.  C,  Gregory  and  Baboo s  Dwarkanath 
Mittery  Banee  Madhub  Banerjee,  and  Au- 
shootosh  Dhur  for  Respondents. 

The  fact  alone  of  variations  in  the  amount  of  rent 
paid  between  one  year  and  another  does  not  necessari- 
ly establish  a  right  in  the  plaintiff  to  enhance,  or  affect 
the  defendant's  right  to  hold  at  a  6xed  rent.  It  is  for 
the  defendant  to  account  for  such  variation. 

The  defendants  in  this  and  the  other  suits, 
which  are  before  us,  claimed  protection  from 
enhancement,  presenting  as  their  defence  that 
their  talook  was  a  dependent  talook  of  the 
kind  mentioned  in  Section  5 1  of  Regulation 
VIII.  of  1793 ;  and  that  this  was  established 
by  uniform  payment  of  rent  (see  Sections 
1 5  and  1 6  of  Act  X.  of  1859)..  The  judgments 
of  both  Courts  deal  with  the  evidence  of  uni- 
formity of  payment.  For  the  last  twenty  years 
the  rent  has  not  been  changed.  There  is 
documentary  evidence  of  changes  in  the 
rent  prior  to  that  time ;  but  the  conclusions 
of  both  Courts  seem  to  be  that  these  are 
insufficient  to  entitle  the  plaintiff  to  enhance, 
or  to  affect  the  defendant's  right  to  hold  his 
talook  at  a  fixed  rent.  The  talook  is  an 
old  dependent  talook  of  the  time  of  the 
Permanent  Settlement.  The  d(nvl  shows 
a  rent  higher  than  that  which  is  now,  or 
has  been  hitherto,  paid.  The  plaintiff,  a  pur- 
chaser at  a  sale  for  arrears  of  revenue,  and 
necessarily,  therefore,  in  great  measure^  a 


stranger  to  the  history  of  the  talook,  relies 
mainly  on  the  discrepancy  shown  by  the 
dowl  and  the  subsequent  papers  between 
the  rates  at  which  *the  talook  was  supposed 
to  be  held,  and  the  rates  in  fact  paid.  The 
defendants  contend  that,  although  their  pay- 
ments have  been  less  than  the  rates  men- 
tioned in  the  dowU  this  is  explained  bj  a 
partition  of  the  zemindary,  whereby  a  part 
of  the  original  talook  tarruf  Gorhea  fell  to 
the  share  of  another  sharer  in  the  zemin- 
dary, and  that  the  difference  between  the 
sum  paid  by  them  and  the  sum  mentioaed 
in  the  dowl  is  to  be  referred  to  this  cause. 

Both  the   Courts    appear  to  us  to    have 
thrown  unfairly  on  the  plaintiff  the  task  of 
explaining  this.     It  was  for  the  defendants 
who   offered   this  mode  of  accounting   for 
the  discrepancy  to  give  adequate  proof  and 
explanation   of    it.     We   shall   remand    the 
case  to  enable  them  to  do  this,  and  for  a  nev 
trial  generally.     The  talook  may  be,  as  is 
contended  before  us,  a  talook  of  the  kind 
mentioned  in  Section  51  of  Regulation  VIII. 
of  1793,  and  protected  from  enhancement 
except  upon  proof  of  such  matters  as  there- 
in described.     The  subsequent  partition  of 
the  zemindary  would,  of  course,  in  no  way 
affect  or  injure  the  talookdar's   right.      If 
they  have  held  their  talook  at  a  fixed  rent, 
which  has  not  been  changed  since  the  time 
of    the     Permanent     Settlement,     they    are 
clearly  protected  by  Section  15  of  Act  X. 
of  1859 ;  and  this,  notwithstanding  the  dcwl 
or  other  papers,  may  show  a  higher  or  a 
different   rent.    The    defendants    must,    of 
course,  establish  this  holding  at  a  fixed  and 
specified  rent,  and  if  the  documentary  evi- 
dence apparently  shows  that  their  holding 
was  at  a  different  rent,  it  is  for  them  to  ex- 
plain this.    We  have  already  said  that  th€}*j 
and  not  the  plaintiff,  should,  in  the  present 
case,   show  to  the  Court's  satisfaction  how 
it  came  to  pass  that  the  rent  in  the  dmjol 
was  not  the  rent  in  fact  paid.     If  the  Couit 
shall  be  satisfied  that  the  talook  has  been 
always  held  at  a  fixed  rent,   and  that  the 
discrepancy  between  the  documentax)'  proof 
and  the  other  evidence  is  sufficiently   ex- 
plained,  the  defendant  will  be  entitled  to 
a  decree.     The  fact  alone,  that  sums  were 
paid  in  some  years  less  than  the  payments 
in  other  years,  or  less  than  the  fixed  rate, 
may    admit    of    explanation,   and   does  not 
necessarily  show  that  the  defendant's  holding 
is  not  a  holding  at  a  fixed  rate ;  for  the  vari- 
ation may  arise  from  temporary  arrangements 
between  the  parties,  and  not  from  the  asser- 
tion on  one  side,  or  the  admission  on  the 
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other,  of  a  right  to  vary  the  terms  of  the 
holding. 

The  case  is  remanded  to  the  Court  of  first 
instance  for  trial  on  the  evidence  already 
g^ven,  and  on '  such  evidence  as  may  be  fur- 
ther adduced  by  both  parties. 


recover  rent  for  such  excess, 
dismissed  with  costs. 


The  appeal  is 


The  26th  June  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  G.  Campbell, 

Judges. 

Presumption  (of  uniform  payment  of  rent) — 
Break  of  one  year  m  20  years. 

Case  No.  3641  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  parsed  by  the 
yudge  of  Mymensing,  dated  the  i6th  Sep- 
tember 186^,  reversing  a  decision  passed  by 
the  Assistant  Collector  0/ that  District ,  dated 
the  2ist  July  1864, 

Tarinee  Kant  Lahoree  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Kalee  Mohun  Surmah  Chowdhry  and  another 
(Defendants),  Respondents. 

\Baboos  Chunder  Madhub   Ghose  and  Sree- 
nath  Banerjee  for  Appellant. 

Mr.  A.  F.  Lingham  for  Respondents. 

The  break  of  one  year  in  20  is  not  sufficient  to  set 
atside  the  presumption  that  the  receipts  for  19  years 
prove  the  payment  of  a  uniform  rent. 

We  do  not  think  that  the  break  of  one 
year  in  twenty  is  sufficient  to  set  aside  the 
inference  drawn  by  the  Judge,  that  the 
receipts  for  nineteen  years  prove  the  uni- 
formity of  the  rent  paid  by  the  defendant. 
With  regard  to  the  objection  now  taken,  that 
the  receipts  have  not  been  proved,  we  find 
that  the  first  Court  rejected  them  as  not 
proving  the  payment  of  a  uniform  rent, 
because  they  did  not  specify  the  rate  of 
the  rent.  There  does  not  appear  to  have 
been  any  contention  up  to  the  present  time 
that  these  documents  were  not  genuine. 

In  regard  to  the  lands  in  excess  of  the  area, 
which  defendant  admits  to  be  in  his  pos- 
session, we  think  it  unnecessary  to  remand 
the  case  for  further  enquiry  on  this  poipt, 
for  the  fact  of  the  area  in  defendant's  pos- 
session, being  now  larger  than  it  was  here- 
tofore, formed  no  ground  for  enhancement 
in  the  notice  served  on  the  defendant.  If 
the  defendant  held  possession  of  more  lands 
than  he  is  entitled  to,  this  decision  will  not 
prevent  the  plaintiflF  bringing  an  action  to 


The  27th  June  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Pleaders  (grounds  of  appeal)~Standard  of 
Measurement  (Section  11  of  Act  VI.  of  1863, 
B.  C). 

Case  No.  557  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Moorshedabady  dated  the  igth 
December  1864,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  28th  July  1864. 

Mr.  J.  P.  Mackintosh  (Defendant), 
Appellant, 

versus 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Respondents. 

Mr.  A.  F.  Lingham  and  Baboo  Bhowanee 
Churn  Dull  for  Appellant. 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfort  for 

Respondents. 

Pleaders  will  ordinarily  be  restricted  to  their  written 
grounds  of  appeal,  and  not  allowed  to  infer  separate 
points  from  vague  generalities. 

Under  Section  it  of  Act  VI.  of  1862  (B.  C),  the 
standard  pole  of  the  Pergunnah  is  the  standard  to  be 
used  in  the  measurement  of  lands,  and  ought  to  be  as- 
sessed either  under  a  kubooleut  or  otherwise. 

Bayley,  J. — In  this  case  Mr.  Lingham, 
pleader  for  the  special  appellant,  states  that 
the  pleas  which  he  wishes  to  urge  in  special 
appeal  are ; — 

istly. — ^That  the  Revenue  Courts  had  no 
jurisdiction. 

2ndly. — ^That  the  standard  of  measurement 
has  been  wrongly  taken  by  the  Judge  as  the 
Government  standard  upon  which  the  opposite 
party,  the  farmer,  had  accepted  the  Govern- 
ment settlement ;  whereas  the  special  ap- 
pellant, as  a  ryot,  had  a  right,  under  Section  1 1 
of  A61  VI.  of  1862  (B.  C),  to  a  measure- 
ment by  the  standard  pole  of  the  Pergunnah, 
which  was  not  the  same. 

jrdly. — That  plaintiff  should  have  disclosed 
and  proved  his  title  under  Section  4  of  Regu- 
lation XI.  of  1825. 

jfthly. — That  the  rates  had  been  impro- 
perly adjudged. 

Slhly. — ^That  a  pottah  was  not  tendered. 

As  these  three  last  grounds  are  not  dis- 
tinctly taken  in  the  petition  of  special  ap- 
peal, we  decline  to  admit  them  to  be  argued. 
There  is  ample  time  afforded  in  90  ^ays  for 
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ft  due  consideration' of  what  are  the  proper 
grounds  for  a  special  appeal.  Further,  a  full 
and  proper  consideration  of  the  case  before 
the  petition  is  filed  is  also  demanded  by  the 
rules  requiring  the  grounds  to  be  duly  certi- 
fied by  a  qualified  pleader ;  and,  therefore, 
we  are  not  inclined  ordinarily  to  enlarge  the 
opportunities  for  other  pleas  by  way  of  after- 
thought, and  see  no  special  reason  in  this 
case  to  njake  an  exception  to  the  above  rule 
of  law.  Further,  it  is  to  be  remarked  that 
the  law  requires  the  plea  to  be  distinctly 
taken,  and,  therefore,  the  argument  frequent- 
ly used,  viz.,  that  from  indistinct  generalities 
in  a  petition  of  special  appeal,  it  may  be 
allowed  to  infer  a  separate,  distinct,  and 
specific  point,  is  not  one  which  we  think  either 
legal  or  correct. 

On  the  first  plea  of  jurisdiction,  we  re- 
mark that  the  suit  is  for  a  kubooleut,  and 
thereby  for  a  determination  of  certain  rents, 
and  it  is  brought  by  the  admitted  farmers, 
Watson  and  Co.,  against  the  admitted  tenant, 
Mackintosh.  We  are,  therefore,  of  opinion 
that  there  is  no  defect  of  jurisdiction  in  the 
Revenue  Authorities. 

On  the  next  plea,  we  consider  that  the 

Judge  is  wrong.  His  argument  is  (to  use 
is  own  words)  this :  "  The  Araeen  mea- 
"  sured  the  land  according  to  the  Government 
"  standard,  and  in  this  I  think  that  he  was 
"  right.  The  estate,  which  the  plaintiff  held 
"  in  farm  from  Government,  was  measured 
'*  by  the  Government  standard,  and  the  far- 
"  mer  has,  I  consider,  a  right  to  measure 
"  his  ryot's  lands  by  the  same  standard  " — 
and  the  Judge  adds,  the  more  especially,  as 
the  farmer's  is  a  parent  and  the  ryot's  a 
derivative  mehal. 

Were  this  a.  question  of  expediency  for  the 
sake  of  uniformity  of  measurement,  or  was 
there  any  law  to  the  effect  that,  if  farmers  or 
zemindars  of  parent  mehals  shall  have  accept- 
ed a  certain  standard  of  measurement,  the 
holders  of  derivative  or  sub-tenures  (suppos- 
sing  this  to  be  admitted  to  be  one  which  it  is 
not)  must  accept  the  same,  the  judgment 
might  be  a  correct  one.  But  where  the  law 
is  clear  in  Section  11  of  Act  VI.  of  1862 
(B.  C),  that  the  measurement  of  such  lands 
as  a  party  may  seek  to  assess  either  under 
a  kubooleut  or  otherwise,  shall  be  measured 
by  the  standard  pole  of  the  Pergunnah — 
that  and  that  only  must  be  the  standard  used. 
Now,  it  is  not  denied  before  us  that  there 
is  a  difference  of  two  inches  per  cubit  in  the 
standard  Government  measurement,  which 
the  farmers  have  accepted,  and  the  standard 
pole  o|  the  Ptrgunnah  to  a  measurement 


The  28th  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Enhancement— Notice  (production  of  cop^  of,  not 
always  necessaiyVT-Trial  to  be  restncteA  to 
specific  cause  of  action— Abatement  (oot  plead- 
ed by  defendant). 

Cases  Nos.  703  and  924  of  1865  under  Ad 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  o/Purneahy  dated  the  2jrd  December 
i86^y  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District ^  dated  the 
30th  July  1864, 

Reazoonissa  and  others  (Plaintiffs), 
Appellants^ 

versus 

Oomun  and  others  (Defendants), 
Respondents, 

h 


by  which  special  appellant  contends  he  is 
entitled. 

The  special  appeal  is,  therefore,  decreed 
with  costs,  and  the  case  is  accordingly  re- 
mandeds  in  order  that  the  Judge  may  re-try 
and  re-decide  it  with  reference  to  the  above 
remarks. 

Jackson,   J, — I   have   only  to  add  that. 
as   the   question   in   this  case   for  decision 
is  whether  the  tenant  holds  more  land  than 
he  was  entitled  to  under  his  original  con- 
tract, the  standard  by  which  the  land   was 
measured  when  his  contract  was   given  to 
him  has  first  to  be  ascertained.     The  plaint- 
iff   states    that    the    defendants'    land    has 
been  largely  increased  by  accretions.      He 
cannot  point  out  the  exact  extent  of   these 
accretions;  but  he  proposes  to  prove    that 
there  have  been   such  accretions  by   mea- 
suring the    whole   land.      He    must    then, 
to  prove  this  by  whatever  rod  the  actual 
measurement    is    carried    out,    reduce    his 
figures  to   the  rod    by    which    the   extent 
of  land  originally  made  over  to   defendant 
was  measured.     If  that  extent  of  land   was 
ascertained  by   the    Government    rod,     the 
question,  as  to  whether  there  has  been  an 
increase  or  not,  will  depend  on  a  calculation 
made  with  that  rod.     If  it  was  ascertained 
by  the  Pergunnah  pole,  then  the  question 
will  depend  on  the  calculation  made  by  that 
pole.     The  plaintiff  must  satisfy  the  Court       I 
that  there   has  been   that  increase   in    the 
extent  of  the  land  upon  which  he  claims 
enhanced  rent. 
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Messrs.  C  Gregory  and  y.  Baptist  for 

Appellants. 

No  one  for  Respondents. 

In  a  suit  for  enhancement  upon  a  specified  ground, 
this  is  the  sole  point  to  be  tried. 

If,  in  such  a  suit,  the  defendant  docs  not  ask  for 
an  abatement  for  diminished  area,  the  Court  cannot 
refer  to  it.        ' 

It  is  not  always  requisite  to  pri>duce  a  copy  of  a 
DOtioe  to  enhance. 

These  two  cases,  it  is  stated  by  special 
appellant's  pleader,  must  be  governed  by 
one  and  the  same  decision. 

Plaintiff  sued  for  enhancement  of  rent 
upon  the  ground  that  the  productive  powers 
of  defendant's  land  had  been  increased  in 
consequence  of  an  embankment  which  had 
been  erected  by  plaintiff. 

Defendant's  answer  apparently  was,  that 
his  lands  had  been  before  measured,  and  the 
locally  prevailing  rates  had  been  enquired 
into  by  a  Court  Ameen  in  the  presence  of 
plaintiff's  amlahs,  and  that  thereupon  a  de- 
cree had  been  given  by  ihe  Deputy  Collector, 
fixing  defendant's  jumma  at  Rupees  38-5-1 1 
per  annum. 

The  first  Court  held  that  such  decree  was 
final  as  to  the  question  of  enhancement ;  but 
for  a  certain  sum  a&  to  which  defendant 
specially  pleaded  payment  and  failed  to 
prove  it,  the  first  Court  gave  plaintiff  a  de- 
cree. 

On  appeal,  the  Lower  Appellate  Court 
has  recorded  the  following  judgment,  which 
it  is  necessary  for  the  purpose  of  this  appeal 
to  cite  in  full.     It  is  as  follows  : — 

**  The  Deputy  Collector's  decision  of  1861 
"  would  not  bar  this  claim  had  the  plaintiff 
•*  submitted  the  durbundee  of  the  village 
"  properly  attested,  and  showed  that  plaintiff 
"  was  paying  rent  at  a  lesser  rate  than  that 
*•  current  in  the  mouzah.  Beyoncl  filing  a 
"  ivasii'bakee,  he  has  submitted  no  proof, 
**  and  not  even  a  copy  of  the  notice  showing 
"  the  ground  of  enhancement.  The  area 
*•  held  by  the  defendant  appears  rather  less 
**  than  that  which  he  formerly  cultivated. 
"  Accord  ini^ly,  1  aflirm  the  Deputy  Collect- 
"  or's  decision,  and  dismiss  this  appeal  with 
"  costs." 

Plaintiff  appeals  specially,  urging  : — 

fst, — That  such  a  decision  as  the  above 
in  no  way  adjudicates  the  points  raised  by 
the  pleadings. 

2ndij'. — That  the  law  requires  plaintiff  to 
serve  the  notice  through  the  Collector, 
and,  consequently,  it  was  not  necessary  for 
plaintiff  to  keep  and  produce  a  copy  of  the 
notice. 

VoL  III. 


jrdly, — That  the  durbundee  or  local  ratei 
statement  would  not  be  conclusive  in  the 
present  case. 

^ikly. — That  plaintiff  sued  upon  a  specific 
cause  of  action,  viz,,  increase  of  productive 
powers  of  land  by  means  of  an  embankmeiU 
made  by  plaintiff 's  agency,  and  gave  his  notice 
accordingly  ;  and  that,  although  that  wasithe 
point  to  be  tried,  it  was  not  tried,  and,  from 
its  very  nature  it  was  one  which  could  not  be 
decided  solely  by  another  decree  passed  oq 
pleas  other  than  those  raised  here  to  support 
the  right  to  enhance. 

Sthty, — That  the  defendant  did  not  raises  a; 
plea  of  abatement  for  diminished  area,  and 
so  the  Lower  Appellate  Court  should  not 
have  referred  to  that  point 

We  consider  each  and  all  of  these  objeotiana 
valid ;  and  we  accordingly  decree  thisi  appeal) 
and  remand  the  case  for  re-trial  with  rafier- 
ence  to  the  above  remarks. 

The  judgment  of  the  Lower  Appelbt^ 
Court  in  No.  924  is  to  the  same  effect  ^i/^lu. 
703,  and  requires  no  separate  remarks.  Blatb 
cases  are  remanded  accordingly. 


The  29th  June  1665. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Right  of  occupancy  (not  fiffected  by  chang^e 
of  farmers)— Evidence  of  village'  custom  as 
to  rates  of  rent. 

Case  No.  3264  of  1864  under  Act  X.  of  1859.. 

Special  Appeal  from  a  decision  passed  by  tht 
Additional  Judge  of  Bhaugulpore^  dated  tht 
r^th  August  186^,  reversing  a  decisian 
passed  by  the  Deputy  Collector  of  thcU  Dis-^ 
trici,  dated  the  2jth  February  186^^ 

Sheo  Churn  Singh  (Defendant),  AppellatUt 

versus 

Gora  Chand  Ghose  (Plaintiff),  Respondent. 

Baboo  Debendro  Narain  Bose  for  Appel- 
lant.' 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

A  right  of  occupancy  under  Section  6,  Act  X.  of  1859, 
is  not  affected  by  a  no  ere  chang-e  in  the  farmers. 

What  evidence  is  necessary  to  prove  the  current  cus- 
tom of  a  village  as  to  rates  of  rent. 

The  plaintiff  sued  defendant  for  a  kuboo- 
leut  at  an  enhanced  rate  on  27  beegahs 
of  land.  He  alleges  that  the  one  rupee  paid 
is  below  the  prevailing  rate  payable  by  the 
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same  class  of  ryots  for  lands  of  a  similar 
descriptiou  and  with  similar  advantages 
in  the  places  a'djacent,  and  that  the  rate 
which  plaintiff  should  pay  is  Rupees  5-1. 

The  first  Court  held  that  defendant  was  a 
tenant  with  a  right  of  occupancy,  and  that  his 
present  rent  represented  the  rent  paid  by 
similar  ryots  for  similar  lands  in  places 
adjacent,  and  dismissed  the  plaintiff's  claim. 
The  Judge,  on  appeal  by  the  plaintiff, 
held  that,  although  the  defendant  had  held  his 
land  for  more  than  twelve  years,  still,  as  the 
farmers  had  during  that  period  been  changed, 
a  right  under  Section  6  had  not  been  acquir- 
ed by  plaintiff,  and  that,  not  being  a  ryot 
with  a  right  of  occupancy,  the  plaintiff  is 
entitled  to  the  rate  he  claims,  he  having 
clearly  proved  that  other  ryots  have  agreed 
to  pay  those  rates. 

Defendant  now  appeals  specially,  urging — 
isty  that  the  Judge  is  wrong  in  holding 
that  a  right  of  occupancy  under  Section 
6  of  Act  X.  of  1859  could  not  be  acquired 
under  two  separate  farmers ;  that,  as  they 
both  represent  the  zemindar,  they  are  in 
the  eye  of  the  law  one  and  the  same  person ; 
and  that  his  possession  for  more  than  twelve 
years  under  them  gives  him  a  right  of  occu- 
pancy; and,  2ndly,  that,  having  a  right  of 
occupancy,  he  is,  on  plaintiff's  allegation,  lia- 
ble only  to  pay  what  similar  tenants  pay  for 
similar  lands  in  places  adjacent ;  thai  six 
kubooleuts  of  other  tenants  manufactured 
for  the  occasion  are  not  legally  evidence  of 
a  nature  to  prove  the  custom  of  the  parti- 
cular locality,  but  that  the  case  should  be 
remitted  in  order  that  a  proper  enquiry  with 
legal  evidence  be  taken. 

On  the  Jirs/  objection  there  can  be  no 
doubt.  The  mere  change  of  the  farmer  cannot 
prevent  the  running  of  the  time  required 
by  Section  6  of  Act  X.  to  give  a  right  of 
occupancy.  On  the  second  point,  we  would 
observe  that  it  is  difficult  to  define  what 
evidence  is  necessary  to  prove  the  current 
custom  of  a  village  as  to  rates  of  rent ;  but 
it  is  quite  clear  that  the  kubooleuts  of  six 
ryots,  evidently  prepared  for  the  occasion, 
and  under  which  the  rent  has  never  been 
collected,  are  no  legal  evidence  to  prove 
the  custom  of  a  village  in  the  matter  of 
rates  of  rent  of  ryots  with  a  right  of  occu- 
pancy. To  prove  this,  the  Judge  must 
require  from  plaintiff  good  evidence,  both 
documentary  and  oral,  of  what  is  the  ge- 
neral rate  in  the  locality.  We  remit  the  case 
to  the  Judge,  who  will  call  for  such  evi- 
dence, and  pass  whatever  orders  seem  con- 
formal^le  wi^h  justice. 


The  29th  June  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Enhancement  of  rent  of  tenants-at-^TilL 

Case  No.  2240  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Nuddea^ 
dated  the  i6th  May  1864^  reversing  a  deci- 
sion passed  by  the  Deputy  Collector  of  that 
District^  dated  the  28th  February  1864. 

Koobir  Sirdar  and  another  (Defendants), 

AppellantSy 

versus 

Goluck  Chunder  Chuckerbutty  and  another 
(Plaintiffs),  Respondents. 

Baboo  Debendro  Narain  Rose  for 
Appellants. 

Baboo  Bhuggobutty  Churn  Ghost  for 
Respondents. 

A  zemindar  is  not  bound  by  the  ground  of  enhance- 
ment mentioned  in  his  notice  m  the  case  of  a  tenaot-at- 
will.  Nor  has  the  tenant  any  right  to  claim  the  prevail- 
ing  rate,  but  is  liable,  after  notice  of  enhancement,  to  the 
highest  rack-rent. 

This  is  a  suit  for  an  enhanced  rent  after 
notice.     It  is  found  and   admitted   that  tbe 
defendant  has  no  right  of  occupancy.     But, 
in  special  appeal,  defendant  urges  that,  as 
he  has  not  been  ejected,  plaintiff  can  only 
obtain   an    enhanced    rent   on   proving  the 
ground   of  enhancement   mentioned    in  his 
notice,  or,  at  any  rate,  that  he  must  be  restrict- 
ed to  the  prevailing  rate.     We  think  that,  in 
the  case  of  a  tenant-at-wilU  the  grounds  on 
which  notice  of  enhancement  was  given  are 
mere   superfluity.     The  tenant   must  either 
pay  or  go.     Nor  has  he  any  right  to  claim 
the  prevailing  rate.     The  doctrine  alluded  to 
by  the  Judge  on  the  authority  of  a  decision 
which  we  have  not  found  in  the  reports,  that, 
if  the  landlord  does  not  elect  to  eject,  he  can 
only  claim  an  equitable  rent,  cannot  proper- 
ly be  carried   beyond  this,   that  in  such  a 
case  the  landlord  cannot  claim  more  ihaa 
the  land  can  possibly  and  reasonably  bear. 
Up  to  the  highest  rack-rent,  which  the  land 
can  in  any  way  bear,  the  tenant  who  holds 
on  after  notice  of  enhancement  is  liable.     In 
this  case  the  Judge  has  reduced  the  plaint- 
iff's demand,  and  the  plaintiff  has  not  ap- 
pealed.   Defendant  appeals  against  the  award 
of  Rupees  2-8  per  beegah  tor  Bastoo  and 
village  land,  a  rate  which  the  Judge  finds  to 
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be  not  unreasonable,  and  which  is  not  unrea- 
sonable.    We  dismiss  the  appeal  with  costs. 


The  29th  June  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Sale  of  Zemindary  rigfhts  by  Goverament— Per- 
giinnah  Baldakhal — Rights  and  position  of 
Under-tennreS — Enhancement. 

Case  No.  410  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Collector  of  Tipperah,  dated  the 
i^/h  July  1864. 

Musst.  Burnee  Khanum  and  another  (Plaint- 
iffs), Appellants^ 

versus 

Modhoo  Soodun  Doss  and  others  (Defend- 
ants), Respondents. 

JBaboos  Romesh  Chunder  Mi  tier  and  Dwar- 
kanath  Mitter  for  Appellants. 

Messrs.  R.  V,  Doyne  and  R.  T.  Allan  and 
Baboo  Onocool  Chunder  Mookerjee  for 
Respondents. 

Suit  laid  at  Rupees  8,525. 

The  Government  purchased  the  zemindary  rig'hts  in 
a.  certain  property  sold  for 'arrears  of  revenue,  and, 
though  it  had  the  power,  under  the  law  in  force,  to  dis- 
p<>ssess  the  plaintiffs,  who  were  holders  of  a  talook 
created  since  the  Decennial  Settlement,  and  to  avoid 
a.nd  annul  their  under-tenure,  the  Government  waived 
its  rights  of  cancelment  and  ejectment,  and  by  its  pro- 
ceedings virtually  re-admitted  the  plaintiffs  to  their  old 
Hirhts.  The  Government  then  sold  its  zemindary  rights 
to  the  defendant,  guaranteeing-  the  rights  and  position 
of  the  plaintiffs.  Hei.d  that  the  defendant  was  bound 
\>y  the  acts  of  the  Government ;  and  that  the  plaintiffs 
wrere  entitled  to  recover  posses'- ion  under  (.'lause  6,  Sec- 
tion 23  of  Act  X.  (»f  ("^SQ.  Hi  LD  also  that  the  defendant 
wTis  at  liberty  to  sue  for  enhanced  rents  under  Clause  i. 

This  is  a  case  exactlv  similar  to  case 
No.  361  of  1864,  Obhoy  Chunder  Roy  versus 
Khaja  Assanoollah,  and  to  case  No.  408  of 
1864.  Ram  ^Nlohun  Shaha  versus  Hurree 
Kishoree  Adhikarec.  It  relates  to  a  certain 
dependant  talook  in  Pergunnah  Buldhakhal, 
of  which  Pergunnah  the  zemindary  rights 
were  purchased  by  Government  in  1835  and 
1836  at  a  sale  for  arrears  of  revenue. 
Kventually,  the  right  of  Government  so  ac- 
quired was  sold  to  the  present  defendants  in 
the  year  1863.  The  plaintiffs  are  the 
owners  of  a  dependant  talook  within  the 
said  Pergunnah,  and  they  sue  to  recover 
possession  of  the  same,  having  been  ousted, 
as  the}  allege,  by  the  act  of  the  defendants 
who  collected  rents  from   their  ryots ;  and  | 


their  main  allegation  is,  that  Government 
sold  the  zemindary  rights  with  a  reserva- 
tion of  the  plaintiff's  talookdaree  rights  in 
their  favor ;  and  that  they  are  consequently 
entitled  to  recover  that  possession  which 
they  have  always  held  under  various  settle- 
ments from  Government  ever  since  its  pur- 
chase. The  talooks  within  this  estate  were 
originally  created  subsequent  to  the  Perpetual 
Settlement,  with  the  exception  of  3 1  created 
previous  to  that  event.  The  number  of 
those  created  subsequently  was  more  than 
four  hundred. 

Under  ordinary  circumstances,  the  case 
being  on  all  fours  with  those  previously 
<iecided  by  us  with  reference  to  other  talooks 
within  Pergunnah  Buldhakal,  we  should 
have  given  a  decree  in  the  plaintiff's  favor, 
and  have  reversed  the  decision  of  the  Deputy 
Collector.  But  Mr.  Doyne,  for  the  resporid- 
ents.  intimated  that,  on  the  last  occasion,  the 
documents  proceeding  from  the  Revenue 
Authorities,  which  bore  on  this  case,  had  not 
been  laid  before  the  Court  in  all  their  full- 
ness, and  that  he  wished  to  argue  the  case. 
The  appeal  has,  therefore,  been  very  fully 
discussed. 

The  defendant,  purchaser  from  Govern- 
ment of  its  zemindary  rights,  has  all  along 
maintained  that,  at  the  time  of  his  purchase, 
the  plaintiff  was  already  out  of  possession, 
inasmuch  as  the  Government  had  been 
making  khas  collections  for  some  months; 
that  the  plaintiff's  talookdaree  rights  were 
annihilated  on  the  nth  of  March  1836,  or 
when  the  Government  purchased  the  Per- 
gunnah ;  and  that,  though  they  may  have 
held,  or  been  admitted  to  temporary  leases 
since  that  period,  they  have  never  received 
theyr  original  talookdaree  tenures. 

The  documents  noted  in  the  margin  have 

Board  to  Col  lector,  aist  December  1835.  been  large- 
Ditto  to  Commr.,  sist  December  1835.  ]«  QUOtcd 
C'ommiHsioncr  to  Board,  13th  June  1836.  J  ^ 
Board  to  Commr.,  15th  February  1836.  irom  Or  ap- 
C'oUector  to  Commr.,  5th  August  i86a.  n/koloH  fr\  in 
Prodg.  of  Dcpv.  Collr.,  19th  June  1837.  peaieu  lO  m 
Commr.  to  Collector,  3rd  September  1839.  the  COUrse 
Prodg.  of  Dcpv.  Collr.,  nth  March  1836.  r 
Collr.  to  Depy'.,  Collr.,  31st  Dec.  1840.  O^  ^rgU- 
Notice  of  Collector,  ist  March  1844.  meut. 

The  pleader  for  the  appellant  at  first  sim- 
ply rested  his  case  on  the  similar  decision  of 
our  Bench  in  the  case  of  Obhoy  Chunder 
Rov  versus  Assanoollah ;  but  the  case  was 
afterwards  thoroughly  argued  on  both  sides, 
and  all  the  documents  which  could  throw 
any  additional  light  on  the  point  at  issue 
were  inspected  and  commented  on. 

Mr.  Doyne  attempted  to  lay  some  stress 
on  the  fact  that  no  charge  of  any  positive 


1^8 


AcfX. 


THE   WBSKLT   RBPORTBR. 


/Rulings,  [Vol.  IIL 


act  of  ejectment  is  brought  by  the  plaintiff 
against  the  defendant,  who  is  merely  charged 
with  having  adopted  the  acts  and  position 
of  Government,  and  with  keeping  the  plaint- 
iff Out  6i  possession.  This,  it  was  con- 
tended, seemed  to  show  that  the  plaintiff  had 
no  right  to  sue  the  defendant  under  Clause  6 
of  Section  23  of  Act  X.  of  1859,  as  he,  plaint- 
iff, had 'not  been  ejected  from  the  occupancy 
or  possession  df  his  tenure  by  the  person  le- 
gacy entitled  to  receive  rent  from  the  same. 

This  plea,  we  think,  is  untenable.  The 
defendant  has  deliberately  adopted  the  acts  of 
Government,  whatever  they  may  amount  to ; 
and  there  has,  no  doubt,  been  a  constructive 
ejectment  on  his  part  of  the  plaintiff.  If  the 
plaintiffs  were  not  at  liberty  to  seek  re-pos- 
session of  their  tenure  from  the  defendant, 
and  to'have  their  rights  judicially  put  in  issue, 
it  'is  very  difficult  to  see  to  what  remedy 
they  would  be  left.  One  other  objection 
was  at' first  also  taken  by  Mr.  Doyne  as  to  the 
ifght  of  defendant  to  demand  enhanced  rents 
from  the  plaintiffs,  should  the  latter  be  held 
entitled  to  recover  possession,  which  objection 
will'be  noticed  hereafter. 

The  Government,  we  have  seen,  purchased 
the  zemindary  rights  in  certain  shares  of 
this  Pergunnah  at  two  sales  for  arrears  of  re- 
venue: one  on  the  19th  January  1835,  ^^^ 
the  other  on  the  5th  of  May  1836.  We  find 
from  the  letters  of  the  various  Revenue  Au- 
thorities that,  after  sundry  ineffectual  plans 
had  been  tried  for  the  management  of  this 
extensive  estate  as  Government  property, 
the  Collector  Wiis  specially  deputed  to  invite 
^eitalookdars  to  come  to  terms,  and  to  con- 
sent to  a  somewhat  enhanced  jumma.  We 
may  at  once  declare  it  as  our  opinion  that  the 
proceedings  show,  by  reference  to  the  law  on 
the: question  in  force  at  the  time,  Regulation 
XXII.  of  1822,  that  the  Government  had  full 
power  **to  avoid  and  annul"  all  the  under- 
tenures  existing  in  the  estate  at  the  time 
of  sale  and  created  subsequent  to  the  set- 
tlement. This  point  was  particularly  en- 
laiged  on  in  the  letter  from  the  Board  to 
the  Commissioner,  of  the  1-5  th  of  February 
1836,  paras.  51  to  58,  and  there  seems 
reason  to  think  that  the  views  of  the 
Board  as  to  the  rights  of  Government 
were  substantially  correct  under  the  law, 
R^ulation  XI.  of  1822,  under  which  the 
Pergunnah  became  the  property  of  Govern- 
na^nt.  It  seems  unnecessary  for  us  to  dis- 
cuss the  bearing  and  scope  of  the  various 
laws  of  1793,  1799,  and  181 2,  because  w 
have  admittedly  to  d.eal  with  the  law 
1822,  &nd  it  was  to  this  law  that  the  B 


in  1836,  specially  directed  the  attention  d 
the    Collector   as   bearing   on   the   rights  of 
these  talookdars,  and  it  is  bv  this  law  that 
their  rights  stood  or  fell.     The  Board   far- 
ther lay  it  down  as  unquestionable,  that  the 
Government,  as  purchaser  of  the  estate,  had  a 
right  to  dispossess  all  such  persons  as  held 
talooks  created  since  the  Decennial    Settle- 
ment, of  which  the  plaintiff  in  the   present 
case  is  admittedly  one ;  but  the  Board  con- 
sidered them  all  to  have  a  claim  to  equitable 
consideration,  "  because  (para.  53)  their  te- 
"  nures  were  acquired  at  a  time  between  1817 
"and  1822,  when,  under  the  law,  as  it  was 
"  then  understood,  thev  were  led  to  look  on 
"  their  right  of  possession  as  fixed  and  per- 
"  raanent,  notwithstanding  a. sale  for  arrears." 
Then   the   Board   go  on   to   say  (para.    54) 
that,  in  order  to  prevent  combination,  and  to 
protect  the  dues  of  Government  *'  in  allowing 
"  them,  on  the  ground  of  equitable  indul^noe, 
"  the  benefit  of  the  law,  as  it  stood  in  prac- 
"  tice  prior  to  the  passing  of  Regulation  XI. 
"of  1822,  it  is  not  more  than  fair  to  hold 
"  them  liable  as  they  would  at  that  time  have 
"  been,  under  Clause  5  of  Section  29  of  Re- 
"  gulation  VIII.  of  1799,  ^^  ejectment  from 
"  their  lands,  should  they  persist  in  declining 
"  a  renewal  of  engagements  on  proper  terms/' 
The    Board,    after    stating    that   talookdars 
created  after  the  Decennial  Settlement  could 
not  be  allowed  to  hold  at  fixed  jummas,  go  on 
to  say  that  the  ryots  were  to  be  warned   not 
to  pay  receipts  to  these  talookdars ;  and  that 
the   talookdars   themselves  were    to    be    in- 
formed that  Government   offered    them    the 
acceptance  of  engagements  at  equitable  jum- 
mas   (para.    57),    "  if    they    come    forward 
"  within  ong  months  counting  from  the  date 
"  on  which   Mr.    Alexander   (the   Collector) 
"  may   have  served   on   each   party,    \r\   the 
"  prescribed    manner,    the    notice    ^\vex:ied 
"in  para.  5  of  the  instructions  of  the  21st 
"  of  December  last ;  but  Mr//,  in  default  of 
^' their     so     coming    forward     within     tht 
"  time    limited,   the    collections    from    their 
"lands  will  be  held  khas  or  be  let  in  farm, 
"'  as   may  be  thought  expedient,  and  their 
"  right   of   terms    in   their  talooks    will    be 
"considered  to  have  entirely  lapsed."     The 
Collector  was  then  told  (para.  ^8)  to  invite 
tenders  for  engagements  from  other  persons, 
should  the  talookdars  not  so  consent  within 
the  prescribed  time. 

That  the  talookdars  did' not  so  consent; 

at  they  entered  into  a  determined  combina- 

n  to  defeat  the  object  of  Government  in 

ising  the  jummas  of  these  talooks;  that 

hey  held  allthe  officials  at  arm's  length  for  a 
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series  of  years — is  abundantly  clear  from  the  ] 
proceedings  filed  in  this  case.  It  may  readily 
be  conceded  to  Mr.  Doyne  that,  in  the 
strict  letter  of  the  law,  and  in  the  view 
taken  of  the  whole  case  by  the  highest 
Revenue  Authorities,  the  talooks  in  question 
might,  after  lapse  and  annulment,  have  been 
settled  with  other  parties  had  any  such 
been  found.  But  the  question  after  ail 
then  would  be,  did  Government  avail  itself 
of  its  unquestionable  rights  of  avoidance 
and  annuhnent  and  of  settlement  of  the  ta- 
looks with  other  persons  willing  to  consent 
to  an  equitable,  1.  ^.,  an  enhanced  jumma  ? 

We  find  from  the  letter  of  the  Commis- 
sioner to  the  Collector  of  the  3rd  of  Sep- 
tember 1839  that  nothing  had  been  finally 
decided,  and  that  the  Collector  was  informed 
that  these  taiookdars  were  to  be  admitted  to 
engagements  favorable  to  them  for  20  years  ; 
and  that  they  would  have  the  option  of  a 
re-settlement  if  they  fulfilled  their  engage- 
ments into  whith  it  was  then  expected  that 
they  would  enter.  It  is  clear  from  this,  that 
the  two  parties,  the  Collector  and  the  talook- 
dar,  were  still  skirmishing,  and  not  come  to 
terms. 

Stress  is  then  laid  by  the  respondent  on  the 
proceeding  of  the  Collector,  Mr.  Metcalfe,  of 
the  31st  of  December  1840,  in  which  it  was 
stated  that  notice  was  to  be  given  to  three 
distinct  sets  of  persons  to  come  in  and  agree 
to  settlements  for  20  years :  ist,  putnee-ta- 
lookdars,  such  as  the  plaintiffs,  for  this  was  the 
inappropriate  term  by  which  they  were  desig- 
nated ;  2ndly^  khanabaridaran,  or  separate 
homesteads  ;  and,  jrdly,  khoodkasht  ryots  ; 
and  the  Collector  stated  that,  if  they  did  not 
come  to  terms,  settlements  would  be  made 
with  others.  Things  appear  to  have  gone 
on  undetermined,  and  in  this  peculiar  fashion, 
until  the  8ih  of  May  1845,  when  we  find 
a  pottah  given  to  the  plaintiffs  making  a  set- 
tlement with  them  for  ten  years,  but  ante- 
dating the  engagement  as  far  back  as  1841. 
The  settlement  was  again  renewed  for  ten 
years,  and  lastly  for  one  year,  at  the  expira- 
tion of  which  latter  period  the  zemindary 
rights  were  sold  by  Government  to  the  de- 
fendants, with  the  general  reservation  of  the 
rights  of  the  taiookdars  already  noticed  in 
the  other  appeals,  to  the  effect  that  only  the 
zemindary  rights  were  sold,  and  that  the 
rights  of  the  taiookdars,  "  whatever  they  were," 
would  be  respected. 

The  main  contention,  then,  on  the  above 
pleadings,  has  reference  to  the  precise  posi- 
tion and  rights  of  the  taiookdars  from  the 
period  when  ihey  did  at  last  come  to  tenas 


with  the  Revenue  Ofiicials,  and  when  they 
were  admitted  to  settlement.  Nothing  definite 
or  express  in  their  favor  is  to  be  dis- 
covered in  the  pottah  by  which  an  engage- 
ment was  at  last  concluded.  It  is  an  ordi- 
nary poitah,  like  so  many  others  given  to 
under-tenants  or  even  ryots.  Mr.  Doyne 
contends  that  the  old  tenure  or  talookdaree 
right  was  not  revived  by  this  act  of  settle- 
ment; that  the  old  rights  had  become  null 
and  void  :  first  by  the  sale,  and  then  by  the 
determined  recusancy  of  the  taiookdars; 
that  we  cannot  import  into  the  pottahs,  now 
relied  on,  any  terms  or  stipulations  not  ex- 
pressly mentioned  there ;  and  that  the  taiook- 
dars, being  out  of  possession  when  his  client 
purchased,  are  clearly  to  be  treated  like  any 
other  persons  who  had  come  to  the  end  of 
their  temporary  engagement,  and  who  have 
no  rights  at  all. 

The  respondent,  on  the  other  hand,  dwells 
on  the  fact  that,  after  all,  no  new  engage- 
ments were  concluded  with  third  parties; 
that  the  taiookdars,  and  no  other  persons, 
were  finally  admitted  to  settlement;  and  that, 
by  this  admission,  Government  virtually 
waived  its  rights;  that  the  taiookdars  were 
termed  putnee-talookdars  in  the  intent  that, 
on  default,  their  tenures  might  be  sold  under 
the  law  applicable  to  real  putnce-talooks  ; 
and  that  in  this  way  their  status  as  depend- 
ant taiookdars,  and  not  as  mere  ijaradars, 
was  recognized  ;  and  that,  finally,  the  Go- 
vernment sold  nothing  but  its  zemindary 
rights,  and  guaranteeed,  though  in  gene- 
ral language  and  without  particular  speci- 
fication, the  rights  and  position  of  his 
clients. 

It  seems  to  us,  after  verv  full  consideration, 
that  the  plaintiffs  can  recover,  if  it  be  shown 
that  Government  had  waived  its  rights  of 
cancelment,  and  possibly  of  ejectment,  and 
had,  by  its  proceedings,  virtually  re-admitted 
these  taiookdars  to  their  old  status  and 
rights;  and  that,  Government  having  thus 
condoned  or  ceased  to  insist  on  that  recu- 
sancy of  their  under-tenants,  it  is  not  com- 
petent  to  a  third  party  to  put  the  old  threats 
into  force,  or  to  revive  the  order  of  cancel- 
ment and  ejectment,  directed  at  the  taiook- 
dars in  the  event  of  their  obstinacy  rn 
1836. 

We  feel  indisposed  to  admit  the  respond- 
ent's contention  that  he  is  entitled  to  recover 
even  under  the  strictest  interpretation  of  the 
Sale  Law  of  1822,  or  that  the  use  of  the  term 
putneedars  put  his  clients  in  the  exact  posi- 
tion of  those  well-known  tenants  in  the  eye  of 
the  law,  « 
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On  the  other  hand,  we  fully  admit  the 
vexatious  and  determined  resistance  to  the 
Collector  offered  by  these  talookdars,  includ- 
ing the  plaintiffs.  The  pleader  for  the  re- 
spondents is  unable  to  show  us  that  any  settle- 
ment took  place  with  his  clients  before  1845, 
and  even  then  the  lease  was,  for  some  reasons 
not  explained  to  the  Court,  allowed  to  have 
effect  from  1841  ;  nor  can  we  have  any 
doubt  that  the  Collector  must  have  been  col- 
lecting rents,  as  best  he  could,  from  the  ryots 
under  khas  iahsil,  thwarted  probably  in 
this  attempt,  and  baffled  in  endeavours  to 
make  settlements  with  others  during  the 
period  which  elapsed  between  1836  and 
1 84 1.  It  is  perhaps  to  be  regretted  that, 
when  re-admitted,  nothing  particular  was  laid 
down  as  to  the  status  of  the  parties  ;  and 
fhat  when  their  rights,  whatever  they  were, 
were  finally  *  reserved  *  at  the  sale  of  the 
zemindary  to  the  defendant,  the  Govern- 
ment, which  was  in  a  position  to  explain  its 
own  acts  and  intents,  did  not  state  in  what 
light  it  regarded,  or  to  what  status  it  had 
re-admitied,  these  numerous  dependant  ta- 
lookdars. 

We  are  pressed  not  to  import  into  the 
deed  of  settlement  with  the  talookdars  any 
terms  or  recognition  of  rights  not  to  be  ex- 
pressly found  there.  But  we  own  that 
we  are  disposed  to  look  to  the  effect  of 
the  whole  of  the  acts  of  Government,  and  to 
put  a  fair  and  a  liberal  construction  on 
those  acts.  Admitting  again  and  again  the 
obstinacy  and  recusancy  of  the  talookdars, 
we  consider,  after  all,  that  they  only  evinc- 
ed that  spirit  which  natives  in  such  posi- 
tions always  do  evince,  viz.,  a  dislike  to 
submit  to  enhanced  rent,  which  was  the 
avowed  aim  and  object  of  the  Commissioner 
and  Board,  for  ejectment  seems  not  to  have 
been  contemplated.  The  Commissioner 
wanted  a  jumma  of  Rs.  5,000  in  one 
instance,  and  this  the  talookdars,  not  un- 
naturally, objected  to  pay.  And  we  think 
that  the  simplicity  of  the  terms  of  the  pottah 
is  to  be  construed  by  a  reference  to  a  desire, 
on  the  part  of  the  Collector,  not  to  guarantee 
to  them  any  fixity  of  rent,  and  to  no  other 
motive.  After  all,  this  is  not  the  first  time 
we  have  heard  of  a  bnitum  fulmen  in  the 
shape  of  threat  of  cancclment  and  annulment, 
if  terms  are  not  come  to  within  a  month, 
or  fifteen  days,  and  not  the  first  time  that 
parties  have  been  finally  admitted  to  the 
settlement  which  they  first  refused.  And 
when  we  find  the  oflicials  driven  to  a  com- 
promise as  they,  no  doubt,  w  ere ;  not  engag- 
ing   wiih    third  parties,    reinstating    these 


very  talookdars,  settling  with  them  not 
once,  but  twice,  and  thrice,  terming  them 
putneedars,  and  not  making  any  allusion 
to  past  delinquency  and  misconduct,  we  caa 
come  to  no  other  conclusion  than  that  Go-  ^ 
vernment  had  condoned  their  acts,  and  had 
reinstated  them  in  their  original  places  as  de- 
pend ant' talookdars,  with  the  indulgence  con- 
lemplated  in  the  first  proceedings  of  1836,  and 
with  entire  oblivion  of  all  their  acts  of  combi- 
nation, opposition,  and  recusancy. 

There  would,  then,  seem  to  us  no  reason 
whv  our  decision  should  not  be  the  same  as 
in  the  former  case  of  'Obhoy  Chand  versus 
Assanoollah.  The  case,  on  this  occasion,  has 
been  most  fully  argued,  and  all  the  docu- 
ments have  been  produced  and  perused  in 
extenso ;  but  we  do  not  think  that  any  ncv 
view  of  j:he  case  has  been  opened,  thongii 
we  grant  that  much  more  light  has  been  shed 
on  the  view  which  we  took  on  the  former 
appeal,  which  is  the  real  view  of  the  mat- 
ter. In  this  view  it  would  seem  unnecessary 
to  decide  whether,  under  the  strictest  inter- 
pretation of  the  law  of  1822,  and  withont 
consideration  of  the  acts  of  the  Government, 
the  talookdars  could  recover.  But  the  mere 
length  of  time  during  which  they  have  been 
permitted  to  re-engage  should  not  be  lost 
sight  of,  when  considering  their  claims  to  an 
equitable  interpretation  of  the  words  and  acts  . 
of  Government. 

Admitting,   then,    the    plaintiff's   right   to 
re-possession,  and  that  the  acts  and  waivers 
of  the  Government  are  binding  on  the  pur- 
chaser, there  still  remains  the  point  noticed 
by  Mr.  Doyne,  viz.,  the  right  of  his  client 
to  enhance.     On   this   head,   w^e  think  that 
the    defendant    should    be    allowed    to   sue 
under  Clause  i,  Section  23  of  Aft  X.,  and 
that  he  is  still  at  liberty  to  adopt  this  course, 
for  nothing  in  any  decision  has  been  said 
as  to  the  rate  of  rent,  or  as  to  the  right  of 
the  plaintiff  to  hbld  at  a  fixed  and  certain 
rent.     This  point  is  still  open.     If  the  de- 
fendant  should    lose   his   enhanced  rent  to 
which  he  thinks  himself  entitled  for  one  year 
or  more,  that  is  an  accident  which  cannot  be 
helped.     It  is  simply  one  of  the  chances  of 
litigation  to  which  every  man  must  submit 
We  cannot  in  this  decision  say  at  what  rate 
of  rent  the  talookdar,  on  his  re-admission,  is 
to  be  entitled  to  hold,  or  what   terms  the 
purchaser  from  Government  may  or  may  not 
exact. 

Holding  these  views,  after  the  fullest  con- 
sideration, we  decree  the  appeal  for  re-pos- 
session, with  all  costs  in  the  appellants 
favor. 
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The  28th  June  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Setbn- 

Karr,  Judges.    . 

Limitation  (Section  92  of  Act  X.  of  1859) — 
Process  of  Execution. 

Case  No.  125  of  1865  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  pass- 
ed  by  the  Judge  of  Mymensinghy  dated 
the  21st  December  1864,  affirming  an 
order  passed  by  the  Deputy  Collector 
of  thai  District,  dated  the  22nd  July 
1864. 

Prosunno  Coomar  Surma  Chowdhry  and 
others  (Decree-holders),  Appellants, 

versus 

Ram  Mohun  Sircar  and  others  (Judgment- 
debtors),  Respondents. 

Baboos  Baneenath  Bose  and  Poorno 
Chunder  Mookerjee  for  Appellants. 

No  one  for  Respondents. 

Under  Section  92  of  Act  X.  of  1859,  no  process  of 
execution  can  issue  after  the  lapse  of  three  years  from 
the  date  of  judgment,  unless  for  a  sum  exceeding 
Rs.  500. 

The  appellant  in  this  case  obtained  an 
eX'parte  decree  for  arrears  of  rent  under 
the  provisions  of  Act  X.  of  1859.  ^^  ap- 
pears to  have  allowed  more  than  two  years 
to  elapse  before  he  took  out  execution 
against  the  moveable  properly  of  his  judg- 
ment-debtors. His  decree  was  not  satis- 
fied by  sale  of  the  personals;  and,  instead 
of  making  a  timely  application  under  Sec- 
tion 109  of  the  aforesaid  Act  for  execu- 
tion against  any  immoveable  property  be- 
longing to  his  debtors,  he  allowed  more 
than  three  years  to  elapse  from  date  of  the 
original  decree  to  date  of  his  present  ap- 
plication for  execution  against  the  immove- 
able property  of  his  judgment-debtors. 

The  Judge  has  held  that,  under  the  jfro- 
visions  of  Section  92  of  Act  X.  of  1859,  the 
application  is  beyond  time,  and  that  no 
process  of  execution  can  be  issued. 

We  think  that  the  Judge  is  right.  It 
has  been  ruled  by  this*  Court  that  Act  X. 
is  a  Code  of  itself,  and  that  all  questions 
of  limitation  arising  in  cases  instituted 
under  the  Act  must  be  governed  by  the 
special  provisions  of  the  Act. 


Section  92  is  clear  in  its  terms.  It  enacts 
that  no  process  of  execution  of  any  descrip- 
tion whatsoever  shall  be  issued  under 
Act  X.  after  the  lapse  af  three  years 
from  date  of  judgment,  unless  the  judg- 
ment be  for  a  sum  exceeding  Rs.  500. 
It  is  admitted  by  the  appellant's  pleader 
that  the  judgment  is  in  this  instance  for 
a  sum  less  than  Rs.  500.  I'he  Legisla- 
ture clQarly  intended  that  ryots  were  not 
to  be  harassed  by  protracted  litigation  in 
the  execution  stage  ;  and  as  the  appellant 
by  his  own  laches  lost  the  remedy,  which 
the  law  gives  under  Section  109  of' the  Act, 
we  fail  to  see  any  hardship  in  his  case. 

Appeal  dismissed  without  costs,  as  nobody 
appears  for  the  opposite  party. 


The  30th  June  1865. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  E.  Jackson, 

Judges.   . 

Partial  decree  (for  portion  of  suit  not  barred). 

Case  No.  587  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  East  Burdwan, 
dated  the  2gth  September  1864,  affirming  a 
decision  passed  by  the  Collector  of  that  Dis- 
trict, dated  the  ist  July  1864. 

Nobokishen  Mookerjee  (Plaintiff),  Appellant, 

versus 

Gopal  Shamunt  (Defendant),  Respondent. 

Baboos  Tarrucknath  Sein  and  Dwarkanath' 
Mitter  for  Appellant. 

No  one  for  Respondent. 

Although  part  of  a  claim  may  be  barred  by  limitation, 
a  partial  decree  may  be  given  for  the  portion  not  barred. 

This  special  appeal  is  against  so  much  of 
the  order  of  the  Lower  Appellate  Court  as 
states:  "The  greater  part  of  the  plaintiff's 
"claim  being  barred,  I  do  not  deem  it  right 
"to  decree  any  part  in  this  case." 

This  order  is,  we  think,  obviously  wrong. 
There  is  no  law  to  warrant  a  refusal  to  in- 
vestigate and  decide  part  of  a  claim,  because 
another  part  is  barred.  A  partial  decree 
might  quite  legally  have  been  given  in  this 
case  for  such  portion  as  was  not  barred. 

Remand  for  re-trial  with  reference  to  the 
above  remarks. 
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The  5th  July  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  fudges. 

Presumption  of  uniform  payment  from  Perma- 
nent Settlement — Variation  of  rate  of  rent  not 
afifecting  total  jumma. 

Case  No.  222  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A.  PigoUy  Judge  of  Hooghly^  dated 
the  12th  September  rS6^,  reversing  a 
decision  passed  by  the  Deputy  Collector 
of  that  District^  dated  the  12th  March 
1864, 

Gopal  Chunder  Bose  (Defendant), 
Appellant^ 

versus 

Muthoor  Mohun  Banerjee  and  others 
(Plaintiffs),  Respondents, 

Baboos  Mohender  Lall  Shome  and  Onoocool 
Chunder  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

A  variation  in  the  rate  of  rent  which  does  not  affect 
the  integrity  of  the  jumma  does  not  rebut  the  presump- 
tion of  a  holding  at  a  fixed  rent  from  the  Permanent 
Settlement. 

This  was  a  suit  for  enhancement  of  rent. 
The  Deputy  Collector  found  that,  from  the 
document  filed  by  the  ryot,  and  the  admis- 
sions of  the  plaintiff's  agent  who  was  exa- 
mined, it  was  clear  that  the  defendant,  ihe 
ryot,  had  held  the  land  at  an  unvaried  rate 
for  more  than  20  years ;  and  further  that,  as 
the  presumption  of  such  holding  from  the 
date  of  the  Perpetual  Settlement  had  not  been 
rebutted  by  any  evidence  adduced  by  the 
plaintiff,  the  ryot  was  protected  under  Sec- 
tions 3  and  4  of  Act  X.  of  1859. 

In  appeal,  the  Judge,  while  admitting  the 
long  occupancy  of  the  ryot  at  a  uniform  rate, 
observes  that  a  decision  of  the  2nd  of  June 
1 83 1  shows  that,  in  a  suit  to  which  the 
father  of  the  defendant  was  a  party,  the  rent 
had  been  varied,  and,  therefore,  the  presump- 
tion which  Sections  3  and  4  give  rise  to  in 
favor  of  the  ryot  were  rebutted  by  a  deci- 
sion of  date  subseqiunt  to  the  Perpetual 
Settlement. 

Undoubtedly,  if  the  integrity  of  the  jum- 
ma of 'the  whole  tenure  had  been  affected  by 
this  decision  of  the  Judge,  we  should  have 
had  no  hesitation  in  agreeing  with  him ;  but 
this  decision  leaves  the  whole  jumma  intact ; 
g  division  amongst  the  first  tenants,  who  then 


were  proprietors  of  the  tenure,  led  to  a  cer- 
tain area  being  given  to  one,  and  a  certain 
area  to  another.  The  rate  of  the  jumma  of 
the  aliquot  parts  was  not  in  proportion  to 
the  whole  jumma  ;  but,  the  whole  jumma  re- 
maining the  'same  and  unaffected,  the  pre- 
sumption which  the  r>'0t  can  claim  has  not 
been  rebutted  by  the  zemindar.  The  deci- 
sion of  the  Judge  is  reversed,  and  ihat  of 
the  Deputy  Collector  confirmed,  without  costs 
and  interest. 


The  5th  July  1865. 
Present  : 

The  Hon^Ie  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Assessment  of  rent— Tanks. 

Case  No.  234  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  G.  C.  Fletcher,  Judge  of  Burdwan, 
dated  the  i^ih  September  1864^  reTferstng 
a  decision  passed  by  the  Deputy  Collector 
of  that  District f  dated  the  22nd  January 
1864. 

Ram  Churn  Banerjee  (Plaintiff),  Appellant, 

versus 

Kisto  Deegar  and  others  (Defendants), 

Respondents, 

Baboos  Banee  Madhub  Banerjee  and  Bama 
Churn  Banerjee  for  Appellant. 

Mr,  R,  E,  Twidale  for  Respondents. 

A  fair  and  equitable  rate  of  rent  for  tanks  shouki  be 
assessed  independently  .of  the  acts  of  Government. 

The  Deputy  Collector,  in  a  suit  for  assess- 
ment, found  that  one  rupee  per  beegah  was 
a  fair  and  equitable  rate  for  tanks.  This 
rate  was  fixed  with  reference  to  adjacent 
rates. 

The  Judge,  finding  that  the  Government  in 
resumption  cases,  as  a  boon  to  the  lakheraj- 
dar,  fixed  2  annas  per  beegah  for  tanks,  was 
of  Qpinion  that  double  that  rate,  or  4  annas, 
must  be  fair  and  equitable.  The  decision  of 
the  Deputy  Collector  was  amended. 

We  think  that  the  special  appellant  is  not 
bound  by  the  rates  which  the  Government, 
in  the  exercise  of  its  prerogative  of  showing 
mercy  to  the  lakherajdar,  has  thought 
proper  to  accept.  The  Judge  must  find 
what  is  a  fair  and  equitable  rate  for  tanks 
independently  of  the  acts  of  Government 
Case  remanded  to  the  Judge  for  this  purj>ose. 
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The  5th  July' 1 865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  \V.  S.  Seton- 

Karr,  Judges . 

ETidence. 

Case  No.  214  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F,  Z.  Beaufort,  Judge  of  the  2^- Per  gun- 
nahs,  dated  the  28 ih  September  186^,  re- 
I'ersing  a  decision  passed  by  the  Deputy 
Collector  of  that  District^  dated  the  6th 
yune  186^. 

Mokeem  Tandal  (Defendant),  Appellanty 

versus 

Nawab  Syed  Ali  Ahmed  (Plaintiff), 

Respondent. 

Baboos  Divarkanath  Mitter  and  Unnoda- 
per  shad  Banerjee  for  Appellant. 

JBaboos  Baneenaih  Bose  and  Chunder 
Kally  Ghose  for  Respondent. 

Suit  for  kubooleut  at  an  enhanced  rent.  On  remand 
by  the  Judg^  to  try  the  g^enuinencss  of  the  pottahs, 
pleaded  by  the  defendant,  the  first  Court  deciaed  that 
the  pottahs  were  genuine,  without  receiving  the  evidence 
tenaercd  on  that  oehalf  by  the  defendant.  The  Judfe 
reversed  the  decision  of  the  first  Court,  and  pave  the 
plaintiff  a  decree.  Held  that  the  Judge,  if  dissatisfied 
with  the  reasoning  of  the  first  Court,  ought  to  have 
g^iven  the  defendant  an  opportunity  of  aaducing  the 
additional  proof  tendered  to  the  first  Court. 

This  was  a  suit  for  a  kubooleut  from  the 
defendant,  special  appellant,  enhancing  the 
rent  from  Rs.  89-12  to  Rs.  1,148  on  an 
area  of  28  beegahs  14  cotlahs.  The  land  in 
dispute  is  situated  in  Chitpore,  and  is  doubt- 
less valuable. 

The  defendant  pleaded  two  pottahs,  and  it 
seems  to  be  admitted  that,  if  these  instruments 
be  genuine,  the  tenure  is  protected  from 
enhancement. 

The  Judge  of  the  24-Pergunnahs,  when 
the  case  first  came  before  him  in  appeal,  re- 
manded it  to  the  Deputy  Collector  to  take 
farther  evidence  as  to  the  genuineness  of  the 
pottahs. 

The  Deputy  Collector,  Mr.  C.  B.  Garrett, 
though  evidence  was  tendered  by  the  special 
appellant,  refused  to  receive  it,  and  decided 
that  the  pottahs  were  genuine,  because  they 
had  been  filed  in  three  different  suits  to 
which  special  respondent  was  a  party,  and 
had  passed  unimpugned  by  him.  The  Judge 
held  that  these  three  suits  were  connected 
with  the  present  litigation,  and  that  the 
genuineness  of  the  pottahs  was  not  strictly 
in  issue  in  these  suits.     The  Judge  reversed 
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the  decision  of  the  Deputy  Collector,  and 
gave  the  plaintiff  a  decree  for  the  whole 
amount  asked  for—  defendant  to  execute  a 
kubooleut. 

In  special  appeal,  it  is  contended  that  the 
Judge,  if  dissatisfied  with  the  reasoning  of 
the  Deputy  Collector,  should  have  given  the 
special  'appellant  an  opportunity  of  adduc- 
ing the  additional  proof  which  was  tendered 
to  the  Deputy  Collector,  and  we  think  that 
the  special  appellant  is  clearly  entitled  to 
do  so,  more  particularly  as  the  object  of  the 
remand  order  was  to  give  him  an  opportu- 
nity of  proving  the  pottahs.  We  remand 
the  case.  The  Judge  will  give  the  special 
appellant  every  opportunity  of  proving  his 
title  clear,  and  for  this  purpose  the  suit 
must  be  remitted  to  the  Court  of  first 
instance. 


The  5th  July  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges. 

Presumption  of  uniform  payment  from  Perma- 
nent Settlement 

Cdse  No.  684  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
A.  Pigou,  Judge  of  Hooghly^  dated  the  gth 
December  1864,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated,  the  20th  July  1864. 

Jugmohun  Doss  (Defendant),  Appellant ^ 

versus 

Poornoo  Chunder  Roy  (Plaintiff),  Respondent. 

Baboos  Khetternath  Bose  and  Issur  Chunder 
Chuckerbutty  for  Appellant. 

Baboo  Opendur  Chunder  Bose  for  Respond- 
ent. 

Section  4  of  Act  X.  of  1859  does  not  require  that,  in  a 
suit  for  enhancement,  the  ryot  should  specifically  claim 
to  hold  from  the  time  of  the  Permanent  Settlement  iii 
order  to  obtain  ^e,  benefit  o^  the  presumption  enacted 
by  that  Section. 

The  plaintiff  sued  to  enhance,  after  notice, 
on  the  ground  of  an  increase  in  the  produc- 
tive powers,  and  also  in  the  value  of  the 
produce  of  the  lands  held  by  the  defendant 
(special  appellant)  without  the  defendant's 
expense  or  agency. 

The  statement  on  oath  of  the  defendant, 
when  examined,  was  that  his  tenure  was  one 
of  old  standing,  the  rent  of  which  could  not  be. 
increased,  and  that  he  and  his  father  had 
held  the  lands  for  more  than  70  yeAs  at  a 
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rent  of  Re.  1-9  ;  that  his  father  had  pur- 
chased this  holding  from  one  Tarachand,  to 
whom  it  belonged  as  his  jote,  and  that  the 
lands  were  grass  lands  when  they  were  pur- 
chased. 

The  special  appellant  alleges  that  the  lands 
have  been,  at  considerable  expense  and  la- 
bor, raised  and  converted  into  a  garden.  The 
plaintiff  appears  to  admit  the  last  fact,  but 
pleads  that  defendant  has  not  incurred  any 
expense. 

The  Court  of  first  instance,  among  other 
issues)  framed  this,  whether  the  defendant  is 
protected  from  enhancement  under  Section 
4  of  Act  X.  of  1859  ;  and  the  Court  held  that, 
though  the  payment  of  a  uniform  rent  (for 
32  years)  was  established  by  the  defendant, 
yet  the  presumption  was  rebutted  by  the  evi- 
dence produced  by  the  plaintiff,  which  showed 
that  the  tenure  was  created  subsequent  to 
12 14  B.  E.  The  Court  further  found  that  the 
lands  had  been  converted  into  a  garden  at  the 
expense  of  the  ryot  from  "  waste  arable " 
lands,  and  decreed  enhancement  at  the  pre- 
vailing rate  for  the  best  "  soona'  land,  and 
not  at  the  rate  for  garden  lands. 

From  this  decision  the  defendant  appealed 
to  the  Lower  Appellate  Court,  which-  held 
that,  as  the  defendant  had  not  pleaded  that  his 
land  was  held  at  a  uniform  rate  from  the  time 
of  the  Permanent  Settlement,  and   had  not 
proved  it,  therefore   the   presumption  from 
twenty  years'  payment,  referred  to  in  the  4th 
Section  of  Act  X.  of  1859,  did  not  arise  ;  that 
the   defendant  had  failed  to  prove  that  the 
lands  were  grass  lands  when  they  were  pur- 
chased ;  and  that,  though  the  plaintiff's  wit- 
nesses proved  that  the  productive  powers  of 
the  land  had  increased  by  the  agency  of  the 
defendant,  yet,  as  the  defendant  did  not  plead 
this,   he   could    not   take   advantage   of   the 
testimony    of   those   witnesses.     The   Court 
then  dismissed  the  appeal  of  the  defendant 
without  disturbing  the  rates  decreed  by  the 
first    Court,    remarking    that,     **  when    the 
"  witnesses  before  the  Ameen  proved  that  the 
"  neighbouring  rates  for  similar^  lands  are 
more  than  what  defendant  pays,  then  he  is 
not  entitled  to  bar  plaintiff's  suit  to  enhance 
by  the  statement  of  witnesses  on  a  plea  he 
"  never  made  himself,  and  the  witnesses  do 
"  not  state  how  or  in  what  way  defendant 
increased  the  productive  powers  of  the  land ; 
therefore  the  plaintiff's  right  to  enhance  is 
not  barred  by  Sections  3  and  4,  or  in  any 
waff  and  he  is  entitled  to  rent  at  the  rate 
*'  paid  by  the  neighbours  as  a  fair  and  equit- 
"  able  rate  ;  but,  as  the  Deputy  Collector  gave 
"  a  rata,  less  than  that;  the  plaintiff  has  noL 
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'*  appealed,  or  cross-appealed,  therefore  the 
"  appeal  is  dismissed  with  costs." 

The  defendant  appeals  against  this  deci- 
sion, and  cites  the  case  reported  in  Vol.  II., 
Weekly  Reporter,  p.  39,  as  showing  that  he  is 
entitled  to  the  presumption  of  Section  4  of  Act 
X.  of  1859.  Another  decision  in  p.  69  of 
the  same  Volume  is  ciied  on  behalf  of  the  re- 
spondent. 

We  think  that  the  defendant's  statements 
fully  authorized  the  Court  of  first  instance 
in  framing  the  first  issue. 

The  4th  Section  of  Act  X.  of  1859  does 
not  require  that  the  defendant  should  specifi- 
cally claim  to  hold  from  the  time  of  the  Per- 
manent Settlement  in  order  to  obtain  the  bene- 
fit of  the  presumption  enacted  by  that  Section, 
The  Court  might  well   also  have  framed 
another  issue  regarding  the  agency  by  which 
the  rise  on  the  productive  powers  had  taken 
place.     The    Court,  however,  virtually  tried 
this  second  issue  on  the  evidence  in  the  case, 
and  the  Lower  Appellate  Court  does  not  ap- 
pear to  u^  right  in  holding  that  the  defend- 
ant  is   not   entitled    to   the  benefit  of  what 
either   his   or  the   plaintiff's  witnesses  have 
stated  on  the  latter  point  of  the  cause  of  the 
rise  of  the  proddctive  powers  of  the  land  on 
the   question    of  the    rate    of    rents.    The 
special    appellant     rightly    states     that   the 
Lower  Appellate   Court  appears  inclined  to 
hold  that   the   defendant  should  have  been 
made  liable  to  pay  at  garden  rates  :  but  it  is 
to  be  observed  that  this  is  the  opinion  of  the 
Judge   on  the  assumption  that  the  original 
state  of  the  lands  at  the  time  of  the  purchase 
by    the    ancestor   of    the   defendant    is  not 
known :  and  that  the  improvement  has  not 
been  made  at  the  expense  and  by  the  agency 
of  the   defendant   is   a  fact  not  before  the 
Court.     What  would  have  been  the  opmon 
of  the  Lower  Court  on  this  point  if  \i  had 
found  the  latter  fact  for  the  defendant,  and 
had  been  satisfied  that  the  lands  were  origi- 
nally grass  lands,  cannot  be  gathered  from 
the   decision.     The   plaintiff   does  not  slate 
from   what   condition   the    lands  have  been 
converted   into   garden    lands.      He   simply 
says    that   the    conversion    has    been   made 
without   expense   on   the    part   of   the  ryot. 
He  does  not  plead  thai  the  rent  of  the  land, 
as   it  originally  stood,  was,  or  is,  below  the 
neighbouring    rates.     The    investigation   <rf 
the  Judge  upon  these  points  appears  to  be 
imperfect.     He  should  have  made  the  plaint- 
iff state  his  case  more  fully. 

We  accordingly  remand  the  case  to  the 
Lower  Appellate  Court  10  re-try  the  appeal 
with  reference-to  the  above  remarks. 
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The  6th  July  1865, 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Continuity  of  tenure  not  afifectedby  Zemindars 
consent  to  sub-divide,  add  to,  or  subtract 
from,  ryot's  total  holding^. 

Cases  Nos.  3 121,  <S:c.,  of  1864  under  Act  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the  joth 
June  186^,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  gth  Marcji  186^, 

Mr.  James  Hills  (Plaintiff),  Appellant, 

versus 

Huro  Lai  Sein  and  others  (Defendants), 

Respondents. 

Mr,  A,  F,  Lingham  for  Appellant. 

Baboo  Anund  Chunder  Ghossal iox  Respond- 
ents. 

A  zemindar,  by  consenting  to  a  sub-division  of,  addi- 
tion to,  or  subtraction  from,  the  total  holding  ola  ryot, 
does  not  destroy  the  continuity  of  the  tenure  in  respect 
of  the  rate  of  rent  and  the  rent  paid  for  each  beegah  of 
land. 

Ix  all  these  cases,  it  has  been  found  that  the 
lands  have  been  held  at  a  fixed  rate  since  the 
Permanent  Settlement,  with  the  exception 
of  some  excess  lands  on  which  an  additional 
rent  has  been  decreed. 

Plaintiff  urges  in  special  appeal  that,  al- 
though the  rates  paid  by  the  ryots  have  been 
the  same,  the  holdings  have  been  varied  in 
one  or  other  of  the  following  ways,  viz. : — 

I. — ^The  tenure  has  been  sub-divided  ;  or 

2. — ^The  ryot  has  added  additional  land  to 
his  tenure ;  or 

3. — He  has  abandoned  some  of  the  land, 
and  obtained  a  corresponding  diminution  of 
rent. 

In  all  these  cases,  it  is  admitted  that  the 
zemindars  recognised  and  consented  to  the 
arrangement ;  but  it  is  argued  that  a  new  rent 
was  thus  created. 

We  think  that  the  Judge  has  rightly  held 
that  the  only  question  is,  whether  the  rate  of 
rent  paid  for  each  beegah  has  remained  un- 
changed for  the  periods  prescribed  by  law  ? 
If  it  has,  that  rate  cannot  now  be  altered. 
The  zemindar,  by  consenting:  to  a  sub-divi- 
•sion  of,  addition  to,  or  subtraction  from,  the 
total  holding  of  the  ryot,  did  not  destroy 
the  continuity  of  the  tenure  in  respect  of  the 
rale  of  rent,  and  the  rent  paid  for  each  bee- 


gah of  land.  It  is  undoubtedly  true  that 
the  zemindar  might  refuse  to  consent  to  a 
sub-division  of  the  tenure  or  to  a  contraction, 
of  the  holding,  and  might  say,  "  I  will  hold 
the  whole  tenure  responsible  for  the  whole 
rent,"  but  this  is  not  the  question  in  this  case. 
We  dismiss  these  appeals  with  costs. 


The  6th  July  1865. 

Present  : 

The  Hon'ble  H.V.  Bayley  and  E.Jackson, 

Judges, 

Jurisdiction — Re-hearing  of  Case  decreed  ex 
parte— Determination  of  Deputy  Collector 
final— Presumption  of  uniform  payment  from 
Permanent  Settlement— Proof  of  20  years' 
payment 

Case  No.  595  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  .decision  passed  by  the 
Judge  of  Hooghly,  dated  the  igth  Decern^ 
ber  1864,  ajjirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
8th  July  1864, 

Kunuck  Monee  Debia  (Plaintiff),  Appellant, 

versus 

Gimga  Ram  Doss  and  others  (Defendants), 

Respondents, 

Baboos  Mohendro  Lai  Seal  and  Dwarkanath 
Mitter  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for  Respondents. 

UndeY  Section  13,  Act  VI.  of  1862,  B.  C,  the  determi- 
nation of  a  Deputy  Collector,  admitting'  the  re-hearingf 
of  a  case  decided  ex  parte,  is  final,  and  not  appealable 
to  Ihe  Judge. 

The  holding  for  20  years  at  a  fixed  rent,  from  which 
uniform  payment  from  the  Permanent  Settlement  is 
allowed  to  be  presumed,  must  be  proved  by  the  best 
evidence  in  the  tenant's  power. 

This  is  a  suit  for  enhancement  of  rent. 
The  tenant  alleges  a  holding  from  the  Perma- 
nent Settlement  at  fixed  rates. 

The  suit  was  at  first  decreed  ex  parte,  but 
was  subsequently  re-admitted  on  the  file  by 
the  Deputy  Collector,  and  tried  on  the 
merits.  It  was  then  found  that  the  tenant 
had  paid  the  same  rate  of  rent  for  more  than 
twenty  years  ;  and  that  the  evidence  which 
the  plaintiff  had  adduced  to  prove  that  the  rent 
had  changed  was  not  worthy  of  credit.  The 
plaintiff's  suit  was  accordingly  dismissed. 

On  appeal  to  the  Judge  that  decision  was 
confirmed.  The  Judge  found  that,  in  a 
former  suit  between  the  same  parties,  it  was 
decided  in  the  year  1841  that  the  rent 
which  the  tenant  had  always  paid  ^as  Sicca 
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Rupees  104-8,  and  that  rent  corresponded 
with  the  rent  which,  it  was  adpiitted  by  bot)i 
parties,  was  paid  by  the  tenant  at  the  time  the  I 
suit  was  brought,    viz.,    Co/s    Rs.  11 1-7-9; 
and  the  Judge,  referring  to  the  principle  of 
law,  '*  that,  when   once   a   thing   has   been 
"  established  to  exist,  it  must  be  presumed 
"  to  continue  until  the  contrary  be  proved  " 
{see  p.   879,   S.   D.   A.    ^ep.,  1859),  found 
that  the  rent  had  been  paid  at  one  uniform 
rate  from  the  time  of  the  Permanent  Settle- 
ment,   and  that  it .  was   for  the  plaintiff   to 
prove  the  contrary.     The  Judge  then  goes 
on  to  say  that   "  the  plaintiff  shows  nothing 
"  to  the  contrary,  and  his  silence,  as  regards 
"  the  Deputy  Collector's  decision  as  to  the 
^*  falsehood  of  his  evidence  to  prove  that  the 
"  rent  had  changed,  must  be  construed  into 
"  an  admission  that  that  evidence  is  false  ; 
"but  the  Court  is  of  opinion  that,  putting 
"  aside  such  adrnission,  the  said  documentary 
"  evidence  Is  not  satisfactorily  attested,  and 
"  consequently  does  not  rebutnhe  above  pre- 
"  sumption." 

It  is  contended  on  special  appeal, yfrj/,  that 
the  Judge  had  recorded  no  decision  on  the 
ground  of  appeal  taken  before  him,  namely, 
tnat  the  reasons  upon  which  the  Deputy  Col- 
lector had  admitted  a  re  hearing  of  the  case 
after  it  had  been  decided  ex  parte  were  in- 
sufficient. We  find  that  the  Judge  passed  no 
decision  upon  this  point,  and  we  are  not  satis- 
fied that  this  point  was  raised  before  him, 
though  it  is  taken  in  the  grounds  of  appeal. 
But,  whether  taken  or  not,  the  determination 
of  the  Deputy  Collector  on  the  point  was  final 
(by  Section  1 3,  Bengal  Legislative  Council  Act 
VI.  of  1862),  and  could  not  be  appealed  to  the 
Judge.  Looking  to  the  facts  of  the  case,  we 
see  no  reason  for  a  revision  of  the  decision  of 
the  Deputy  Collector  who  made  a  long  and 
careful  enquiry  before  he  re -admitted  the  re- 
hearing. 

It  is  then  urged,  secondly,  that  the  Judge 
should  find,  not  on  presumption,  but  on  evi- 
dence, that  the  tenants'  rent  had  not  changed 
for  twenty  years,  and  that  it  did  not  follow  that, 
because  the  rent  was  the  same  in  1841  as  it 
was  in  1862,  the  rent  had  not  intermediately 
changed.  Further,  that  the  defendant  had 
offered  evidence  to  prove  that  the  rent  had 
not  intermediately  changed,  viz.,  dakhillahs, 
but  the  plaintiff  alleged  them  to  be  fabricated, 
which  the  Judge  had  not  considered. 

We  think  that  the  Judge  should  not  have 
proceeded  on  presumption  when  there  was 
direct  evidence  offered  to  the  point  at  issue. 
The  Judge  must  be  satisfied  upon  the  evi- 


dence adduced  that  the  rent  has  not  changed. 
We   cannot    point   out   what   evidence    will 
be  sufficient   to    prove    that    the    rent    has 
not  changed  for  twenty  years  ;  but  we  con- 
sider that  it  does  not  follow  from  the  facts 
that  the  rent  in  1862  is  the  sarpe  as  it  was 
in    1 84 1,  or  that  the  rent  had  not  interme- 
diately changed.     The  tenant  has  it  in  his 
power  to  prove  his  yearly  payn^ent  of  rent ; 
and  we  think  he  should  be  required  to  prove 
those  payments  to  some  extent  before  ihe 
presumption  is  raised  ip  \\\%  favour  that  his 
rent  has  not  changed  from  the  Permanent 
Settlement.      The  Legislature  has  been  most 
indulgent  to  the  tenant  in  allowing  a  holding 
for  twenty  years  at  a  fixed  rate  to  be  presump- 
tive evidence  that  the  holding  has  existed  at 
a  fixed  rale  from  the  Permanent  Settlement; 
and    the   Courts   should,   therefore,   be    the 
more  strict  in  requiring  proof  from  the  best 
evidence  in  the  tenant's  power  10  adduce  that 
the  holding  for.  twenty  years  has  been  at  a 
fixed  rate.    The  evidence  put  in  by  the  tenant 
should  all  be  considered  by  the  Judge.     The 
fact,  that  the  rent  in  1841  was  the  same  as  it 
is  in  1862,  is  most  important — the  more  so  as 
the  suit  in    1841    was  evidently  an  attempt 
then  to  enhance  the  rents.      But  the  tenant's 
receipts  should  also  be  inspected,  and  a  deci- 
sion recorded  upon  them.     If  the   [udge  is 
satisfied  that  they  ar^  forgeries,  that  fact  may 
rebut  the  presumption  deducible  from  the  fact 
that  the  rent  in  1862  is  the  same  as  in  1841. 
If  the  Judge  has  no  reason  to  beheve  ihem  10 
be  forgeries,  the  tenant  will   have  adduced 
direct  evidence  to  prove  that  his  rent  has  not 
been  changed,  and  no  presumption  will  be 
necessary. 

It  is  then  said  that  the  dakhilahs  are  not 
attested,  but  the  tenant  has  himself  deposed 
that  these  dakhilahs  were  received  bv  him 
fron^  the  plaintiff  on  payment  of  ren!.  l^\i\s 
may  be  a  sufficient  attestatioit,  especially 
when  the  plaintiff's  agent  or  witnesses  do  not 
depose  that  the  dakhilahs  were  not  given  as 
alleged,  and  no  specific  ground  is  stated  for 
alleging  them  to  be  forgeries. 

The  Judge  must  consider  these  documents^ 
and  pass  a  distinct  decision  upon  them ;  and 
the  case  is  remanded  to  him  for  that  purpose. 

It  would  appear  from  the  Deputy  Collect- 
or's proceedings  that  the  plainiiflF  in  this 
cause  by  some  fraud  obtained  an  ex  parlt 
decree*  against  the  tenant.  We  think  the 
Deputy  Collector  should  consider  whether 
grounds  for  instituting  criminal  proceed- 
ings against  the  plaintiff  exist,  as  it  is  a  most 
important  duty   to  prevent  such  an   abasf 
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of  justice  by  punishing  the  parties  implicat- 
ed iq  it.  The  Judge  will  send  a  copy  of 
this  decision  to  the  Deputy  Collector  in  order 
that  be  may  consider  this  point. 

The  costs  of  this  appeal  will  follow  the 
final  judgment. 


The  7th  July  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Trial  of  case — Framing  of  issue. 

Case  No.  875  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  i^th 
December  186^,  affirming  a  decision  pass- 
ed by  the  Deputy  Collector  of  that  Dis- 
trict y  dated  the  22nd  August  186^. 

Bebee  Reazonnissa  (Plaintiff),  Appellant, 

versus 

Biram  Singh  and  others  (Defendants), 

Respondents. 

Mr.  y.  Baptist  for  Appellant. 
Mr.  R,  E.  Twidale  for  Respondents. 

In  trying  a  case  the  speciBc  question  upon  whicn  the 
parties  are  in  dispute  should  be  i)laced  in  issue,  and  the 
parties  called  upon  to  produce  evidence  to  that  question. 

This  case  must  be  remanded  for  re-trial. 
No  issues  have  been  laid  down,  and  no  time 
has  been  given  to  the  parties  to  produce 
evidence  upon  the  points  which  are  really 
at  issue. 

The  suit  was  for  arrears  of  rent  at  en- 
hanced rates.  It  was  instituted  on  the  13th 
July.  The  day  fixed  for  hearing  was  the 
2ist  July,  which  was  afterwards  adjourned 
10  the  28th  July.  On  that  day  the  plaint- 
iff's and  defendant's  agents  were  examined. 
The  plaintiff  stated  that  the  defendant  had 
always  held  191  beegahs  of  land  at  a  rent 
of  51  rupees,  but  that  he  now  held  216 
beegahs,  and  was,  therefore,  at  the  prevail- 
ing rate  of  2  rupees  per  beegah,  liable  to 
pay  a  rent  bf  428  rupees.  The  defendant 
replied  that  he  only  held  171  beegahs  at  a 
fixed  rate  of  51  rupees  from  time  imme- 
marlal.  The  only  issue  fixed  was  whether 
the  plaintiff's  claim  was  just  or  not.  This 
was,  in  fact,  no  issue  at  all.  The  specific 
question  upon  which  the  parties  are  at  dis- 
pute should  be  placed  in  issue,  and  the 
parties  called  upon  to  produce  evidence  to 
that  question.    At  this  trial,  on  the  above 


issue  being  fixed,  two  witnesses  were  examined 
for  the  plaintiff.  They  were  very  carelessly 
examined.  They  deposed  that  the  defend- 
ant held  the  excess  land  as  ascertained  by 
measurement,  and  that  the  prevailing  rate 
was  2  rupees  per  beegah ;  but  no  question 
was  put  to  ascertain  from  what  source  they 
obtained  their  knowledge  of  these  facts. 
Probably  a  proper  examination  was  not  made, 
because  the  Deputy  Collector  considered 
that  the  defendant's  documentary  evidence 
proved  that  the  defendant  was  not  liable  to 
enhancement.  The  Deputy  Collector  took 
no.  notice  of  the  question  of  excess  lands ; 
but  held  that  the  defendant's  rent  was  fixed 
by  a  Civil  Court  decision  passed  22  years 
ago,  and  that  this  rent  had  not  changed  for 
more  than  20  years  ;  and  it  might,  therefore, 
be  presumed  that  it  had  remained  fixed 
from  the  Permanent  Settlement.  The  Judge 
on  appeal  was  of  opinion  that  the  defendant 
was  liable  to  enhancement.  He  made  no 
allusion  to  the'  Civil  Court  decree,  and  no 
allusion  to  the  defendant's  claim  to  hold  171 
beegahs  at  fixed  rates ;  but  was  of  opinion  that 
no  proof  had  been  adduced  to  the  extent 
of  the  defendant's  land  and  to  the  rate  in  the 
neighbourhood  being  2  rupees  per  beegah. 

We  think  that  the  case  must  be  remanded 
to  the  Judge  that  he  may  record  the  proper 
issues  in  the  case,  and  see  that  the  parties 
have  proper  time  given  them  to  adduce  thefr 
evidence,  and  that  their  witnesses  are  pro- 
perly examined,  either  before  him  or  before 
the  Deputy  Collector.  A  decree  in  a  suit 
under  Act  X.  of  1859  may,  under  Section  63, 
be  made  on  the  first  day  fixed  for  hearing 
the  case  only,  if  both  parties  have  adduced 
iheir  evidence,  and  the  decree  can  be  pro- 
perly passed.  It  may  be  that  the  Deputy 
Collector  acted  under  this  Section  on 
hearing  the  defendant's  documentary  evi- 
dence. Bur,  if  the  Judge  was  of  opinion 
that  this  wa^  not  sufficient  to  bar  the  claim, 
he  should  have  fixed  the  proper  issues,  and 
required  evidence  to  be  taken  upon  them 
under  the  procedure  laid  down  in  Section  65 
of  the  Act.  It  is  not  clear  from  the 
Judge's  decision  whether  he  was  of  opinion 
that  the  whole  or  any  portion  of  the  plaint- 
iff's claim  for  enhancement  was  barred  on 
the  defendant's  documentary  evidence.  But 
it  would  appear  that,  as  respects  a  portion 
of  the  claim,  he  would  have  awarded  en- 
hancement had  the  plaintiff  adduced  evi- 
dence; but  the  witnesses  were  not  properly 
examined.  In  such  a  case,  the  Judge  should 
have  had  them  re-summoned  and  properly 
examined.  « 
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This  judgment  is  reversed,  and  the  case 
is  remanded  to  him  for  re-trial. 

The  plaintiff  claims  enhancement  before 
us  also  on  the  ground  of  increase  in  the 
value  of  the  produce ;  but  he  has  not  in  his 
plaint  claimed  enhancement  on  that  ground, 
and  it  is  not  shown,  that  even  in  his  notice 
he  claimed  enhancement  on  that  ground. 
We  therefore  disallow  the  appeal  on  this  point. 

The  costs  will  follow  th'e  final  judgment 
in  the  case. 


The  7th  July  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges.   , 

Collector's  Court  to  try  all  material  issues — 

Jurisdiction. 

Case  No.  641  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  R,  Abercrombie,  Judge  of  Dacca, 
dated  Jhe  gth  January  186^,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  District. '  dated  the  '  26th  July 
1864. 

Mr.  A.  B.  Mackintosh  (Plaintiff),  Appellant, 

versus 

Athur  Monee  Dossee  and  others  (Defendants), 

Respondents. 

Baboo  Divarkanath  Mi  tier  for  Appellant. 

Mr,  R,  T.  Allan  and  Baboos  Ch under 
Madhub  Ghose  and  Romesh  Chunder 
Mitter  for  Respondents. 

A  Collector's  Court  is  not  a  Court  of  summary  juris- 
diction, and  cannot  refuse  to  try  any  material  issue 
duly  raised  before  it. 

This  was  a  suit  for  enhanced  rent  at  1,576 
rupees  per  annum,  by  notice  under  Section  13 
of  Act  X.  of  1859. 

Defendant  pleaded  a  likhan  or  engagement, 
by  which  the  rent  to  be  paid  was  limited  to 
507  rupees. 

Both  the  Lower  Courts  have  held  that, 
until  this  likhan  or  engagement  be  set  aside 
by  a  competent  Court,  no  suit  will  lie  under 
Act  X.  of  1859.  Both  Courts  merely  notice 
that  the  genuineness  and  validity  of  the  likhan 
are  denied  by  plaintiff ;  but  both  Courts  also 
decline  to  investigate  that  fact. 

Plaintiff  appeals  specially,  urging,  firsts 
that,  until  the  written  engagement  set  up  by 
defendant  be  proved  by  him,  the  Lower 
Courts  are  wrong  to  hold  that  the  suit  can- 
not lie  under  Act  X. ;  and  that  they  should 
have    first    investigated    this    question,    and 


then  proceeded  to  decide  the  case,  and  take 
relinquish  jurisdiction  according  to  the  rej 

2fidly. — That  the  likhan  was  admitted 
by  a  party  who,  at  the  time,  had  no  ri| 
and    interests   left   in   the   tenure   to    wl 
the  likhan  referred. 

jrdly. — That,  even  it  the  engagement 
given,   its  terms  did  not  convey  any  rij 
beyond  the  life  of  the  grantee. 

We  think  that  the  special  appeal  must 
decreed,  inasmuch  as  the  Deputy  ColK 
was  wrong  in   not   trying  the  issue   raii^ 
viz.,  whether  the  likhan  was  a  genuine  ^ 
valid  document,  and  whether  it  does  by 
terms  bar   enhancement  or  not.     The 
that  it  has  been  admitted  to  be  a  valid 
in  a  Civil  Court  is  in  its  favor,  but  is 
conclusive.     The    Collector's  Court   is 
as   the    Deputy   Collector    states,    and 
Judge  apparently  thinks,  a  Court  to  try 
only  summarily.     Nor  can  a  Collector  n 
to  try  any  material  issue  which  is  prof 
raised  before  his  Court.     Both  Courts  de< 
to    enter   into   the   question   of  the   likki 
,and  would  refer  the  parties  to  a  comp 
Court ;    whereas,   for  the    purposes   of 
suit,  their  Courts  are  the  only  Courts 
petent  to  entertain  the  question.     We  ac< 
ingly  remand  the  case  to  be   re-tried 
refetence  to  the  above  remarks. 


The  loth  July  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Ja( 

Judges. 

Appeal  (to  the  Judg^e)-^Suit  for   Knbool 
Suit  for  or  ag^ainst  Minors. 

Case  No.  985  of  1865  under  Act  X.  of  ift 

Special  Appeal  from  a  decision  passed  ^ 
Mr.  F.  L.  Beaufort,  Judge  of  the  af« 
Pergunnahs,  reversing  a  decisim  pamt 
by  the  Deputy  Collector  of  that  Distnut^ 
dated  the  28th  November  1864. 

Bama  Soonduree  Debia  (Plaintiff),  Apptlk 

versus 

Grish  Chunder  Banerjee  (Defendant), 

spondent. 

Baboos   Kishen    Kishore    Ghose,    Gopa 
Mookerjee,  and    Gopal  Lai  Mitter  for 

pellanl. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

Sections  153  and  160,  Act  X.  of  1S59,  do  not  apt 
as  to  affect  the  right  of  appeal  to  the  Judge  in  a 
a  kulxx)leut  under  Clause  i,  Section  23.  ' 
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Suits  for  or  against  minors  can  only  proceed  when 
they  arc  duly  represented  by  a  guardian  or  next  friend. 

The  first  plea  taken  in  this  special  appeal 
is  that  ilnder  Section  "jj,  Act  X.  of  1859,  the 
Judge  in  the  Lower  or  Appellate  Court  had 
no  jurisdiction  to  try  the  case.  On  this  we 
obser\'e  that  the  suit  is  for  a  kubooleut,  /.  e., 
nnder  Clause  i,  Section  23,  Act  X.  of  1859. 
Sections  153  and  160,  which  are  cited  by  the 
appellant's  pleader  in  support  of  his  present 
objection,  distinctly  enact  that  in  suits  under 
ClaQses  2,  4,  and  7  of  Section  23  (not  under 
Clatise  I,  as  this  suit  is),  the  Judge  shall 
have  no  jurisdiction  in  appeal,  unless  the 
sait  be  for  a  sum  above  100  rupees  ;  but,  as 
this  is  a  suit  clearly  under  Clause  i,  the 
above  Seqtions  cannot  apply,  so  as  to  affect 
the  right  of  appeal  in  this  case. 

The  next  point  for  adjudication  is  whether, 
as  the  guardian  withdrew  from  the  suit 
before  the  decree  of  the  Lower  Appellate 
Court,  and  there  was  (as  is  admitted  before 
us)  none  but  the  minor  as  defendant  before 
the  Court  when  the  Judge  gave  his  decree, 
that  decree  cannot  stand. 

A  irinor  is  himself  no  party  to  a  suit  in 
the  eye  of  the  law,  and  can  only  sue  or  be 
sued  by  a  guardian  or  next  friend,  and 
consequently  could  only  have  a  decree  given 
for  or  against  him,  if  thus  duly  repre- 
sented. 

The  respondent  also  distinctly  declare's 
that,  in  the  suit  before  the  first  Court,  there 
was  no  guardian  capable  of  carrying  on  the 
suit  or  next  friend.  We  think  then,  that,  on 
this  admission  neither  the  first  Court  nor  the 
Lower  Appellate  Court  could  adjudicate  or 
pass  any  legal  decree  in  this  case. 

We  accordingly  reverse  the  Judge's 
decision,  and  the  proceedings  In  the  first 
Cotut,  as  the  suit  can  only  proceed  when  a 
proper  guardian  appears.  We  accordingly 
dismiss  plaintiff's  suit  with  all  costs. 


.    The  nth  July  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

fudges. 

Cause  of  action — Suit  for  damages  for  Unlawful 

Distraint. 

Case  No.  904  of  1865  under  A6t  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  gth  A  ugust 
t86^,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  2gth  June  1S64, 


Tarinee   Churn  Bose  (Plaintiff),   Appellant^ 

versus 

Shumboonath  Panday  (Defendant), 
Respondent, 

Baboos    Bavia    Churn    Banerjee   and   Hem 
Chunder  Banerjee  for  Appellant. 

None  for  Respondent. 

The  last  act  of  taking  or  detention 'must  be  regarded 
as  the  date  of  the  cause  of  action  in  a%uit  under  Section 
144,  Adt  X.  of  1859,  for  damages  for  unlawful  distraint. 

In  this  case  the  Judge  has  held  that  the 
cause  of  action  in  a  suit  under  Section  144, 
Act  X.  of  1859,  is  from  date  of  attachment  on 
distraint. 

In  special  a]>peal  it  is  pleaded  that  the 
last  act  of  takfng  or  detention  should  be 
regarded  as  the  date  of  the  cause  of  action, 
and  this  view,  it  is  said,  is  supported  by  the 
case  decided  by  Messrs.  Norman  and  Kemp, 
JJ.,  reported  at  page  597,  Hay's  Reports 
for  1863. 

We  concur  in  that  decision  which,  we 
think,  quite  supports  the  plea  taken  in 
special  appeal  here,  and  we  accordingly 
decree  this  special  appeal  with  costs. 


The  nth  July  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Suit  for  enhancement— Failure  to  prove  service 

of  notice. 

Cases  Nos.  763  and  764  of  1865. under  Aft  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensing,  dated  the  i6th 
December  186^,  affirming  a  decision  passed 
by  the  Deputy  Collector,  of  that  District^ 
dated  the  26th  August  186^. 

Anund  Moyee  Chowdhrain  (Plaintiff), 

Appellant, 

versus 

Chunder  Monee  Dossia  and  others 
(Defendants),  Respondents, 

Baboo  Romesh  Chunder  Milter  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

On  failure  to  prove  service  of  notice  in  a  suit  for  enhance* 
ment,  the  Court  should  dismiss  the  case  instead  of  pro- 
ceeding to  try  it  on  the  merits. 

In  these  two  cases  the  plaintiff  sued  to 
enhance  the  rent  of  lands  held  by  the 
defendants,    and    both    the    Lower « Courts 
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foand  thai  the  notice  under  Section  17  was 
not  proved  to  have  been  legally  served  upon 
the  defendants. 

The  Courts  below  should  have  dismissed 
the  case  upon  this  ground  of  want  of  proof 
of  the  service  of  notice,  and  should  not  have 
proceeded  to  try  the  merits  of  the  case, 
simply  because  the  evidence  was  already  on 
the  accord.  We  accordingly  amend  the 
orders  of  the  Lower  Courts  as  far  as  they 
have  tried  the  merits  of  the  case,  upholding 
them  so  far  as  they  found  that  no  notice  was 
served,  and  dismiss  these  appeals  and  the 
two  suits  of  the  plaintiff,  special  appellant. 
The  costs  of  the  defendant  in  the  first 
Court  should  be  paid  by  the  plaintiff,  and  of 
the  costs  of  the  other  tw^o  Courts  each  party 
should  bear  his  own. 


The  1 2th  J«ly  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Suit  for  enhaneement— Failure  to  prove  service 
of  notice— Declaratory  decree. 

Case  No.  547  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  ^th 
Januafy  186$^  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  31st  A  ugust  186^. 

.  Kristo  Motee  Debia  (Defendant), 
Appellant^ 

versus 

Fukeer  Chunder  Khan  (Plaintiff), 
Respondent, 

Baboos  Bama  Churn  Banerjee  and  Brojen- 
dro  Kishore  Seal  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  landlord,  if  he  fail  to  prove  service  of  notice  in  a 
suit  for  enhancement,  is  not  entitled  to  declaratory  de- 
cree with  reference  to  future  years;  his  suit  must  be  dis- 
missed. 

This  was  a  suit  for  enhancement  of  rent. 
The  Deputy  Collectors  held  that  the  notice 
under  Section  13,  Aft  X.,  had  not  been 
served  in  the  foim  prescribed  by  law.  The 
suit  was  dismissed. 

In  appeal,  the  Judge,  without  deciding 
the  only  issue  before  him,  viz.,  the  legality 
or  otherwise  of  the  notice,  remands  the 
case,  observing  that,  granting  the  notice  was 
not  legally  served,  such  plea  would  not 
bar  the  olaintiff's  claim  for  an  increased  rate 


of  rent  in  fiitdre,  though  it  might  be  fatal 
to  a  claim  for  enhanced  rent  for  the  current 
year. 

It  is  contended  by  the  special  respondent 
that  no  appeal  lies  against  an  order  of  refnand 
before  final  decree ;  but  in  this  case  we 
find  the  Judge  enunciating  a  wrong  princi- 
ple of  law.  The  plaintiff,  if  he  fail  to 
prove  service  of  notice  in  an  enhancement 
stiit  urrder  Aft  X.,  is  not  entitled  to  a  declara- 
tory decree  with  reference  to  future  years; 
his  suit  must  be  dismissed.  The  Judge 
being  wrong  in  remanding  the  suit  without 
trying  the  only  issue  which  can  arise,  m., 
the  service  or  non-service  of  the  notice,  we, 
to  prevent  unnecessary  Iftigation,  remit  the 
case  to  the  Judge  to  try  the  issue  of  service 
or  non-service  of  the  notice.  The  Judg6| 
if  he  finds  that  the  notice  was  legally  served, 
will  remand  the  suit  to  the  Court  of  first 
instance  to  decide  it  on  the  merits.  If,  on 
the  other  hand,  the  Judge  finds  that  the 
notice  was  not  served,  the  suit  of  the  plaint- 
iff should  be  dismissed.  The  terms  of 
Section  13  are,  that  no  tenant  shall  pay  an 
enhanced  rent  unless  a  written  notice  has 
been  served  upon  him. 


The  12th  July  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonatb 

Pundit,  Judges, 

Res  judicata — Former  incondnsive  judgment 

Case  No.  652  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  R,  Alexander,  Offitiating  Judge  of  \ 
Cuttack,  dated  the  28th  September  1864, 
modifying  a  decision  passed  by  Mr,  J.  S. 
Armstrong,  Assistant  Collector  of  thai 
District,  dated  the  'jth  July  1864, 

Ramnath  Roy  Chowdhry  (PlaintiflF),  AppeU 

lant, 

• 

versus 

Bhiagbut  Mohaputt^r  and  others  (Defendants), 

Respondents, 

Baboos  Ramanath  Base  and  Gopal  Loll 
Mitter  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  for 
Respondents. 

A  former  judgment  proceeding  wliotly  on  a  technical 
defect  or  irregi^uTstrity,  and  not  upon  the  merits.  Is  not  a 
bar  to  a  subsequent  suit  for  the  same  cause  of  action. 
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Morgan^  J, — A  part  of  the  rent  for  the 
Bengal  year  1268,  claimed  in  this  suit,  had 
been  previously  sued  for;  and,  the  pre- 
vious suit  having  been  decided  in  the 
plaintifiE's  favor  by  the  Court  of  first  instance, 
the  decision  was  reversed  on  appeal  to  the 
Judge.  The  Judge's  decision,  although  it 
determined  that  suit,  did  not  turn  upon  the 
merits,  but  proceeded  entirely  on  a  trivial 
irregularity,  which,  if  it  had  not  been  already 
waived  in  that  late  stage  of  the  siyt,  might 
readily  have  been  cured.  That  suit  was 
instituted  by  the  plaintiff  by  his  agent  or 
gomastah  against  several  persons  for  rent. 
Some  of  the  defendants  admitted  their  liabi- 
lity; others  disputed  it,  and  appealed.  The 
Judge's  decree  of  reversal  was  based  solely 
upon  some  supposed  defect  in  the  proof  that 
Kashenath,  the  gomastah,  was  a  duly  author- 
ized agent  (a  defect  which  had  not  appa- 
rently been  made  the  subject  of  objection  by 
the  defendants  in  either  Court). 

In  the  present  suit,  the  Assistant  Collector 
has  decided,  and,  I  think,  rightly,  that  the 
former  judgment  is  not  a  bar  to  this  suit  for 
the  rent  in  question.  The  cause  of  action  is 
the  same,  and  the  former  judgment  was  pro- 
nounced by  a  Court  of  competent  jurisdiction ; 
but  ihe  judgment  is  inconclusive,  and  no  bar 
lo  the  present  suit,  because  it  proceeded 
wholly  on  a  technical  defect  or  irregularity, 
and  not  upon  the  merits  of  the  case. 

The  Judge  having  reversed  the  Assistant 
Collector's  judgment,  the  suit  must  be  re- 
manded lo  the  Judge  for  trial,  but  only  as 
to  the  rent  for  a  part  of  the  year  1268,  to 
which  this  objection  applies. 

Shumhhoonath  Pundit,  J, — For  the  rent 
of  the  year  1268,  a  suit,  brought  before  by 
a  servant  of  the  special  appellant  on  his 
behalf,  was  decreed  against  the  special 
respondent  by  the  Court  of  first  instance ; 
but  the  decree  was  set  aside  by  the  Appellate 
Court,  on  the  ground  that  it  was  not  shown 
that  the  plaintilE  in  that  suit  was  a  servant 
of  the  special  appellant,  the  zemindar,  as  re- 
quired by  Act  X.  of  1859,  Section  35. 

Against  this  decision  no  special  appeal 
was  filed.  In  the  present  case,  along  with 
the  rents  of  other  subsequent  years,  the  rent 
of  the  year  1268  being  asked,  ihe  special 
respondent  pleaded,  in  bar  to  that  portion  of 
the  claim,  Section  2  of  Act  VIII.  of  1859. 
The  Court  of  first  instance  disallowed  the 
objection,  on  the  ground  that  the  former 
claim  for  this  rent  was  not  decided  in  the 
merits  so  as  to  bar  a  second  suit  for  it.  The 
Lower  Appellate   Court  differed  from  this 
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opinion,  and  dismissed  the  case,  stating  that, 
the  Appellate  Court  in  the  former  case  hav- 
ing decreed  the  appeal,  its  determination 
amounted  to  a  decision  that  this  rent  **  was 
not  due"  as  against  a  decree  awarding  it ; 
the  defendant  has  appealed,  pleading  that  it 
was  not  due. 

The  plaintiff  has   appealed    against  this 
order. 

I  do  not  agree  with  the  Lower  Appellate 
Court.     I  see  the  plaint  in  appeal  was  re- 
fused as  irregular,  and  not  tried.    I  may  hold 
that,  perhaps,  it  was  not  proper  for  the  Ap- 
pellate Court  to  refuse  to  try  the  case  in  that 
stage  ;  that  the  proper  order  might  have  been 
to  get  the  omission  supplied  ;  and  that  the 
order,  if  appealed  against,  might  have  been 
reversed  ;  but  I  do  not  consider  that  for  all 
this  the  present  suit  is  in  any  way  barred.     It 
is  clear  that  in  the  former  case  there  was  no 
determination  of  the  claim  on    the  merits. 
It  was  not  dismissed  because  the  plaintiff 
failed  to  prove  that  the  rent  was  due.     Sec- 
tion 2  of  Act  VIII.  of  1859  does  not  speak  of 
cases  that  might  have  been  "heard,"  but  of 
cases  that  have  been  "heard  and  determin- 
ed."     In  that  case  evidence    of  the  rent 
demanded  being  due  was  filed  by  the  plaint- 
iff, and  proof  of  its  payment  was  offered  by 
the  defendant.     All  this  evidence  was   not 
examined  or  looked  into  by  the  Appellate 
Court,  as  it  had  been  by  the  Court  of  first 
instance.     The  plaint  was  dismissed  for  an 
irregularity,  and  I  think  that,  notwithstand- 
ing this  order  of  dismissal,  the  plaintiff  is 
still  authorized  to  bring  another  action  for 
the  same  cause  of  action  if  he  is  in  time 
according  to  law.    Ad  XIV.  of  1859  contem- 
plates the  institution  of  a  second  suit  after 
such  an  ordfer.     By  Section   141  it  provides 
for  cases  which  "  any  Court  before  whom  it 
"  may  have  been  instituted,  from  defect  of 
"jurisdiction  or  other  cause,  shall  have  been 
"  unable  to  decide  upon  it,  or  shall  have 
"  passed  a  decision  which  on  appeal  shall 
"  have  been  annulled  for  any  such  cause." 

This  Act  does  not  apply  to  cases  under 
Act  X.,  but  I  refer  to  this  Section  of  the 
former  Act  merely  to  show  that,  if  rhe  prin- 
ciple is  correct  for  cases  under  Act  VIII.  of 
1859,  it  might  also  be  so  t'T  cases  under 
Act  X.  of  1^9.  1  he  special  ap[»ellant  has 
not  lost  any  rights  by  not  appealing  against 
the  order  of  a  Court  of  Justice,  and  by 
adopting  its  decision  as  correct  for  the  case 
then  instituted.  He  cannot,  of  course,  be 
allowed  to  contend  its  correctness  by  a  hew 
suit,  though  he  might  have  appealedno  show 


u» 


AA  X* 


THE  WEEKLY  REPORTER. 


Rulings. 


[Vol.  m. 


that  it  was  wrong.  He  might  have  also  found 
to  his  cost  that  he  was  wrong  in  abiding 
by,  and  not  appealing  against,  the  deci- 
sion, if  it  had  directed  him  to  proceed 
in  a  certain  manner  opposed  to  the  law, 
or  had  granted  him  a  remedy  which 
could  not  be  legally  enforced.  He  was 
simply  told  that  his  case  for  some  irregular- 
ity in  its  institution  cannot  be  tried  ;  and  he 
has  now  brought  a  new  action  free  from 
that  irregularity. 

The  irregularity  committed  by  the  plaint- 
iff in  the  former  case  is  sufficiently  punished 
by  the  dismissal  of  that  case  with  costs. 
A  claim  dismissed  on  limitation  cannot  be 
brought  again ;  but  I  do  not  see  why  a  claim 
dismissed  for  an  irregularity  in  the  plaint 
cannot  be  re-tried. 

After  an  order  of  dismissal  like  that 
passed  by  the  Appellate  Court  in  the  former 
case,  there  was  no  necessity  to  obtain  any 
permission  to  institute  a  new  case  from  the 
Court  passing  this  order.  This  permission 
is  only  necessary  when  a  plaintiff  himself 
likes  to  withdraw  a  case  irregularly  institut- 
ed as  required  by  Section  97  of  Act  VIII.  of 

1859. 

I  hold  in  this  case  that  the  decision  of  the 
Court  of  first  instance  was  right,  and  that  the 
law  of  the  Lower  Appellate  Court  is  wrong, 
and  would  accordingly  remand  the  case  to 
the  Lower  Appellate  Court  for  re-trial  of  the 
appeal  preferred  before  it  as  far  as  it  related 
to  the  rents  of  the  year  1268. 


.  The  13th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Stamp  Duty— Pottahs, 
Case  No.  883  of  1865  underAct  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  the  24'PergunnahSy  dated  the  30th 
December  186^,  modifying  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  joth  A  ugust  186^. 

Mooheeooddeen  Ahmed  (Defendant), 

Appellant, 

versus 

Prannath  Roy  Chowdhry  (Plaintiff), 
Respondent. 

Mr.   R,   E,    Twidale   and    Baboo    Khetter 
la^phun  Mookerjee  for  Appellant. 


Baboo  Motee  Lall  Mookerjee  for 
Respondent. 

Mourosee  ryotee  pottahs  are  not  required,  either  by 
the  old  or  new  Stamp  Law,  to  be  written  on  stamped 
paper. 

This  was  a  suit  for  rent  at  an  enhanced 
rate   after   issue    of    notice.     The    plaintiff 
produces  no  kubooleut ;  but,  in  his  deposition 
admits  the  tenancy  of  the  defendant. 

The  defendant  (special  appellant  before  us) 
pleads  a  mourosee  ryotee  potiah.  Both 
Courts  refuse  to  look  at  the  pottah,  because  it 
is  not  stamped  ;  and  the  Judge  refuses  to 
allow  the  defendant  to  pay  the  prescribed 
fine  and  obtain  a  stamp  on  the  document,  on 
the  ground  that  the  defendant  was  a  pleader, 
and  must  have  known  that  the  instrument 
required  a  stamp  ;  and  consequently  that  the 
defendant  has  wilfully  evaded  the  law. 

We  think  that  the  Judge  is  clearly  \\*tong. 
The  plaintiff  admits  the  defendant's  tenancy 
under  a  lease.  The  defendant  puts  a  ryo- 
tee pottah,  which  purports  to  be  a  mourosee 
pottah,  and  which,  if  genuine,  protects  the 
tenure  from  enhancement.  Such  a  pottah, 
under  the  old  Stamp  Law  (Regulation  X.  of 
1829,  which  governs  this  case),  and,  indeed, 
under  the  new  Stamp  Law  (Aft  X.  of  1862), 
does  not  require  a  stamp  (see  Article  31, 
Regulation  X.  of  1829). 

The  case  is  remanded  to  the  first  Court, 
who  will  admit  the  pottah,  and,  after  hearing 
evidence,  will  decide  whether  it  protects  the 
defendant's  tenure  from  enhancement  or  not 


The  13th  July  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Judges, 

Suit  for  Knbooleut  at  fixed  rent— Decree  for 
more  than  one  year — Proof  of  increased  value. 

Case  No.  2064  of  1864  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-Pergunnahs,  dated  the  lOth 
May  186^,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  lyth  March  1864, 

Thakooranee  Dossee  (Defendant),  Appellant^ 

versus 

Bisheshur  Mookerjee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appel- 
lant. 
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Baboo  Hem  Chunder  Banerjee  for  Respond- 
ents. 

In  a  suit  for  a  kubooleut  at  a  fixed  rent,  if  the  ryot  does 
not  object,  the  Court  may  fix  the  rent  for  more  than  one 
year. 

When  a  landlord  claims  enhancement  on  the  ^ound 
of  increase  in  the  value  of  the  produce  on  an  ordinary 
occupancy-tenure  without  special  circumstances,  if  he 
can  prove  by  satisfactory  evidence  a  permanent  increase 
(f .  e.f  a  steady  and  normal  increase,  and  not  one  that 
fluctuates  in  a  violent  and  uncertain  way,  and  is  affected 
by  extraordinary  causes  not  likely  to  last),  the  rent  will 
be  increased  in  the  same  proportion  in  which  the  value 
or  price  of  the  produce  has  increased. 

We  have  now  ^received  the  opinion  of  the 
Full  Court  *  on  the  points  referred  by  us ; 
and  we  have  again  taken  up  the  case  in  the 
presence  of  the  vakeels  of  the  parties.  Some 
other  points  were  discussed  before  the  Full 
Court  which  might  have  affected  the  case ; 
but  the  Court  were  unanimously  of  opinion 
that  Section  6  of  A6t  X.  of  1859  declares 
the  right  of  all  the  r>'Ots  holding  at  the 
time  of  the  passing  of  the  Ad,  and  not 
prospectively  only.  And  a  majority  of  the 
Judges  are  decidedly  of  opinion  that  a  suit 
for  a  kubooleut,  at  an  enhanced  rate,  will  lie 
without  separate  notice  of  enhancement : 
provided  that  in  that  case  the  enhancement 
will  not  take  effect  till  the  year  following 
that  in  which  the  suit  is  decided.  This  last 
rule  will  be  followed  in  the  present  suit.  No 
other  point  or  plea  affects  the  root  of  the 
claim  now  before  us.  The  only  further 
question  arising  in  the  case  on  which  doubt 
seems  to  have  been  entertained  by  some 
Judges,  was  whether  the  landlord  can  force 
the  r}'Ot  to  bind  himself  to  a  certain  rate 
of  rent  for  more  than  a  single  year.  We 
also  have  doubts  on  that  point ;  but  in  this 
case  defendant  has  made  no  objection  to  the 
prayer  of  the  plaintiff,  that  the  rent  should 
be  fixed  for  three  years  ;  and,  therefore,  it  is 
perhaps  unnecessar}'  to  instruct  the  Lower 
Court  farther  than  as  respects  the  mode  of 
fixing  the  rate,  leaving  it  to  the  Court  to 
settle  the  term  with  reference  to  the  wishes 
and  circumstances  of  the  parties.  It  is 
certain  that,  if  the  ryot  desires  it,  the 
Collector  can  fix  a  term  not  exceeding  ten 
3-ears  within  which  the  rate  cannot  be 
altered,  that  is  all.  He  cannot,  under  any 
circumstances,  bind  the  ryot  down  to  occupy 
against  his  will.  And»  if  the  rate  of  rent 
be  fixed  for  a  single  year,  it  is  practically 
fixed  for  an  indefinite  period,  since  the 
existing  rate  is  to  be  paid  year  by  year  till 
lawfully  altered.  It  is  clear  that,  in  this 
case,  no  special  contract  has  been  alleged 
as  the  origin  of  the  tenure,  nor  any  special 

*  See  Ante^  p»  29* 


circumstances  or  burdens  on  account  of  which 
the  tenure  has  been  held  at  an  exceptionally 
low  rate.  The  tenure  is  in  every  way  an 
ordinary  occupancy  tenure  in  respect  of 
which  the  ordinary  presumption,  as  laid  down 
by  the  Full  Bench,  arises.  The  defendant 
appears  to  hold  at  the  ordinary  rates  paid 
by  other  ryots  of  his  class;  and  the  only 
ground  of  enhancement  which  plaintiff  has 
essayed  to  prove  is  that  the  value  of  the 
produce  has  increased  from  causes  independ- 
ent of  both  zemindar  and  ryot.  We  may,  at 
this  stage  of  the  case,  discard  defendant's 
allegation  ihat  the  productive  power  of  the 
land  has  rather  diminished  than  increased. 

The  vakeels    of  the  parties  are    unable 
to  suggest  any  objection  to  all  that  has  been 
said  above.     The  case  to  be  tried,  then,  is 
simply  the  claim  of  plaintiff  to  increase  of 
rent  on  account  of  increase  in  the  value 
of  the  produce  on  an  ordinary  occupancy- 
tenure  without  special  circumstances;   and 
for  the   disposal   of  that  question  only  we 
direct    the    Court    below.    We    think    that 
the  facts  have  not  been  properly  found  by 
the  first  Court;  and  that  the  case  must  go 
back  Jo  that  Court  of  original  jurisdiction 
to  find  the  facts,  and  apply  them  according 
to  the  ruling  of  the  Full  Bench  of  this  Court, 
viz,,  that,  when  "  an  adjustment  of  rent  is 
"  requisite  in   consequence  of  a  rise  in  the 
"  value    of    produce    caused    simply    by  a 
"  rise  of  price,  and  by  causes  independent 
"  both  of  the  zemindar  and  ryot,  the  method 
"of  proportion   should  be  adopted  in  such 
"  adjustments — in  other  words,  the  old  rent 
"  should  bear  to  the  existing  (that  is,  the 
'^  new)   rent   the    same    proportion    as    the 
"  former  value  of  the  produce  of  the  soil, 
"  calculated  on  an  average  of  three  or  five 
**  years  next  before  the  date  of  the  alleged 
**  rise  in  value,  bears  to  its  present  value." 
We  have  already  ruled   that  the  evidence 
of  a  pyke,  who  says  simply  the  value  of 
produce  has  doubled  or  trebled,  is  no  evi- 
dence.   The    Court  of  first  instance  must 
go  fully  into  the  case,  and  find,  on  evidence 
showing    circumstantially    the    former    and 
present  value  of  the  main  staples  produced, 
whether  they  have  really  increased  in  value, 
and,   if  so,  what    is    the    general    average 
degree  of  enhanced   value  which  the  pro- 
duce has  acquired   since  the  date  of  the 
alleged  rise  in  prices.    It  is  to  be  remem- 
bered that  the  old  rent  is  taken  to  be  fair 
and   equitable  till  the    contrary  is  proved. 
Therefore,   the    plaintiff    is    to    prove    the 
increase  of  value,  and  if  such  increase  cannot 
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be  ascertained,  or  if  it  appears  to  fluctuate 
in  a  violent  and  uncertain  way,  and  to  be 
affected  by  extraordinary  causes  not  likely 
to  last,  an  enhancement  of  rent  cannot  be 
decreed,  but  must  be  postponed  tifi  the 
increase  becomes  permanent,  that  is,  steady 
and  normal.  Supposing  the  fact  of  increase 
to  be  established,  the  rent  will  be  increas- 
ed in  the  same  proportion  in  which  the 
value  or  price  of  the  produce  has  increased. 

The  proportion  of  increase  of  price  of 
the  principal  staples  once  carefully  found 
will,  practically,  very  much  serve  to  deter- 
mine all  the  cases  arising  in  the  same 
part  of  the  country  till  another  change  of 
prices  takes  place ;  and  we  hope  that  this 
will  be  very  carefully  ascertained,  the 
plaintifE  being  required  to  produce  satisfac- 
tory evidence  of  increase  of  price,  and  loose 
statements,  such  as  that  of  the  pyke,  not  being 
accepted.  The  case  is  remanded  to  the  Court 
of  first  instance  with  the  above  directions, 
and  with  copies  of  the  various  judgments 
recorded  in  tne  case. 


The  14th  July  1865. 

Present  ; 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 


'•'Tikka  Mohto"  (Construction  of)— Enhance- 
ment (Homestead  lands  not  protected  from). 

Case  No.  822  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  yth  January 
186 ^f  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District y  dated  the 
22nd  September  i§6^. 

Nuffer  Chunder  Shaha  (Plaintiff),  Appellant, 

versus 

Gossain  Jysingh  Bharuttee  (Defendant), 

Respondent, 

Mr,  G,  C,  Paul  and  Baboos  Sreenath  Doss 
and  Bhuggobutty  Churn  Ghose  for  Appel- 
lant. 

Mr,  J,  S,  Rochfort  and  Baboos  Mohinee 
Mohun  Roy,  Hem  Chunder  Banerjee, 
and    Dwarkanath  Mitter    for    Respond- 

.    ent. 

.     The  words  "  ^i^^fl  nwhto''  cannot  be  construed  as 
-eonferrn^  a  permanent  or  mourosee  lease  at  a  fixed  rate.  * 


A  ryot,  who  takes  a  pottah  or  eives  a  kubooleat  for 
his  homestead  and,  is  not  entitled  to  the  privileges 
granted  to  those  who  erect  dwelling-houses  on  leasod 
lands,  and  is  not  protected  from  enhanoenieat. 

We  have  heard  both  sides  fully  on  tin  \ 
case;  but  we  are  quite  clear  that  the  tenw  i 
"  tikka  mohto "  can  never  be  construed 
as  conferring  a  permanent  or  mourosee  leaae 
at  a  fixed  rate.  On  this  point  the  Jod^ ' 
is  wrong.  The  words  are  not  tantamount  I0-' 
"  mourosee  "  or  "  istimraree." 

To  bar  enhancement,  however,  the  pleader 
for  the  respondent  contends  that  the  terms 
of  the  pottah  of  1212,  read  with  the  terms 
of  the  Sale  Law,  Regulation  XI.  of  182s, 
Section  30,  or  with  Section  26,  Aft  I.  of  1845, 
or  with  Aft  XI.  of  1859,  are  amply  suffickm 
to  protect    him  against    the    claim    of   the 
plaintiff.    The  plaintiff,  it  is  said,  can  have 
no  better  right  than   an  auction-purchaser, 
and   even  an    auction-purchaser  could  not 
enhance  if  the  land  had  been  granted  at  a 
fair  rate    for  a  dwelling-house.     The    ko- 
booleut  states    that    the    lease    is    granted 
for  " hasat  bash"  or  to  live  and  reside  ob. 
The  Judge  finds  there  are  pucka  houses  on 
the  lands ;  and  these  facts,  it  is  urged,  when 
taken  together,  show  that  the  defendant  is 
entitled  to  hold  on  at  the  fair  rent  for  wluch 
the  lease  was  given.     On  the  other  haiu^ 
the   plaintiff  shows  that  the  defendant,  bjr 
his    own   statement,   has   only   built  pucka 
houses  recently,  or  in  1264,  on  the  land,  afid 
he  urges  that  the  plaintiff,  as  zemindar,  is 
entitled  to  receive  a  fair  rent  for  the  same. 
It  is  on  this  second  point,  in  our  opinioo« 
that  the  case  must  now  be  decided. 

We  are  of  opinion  that  the  terms  of  the 
lease  do  not  warrant  the  conclusion  that  the 
defendant  can  hold  on  for  ever  at  the  rates 
at  which  the  rent  was  fixed.  The 
lease  clearly  gave  the  land  as  homestead, 
but  not  for  dwelling-houses  in  the  sense  in 
which  the  term  is  used  in  the  la^re 
quoted  above.  It  would  be  quite  unreason- 
able to  hold  that  every  ryot  who  takes  a 
pottah,  or  gives  a  kubooleut  for  his  homestead, 
is  entitled  to  the  privileges  granted  to  those 
who  erect  "  dwelling-houses "  on  leased 
lands.  That  the  defendants  may  have 
erected  a  pucka  house  on.  the  land  is  aa 
accident  not  contemplated  in  the  provisions 
of  the  original  lease.  The  plaintiff  is 
entitled  to  claim  a  fair  and  equitable  rent 
for  the  land  at  the  rates  prevalent  in  the 
same  locality,  and  we  remand  the  case  for 
the  Judge  to  fix  the  same,  after  taking  any 
evidence  that  may  he  necessary. 
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The  21st  July  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Jurisdiction — No  appeal  to  Collector  from  order 
of  Deputy  Collector  in  execution  of  decree — 
Sales  in  execution  not  to  be  set  aside. 

Case  No.  137  of  1865  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Collector  of  Fureedpore  in  Dacca, 
dated  the  23rd  December  iSS^y  reversing 
an  order  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  20th  Septem- 
ber 186^, 

Adurtnonee  Dossee  and  others  (Objectors), 

Appellants, 

versus 

Kaminee  Soonduree  Debia  and  others  (De- 
cree-holders), and  Huro  Chunder  Roy 
(Judgment- debtor),  Respondents, 

Baboos  Dwarkanath  Mitter  and  Gopal  Lai 
Mitter  for  Appellants. 

Baboos  Obhoy  Churn  Bose  and  Bamo^ 
Churn  Banerjee  for  Respondents. 

No  appeal  lies  to  a  Collector  from  an  order  passed 
by  a  Deputy  Collector  in  execution  of  a  decree. 

A  Deputy  Collector  cannot  set  aside  a  sale  in  execu- 
tion of  a  decree  which  he  has  once  completed,  when 
there  is  no  default  on  the  part  of  the  auction-purchaser. 

In  this  case,  the  Deputy  Collector,  after 
holding  a  sale  in  execution  of  a  decree,  under 
Act  X.  of  1859,  for  certain  reasons  assigned, 
set  it  aside.  An  appeal  was  preferred  to  the 
Collector,  who  reversed  the  order  of  the  De- 
puty Collector,  holding  that  that  officer  was 
not  competent  to  set  aside  a  sale  which  he  had 
once  completed,  when  there  was  no  default 
on  the  part  of  the  auction-purchaser.  A 
special  appeal  is  preferred  to  this  Court 
under  the  provisions  of  Section  35,  Act 
XXIII.  of  1 86 1,  on  the  ground  that,  as  there 
is  no  appeal  from  an  order  passed  by  a 
Deputy  Collector  in  execution  of  a  decree, 
the  Collector  acted  without  jurisdiction  in 
receiving  an  appeal,  and  reversing  the  order 
of  the  Deputy  Collector. 

We  concur  in  the  view  taken  by  the 
petitioner,  that  an  appeal  did  not,  in  this  case, 
lie  to  the  Collector,  though  we  consider  the 
order  he  has  passed  to  be  the  proper  one; 
and,  under  the  authority  vested  in  this  Court 
by  the  latter  words  of  Section  35  above 
quoted,  permitting  this  Court  to  pass  such 
other  orders  in  the  case  as  may  seem  right  to 


the  Court,  we  pass  the  same  order  as  that 
passed  by  the  Collector,  and  reverse  the  order 
of  the  Deputy  Collector,  setting  aside  the  sale. 
The  appeal  is  dismissed. 


The  21st  July  1865. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Notice  of  Enhancement 

Case  No.  977  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  2jrd 
January  186^,  reversing  a  decision  passed 
by  the  Collector  of  that  District,  dated  the 
24th  November  1864. 

Gudadhur  Banerjee  (Plaintiff),  Appellant, 

versus 

Nund  Lai  Biswas  and  others  (Defendants), 

Respondents, 

Baboos  Juggadanund  Mookerjee  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Brojendro  Coomar  Seal 
for  Respondents. 

A  notice  of  enhancement  under  Section  13,  Act  X.  of 
1859,  is  not  required  to  state  that  it  is  for  the  ensuing 
year. 

The  Judge  below  had  decided  that  the 
notice  under  Section  13  was  illegal  as  not 
stating  that  it  was  for  the  ensuing  year.  He 
decides  the  case  on  this  simple  point.  He  is 
wrong.  The  law  does  not  require  the  speci- 
fication in  the  notice  of  the  words  "  ensuing 
year." 

The  respondent  urges  now  that  this  was 
not  a  notice  under  Section  13,  but  a  demand 
for  a  kubooleut.  After  having  heard  the 
notice  read,  we  are  of  opinion  that  this  is  not 
so. 

We  remand  the  case  for  re-trial  on  the  other 
points  raised  by  the  appellant  below. 


The  21st  July  1865. 
Present  : 

The  Hon'ble  G.  Loch  and  F.A.  Glover, 

•    Judges, 
Assessment  of  Rent  on  Tanks. 
Case  No.  235  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated 
the  14th  September  1864,  modifying  a 
decision  passed  by  the  D^ufy   Collechr 
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of  thai   District,    dated   the   22nd   June 
1864, 

Kuralee  Churn  Banerjee  (Plaintiff), 
Appellant^ 

versus 

Modhoo  Soodun  Pattur  and  others 
(Defendants),  Respondents, 

Baboo  s  Banee  Mad  hub  Banerjee  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Dwarkanath  Sein  for  Respondents. 

A  zemindar  is  entitled  to  as  much  rent  for  his  tanks 
as  is  leviable  on  tanks  in  the  neighbourhood,  without 
reference  to  the  rent  which  Government  may  take  from 
ryots  whose  tanks  it  has  resumed. 

This  was  a  suit  to  assess  rent  on  a  tank 
with  its  banks.  The  Deputy  Collector  made 
enquiry  into  the  rates  prevailing  for  tanks 
in  the  neighbourhood,  and  -fixed  the  rent  at 
one  rupee  per  beegah.  The  Judge  on  ap- 
peal thought  the  rate  excessive,  and  reduced 
it  to  4  annas,  on  the  ground  that  Government, 
in  the  case  of  certain  resumed  tanks,  had 
leased  them  to  their  former  holders  at  2  annas 
a  beegah. 

We  think  that  the  Judge's  order  is  clearly 
wrong.  Act  X.  of  1859  sets  forth  the 
grounds  on  which  rent  can  be  enhanced,  and 
the  system  on  which  they  are  to  be  increas- 
ed. It  specially  mentions  that  a  party  in 
possession  of  land,  as  an  occupant  ryot, 
is  bound  to  pay  a  similar  rate  of  rent  to 
that  paid  by  ryots  for  similar  land  under 
like  circumstances.  The  Deputy  Collector 
has  followed  the  rule,  and,  after  taking  evi- 
dence as  to  the  amount  of  rent  leviable  on 
tanks  in  the  neighbourhood,  has  fixed  that 
rate  on  the  special  appellant.  The  Judge 
has  arbitrarily  reduced  it  to  4  annas,  simply 
because  Government,  acting  as  zemindar, 
chose  to  take  that  rent  from  ryots  whose 
tanks  it  had  resumed.  This  is  manifestly 
no  precedent  in  the  present  case,  nor  does 
the  example  of  Government  bind  the  special 
respondent ;  he  is  entitled  by  law  to  as 
much  rent  for  his  tanks  as  any  other 
neighbour  in  possession  of  a  tank  pays, 
and  this  is  what  the  Deputy  Collector  gave 
him. 

We  reverse  the  Judge's  order  with  costs 
on  special  respondent,  and  remand  the  case 
to  him  in  order  that  he  may  determine  the 
proper  rate  of  rent  with  reference  to  the 
above  remarks* 


The  28th  July  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  J.  B.  Phear, 

Judges. 

Res  judicata — ^Watvor  and  reviTal  of  plea  of— 

Eflfect  of  Waivor. 

Case  No.  808  of  1865  under  Act  X.  of  1859.  - 

Special  Appeal  from  a  decision  passed  by  Mu 
y,  C.  Dodgson,  Judge  of  Mymensin^t 
dated  the  2gth  December  1864,  reversing^ 
decision  passed  by  Mr,  J,  Boxwell,  Assid* 
ant  Collector  of  that  District^  dated  tk 
14th  September  186/f., 

Mugno  Moe  Debya  and  others  (Plaintiffs^ 

Appellants, 

versus 

Hur  Chunder  Raoot  and  others  (Defendants), 

Respondents, 

Baboos  Womesh  Chunder  Banerjee  and 
Romesh  Chunder  Mitter  for  Appellants. 

No  one  for  Respondents. 

A  defendant,  after  havings  waived  his  plea  of  r» 
judicata  in  the  Court  below,  and  consented  to  a  trW 
of  the  suit  on  the  merits,  may  revive  the  plea  in  the 
Court  of  Appeal  on  the  appeal  of  the  plaintiff. 

When,  however,  the  plea  is  waived,  and  the  Court 
with  the  consent  of  both  parties  g'oes  on  with  tbesin(r 
its  decision  will  be  binding  as  between  the  parties. 

Phear,  J, — The  appellant  in  this  case  urge* 
that  the  defendant,  respondent,  having,  wheo 
before  the  Court  of  first  instance,  given  aphis 
plea  that  the  cause  of  action  had  been  pren- 
ously  heard  and  determined,  therefore  the 
Lower  Appellate  Court  had  no  authority  to 
enter  upon  the  question  on  the  occasion  of 
the  plaintiff  appealing. 

We  think  this  contention  cannot  be  sus- 
tained. The  fact  of  the  cause  of  u^^ 
being  a  res  judicata  deprives  the  CtWit  of 
jurisdiction  to  hear  the  suit  which  is  foonded 
upon  it,  and  neither  party  can  insist  that 
the  suit  shall  be  proceeded  with  after  the  Court 
has  become  satisfied  of  the  fact,  whatever  be 
the  mode  in  which  the  question  was  brongjit 
to  its  notice  ;  although,  on  the  other  hand,  if 
the  Court,  notwithstanding  such  fact,  doe8» 
wiih  the  consent  of  the  parties,  go  on  widi 
the  suit,  its  decision  would  be  binding  tt 
between  them. 

The  appellant  further  objects  that  the 
Lower  Appellate  Court  is  wrong  in  its  con* 
elusion  that  the  cause  of  action  before  it  had 
been  previously  heard  and  determined.  Ib 
regard  to  this  point,  as  far  as  we  can  gatbet 
the  factS;  they  seem  to  be  as  follows :  A 
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suit  was  formerly  brought  between  parties 
through  whom  the  present  plaintiff  and  de- 
fendant respectively  claim  to  recover  rent  at 
past  rates,  Rs.  30,  on  certain  old  lands,  and 
at  rupees  21-1  on  new  land.  The  decree  in 
that  case  Is  not  given  in  evidence;  but  the 
record  in  Court  shows  that  an  appeal  from 
it  was  dismissed,  though  the  reasons  for  the 
dismissal  are  not  disclosed.  Now,  to  identify 
the  res  judicata  in  that  case,  with  the  sub- 
stantial cause  of  action  in  the  present  suit, 
the  first  decree  must  have  decided  that  the 
defendant  had  no  new  land ;  that  the  rent 
was  Rs.  16-10-1,  and  that  that  rent  could 
not  be  enhanced.  We  are  totally  unable  to  say 
from  the  materials  laid  before  us  whether 
these  points  were  or  were  not  ruled  in  that 
case ;  and  the  Lower  Appellate  L  ourt,  whose 
decision  in  effect  says  that  they  were  so, 
affords  us  no  guide  whatever  in  its  judgment 
as  to  the  mode  in  which  it  was  led  to  that 
conclusion. 

The  case  is  remanded  to  the  Lower  Appel- 
late Court  for  re-consideraiion ;  and,  if  neces- 
sary, for  re-triat  with  reference  to  the  above 
remarks. 

Steer,  y. — The  first  question  for  decision 
in  this  case  is,  whether  a  defendant,  having 
waived  his  plea  of  res  adjudicata  in  the  Court 
below,  and  having  consented  to  a  trial  of  the 
suit  on  its  merits,  can  revive  the  plea  in 
the  Court  of  Appeal  in  answer  to  the 
plaintiffs'  appeal  ;  and  whether  the  Judge 
can  allow  such  a  plea,  and  hold  the  suit 
barred  by  reason  of  the  cause  of  action  being 
a  res  adjudicata  ? 

I  think  this  can  be  done. 

It  is  another  question  whether  a  Court  can 
allow  of  a  waivor  of  a  plea  of  res  adjudicata 
after  it  is  once  made,  and  the  evidence  has 
been  supplied  in  proof  of  it.  But  a  plea  of 
res  adjudicata  is  one  which  depends  on  proof ; 
and,  if  a  party  by  whom  the  plea  is  raised 
chooses  to  withhold  the  evidence  necessary 
to  establish  the  plea,  the  jurisdiction  is  not 
taken  away  from  the  Court  to  go  into  the 
merits  of  the  case. 

But  the  plea  once  made  may  always  be 
allowed  to  be  revived,  for  it  is  a  plea  which 
affects  the  jurisdiction;  and  the  Judge  is 
always  at  liberty  to  satisfy  himself  by  calling 
for,  and  accepting,  further  proof,  whether 
the  subject-matter  of  the  suit  is  identical 
with  the  subject-matter  of  any  former  suit 
and  between  the  same  parties ;  for  a  Judge 
cannot  knowingly  adjudicate  a  matter  which 
has  been  adjudicated  before  between  the 
same  parties.    In  the  present  case,  the  Judge 


would  have  done  this,  if  his  view  were  that  the 
former  action  was  identical  with  the  pre- 
sent cause  of  action. 

In  the  rest  of  the  judgment,  and  in  the 
order  of  remand,  I  coincide  with  my  colleague, 
whose  order  of  remand  I  have  signed. 


The  31st  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Trespasser— Prescriptive  rig;ht  of  occupancy. 

Case  No.  1228  of  1865,  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Hooghly,  dated  the  8th  Feb- 
ruary j86^,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  1 6th  September  186^. 

Sheikh  Gholam  Hyder  and  others  (Plaintiffs), 

Appellants, 


versus 


Rajah  Poorno  Chander  Roy  and  others  (De- 
fendants), Respondents. 

taboos  Hem  Chunder  Banerjee  and  Romesh 
Ch  under  Mi  tier  for  Appellants. 

Baboos  Issur    Chunder    Chuckerbufty    and 
Oopender  Chunder  Bose  for  Respondents. 

A  person  who  holds  land  without  payment  of  rent 
and  IS  a  trespasser,  acquires  no  prescnptive  right  of 
occupancy. 

The  zemindar  defendant  brought  an  ac- 
tion against  one  Soojaooddeen  for  the  resump- 
tion of  certain  lands  belonging  to  his  estate, 
which  the  said  Soojaooddeen  alleged  to  be 
lakheraj.  The  decree  declared  the  lands  to 
be  "  mil  \'  and  in  executing  that  decree  the 
zemindar  found  the  lands  in  the  occupancy  of 
Hakum,  son  of  Soojaooddeen,  who  stated  that 
he  had  sold  his  right  and  title  in  the  property 
to  Gholam  Hyder,  and  had  then  taken  them 
on  lease  from  his  vendee. 

Gholam  Hyder  brought  the  present  suit 
against  the  zemindar  for  a  pottah  on  fair 
and  equitable  rates  as  having  a  prescriptive 
right  of  occupancy  ;  but  the  Judge  held  that 
a  right  of  occupancy  was  personal;  and,  though 
it  might  descend  to  an  heir,  it  could  not  be 
transferred  to  a  stranger ;  and,  therefore,  the 
plaintiff  was  entitled  to  a  pottah  only  under 
Section  8  of  Act  X.  of  1859,  and  not  under 
Section  6. 

In  special  appeal,  it  is  pleaded  that,  as 
the  resumption  suit  was  brought  under  Sec- 
tion 30,  Regulation  II.  of  1819,  the  resumed 
lands  must,  under  the  provisions  of  Section 
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6,  Regulation  XIX.  of  1793,  be  consideved 
as  a  dependant  talook ;  and,  as  proprietor  of 
such  a  talook,  Hakum  had  power  to  trans- 
fer the  mterests  which  he  possessed.  We 
find  from  the  decree  passed  in  the  resumption 
case  that  the  zemindar  claimed  the  lands  as 
part  of  his  estate,  and,  as  such,  they  were 
decreed  to  him.  The  citing  of  a  wrong  law 
was  immaterial^  as  the  nature  of  the  claim 
was  fully  disclosed^  in  the  plaint  and  decreed. 
This  plea  is  rejected. 

It  is  urged,  secondly,  that,  as  plaintiff's 
vendor  had  a  right  of  occupai>cy,  fae 
could  transfer  it  by  sale ;  and  that  a 
judgment  of  this  Court,  reported  at  page 
86,  Vol.  I.,  of  the  Weekly  Reporter,  had 
determined  that  a  right  of  occupancy  was 
transferable  by  sale.  In  this  case,  however, 
we  have  to  see  whether  plaintiff's  vendor 
bad  a  right  of  occupancy  at  all.  Admitting 
that  he  held  possession  of  the  land  for  more 
than  twelve  years,  yet  it  is  evident  that  he 
held  it  without  payment  of  a  rent.  Now,  as 
the  land  in  question  is  proved  to  have  been 
part  of  the  defendants'  estate,  we  think  the 
plaintiff's  vendor  could  not  plead  prescrip- 
tkm  unless  he  had  paid  rent,  whereas  he  had 
been  holding  the  lands  as  a  trespasser,  and,  as 
such,  had  no  rights  whatever.  We  see  no 
grounds  for  interfering  with  the  order  passed 
by  the  Judge,  and  dismiss  the  appeal  with 
costs. 


The  31st  July  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Presumption  of  uniform  paToient  from  the  Per- 
manent Settlement— Dakhilas  for  20  coosfKUo 
tive  y^ars  not  necessary— Attestation  of— Onus 
proband!  (Plea  of  Mai  land). 

Case  No.  646  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  tlooghly,  dated  the  jgih  De- 
cember i$6^  modifying  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  2 ^d  July  1864, 

Gobind  Kurmokar  (Defendant),  Appellant, 

versus 

Koomudnath  Bhuttacharjee  (Plaintiff), 

Respondent. 

Bahoos  Tarucknath  Sein  and  Dwarkanath 
«!     Banerjee  for  Appellant. 


Baboos  Kishen  Kishore  Ghose  and  Dtvarka^ 
nath  Milter  for  Respondent. 

Dakhilas  need  not  be  for  20  consecutive  years  to  give 
the  benefit  of  the  presumption  of- uniform  payment  frooi 
the  Permanent  Settlement. 

Dakhilas  not  denied  need  not  be  attested. 

The  ont^  of  proving  that  mil  land  is  wrong^ly  held  a& 
lakfieraj,  is  on  the  party  so  pleading. 


In  this  case  plaintiff  sued  to  assess 
fendant's  lands  under  Act  X.  of  1859. 
Defendant's  plea  was  that  he  paid  a  nni* 
form  rate  of  rent  as  to  a  certain  portion  of 
his  land,  and  that  the  rest  was  rent-free^ 
Defendant  filed  copy  of  a  taidad,  and  ^3 
dakhilas  from  1251  to  1269  B.  S.  Tbe  first 
Court  held  that  the  amount  of  no  two  dakhilaa 
agreed,  and  that  they  ''were  not  of  that 
uniform  character  as  to  enable  one  to  calctt- 
late  what  was  the  actual  rent  he  (defeDdamt) 
paid  for  his  holding  annually.''  The  finl 
Court  on  this  held  that  there  was  ''  no  proof 
that  a  uniform  and  unaltered  rate  oi  real 
had  been  paid  since  the  Permanent  Settle- 
ment." As  to  defendant's  claim  to  certain 
lands  as  lakheraj,  the  first  Court  held'  tfaftt 
defendant's  deeds  referred  to  lands  in  Gopee- 
nathpore;  whereas  plaintiff's  suit  was  lo 
assess  lands  as  in  ^]'oapara.  Defendatiit*s 
deed  of  sale  of  6th  Cheyt  1220,  which  specie 
fied  these  lakheraj  lands -to  be  of  Gopeenazb* 
pore,  but  situated  in  Noapara,  was  rej 
by  the  first  Court  as  suspicious,  and 
tradicted  by  plaintiff's  Loazima  papers  fioa 
123110  1264,  which  the  first  Court  beKeyetf 
to  be  genuine.  The  first  Comt,  tfaerefore» 
decided  against  defendant. 

The  defendant  appealed  to  the  Judge,  tffco 
held  that,  as  the  dakhilas  for  the  mil  plots 
were  not  for  20  consecutive  years,  or,  to  use 
his  own  words,  "less  than  20  years  before sok,** 
those  papers  were  "  no  proof  that  the  land 
had  been  held  at  one  uniform  rate  for  20 
years  before  suit,  feven  if  they  weie  true; 
but  as  they  are  unattested,  and  ddendants 
do  not,  in  any  .way,  prove  payment  ai  one 
such  uniform  rate  for  20  years,"  "theplaiiitif 
was  entitled  to  a  decree." 

As  to  the  lakheraj  plots,  the  Judge 
that,  "though  an  issue  on  this  point 
raised  by  the  Deputy  Collector,  the  dtfad" 
ant  did  not  prove  before  the  Ameen  or  be- 
fore the  Deputy  Collector  that  the  deed  rf 
sale  evidencing  defendant's  lakheraj  tite 
was  tpue,  or  that  the  land  was  so  held  hf 
rnem. 

Against  this  decision  defendant  appeals 
specially,  and  urges  {f)  as  to  his  mdllam^ 
that  the  dakhilas  need  not  be  for  S0 
eORsecative  years  in  order  to- give  t^ 
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of  the  favorable  presump^ioii  of  Section  4, 
Act  X.  of  1859;  ^^^'  ^1^^>  ^hat  the  dakhi- 
las  were  not  denied  by  the  plaintiff;  and, 
further,  that  the  Lower  Appellate  Court  has 
not  given  sufficient  reasons  for  discrediting 
the  oral  evidence  produced  to  support  the 
allegation  of  uniform  payment  for  20  years. 

(2.)  As  to  the  lakheraj  land^  that  the 
defendant  has  had  put  on  him  the  burden  of 
proving  the  rent-free  title;  whereas,  by  the 
final  Fall  Bench  decisions  of  this  Court, 
dated  22nd  February  1865,*  the  onus  of 
proving  that  land  heretofore  and  at  the 
decennial  Settlement  m^l  is  improperly  held 
as  lakheraj  land  is  on  plaintiff,  but  plaintiff 
bad  not  had  this  burden  in  any  w^y  put  upon 
him  in  this  case. 

We  are  of  opinion  that  it  is  not  necessary 
that  dakhilas  should  be  for  every  one  of  20 
consecutive  years  in  order  that  a  party 
should  have  the  benefit  of  the  favorable 
presumption  allowed  by  Section  4.  It  will 
be  enough  if  there  is  such  an  amount  of 
evidence  from  them  as  will  justify  a  legal 
presumption  that  -uniform  rent  has  been 
paid  for  20  years;  and  oral  evidence  may 
and  should  be  admitted  and  noticed  if  ten- 
dered to  support  and  confirm  the  plea  of  such 
uniform  payment.  Here,  too,  it  is  specially 
to  be  remarked  that  plaintiff  did  not  deny 
the  dakhilas,  so  that  the  requisition  on  the 
defendant  for  attestation  was  quite  unne- 
cessary. 

As  to  the  lakheraj  land,  we  have  only  to 
refer  the  Judge  to  the  decision  cited,  from 
which  he  will  observe  that  the  plea  taken 
is  in  accordance  with  the  final  ruling  of  the 
Full  Bench  of  the  High  Court. 

We  accordingly  decree  this  appeal,  and 
we  remand  the  case  to  be  re-tried  with  re- 
ference to  the  above  remarks. 


The  I  St  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoon^tb 

Pundit,  Judges, 

Production  of  forged  document  l»y  a  party  to  a 

suit  (Effect  of). 

Case  No.  141 5  of  1865  under  Act  X.  of  1859. 

« 

Special  Appeal  from  a  decision  passed,  bjf 
Mr,  H.  B.  Lawford.,  Judge  of  Jessore^ 
dated  the  i8th  March  186^^  reversing  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  20th  June  186 j. 

*  See  Vol.  II.,  Civil  Rulings,  p.  205. 

▼ol.  III. 


The  Bengal  Indigo  Company  (Defendants), 

Appellants, 

versus 

Tarineepershad  Ghose  ( Plaintiff), 
Respondent, 

Jdr,  J,  S,  RoQhfort  for  AppeUanta. 

Mr.  A.  F,  Lingham  for  Respondent. 

The  production  of  a  forced  document  in  evidence  by 
a  parky  to  a  sui^  does  not  exempt  the  Court  from  a  fuv 
exapiin^tio^  of  tl\e  whole  evidence  addi^ed. 

Ths;  defendants  in  this  case,  the  Bengal 
Indigo  Company,  have  afxpealed  specla% 
from  th^  decree  of  the  Lower  Appellate 
Court,  reversing  the  Depudy  Collector's  de<t 
cision,  which  wa$  in  their  £avor. 

The  suit  was  brought  to  enhance  the  rent. 
of  lan4$  at  Chowgachee,  on  which  an  IndigQ 
Factory  and  buildings  belo^agiog  to  the  Com- 
pany stand.  The  Courts  relied  oa  a  moUf* 
rosee  pottah  of  the  lands  granted. in  iai6, 
to  a  former  proprietor,  at  a  fixed  rent  ol 
sicca  Rupees  92.  The  Deputy  Collector, 
although  holding  the  pottah  to.  be  a  fabiica- 
tion,  nevertheless  found  that  the  defendants 
had  established  a  right  to^  be  protected  from 
enhancemeat  of  rent,  and  in  his  judgment 
substantial  reasons  are  given  for  this  latfeev 
conclusion.  The  receipts  for  rent  pj?oduced 
^nd  proved  expressly  stated  that  the  jumma 
was  mourosee,  and  the  Deputy  CoUeobo^ 
thought  it  improbable  that,  buildings  of  greal 
value  should  be  erected  by  a  lessee  of  landK 
•  without  such  a  pottah. 

The  lands  having  been  let  manyyeavscago^ 
and  the  factory,  <S:c.,  having  been  the  suibiecfc 
of  several  subsequent  tranters,  he  thought  ift 
probable  that  the  origiiiial  pottah  hibd  been' 
lost,  and  that  a  fabricated  pottah  had  bew- 
substituted.  No  material  alteration  ie  the 
.  amount  of  rent  hitherto  paid  is  shown. 

The  Lower  Appellate  Court  concucred  in. 
tbe  finding  that  the  pottah  was.  fabncated^ 
but  not  in  the  other  conclusioii  of'  the  Ds*^ 
puty  Collector.  The  Judge  says:  "When, 
"however,  the  defendants'  pottah  is  found 
"  to  be  not  genuine^  and  whon.  even  in  that, 
"such  as  it  is,  there  is  no  mention  of  the 
"  pottah  being  a  mourosee  one,  nor  any 
"  agreement  as  to  subsequent  holding  oil  the 
"  factory  land  for  ewr  at  the  rent  originally 
"fixed,  I  do  not  considiec  ths^  the  v^OTQ 
''  mention  of  the  defendant  in  the  reoeipta  as 
"mourosee  pottahdar  is  at  al4  suAd^snt 
"proof  that  his  tenure  ia  of  a  Sited  and 
"  mourosee  nature."  The  pottah,  so  for  a^ 
it  can  be  deciphered,  after  stating  the  amjDunt 
of  rent  payable  year  after  year,  migc  mean 
that    no    sum    in    excess  of  that  shall  be 
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demanded,  and  it  has  been  argued  that  the 
Judge  has  misapprehended  the  effect  of  the 
pottah.  As  the  document  itself  has  been  found 
by  both  the  Courts  to  be  a  fabrication,  it  is 
needless  to  consider  the  effect  of  particular 
expressions  contained  in  it. 

The  ground  on  which  this  judgment  is 
defective  is  that,  while  rejecting  the  pottah, 
it  does  not  duly  dispose  of  the  other  material 
evidence  from  which  the  Deputy  Collector 
has  drawn  his  conclusions.  If  the  Lower 
Appellate  Court  meant  to  decide  that  the 
production  in  evidence  on  behalf  of  the  Com- 
pany of  a  document  pronounced  to  be  forged 
was  of  itself  sufficient  to  destroy  the  defend- 
ants' case,  without  reference  to  the  other 
evidence  adduced,  the  Court  was  in  error. 
The  production  of  a  forged  document  in 
evidence  by  a  party  to  the  suit  should  not 
have  the  effect  of  exempting  the  Court  from 
a  full  examination  of  the  whole  of  the  evi- 
dence given.  If  the  real  nature  of  the 
document  may  fairly  be  taken  to  be  known 
to  the  party  who  produced  it,  his  conduct 
raises  a  presumption  against  his  whole  case. 
We  have  already,  ii\  a  former  judgment,  had 
occasion  to  consider  this  question  {see 
Vol.  II.,  Weekly  Reporter,  p.  too).  If  the  de- 
fendants, by  their  agents,  have  knowingly 
given  in  evidence  a  fabricated  document,  a 
grave  presumption  against  the  truth  of  their 
alleged  defence  may  arise.  But  the  Judge 
should  also  take  into  consideration,  not  only 
the  receipts,  but  also  the  other  circumstances 
to  which  the  Deputy  Collector  has  adverted, 
which  make  it  probable  that  the  rent  re- 
served by  the  original  pottah  was  fixed,  and 
not  subject  to  enhancement.  The  Judge 
rightly  held  that  the  presumption,  enacted 
by  Section  6  of  Act  X.  of  1859,  could  not 
arise  in  the  present  case,  the  admitted  origin 
of  the  tenure  being  subsequent  to  the  Perma- 
nent Settlement.  We  remand  the  suit  for 
trial  by  the  Lower  Appellate  Court. 


The  ist  August  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  G.  Campbell, 

Judges, 

Enhancement  of  rent  of  Howala— Proof  of  exist- 
ence of  Howaia— Witnesses  (Enforcing  at- 
tendance of). 

Case  No.  226  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backet-gunge,  dated  the  6th 
December  iS6^,  affirming  a  decision  pass- 


ed by  the  Deputy  Collector  of  that  District, 
dated  the  ijth  June  1864, 

Anund  Lai  Roy  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Ramtonoo    Doss   and   others   (Defendants). 

Respondents, 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellant. 

Baboo  s  Sreenath  Doss  and   Unnoda  Per  shad 
Banerjee  for  Respondents. 

Until  a  plaintiff  shows  that  the  defendant  holds  of 
him  a  rent-paying  howaia,  he  cannot  enhance  the  rent 
thereof. 

No  reasonable  application  to  compel  the  attendance 
of  important  witnesses  should  be  rejected  without  good 
and  sufficient  cause. 

It  is  admitted  by  both  parties  that  defend- 
ant holds  a  zimma  or  talook  under  plaintiff. 
Plaintiff  alleges  that,  apart  from  this  talook, 
defendant  holds  a  howaia,  for  which  he  pays 
a  separate  rent,  and  he  sues  for  enhance- 
ment of  the  rent  of  that  howaia.  Defend- 
ant denies  the  existence  of  any  such  howaia, 
and  says  that  the  land  in  dispute  is  pan  of 
his  talook.  The  effect  of  the  finding  of 
both  the  Courts  below  is  ihat,  in  respect  of 
the  howaia,  no  relation  of  landlord  and 
tenant  has  been  shown  to  exist  between 
plaintiff  and  defendant — in  fact,  that  hiiherlo 
no  such  rent-paying  howaia  exists.  This 
finding  would  be  quite  sufficient  to  dispose  of 
the  suit,  for,  till  plaintiff  shows  that  defend- 
ant holds  of  him  a  rent-paying  howaia,  he 
cannot  possibly  enhance  the  rent  of  that 
which  is  not  shown  to  exist.  In  that  case 
he  must  proceed  against  any  excess  lands  m 
another  way  The  first  grounds  of  spedai 
appeal  are  rejected. 

But,  as  regards  the  latter  groands,  we 
find  that  plaintiff  summoned  a  large  num* 
ber  of  witnesses,  scarcely  any  of  whom 
attended,  and  the  few  whom  he  brought 
were  not  examined.  The  case  was  dis- 
posed of  without  taking  any  measures  to 
enforce  the  attendance  of  the  recusant  wit* 
nesses.  There  was  in  this  a  denial  of  jus- 
tice, and  the  Judge  is  most  entirely  wrong  in 
the  extraordinary  doctrine  propounded  hj 
him,  that  measures  10  compel  attendance 
should  never  be  employed  unless  there  is  an 
absolute  necessity.  We  think  that,  as  a  rule, 
no  reasonable  application  to  compel  the 
attendance  of  important  witnesses  should  be 
rejected  without  good  and  sufficient 
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The  case  is  remanded  to  the  first  Court  in  '  him  in  accordance  with  the  express  pro- 
order  that  plaintiff  may  again  have  an  oppor-  \  visions  of  the  Statute  Law.  We,  therefore, 
tanity  of  adducing'  proof.  remit  ihe  case  to  the  Lower  Courts  in  order 

that  they  may  enquire  fully  and  thoroughly 


The  2nd  August  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Special  Plea  (Rejection  of). 

Case  No.  246  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
yudge  of  the  2^'Pergunnahs,  dated  the 
a*jth  September  186^,  affirming  a  decision 
passed  by  Ihe  Deputy  Collector  of  that  Dis- 
trict, dated  the  28th  July  1864. 

Gora  Chaund  Koloo  Sadookhan  (Defendant), 

Appellant, 

versus 

Doya  Moyee  Dossee  (Plaintiff), 
Respondent, 

Baboo  Nubo  Kishen  Mooketjee  for 
Appellant. 

Baboo  Kallee  Mohun  Doss  for  Respondent. 

The  rejection  of  a  defendant's  special  plea  does  not 
preclude  him  from  obtaining-  the  Court's  assistance  on 
other  pleas. 

Plaintiff  sues  defendant  for  an  enhance- 
ment of  rent-  after  service  of  notice. 

The  defendant  pleads  that  he  holds  a 
mokurruree  tenure  ;  that  the  productive 
power  of  the  land  has  been  increased  by  his 
agency  and  expense  ;  and  that  the  present 
rent  is  higher  than  that  borne  by  lands  of  a 
similar  description  in  the  neighbourhood. 

The  Lower  Courts  found  defendant's  mo- 
kurruree to  be  a  forgery  ;  but,  refusing  to  enter 
into  the  other  pleas  raised  by  defendant, 
decreed  plaintiffs'  suit. 

Defendant  now  appeals  specially,  urging 
that,  notwithstanding  that  the  Lower  Courts 
decreed  against  his  mokurruree  tenure,  they 
should  have  proceeded  to  enquire  into  his 
other  pleas. 

We  think  that  the  fact,  that  defendant's 
mokurruree  or  special  plea  has  been  rejected, 
and  that  the  potlah  set  up  has  been  de- 
clared a  forgery,  does  not  preclude  him  from 
obtaining  from  the  Courts  assistance  on 
those   pleas   which   have   been   pleaded  by 


into  the  other  pleas  raised  by  defendant. 


The  2nd  August  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Presumption  of  uniform  payment  from  Perma* 
nent  Settiement  (Proof  of)* 

Case  No.  241  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  18 th  Novem- 
ber 1864^  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District^  dated  the 
28th  June  1864. 

Radhanath  Sircar  (Plaintiff))  Appellant, 

versus 

Binodee  Paul  and  others  (Defendants), 

Respondents. 

Baboo  Khettermohun  Mookerjee  for 
Appellant. 

Mr,  J.  S.  Rochfort  for  Respondents. 

A  holdin?  at  a  uniform  rate  from  the  Permanent  Set- 
tlement may  be  proved  by  presumption  or  indirect  evi- 
dence. 

This  was  a  suit  for  enhancement  of  rent. 
The  Judge  finds  that  the  rent  has  been  uni- 
form for  twenty-eight  years,  and  that  the 
presumption  of  holding  from  the  Permanent 
Settlement  arises,  and  is  not  rebutted ;  also, 
that  the  land  is  held  within  defined  bound- 
aries, and  that  the  difference  between  four- 
teen cottahs  previous  measurement,  and  fifteen 
cottahs  present  measurement,  is  not  a 
ground  of  enhancement.  Plaintiff  in  spe- 
cial appeal  urges  that  defendant  did  not  spe- 
cially plead  a  holding  from  the  Permanent 
Settlement.  He  pleaded  a  holding  from  his 
ancestors;  and,  in  truth,  the  Act  does  not 
require  a  plea  of  holding  from  the  Permanent 
Settlement.  If  it  is  proved  that  the  land 
has  been  held  at  a  uniform  rate  for  more 
than  twenty  years,  such  a  holding  is,  by 
Section  4,  Act  X.  of  1859,  to  be  presumed, 
unless  the  presumption  is  rebutted  either  by 
evidence  or  admissions  of  the  creation  of  the 
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tenure  at  a  later  date.  It  is  also  urged 
that  the  holding  for  upwards  of  twenty 
years  has  not  been  proved  by  full  legal  and 
direct  proof,  and  that  no  presumption  or  in- 
direct evidence,  however  strong,  can  be  ac- 
cepted. This  contention  is  quite  erroneous. 
If  by  evidence,  direct  or  indirect,  the  holding 
at  a  uniform  rate  is  proved  to  the  satisfac- 
tion of  the  Court,  that  is  enough.  In  this 
case,  the  Judge,  finding  from  evidence  pro- 
duced by  the  plaintiff  himself  that  the  de- 
fendant's father,  twenty-eight  years  ago,  on 
renewing  an  old  pottah,  engaged  to  pay  the 
same  rent  which  is  now  paid,  and,  tsiking  that 
with  the  whole  circumstances  of  the  case, 
was  reasonably  satisfied  that  the  rate  of  rent 
had  not  been  varied  since  that  time. 

It  is  true  that  the  former  pottah  is  not 
produced;  but,  if  the  rent  paid  has,  in  fact, 
been  uniform  for  twenty  years,  and  can  be 
presumed  to  have  been  uniform  from  the 
rermaiient  Settlement,  it  cannot  now  be  varied. 

The  land  is  found  by  the  Judge  to  be  that 
included  within  the  boundaries  formerly  given, 
and  that  is  enough. 

The  appeal  is  dismissed  with  costs. 


The  4th  August  1865. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Posse99lMi--Debtittiir  piroperty  (Assignmiitit  of 

profits  of). 

Cases  i^os.  1094  and  1005  of  1865  under  Ad 

X.  of  1059. 

Spitial  Appeals  from  a  decision  passed  by  the 
Additienal  Judge  o/Jessore,  dated  the  26th 
January  t8&s,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  6th  August  1864, 

Maharanee  Shibessuree  Dabia  (Objector), 

Appellant, 

versus 

Mr.  John  Beckwith  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Sreehath  Doss  for  Appellant. 

Mr,  A,  F.  Ling  ham  vadi'  Baboo  Motee  Lai 
Mookerjee  for  Respondents. 

Actual  possession  is  to  be  looked  to. 
The  profits  of  a  Debuttur  Mehal  may  be  assi^ed  so 
foiig  as  the  Deh  Seha  is  duly  kept  up. 

Thk  pleaders  on  both  sides  admit  that 
these  two  cases  will  be  governed  by  one  and 
the  same  decision. 


Plaintiff,  as  mourose^dar  of  certain  De- 
buttur  Julkur,  sued  one  Pitutnber  Doss  for 
rent  under  a  dowl. 

Defendant,  Pitumber  Doss,  admitted  the 
dowl  and  jummah  claimed. 

A  third  party,  Shibessuree  Dabia,  inter- 
vened, and  alleged  that  she  held  the  jalkar 
in  dispute  under  a  decree,  in  execution  of 
which  possession  had  been  delivered  to  her 
by  erection  of  bamboos;  and  that  she  had 
made  a  settlement  of  the  julkur,  the  rents  of 
which  plaintiff  claimed,  with  one  Bydnath 
Manjee  and  others. 

Bydnath  Manjee  and  others  supported  this 
averment. 

The  first  Court  found  that  the  title  of 
plaintiff's  lessor  had  been  set  aside  by  a  de- 
cree in  favor  of  Shibessuree ;  but  that,  as  the 
plaintiff's  actual  possession  was  proved,  he 
was  entitled  under  Section  77,  Ad  X.  of 
1859,  and  a  decision  of  this  Court,  of  the  4th 
August  1863,  to  a  decree.  The  first  Conrt 
gave  a  decree  accordingly. 

Shibessuree  appealed,  and  the  Lower  Ap- 
pellate Court,  going  fully  into  the  evidence, 
has  held  that,  although  Shibessuree  had  a 
decree  for  possession,  still  the  real  and  actwal 
possession  had  all  along  been  with  plaintiff 
under  a  mourosee  lease  from  one  Joy  Monee, 
and  that  Joy  Monee's  title*  was  clearly  estab* 
lished  nndel-  an  ekrar  on  the  part  of  the 
intervenor. 

There  is  a  special  appeal  on  the  patt  of 
this  intervenor,  viz.,  Sliibessuree,  in  whkfi 
it  is  urged  : — 

ist, — That  Joy  Monee  could -not  aheoUe 
Debuttur  property ;  and 

2nd, — That  the  decree  of  Shibessuree  su- 
persedes, by  the  title  it  gave  and  possession 
granted  in  execution  by  the  Courts,  any  pre- 
vious right  of  Joy  Monee  to  give  a  mourosee 
pottah  to  plaintiff. 

On  the  first  point,  we  remark  that,  from  the 
judgifient  below,  this  point  would  not  seem 
to  have  been  pressed  on  the  Lower  Cooits^ 
But,  be  that  as  ft  may,  we  are  of  opinioa 
that  the  profits  of  a  debuttur  mehal  may  be 
assigned  so  long  as  the  Deb  Seba  be  duty 
kept  up ;  and  that  the  Deb  Seba  was  not  89 
kept  up  in  this  instance  is  not  shown. 

On  the  second  point,  we  are  of  opinkm 
that  both  Courts  have,  in  Tact,  found  on  die ' 
evidence  that  the  intervenor  Shibessuree  had 
neither  title  nor  possession  as  to  the  lands  in 
suit,  and  that  the  ekrar  transferred  the 
former,  while  the  evidence  proved  the  plami* 
iff's  possession. 

In  this  view,  we  dismiss  these  special 
appeals  with  costs. 
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The  14th  June  1865. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief 

2usttce,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Dch,  J.  P.  Norman,  and  Shumbhoonath 
Pundit,  Judges, 

Stiit  fbr  enhancement— Loc^l  investigation 
(Courts  not  honnd  of  their  own  mojtion  to 
order). 

Cases  Nos.  2632  to  2664  of  1864  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr,  E,  S.  Pearson,  Judge  of  Tirkoot, 
dated  the  28th  June  1864,  affirming  a  deci- 
sion passed  by  Mr,  A,  Weeks,  Assistant 
Collector  of  that  District,  dated  the  13th 
May  186^, 

Mr.  C.  McDonald  (Plaintiff),  Appellant, 

versus 

Munar  Roy  and  others  (Defendants), 
Respondents. 

Mr,  JR,  T,  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Baboo  Debendro  Narain  Bose  for  Respond- 
ents. 

Id  a  fornier  suit  the  ryot  failed  to  set  aside  a  notice 
of  enhancement,  it  being  held  that  the  productive  power 
of  the  land  had  increased ;  but  it  was  left  to  a  future 
suit  to  decide  what  thdse  rates  should  be.  This  suit 
having  been  brought  for  that  purpose,  the  plaintiff 
declined  to  adduce  any  further  evidence  than  the  judg- 
ment in  the  former  suit,  which  being  no  evidence  at  all, 
both  the  Lower  Courts  dismissed  the  soit.  Held  that 
the  Lower  Courts  were  not  bound  of  their  own  motion 
to  order  a  local  investigation . 

This  case  was  referred  to  a  Fall  Bench 
by  Justices  Steer  and  Jackson  with  the  fol- 
lowing orders  :- 

Mr,  Justice  Steer, — In  a  former  suit  it  was 
held  that  the  productive  powers  of  the  land 
in  this  case  had  increased  otherwise  than  by 
the  agency  of  the  defendant;  but  it  was  left 
to  an  after-suit  to  decide  what  those  rates 
should  be. 

This  suit  is  the  suit  brought  for  that  pur- 
pose. Both  sides  filed  evidence;  but  the 
evidence  of  the  plaintifF  did  not  establish,  in 
the  opinion  of  the  Court,  that  the  fair  and 
equitable  rate  was  the  rate  claimed  by  the 
plaintifE,  and,  inasmuch  as  he  did  not  peti- 
ttoD  to  have  a  local  investigation  for  the 
purpose  of  ascertaining  what  the  fair  and 
equitable  rates  are, '  the  Judge  thought  he 
had  failed  in  his  suit,  and  dismissed  it. 

1  hold  that,  whereas  in  this  case  a  plaint- 
ifif  gives  some  documentary  evidence  to  prove 
the  enhanced  rent  he  is  entitled  to,  and  that 


evidence  does  not  satisfy  thfe  Court  that  he 
is  entitled  to  the  extent  tlaimed ;  it  is  essen- 
tially a  case  in  which  justice  cannot  be  done 
without  a  local  invesligation,  and  the  judge 
is  quite  in  error  in  supposing  that  a  local 
enquiry  cannot  be  resorted  to  without  a 
direct  application  made  to  the  Court  for  that 
purpose.  The  former  decision  was  conclu- 
sive that  the  plaintiff  was  entitled  to  some 
enhancement.  He  gave  evidence  such  as  it 
was,  as  to  the  rate  he  considered  himself 
tehtitled  to  ;  and,  if  this  evidence  did  not  satis- 
fy the  Court,  it  might,  and  it  ought  in  the 
ends  of  justice,  to  have  ordei-ed  a  local  in- 
vestigation, and  thus  obtained  from  an  inde- 
pendent source  reliable  evidence  to  cleai*  iip 
all  doubt  upon  the  point  a3  to  what  the 
rates  should  be.  1  hold,  therefore,'  that  ilie 
investigation  in  this  case  has  been  defective, 
and  that  that  is  a  proper  ground  for  a  rematia. 
I  would  remand  the  suit  accordingly. 

Mr,  Justice  Jackson, — I  regret  that  I  am 
unable  to  concur  in  the  opinion  which  illy 
colleague  has  recorded  in  this  case. 

The  suit  was  for  enhancement  of  rent 
pursuant  to  notice.  The  ryot  had  in  a 
former  sUit  claimed  exemption  from  the 
enhancement  demanded  in  that  notice  under 
Section  14,  Act  X.  of  1859.  The  ryo^ 
then  claimed  to  hold  at  fixed  rates,  and 
alleged  that  the  ground  upon  which  enhanced 
rent  was  demanded  in  the  notice,  w'i?.,  that 
the  productive  power  of  the  land  had 
increased,  was  false  in  fact.  The  ryot's  suit 
was  dismissed,  his  right  to,  fixed  rates 
disallowed,  and  the  fact  that  the  productive 
power  of  the  land  had  increased  found  to  be 
true.  But  it  was  at  the  same  time  recorded 
that  the  question  as  to  what  was  a  fair  and 
equitable  rate  of  rent,  and  the  extent  to 
which  the  productive  power  of  the  land  had 
increased,  was  left  open  to  decision  in  a 
future  suit  which  it  might  be  expected  that 
the  plaintiff  would  bring.  Accordingly,  this 
suit  is  brought,  and  the  issue  raised  by  the 
Deputy  Collector  is,  what  would  be  a  fair 
and  equitable  rent  for  the  land  ;  the  plaintiff 
adduced,  as  evidence  on  this  point,  the  judg- 
ment of  the  case  in  which  the  ryot  had 
sued  for  exemption 'from  enhancement,  and 
urged  that  that  judgment  was  conclusive 
evidence  as  to  his  right  to  obtain  the 
enhanced  rent  named  in  his  notice.  The 
plaintiff  put  in  no  further  evidence,  and,  as 
the  case  had  been  kept  pending  some  time  on 
his  account,  the  Deputy  Collector  ruled  that 
the  judgment  was  np. evidence  at  all,  ^n^ 
dismissed  the  suit.    The  plaintiff  app^ed. 
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and  the  Judge  confirmed  the  decision  of  the 
Deputy  Collector,  and  threw  out  the  objec- 
tion of  the  plaintiff  that  the  judgment  in  ques- 
tion entitled  him  to  a  decree  for  the  amount  of 
rent  demanded  in  the  notice. 

It  is  now  again  urged  in  special  appeal 
that  that  judgment  having  dismissed  the 
claim  of  the  ryot  to  set  aside  the  notice,  the 
plaintiff  was  entitled  to  a  decree  without 
producing  further  evidence.  It  is  agreed 
that  this  objection  is  worthless ;  that  that 
judgment  only  ruled  that  the  ryot  was  not 
exempted  from  enhancement ;  and  that  it 
left  still  open  the  question  whether  the 
plaintiff  was  entitled  to  any  enhancement, 
and,  if  so,  to  what  extent.  It  certainly 
ruled  that  the  productive  power  of  the 
land  had  increased ;  but  it  was  still  neces- 
sary to  go  into  the  remaining  point,  whether, 
that  ground  being  proved,  the  plaintiff  was, 
under  the  altered  circumstances  of  the  case, 
entitled  to  enhance  the  rent.  That  fact 
would  depend  on  the  extent  to  which  the 
increase  in  productive  power  had  force',  and 
on  the  expenditure  which  the  land  required 
for  cultivation. 

It  is,  then,  said  that,  admitting  this,  the 
Deputy  Collector  was  bound  of  his  own 
accord  to  direct  a  local  investigation,  and 
the  Judge  should,  on  appeal,  have  ordered 
such  an  investigation  for  the  respondent. 
It  is  contended  that  this  was  a  matter  within 
the  discretion  of  the  Court. 

I  think  the  Deputy  Collector  was  not  at 
all  bound  to  direct  a  local  investigation. 
He  was  right  to  call  upon  the  plaintiff  to 
prove  that  the  rates  he  demanded  were 
fair  and  equitable.  He  appears  to  have 
kept  the  case  pending  for  some  time  to 
enable  the  plaintiff  to  give  his  evidence  on 
this  issue,  and  to  have  only  dismissed  it 
when  the  plaintiff  declined  to  give  any  fur- 
ther evidence  than  the  judgment  in  the 
former  case,  which  was,  in  fact,  no  evidence 
at  all.  The  plaintiff  might,  as  the  Judge 
on  appeal  says,  have  asked  for  a  local 
investigation,  but  he  did  not.  He  rested 
his  case  on  the  judgment,  and  accordingly 
lost  it.  Before  the  Judge  the  plaintiff 
again  rested  his  case  on  the  judgment ;  but 
the  Judge  very  properly  confirmed  the 
decision  of  the  Deputy  Collector.  It  is 
too  late  now  for  the  appellant  to  ask  for  a 
local  investigation,  and  I  cannot  see  that 
there  has  been  any  error  in  law  in  the 
procedure  in  the  Courts  not  ordering  a 
local  investigation  of  their  own  accord.  A 
plaintiff,  when  he  brings  his  case,  parti- 
cularly one  of  enhancement,  js  bound  to  be 


ready  to  furnish  his  evidence  ;  and,  if  he  £ails 
to  produce  it  when  called  upon,  his  suit 
must  be  dismissed.  It  is  very  hard  upon 
ryots  that  they  should  not  know  what  rent 
they  are  to  pay  for  the  past  two  years,  and 
that  suits  for  enhancement  should  remam 
pending  over  them,  because  the  plaintiff  it 
not  ready  to  prove  what  rents  they  oQgta 
to  pay. 

I  would  dismiss  this  appeal  with  costs. 

Judgment  of  the  Full  Bench. — ^We  agree 
with  Mr.  Justice  Elphinstone  Jackson  iD  this 
case.  We  think  that  there  was  no  error  in 
law,  and  that  the  Judge  was  not  bound 
to  grant  a  local  investigation.  The  decree  kA 
the  Lower  Court  is  accordingly  affirmed  with 
costs. 


The  7th  August  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover 

Judges. 

Suit  for  rent—Claim  by  intenrenor— Appeal  to 
Juds:e— Appellate  Court  (bound  to  decide 
where  sufficient  evidence  on  record). 

Csse  No.  574  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  ike 
Judge  of  Rungpore,  dated  the  8fh  Decem- 
ber i86^y  reversing  a  decision  passed  by  ike. 
Deputy  Collector  of  that  District,  dated  ike 
loth  May  1864.] 

Punchanun  Koonwur  and  others  (Plaintifis), 

Appellants, 

versus 

Luckhee  Preea  Debia  and  others  (Defendants^, 

Respondents. 

Baboo  Bungsheedhur  Sein  for  Appellants. 

Bahoos  Greeja  Sunkur  Mojoomdar  and 
Bhuggobutty  Churn  Ghoseior  Respondents. 


Where  a  Deputy  Collector,  in  trying^  a 
under  Section  77,  Act  X.  of  1859,  in  a  suit  for 
below  100  rupees,  goes  beyond  the  scope  of  the  law. 
and}  instead  of  merely  deciding  who  is  in  the  btmd 
fide  receipt  of  the  rent,  goes  also  into  questions  of 
title,  and  decides  the  right  to  receive  rent  as  between 
the  plaintiff  and  the  intervenor,  the  appeal  lies  to 
the  judge,  and  not  to  the  Collector. 

In  such  a  case  the  Judge,  instead  of  remand- 
ing the  case  to  the  Deputy  Collector  for  tdeA 
of  the  right jssue,  is  bound,  under  Section  353,  Adt 
VIII.  of  1859,  to  determine, the  case  hnally,  if  tlie 
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evidence  on  the  record  is  sufficient  to  enable  him  to 
pass  a  satisfactory  judgment. 

This  was  a  suit  for  arrears  of  rent  amount- 
ing to  rupees  11-7-2-17.  The  praintiff  was 
a  small  lakherajdar,  and  stated  that  the 
ryot  Durbaroo  held  8  doons  of  his  land 
at  the  rent  above  stated.  Two  parties  inter- 
vened under  Section  77  of  Act  X.  of  1859: 
Luckhee  Preea  Debia,  the  zemindar,  and  Ro- 
beeooUah,  a  jotedar,  who  had  purchased  his 
rights  under  her. 

The  Deputy  Collector  found  for  the  plaint- 
iff. But  the  Judge  on  appeal  held  that  the 
t'otedar,  Robeeoollah,  was  the  person  who 
lad  hitherto  bond  fide  received  and  enjoyed 
the  rents  of  the  land,  and  therefore  dismissed 
the  plaintiff's  case. 

It  is  urged  ia  special  appeal  that  the 
Judge  had  no  jurisdiction,  the  value  of  the 
suit  being  under  100  rupees  (Section  155, 
Act  X.  of  1859). 

This  objection  must,  to  a  certain  extent, 
be  allowed.  Ordinarily,  no  doubt,  the  appeal 
'would  lie  to  the  Collector  and  not  to  the 
Judge,  and  a  Full  Bench  of  this  Court  has  so 
ruled  it.  But  in  the  present  case  the  De- 
puty Collector,  in  trying  the  claim  under 
Section  y^,  went  beyond  the  scope  of  the 
law,  and,  instead  of  merely  deciding,  as 
be  ought  to  have  done,  who  had  been  in 
bond  fide  receipt  of  the  rent,  went  also  into 
questions  of  title,  and  decided  the  right  to 
receive  rent  as  between  the  plaintiff  and  the 
intervenors.  Under  such  circumstances,  the 
appeal  would  lie  to  the  Judge  (S.  D.  A. 
Rep.,  March  1862,  pp.  73-76;  and  3  Suther- 
land's Weekly  Reporter,  p.  27). 

It  is  further  contended  by  the  special 
appellant  that,  admitting  the  appeal  to  lie  to 
the  Judge,  that  functionary  was  not  compe- 
tent to  go  into  the  merits  of  the  case ;  he 
ought  to  have  pointed  out  the  Deputy  Col- 
lector's error  in  going  out  of  the  record,  and 
have  remanded  the  case  to  him  for  trial  of 
the  right  issue. 

This  point  has,  we  observe,  been  decided 
the  other  way  in  the  ruling  of  the  Divisional 
Bench  of  this  Court  above  quoted  (Beebee 
Janaeerun  versus  Nichuk  Thakoor).  It  was 
then  held,  and  we  think  correctly,  that,  an 
appeal  having  been  properly  made  to  the 
Judge  in  a  precisely  similar  case  to  the  one 
we  are  now  considering,  the  procedure  to 
guide  him  in  hearing  that  appeal  is  that 
laid  down  in  Act  VIII.  of  1859;  ^"^  ^^^^ 
under  Section  353  of  that  Act,  the  Judge 
was  bound  iinallv  to  determine  the  case  if 
the  evidence  upon  the  record  was  sufficient  to 
enable  him  to  pass  a  satisfactory  judgment. 


There  is  no  contention  in  this  appeal  that 
the  Judge  did  not  come  to  a  right  decision  on 
the  merits  of  the  case ;  the  only  points  taken 
in  special  appeal  are  those  above  considered. 

We  dismiss  the  special  appeal  With  costs. 


The  8  th  August  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Limitation— Suit  to  contest  decision  under 
Section  77  of  Act  X.  of  1859. 

Cases  Nos.  969,  970,  and  971  of  1865. 

Special  Appeals  from  a  decision  passed  hy  the 
Judge  of  Backer  gun ge^  dated  the  nth 
January  186^^  reversing  a  decision  passed 

by  the  Moonsiff  of  that  District,  dated  the 
28th  March  1864. 

Neemaye  Joogy  and  others  (Plaintiffs), 

Appellants, 
versus 

Afsurooddeen  Mahomed  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Greeja  Sunker  Mojoomdar  for 
Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Kalee 
Mohun  Doss  for  Respondents. 

The  time  allowed  to  contest  a  decision  under  Section 
Tjy  Act  X.  of  1659,  is  one  year  from  the  date  of  the 
Collector's  decision,  and  not  from  that  of  the  Judge, 
although  the  Collector's  decision  may  have  been  favor- 
able, and  the  Judge's  adverse,  to  the  plaintiff. 

In  the  first  two  of  these  cases,  the  decision 
of  the  Judge  is  correct  in  law.  The  time 
allowed  to  contest  a  suit  under  Section  77  of 
Act  X.  of  1859  is  one  year  from  the  date  of 
the  Collector's  decision.  It  is  urged,  indeed, 
that  the  time  shouKl  run,  not  from  the  date 
of  the  Collector's  decision,  but  from  that  of 
the  Judge;  the  former  being  favorable  to 
the  special  appellant  as  regards  the  property 
claimed  in  Suit  No.  969,  and  the  latter  only 
being  adverse.  But  the  words  of  the  law 
are  precise,  and  the  plaintiff  should  have 
taken  care,  after  the  appeal  was  adverse  to 
him,  to  have  sued  within  one  year  from  the 
date  of  the  Collector's  decision,  which  he 
might  easily  have  done,  as  he  had  still  more 
than  two  months  left  to  him.    The  case  No, 
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070  is  still  more  against  the  plaintiff;  for 
tnere  the  decision  of  the  first  was  not 
favorable,  but  adverse  to  him.  This  disposes 
of  two  appeals.  On  the  last  case,  No.  971, 
we  observe  that  th^  decision  all  turned  on 
facts  and  evidence,  and  that  no  Ia^y  point  can 
be  made  out. 

We  dismiss  the  three  appeals  with  costs. 


The  9th  August  1865. 

Present  : 

Thfe  Hon'ble  C.  Steer  and  J.  B.  Phear, 

Judges, 

S^it  of  onder-tenur^ — ^^oa-registration  of  under- 
tenant's name  in  Zemindar's  register — ^Juris- 
diction (of  Civil  Court) — Non-intervention 
under  Section  106,  Act  X.  of  1859. 

Case  No.  1065  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr, 
T,  C.  Penningtotiy  Principal  Sudder  Ameen 
of  Dacca,  dated  the  gth  January  t86^, 
affirming  a  decision  passed  hy  the  Moonsiff 
of  that  District,  dated  the  2gth  April 
1864. 

Mooktokashee  Dassia  (Plaintiff),  Appellant y 

versus 

Brojunder  Coomar  Roy  and  others  (Defend- 
ants), Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos  Kali  Mohun  Doss  and  Hem  Chunder 
Banerjee  for  Respondents. 

An  under-tenant  inav  sue  to  recover  his  under-tenurc 
sold  by  his  zemindar  for  arrears  of  rent,  although  his 
name  does  not  appear  in  the  zemindar's  register. 

He  may  also  prefer  his  clai»n  in  the  Civil  Court, 
althoagh  he  did  not  previously  intervene  in  the  CoUec- 
:or's  Court  under  Section  io<5,  Act  X.  of  I659. 

This  is  a  suit  brought  to  recover  a  certain 
under-teniu-e  which  has  been  sold  by  the 
zemindars  for  arrears  of  rent.  Both  the 
Lower  Courts  dismissed  the  suit,  on  the 
ground  that  the  plaintiff  had  not  made  out 
any  title  to  the  tenure. 

On  special  appeal,  the  plaintiff  urges  that 
the  Lower  Appellate  Court,  in  deciding  the 
question  of  title,  has  omitted  to  give  consi-  I 


deration  to  certain  receipts  for  rent  pro- 
duced by  the  plaintiff  as  given  to  her  prede- 
cessor by  the  zemindar.  It,  in  fact,  s^^ms 
that  the  Lower  Appellate  Court  copstdered 
that  no  one  could  have  a  right  to  brin^  a  suk 
of  this  kind,  unless  his  name  actually  appeal- 
ed in  the  zemindar's  papers,  ai^d  has  looked 
at  no  evidence  which  did  not  bear  inunp- 
diately  on  this  point.  We  think  that  this  is 
a  mistake  qf  l^w.  Quite  apart  fioo^  tlie 
question  whether  one  who  has^of  his  oyrafaol^ 
omitted  to  i;egi$ter  can  sue,  it  is  po^ible  that 
the  non-appearance  of  the  plaintiff's  naog^ 
in  the  ^emindar^s  register  may  not  be  dne  to 
her  own  laches,  but  to  quite  a  different  aet  of 
causes.  If,  mqreover,  a  zemipdar  choose  to 
accept  rent  from  a  person  who  is  not  Eegi%* 
tered,  he  cannot  afterwards  take  advantage 
of  the  non- registration.  Consequently  th^ 
receipts  put  forward  by  the  plaintiff,  ani 
even  the  character  of  the  transactions,  whid| 
terminated  in  the  sale  of  the  tenure  for  al- 
leged arrears  of  rent,  as  being  all  higfa^ 
important  towards  .elucidating  the  ei^act 
nature  of  the  position  in  which  the  plaintill 
stood  relative  to  the  tenure  in  queatio^k 
ought  to  have  been  looked  at  and  enqtiiie(| 
into  by  the  Lower  Appellate  Court. 

On  the  side  of  the  respondent,  we  hav^ 
been  pressed  with  argument  that  the  plainlt 
iff  has  no  locus  standi  in  the  Civil  Couit  at 
all,  because  she  did  not,  in  pursuance  <A  ^eo* 
tion  106  of  Act  X.  .of  1859,  previously  uk 
tervene  in  the  Collector's  Court.  To  tfa^ 
we  answer,  that  we  find  no  words  in 
106,  107,  and  151,  or,  indeed,  in  any 
part  of  Act  X.  of  1859,  ^hich  have  0ie 
effect  of  prescribing  an  exclusive  mode  of 
suit  in  this  case  ;  and  it  is  a  maxim  of  Eo^- 
lish  jurisprudence  that  no  subject  of  the 
Queen  is  to  be  held  barred  from  preferriiiig' 
his  suit  in  the  Civil  Courts  of  the  coui^tiy 
otherwise  than  by  the  express  words  of  thie^ 
Legislature.  Of  course,  when  a  pwr^r  Uc% 
by,  and  omits  to  assert  his  right  on  the  fiiat 
'occasion,  when  he  has  the  opportunity  of  80^ 
doing,  this  inaction,  if  unexplained,  will,  tn 
subsequent  proceedings,  give  rise  to  adverse 
presumptions  against  him.  But,  in  ouropinioi^ 
no  other  disadvantage  than  this  attaches  to 
one  who  prefers  in  the  Civil  Court  a  claim 
like  that  of  the  present  plaintiff  withoul^ 
having  first  taken  the  steps  mentioned  ia 
Section  106  of  Act  X.  of  1859  for  asseitii^ 
it  before  the  Collector. 

This  case  must  be  sent  back  to  the  Loivar 
Appellate  Court  for  re-trial,  subject  to  dva 
above  remarks. 
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The  9th  August  1865. 

Present : 

The  "Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Limitation — Application  for  execution  of  decree. 
Case  No.  238  of  1865  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed 

by  the  Judge  of  Mymensingh,  dated  the 

i^th  February  186 ^y  affirming  an  order 

passed  by  the   Deputy    Collector   of  that 

District i  dated  the  yth  November  186^, 

Bimola  Debia  Chowdhrain  and  another 
(Decree-holders),  Appellants, 

versus 

Nilkant  Sein  and  others  (Judgment-debtors), 

Respondents, 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

No  one  for  Respondents. 

An  application  for  the  execution  of  a  decree  under 
Act  X.  of  1859  cannot  be  complied  with  under  Section  92 
after  the  expiry  of  3  years  from  the  date  of  the  decree, 
on  the  ground  of  intermediate  applications  and  proceed- 
ings in  execution. 

This  is  an  application  for  the  execution  of 
a  decree  under  Act  X.  of  1859,  after  the 
expiry  of  three  years  from  the  date  of  the 
decree.  The  Judge  holds  that,  notwithstand- 
ing certain  intermediate  applications  and  pro- 
ceedings in  execution,  this  application  cannot 
be  complied  with  under  the  provisions  of  Sec- 
tion 92,  Act  X.  of  1859,  and  we  consider  that 
the  Judge's  opinion  is  correct.  It  is  contended 
that  the  words  of  the  above  Section  refer  only 
to  a  first  application  for  execution.  We  think 
that  the  object  of  the  law  was  to  oblige  parties 
holding  decrees  for  rent  under  500  rupees 
to  execute  their  decrees  within  three  years; 
and,  if  they  failed  to  do  so,  the  decree,  or  so 
mnch  of  it  as  remained  unsatisfied,  became 
infructuous.  Under  this  view  of  the  law,  we 
reject  the  appeal. 


The  loth  August  1865. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Notice  of  enhancement— Service  of,  by  farmer 
instead  of  by  Zemindar. 

Case  No.  1169  of  1865  under  Act  X.  of 

1859. 

voL  HI, 


special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  nth 
February  186^,  affirming  a  decision  passed 
by  the  Deputy  Collector  cf  that  District, 
dated  the  igth  August  1864, 

Binode  Lai  Ghose  (Plaintiff),  Appellant^ 

versus 

Mr.  Mackenzie  (Defendant),  Respondent. 

Baboos  Banee  Madhub  Banerjee  and 
Oopendur  Chunder  Bose  for  Appellant. 

Mr,  G,  C,  Paul  and  Baboo  Mohinee  Mohun 
Roy  for  Respondent. 

According  to  Section  13,  Act  X.  of  1859,  a  notice  of  en- 
hancement must  be  served  by  the  farmer,  and  not  the 
zemindar,  as  the  person  to  whom  "  the  rent  is  payable/' 
notwithstanding  an  agreement  between  the  zemindar 
and  the  farmer,  by  which  the  zemindar  reserved  to  him- 
self the  right  of  serving  notices  of  enhancement. 

We  have  heard  both  parties  fully  on  this 
appeal.  We  agree  with  the  Lower  Court 
that  the  relation  of  landlord  and  tenant  has 
not  been  established,  and  that  the  notice  has 
not  been  served  on  the  defendant  in  the 
mode  contemplated  by  law.  The  plaintiff, 
it  is  true,  made  an  agreement  with  the 
farmer,  his  own  lessee,  by  which  he  reserved 
to  himself  the  right  of  serving  notices  of 
enhancement,  and  of  benefiting  by  the 
enhanced  rents,  under  the  law  as  it  then 
stood,  subject  only  to  the  effect  of  any  future 
laws.  Now,  after  the  agreement.  Act  X. 
came  into  operation,  and  by  Section  13  of 
that  enactment  the  notice  must  be  served  by 
the  "  person  to  whom  the  rent  is  payable." 
We  agree  with  the  Judge  that  by  this 
term  is  meant  the  ordinary  rent,  or  the  rent 
payable  for  the  past  year  ;  the  future  en- 
hanceable  rent  was  not  intended.  The  law, 
which  was  intended  to  simplify  matters 
between  landlord  and  tenant,  could  never 
have  meant  to  provide  for  complications  of 
this  kind.  Reading,  then,  the  words  in  this 
light,  and  holding  them  to  be  precise,  clear, 
and  imperative,  we  think  that  the  notice,  to 
have  been  legal,  should  have  been  served  by 
the  farmer,  as  the  only  person  who  stood,  to 
the  tenant  sued,  in  the  light  of  landlord  at 
the  time. 

In  this  view,  we  confirm  the  decision,  and 
dismiss  the  appeal  with  costs. 
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The  loth  August  1865. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

'  Karr,  Judges. 

Order  of  Judge  admitting  insufficientlv  stamped 
document — No  Special  Appeal  u-om. 

Case  No.  980  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-Pergunnahs,  dated  the  loth 
January ^186^,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  2gth  August  1864, 

Goluck  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

Sheikh  Khan  Mahomed  Khansama  and 
another  (Defendants),  Respondents, 

Baboo  Bungseedhur  Sein  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for  Re- 
spondents. 

Under  Clause  i.  Section  17,  Act  X.  of  1862,  no  special 
appeal  lies  from  the  order  of  a  Jud^e  admitting  an  in- 
sufficiently stamped  pottahon  payment  of  full  stamp  and 

The  point  sought  to  be  taken  is  that  the 
Judge  was  wrong,  under  the  law  applica- 
ble, in  admitting  the  pottah  insufficiently 
stamped,  on  payment  of  the  full  stamp  and 
fine.  But  the  pleader  for  the  appellant  has 
omitted  to  note  that,  under  Section  17 
Clause  I,  of  Act  X.  of  1862,  the  order  of  the 
Judge,  admitting  the  document,  is  final.  This 
is  conclusive,  and  bars  the  present  appeal  • 
and,  no  other  point  being  pleaded,  we  dismiss 
the  same  with  costs. 


The  loth  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Jurisdiction  (of  Civil  CourtKClaim  for  sale  of 

Pan  on  Haut  days. 

Case  No.  103 1  of  1865  under  Act  X  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24^Pergunnahs,  dated  the  '^oth 
November  1864,  affirming  a  decision  pissed 
by  the  Deputy  Collector   of  that  District 
dated  the  12th  A  ugust  1864, 


Hurrish  Chunder  Koond  (Phintiff),  AppeU 

lantf 

versus 

Gopal  Barooye  and  others  (Defendants), 
Respondents. 

Baboos  Tarrucknath  Sein  and  Dwarkanaik 

Mookerjee  for  Appellant. 

Bahoo  Khetter  Mohun  Mookerjee  for 
Respondents. 

A  claim  for  a  leg^al  due  or  cess  arisin^^  out  of  tbe 
pnvileg-e  of  selling:  p&n  on  hAut  days  is  cognixable  m 
the  Civil  Court,  and  not  in  the  Collector's. 

We  have  heard  the  pleader  for  the  appd* 
lant,  but  are  convinced  that  the  view  of  the 
Judge  is  correct.  There  is  no  kubooleut  held 
by  the  plaintiff  from  the  defendants  for  die 
year  claimed,  nor  is  there  any  specific  poraon 
of  land  said  to  be  held  by  the  defendants  far 
the  purpose  of  selling  pdn.  The  claim  is  nol» 
therefore,  one  on  land.  It  is  a  claim  for  a 
legal  due  or  cess  arising  out  of  the  privil^s 
of  selling  pdn  on  hftut  days.  As  such,  E 
would  be  cognizable  in  the  Civil  Court.  The 
case  reported  at  page  453  of  Hay's  Repoita^ 
17th  November  1862,  seems  exactly  in  point 
The  decision  of  the  Deputy  Collector,  wfakk 
was  without  jurisdiction,  is  set  aside,  and  this 
appeal  is  dismissed  with  costs. 


The  nth  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 

Karr,  Judges, 

Remand  for  trial  on  merits,  no  bar  to 
on  issue  of  limitation. 

Case  No.  166  of  1865  under  Act  X.  of  1859, 

Regular  Appeal  from  a  decision  patui  fy  ike 
Collector  of  Howrah,  dated  the  Jjrrf  JRf*. 

ruary  186^, 

Rajah  Tej  Kishen  Roy  (PlaintiflF),  AppeUmU^ 

versus 

Shib  Chunder  Bose  (Defendant),  Resp{mdenL 

Baboo  Nil  Madhub  Sein  for  Appellant 

Baboo  Banee  Madhub  Banerjee  for 
Respondent. 

The  remand  of  a  case  for  trial  on  the  merits  (affcrr 
attirmative  decision  on  the  point  of  jurisdictiott) dl 
not  prevent  adjudication  upon  any  other  issue  "^  * 
in  the  case  (£».  g,,  the  issue  of  limitation). 

This  was  a  suit  brought  by  the  zemindttt 
of  Bar  Bosoondree  Dossur  against  the 
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of  the  surety  of  a  naib^  for  monies  received 
by  the  said  naib  in  the  course  of  his 
employment.  The  amount  involved  in  the 
suit  was  Co/s  rupees  13,241-13-13,  and  the 
claim  was  made  under  the  provisions  of 
Section  24,  Act  X.  of  1859. 

Date  of  plaint,  17th  Pous  1268  B.  S. 

The  Deputy  Collecior  of  Howrah  held 
that  a  suit  of  this  nature  would  not  lie  under 
the  provisions  of  Section  24,  Aft  X.  of  1859, 
against  the  heirs  of  the  surety.  The  case 
was  struck  off  the  file  as  not  cognizable. 

On  appeal,  this  Court  (present  Justices 
Norman  and  Seton-Karr)  remanded  the  suit 
on  the  30th  August  1864.  The  Court  ob- 
served that,''  on  a  careful  consideration  of  the 
"  terms  of  the  surety-bond,  they  were  of  opinion 
<*  that  the  liability  of  the  heirs  of  the  surety 
«  was  not  determined  by  his  death ;  and  that 
"the  suit  was  properly  brought  under  Sec- 
^'tion  24  of  Aft  X.  of  1859  before  the  CoUec- 
"tor."  The  case  was  remitted  for  trial  on 
the  merits. 

The  Deputy  Collector  held  that,  as  the 
agency  of  the  naib  terminated  in  the  month  of 
Bhadro  1267,  and  the  present  suit  was  not 
brought  until  Pous  1268,  it  was  barred  under 
the  provisions  of  Section  33  of  the  Act. 

In  appeal  it  is  contended  that,  as  this  Court 
remanded  the  suit  for  trial  on  the  merits,  the 
Lower  Court  was  wrong  in  taking  up  the 
point  of  limitation  and  dismissing  the  case. 

This  Court,  it  is  true,  remanded  the  case, 
but  solely  because  it  was  of  opinion  that  the 
Collector  had  jurisdiction.  There  was  no- 
thing in  the  order  of  remand  to  prevent 
an  adjudication  upon  "any  other  issue  which 
might  arise  in  the  case. 

The  pleader  for  the  respondent  in  the 
Court  below  took  the  objection  that  the  suit 
was  barred,  and  the  plaintiff  did  not  appear 
to  have  been  taken  by  surprise,  for  evidence 
was  adduced  by  him  to  attempt  to  prove  that 
the  incumbency  of  the  naib  lasted  beyond 
Bhadro  1267  B.  S. 

We  have  read  the  evidence  on  the  point, 
aad  entirely  concur  with  the  Lower  Court 
that  it  is  quite  insufficient  to  establish  the 
averments  of  the  plaintiff  that  the  agency 
of  the  naib  extended  beyond  Bhadro  1267. 
In  the  plaint  it  is  stated  that  the  naib  was 
employed  /or  a  few  days  in  1267  B.  S., 
and  that  he  died  in  Magh. 

The  suit  having  been  admittedly  brought 
tn  Pous  1268,  and  the  agency  of  the  naib 
having  clearly  determined  in  Bhadro  1267, 
Um  suit  is  beyond   time  {vide  Section   33, 


Act  X.  of  1859),  and  has  been  properly  dis- 
missed. We  observe  that  one  of  the  wit- 
nesses for  the  plaintiff  admits  that  the  naib 
became  a  lessee  of  the  estate  in  dispute  in 
Bhadro  1 267  B.  S. ;  but  we  are  asked  to  believe 
that,  though  lessee,  he  acted  in  his  capacity  of 
naib.  This  averment  is  most  improbable,  and 
has  not  been  proved. 

We  dismiss  the  appeal  with  costs  and  in- 
terest payable  by  the  appellant. 


The  nth  August  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Jurisdiction — Suit  for  rent  in  respect  of 
unassessed  jummoi  land. 

Case  No.  123  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the   . 
Officiating  Additional  Judge  0/  Nuddea^ 
dated  the  J 6th  December  1864^  reversing  a 
decision  passed  by  the  Assistant  Collector  of 
that  District y  dated  the  jrd  September  iS6^. 

Mirzan  Biswas  (Defendant),  Appellant, 

versus 

Mr.  R.  T.  HUls  (Plaintiff),  Respondent, 

Mr.  R.  E.  Twidale  for  Appellant. 

Mr,  A.  F,  Lingham  for  Respondent. 

A  suit  will  lie  under  Act  X.  of  185^  for  arrears  of  rent 
in  respect  of  jummai  land  on  which  no  rent  has  yet 
been  assessed,  the  rate  being"  fixed  according  to  the 
rates  prevailing  in  the  market  for  similar  land. 

In  this  case  a  suit  for  arrears  of  rent  has 
been  preferred  against  the  defendant,  on  the 
allegation  that  he  has  been  holding  posses- 
sion of  70  beegahs  of  land,  which  are  not 
included  within  \\\s  jummai  \2indi.  The  first 
Court  dismissed  the  suit,  on  the  ground  that 
such  a  suit  would  not  lie  until  rent  had  been 
regularly  assessed  on  the  land  after  due  notice 
under  Section  13,  Act  X.  of  1859.  The 
Appellate  Court  overruled  this  objection,  and 
awarded  the  plaintiff  a  fair  rate  of  rent, 
because  the  defendant  admitted  that  the  land, 
for  which  rent  was  demanded,  was  a  portion 
of  \i\s  jummai  land. 

The  first  ground  taken  on  special  appeal 
is  that,  as  no  rate  of  rent  has  been  fixed  or 
arranged  between  the  parties  as  respects  this 
land,  the  plaintiff  cannot  recover  rent  for  that 
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land,  and  that  no  suit  will  lie  under  Act  X. 
of  1859.  We  observe  that  it  is  admitted  that 
the  plaintiff  and  defendant  stand  in  the 
position  of  landlord  and  tenant  as  respects 
o/h^r  land  in  the  village.  It  is  said  that 
they  do  not  hold  that  position  as  respects 
/kts  land.  But  there  exists  in  the  district 
of  Kishnagur  a  custom  under  which  tenants 
can  cultivate  land  which  is  not  directlv  let 
out  to  other  tenants,  but  remains  '*  kAas 
khamar^'  on  payment  of  certain  high  rates 
of  rent.  In  the  case  of  such  tenants,  there 
exists  an  implied  agreement  between  the 
parties  that  such  rent  shall  be  paid  ;  and  the 
amount  of  land  so  cultivated  and  the  rent  to 
be  paid  for  it  are  ascertained  each  year  by 
actual  measurement.  The  lands  in  question 
are  called  *'  ooibundee**  lands,  and  the  rents 
are  calculated  at  what  are  called  oothundee 
rates.  The  plaintiff  in  this  suit  has  sued 
for  the  rent  of  the  excess  land  held  by  the 
defendant  at  oothundee  rates;  but  he  had 
not  calculated  the  rent  only  upon  the  land 
which  has  been  cultivated  by  the  tenants  as 
ascertained  by  annual  measurement,  but  by 
a  general  rate  on  the  whole  land.  The 
plaintiff  has  been  obliged  to  adopt  this  plan, 
because  the  defendant  held  the  land  secretly, 
and  without  the  cognizance  of  tlie  plaintiff. 
We  think  that,  under  the  circumstances,  the 
plaintiff  is  entitled  to  rent  for  the  land,  and 
that  a  suit  under  Act  X.  of  1859  will  lie  for 
arrears  of  rent ;  but  that  that  rent  must 
be  calculated,  not  according  to  oothundee 
rates,  but  at  the  rates  prevalent  in  the 
market  for  jummdi  lands.  The  Judge  has 
followed  this  rule,  and  we,  therefore,  see  no 
reason  to  interfere  with  his  judgment,  and 
dismiss  this  appeal  with  costs. 


The  nth  August  1865. 

Present : 

The  Hon*ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Enhancement — Rule  of  proportion  (not  applicable 
to  certain  cases)— Principle  of  assessment  not 
affected  by  magnitude  of  present  holding. 

Case  No.  ii  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  hy 
Mr.  R,  T,  Sevestre,  Deputy  Collector  of 
the  24-PergunnahSi  dated  the  i^th  Octoher 
1863. 

Jadub  Chunder  Holdar  (Defendant), 
Appellant, 

versus 

Etburry  Lushkur  and  others  (^Plaintiffs), 

Respondents, 


Baboo s    Unnodapershad  Banerjety    Sreenatk 
DosSy  and  Mohesh  Chunder  Chowdrv  for 

Appellant. 

Baboos  Banee  Madhub  Banerjee  and  Obhoy 
Churn  Bose  for  Respondents. 

The  rule  of  proportion  is  not  applicable  where  the  rates 
between  the  present  value  of  the  produce  of  the  soil  and 
the  former  value  of  the  time  of  the  original  taking  cas* 
not  be  ascertained,  and  where  it  is  only  necessary  to  see 
what  is  a  fair  and  eaui table  rate  by  comparison  with  tifae 
rate  paid  by  the  neignbouring  ryots  for  similar  or  simibr- 
ly  situated  land. 

The  mere  magnitude  of  the  present  holding  does  oot 
introduce  any  special  principle  of  assessment.  The  oii* 
ginal  takings  having  oeen  as  by  a  ryot  occupier,  in  fltt 
absence  of  any  evidence  to  the  contrary,  the  assessment 
of  rent  must  be  made  on  the  supposition  that  the  tennre 
is  still  of  that  character. 

The  plaintiffs  brought  this  suit  to  contest  - 
their  liability  to  the   enhancement  of  reo^ 
for  which   the   defendant   gave  due   nodoe 
under  Section  13  of  Act  X.  of  1859. 

It  was  decided  in  the  first  instance  bj 
the  Deputy  Collector  on  the  3rd  June  1862; 
but  on  appeal  to  this  Court  it  was  remand- 
ed in  order  that,  among  other  things,  "the 
"Lower  Court  might  fix  the  rates  opoD 
"some  better  data  than  the  arbitrary  one 
"  assumed.  The  rates  prevailing  in  the 
"  neighbouring  khas  mehals  for  lands  of  a 
"  similar  description,  and  enjoying  similar 
"advantages,  will  form  a  good  guide  to 
"the  Lower  Court  in  fixing  what  is  a  fair 
"  and  equitable  rate." 

On  re-hearing  the  case,  under  this  remand 
order,  the  Deputy  Collector  enquired  into 
and  found  the  rates  prevailing  in  the  neigh- 
bouring khas  mehals,  and  he  decreed  an 
enhancement  to  the  extent  of  one-sixth  of 
the  excess  of  these  rates  beyond  that  pre- 
viously paid  by  the  plaintiffs  in  respect  of 
the  corresponding  descriptions  of  land. 

Against  this  decision  the  defendants  now 
appeal,  and  the  plaintiffs  also  raise  a  cross- 
appeal. 

It  is  needless  for  us  to  say  that  the  prin- 
ciple upon  which  the  Deputy  Collector  has 
arrived  at  his  rates  of  enhancement  is  not 
to  be  found  laid  down  in  the  case  of  Hills 
versus  Essur  Ghose ;  neither  is  it  in  any 
way  to  be  deduced  from  the  late  vaWag 
of  the  Full  Bench  of  this  Court.  The  deci- 
sion of  the  Deputy  Collector  is  obviously 
founded  upon  a  misapprehension  of  the 
law,  and  is  incapable  of  being  supported. 

Both  sides  are  content  that  the  Depo^ 
Collector's  finding,  as  to  the  several  rales 
of  rent  paid  for  neighbouring  lands  as 
respectively  described  by  him,  should  be 
taken  as  true.  This,  however,  does  not 
afford   us  any  guide    towards    ascertainiQg 
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the  rates  between  the  present  value  of  the 
produce  of  the  soil,  and  the  former  value 
at  the  time  of  the  original  taking ;  and  we 
cannot  directly  apply  the  rule  of  proportion 
lately  prescribed  for  cases'  of  this  kind  by 
the  Full  Court.  But  we  think  the  issue 
laid  down  in  this  case  by  the  High  Court 
on  remand  does  not  require  the  application 
of  that  rule.  We  have  to  see,  by  a  com- 
parison with  the  rates  paid  by  the  neigh- 
bouring ryots  for  similar  or  similarly  situated 
land,  what  it  would  be  fair  and  equitable 
that  the  plaintiffs  should  pay.  And,  on  a 
full  consideration  of  the  various  findings 
of  the  Deputy  Collector,  and  of  the  deposi- 
tions from  which  they  were  deduced,  we 
are  of  opinion  that  the  rate  for  the  paddy 
land  ought  to  be  enhanced  to  3  rupees  a 
beegah ;  and,  as  the  parties  have  made  no 
contest  in  respect  of  the  rates  for  the  re- 
maining descriptions  of  land,  that  they  should 
be  those  fixed  by  the  Deputy  Collector, 
namely,  3  rupees  6  annas  for  high  land, 
2  rupees  5  annas  for  the  dwelling-house 
land,  7  pie  for  tank  land,  and  i  anna  for  gar- 
den land. 

We  may  add  that  we  do  not  consider 
the  mere  magnitude  of  the  plaintiff's  present 
holding  to  introduce  any  special  principle 
of  assessment.  The  original  takings  were 
all  as  by  a  ryot  occupier,  and  the  assess- 
ment of  rent  must,  in  the  absence  of  any 
evidence  to  the  contrary,  be  made  on  the 
supposition  that  the  tenure  is  still  of  that 
character.  If  it  has  been  changed  to  that 
of  a  middleman,  and  there  be  any  distinction 
as  regards  the  rates  of  assessment  in  the 
two  cases,  no  evidence  on  this  point  has 
been  laid  before  us. 


The  15th  August  1865. 
Present  : 

The  Hon'ble  G.  Loch  and  F;  A.  Glover, 

Judges. 

Jurisdiction — Suit  for  possession  by  purchaser 
from  Tenant  whose  right  to  sell  is  questioned 
by  Zemindar. 

Cases  Nos.  773  and  774  of  1862  under  Aft 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  23rd  January 
i862y  modifying  a  decision  passed  by  the 
Deputy  Collector  0/  Pubna^  dated  the  2nd 
July  1 86 1. 


Kanaye  Mollah  (Plaintiff),  Appellant, 

versus 

Debnath  Roy  and  another  (Defendants), 

Respondents, 

Baboo  Juggadanund  Mookerjee  for 
Appellant. 

Baboos  Banee  Madhub  Banerjee  and  Anund 
Chunder  Ghosal  for  Respondents. 

A  suit  for  possession  by  a  purchaser  from  a  tenant 
whose  ric^ht  to  sell  is  (Questioned  by  the  zemindar  is 
cognizable  only  in  the  Civil  Court,  and  not  under  Clause 
6,  Section  23,  Act  X.  of  1S59. 

The  petitioner  in  this  case  brought  a  suit 
against  the  zemindar  to  obtain  possession  of 
a  i2-anna  share  of  62  beegahs,  the  jote  of 
his  vendor.  His  allegation  is  that,  having 
purchased  the  right  and  title  of  a  12-anna 
share  of  the  jote  from  the  tenant  Sumeer 
Uldeen,  he  tried  to  take  possession,  but  was 
prevented  doing  so  by  the  zemindar.  He 
brought  a  suit  in  the  Moonsiif's  Court,  and 
was  successful.  An  appeal  was  preferred 
by  the  zemindar ;  and  the  Principal  Sudder 
Ameen,  on  ist  February  186 1,  held  that  such 
a  suit  did  not  lie  in  the  Civil  Court,  but 
should  be  brought  under  Section  23,  Aft  X. 
of  1859,  ^"^  directed  the  plaintiff  to  bring 
his  aftion  before  the  Collector.  Instead  of 
filing  a  special  appeal  from  this  order,  the 
plaintiiT  brought  his  adion  as  directed  in  the 
Collector's  Court  on  3rd  May  1861,  and  was 
again  successful  to  a  certain  extent.  An 
appeal  was  preferred  to  the  Judge,  and  the 
question  of  jurisdiction  w:is  again  raised,  and 
the  Judge  held  that  the  Civil  Court  was  the 
proper  forum  for  plaintiff  to  bring  his  suit. 
Plaintiff  has  now  brought  a  special  appeal 
in  both  cases,  and,  under  the  circumstances, 
we  enlarge  the  time  for  filing  the  appeal 
in  the  first  case. 

The  plaintiff  has  never  been  in  possession, 
and  he  cannot  get  possession  becaiise  the 
defendant,  zemindar,  will  not  recognize  the 
right  of  the  tenant  to  sell.  The  case  does 
not,  therefore,  come  under  Clause  6,  Sec- 
tion 23  of  Aft  X.  of  1859.  There  is  also  a 
question  of  the  tenant's  right  to  sell  involv- 
ed. Plaintiff  asserts  that  the  tenure  is  sale- 
able. Defendant  apparently  denies  the  rights 
of  the  vendor^  altogether.  We  concur  with 
the  Judge  in  thinking  that- such  a  suit  should 
be  brought  in  the  Civil  -Court.  We  there- 
fore dismiss  the  appeal  from  the  Judge, 
No.  773,  but  without  costs;  and  in  No.  774 
we  reverse  the  order  of  the  Principal  Sudder 
Ameen,  and  remand  the  case  for  trial  on  the 
merits. 
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The  15th  August  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Suit  for  rent — Personal  appearance  of  plaintiff  or 
defendant — No  appeal  from  order  of  dismissal 
for  default. 

Case  No.  813  of  1865  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugulporcy  dated  the  *jth  Janu- 
ary i86^y  affirming  a  decision  passed  bj  the" 
Collector  of  that  District ,  dated  the  2gth 
September  186^. 

Sheikh  Golam  Bukshee  (Plaintiff), 
Appellant, 

versus 

Pulton  Sing  and  others  (Defendants), ' 
Respondents, 

Mr,  J.  Baptist  for  Appellant. 

No  one  for  Respondents. 

Section  42,  Act  VII I .  of  1 859  (prohibiting  the  summon- 
ing of  a  plaintiff  or  defendant,  residing'  more  than  50 
miles  from  the  place  where  the  Court  is  held,  to  attend 


the  place  where  the  Court  is  held,  to  attend 
m  person  unless  ne  is  within  the  jurisdiction  of  the  Court), 
is  applicable  to  suits  for  rent  under  Act  X.  of  185^. 

No  appeal  lies  from  a  Collector's  order  dismissmg  a 
suit  for  default  on  the  non-appearance  of  the  plaintiff 
after  being  summoned.  The  proper  course  for  the  plaint> 
iff  is  to  apply  for  the  revival  of  his  suit«  showfng  cause 
why  he  should  not  have  been  summoned,  and  why  the 
Collector's  order  was  defective. 

In  this  case  the  plaintiff  brought  a  suit 
for  rent  under  A61  X.  of  1859.  A  third 
party  appeared  and  claimed  the  tenant  as  his. 
Evidence  \*^as  gone  into  under  Section  "jy, 
and  the  plaintiff  was  then  summoned  to  give 
evidence.  He  did  not  attend,  and  the 
Collector  dismissed  the  suit,  and  the  Judge 
refused  to  admit  an  appeal  on  the  ground 
that  no  appeal  would  lie  where  a  case  is 
struck  off  under  Section  64,  Ad:  X.  of  1859. 

In  special  appeal,  it  is  urged,  firsty  that 
the  case  was  not  struck  off,  but  dismissed ; 
and,  secondly,  that  the  Collector's  order, 
requiring  the  personal  attendance  of  the 
plaintiff,  was  illegal  under  the  provisions  of 
Section  42,  Ad  VIII.  of  1859,  which 
declares  that  no  plaintiff  or  defendant  shall 
be  ordered  to  atleud  in  person,  who  at  the 
time  is  bond  fide  residing  at  a  distance  of 
more  than  fifty  miles  from  tbe  place  where  the 
Court  is  held,  unless  he  be  resident  within 
the  limits  of  the  jurisdiction  of  the  Court  ; 
that  plaintiff,  when  the  summons  was  issued, 
was  residing  in  Calcutta,  attending  his  duty 


as  a  mookhtear  in  the  High  Court,    and, 
therefore,  he  was  not  bound  to  appear. 

By  Section  67  of  Aft  X.  of  1859,  the 
Regulations  and  Afts  for  the  time  beiD^ 
in  force,  for  procuring  the  attendance  of 
witnesses,  and  for  the  examination,  remunera- 
tion, and  punishment  of  witnesses,  whether 
parties  to  the  suit  or  otherwise,  are  declared 
applicable  to  suits  under  Ad  X. ;  and, 
therefore,  we  think  that  the  provisions  of 
Section  43,  Ad  VIII.  of  1859,  quoled 
above,  is  applicable  to  plaintiffs  who  are 
summoned  to  give  evidence  in  suits  for  rent 
The  Collector's  order  was  passed  under 
Section  64,  Ad  X.  of  1859.  He  dismissed 
the  suit  as  in  a  case  of  default ;  and  the 
proper  course  to  be  taken  by  ihe  plaintiff 
was  to  apply  for  a  revival  of  his  sn^ 
showing  cause  why  he  should  not  have  boen 
summoned,  and  why  the  Collectors  order 
is  defective.  This  was  the  proper  course^ 
and  the  one  which  he  ought  to  pursue  now. 
Appeal  rejected. 


The  1 6th  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbdl, 

Judges, 

Notice  of  enhancement  (by  Farmer  on  b^ialfsf 
Zemindar) — Presumption  of  uniform  payoMt 
from  Permanent  Settlement— Pleadings. 

Case  No.  1 105  of  1865  under  Ad:  X.  of  1859. 

Special  Appeal  from  a  decision  passed  b}»  ifu 
Judge  ofHooghly,  dated  the  26th  Januaty 
iS6$,  affirming  a  decision  passed  by  the  Ih^ 
puty  Collector  of  that  District,  dated  ike 
2gth  July  t86^. 

Hem  Chunder  Chatterjee  (one  of  the 
Defendants),  Appellant, 

versus 

Poorun  Chunder  Roy  and  others  (Plamtiflb), 
and  others  (Defendants),  Respondents,  ' 

Baboos  Hem,  Chunder  Banerjee  and  Khtt-- 
ternath  Bose  for  Appellant, 

Baboos  Oopendur  Chunder  Bose  and  Istur 
Chunder  Chucker butty  for  Respondents. 

A  notice  of  enhancement  by  a  farmer  as  ag-ent  and 
on  behalf  of  the  zemindar  is  leral. 
A  defendant  is  not  precluded  from  the  benefit  of  tke 

E resumption  under  Section  4,  A<5t  X.  of  1859,  because 
e  does  not  plead  in  words  a  tenure /row  ike  Dec^nniai 
Settlement,  A  plea  that  the  tenure  was  the  grant^ 
father's  or  inherited  by  the  successors,  and  0/  lomg 
standing,  is  sufficient. 

In*  this  case,  plaintifiF  sued  to  enhance  de- 
fendant's  rent,  alleging  in   the   notice    the 
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following  two  grounds  as  those  under 
Section  17,  Act  X.  of  1859 :  viz.,  isf,  that  the 
productive  powers  of  the  soil  had  increased 
irom  causes  other  than  the  agency  of  the 
ryots,  and,  2ndl}',  that  there  was  the  proxi- 
mity of  the  Railway.  Reference  to  the 
neighbouring  rates  is  made  only  incidentally, 
and  not  as  a  distinct  ground  of  enhance- 
ment. The  plaintiff,  it  may  be  here  remark- 
ed, is  at  the  same  time  the  farmer  and  the 
agent  for  the  zemindar. 

Defendant  pleaded  that  he  had  paid  a 
uniform  rate  of  rent,  and  was,  therefore,  pro- 
tected under  Section  4,  Act  X.  of  1859; 
that  the  land  was  held  at  the  said  fixed 
rates  by  his  grandfather,  and  these  came  to 
him  by  inheritance^  from  what  exact  period 
he  could  not  say;  but  that  it  was  a  tenure 
of "  long  standing."  It  also  was  pleaded  by 
defendant  that  one  beegah  was  held  as  rent- 
free. 

The  first  Court  (the  Deputy  Collector) 
held  that,  from  the  collection-papers  of  differ- 
ent dales,  the  defendant's  jumma  was  shown 
to  be  a  variable  one;  it  also  held  that  the 
noticQ  referred  to  the  fact  of  the  rent  paid 
by  defendant  being  below  that  prevailing  in 
the  neighbourhood  for  lands  of  a  similar 
qiftility.  The  first  Court  then  held  that  the 
productive  powers  of  part  of  the  land  had 
increased  owing  to  the  agency  of  the  ryot ; 
that  there  was  also  a  greatar  value  for  pro- 
duce; and  that,  allowing  the  ryot  the  bene- 
fit of  his  own  agency  in  improving  the  land, 
the  prevailing  rates  of  the  neighbourhood 
(which  the  Deputy  Collector  specifies)  should 
be  followed,  and  the  Deputy  Collector  gave 
plaintiflF  a  decree  accordingly. 

As  to  the  one  beegah  of  lakheraj,  the  first 
Court  remarked  that  no  allegation  or  proof 
as  to  it  was  given  by  defendant,  and  it  could 
not,  therefore,  be  exempted  from  the  opera- 
tion of  the  above  decree. 

On  appeal  to  the  Judge,  the  case  was 
remanded  to  the  Deputy  Collector,  in  order 
that  the  latter  might  enquire  more  fully  into 
the  question  of  whether  the  one  beegah  re- 
ferred to  w^as  valid  rent-free  or  not.  This 
one  beegah  was  then  proved,  on  measurement, 
to  be  1  beegah  3  cottahs,  and  to  be  within 
the  boundaries  given  in  the  notice.  The 
J^eputy  Collector  held  that  the  defendant 
had  to  prove,  and  had  not  proved  by  his 
documents,  the  i  beegah  3  cottahs  to  be 
rent-free,  and  that  the  oral  testimony  of 
defendant's  two  witnesses  on  this  point  was 
not  sufficient. 

Defendant  appealed  to  the  Judge,  who  re- 
corded the  points  to  be  decided  by  him,  as, 


firstly,  whether  plaintiff  as  farmer  could  sue 
on  behalf  of  the  zemindar ;  secondly,  whether 
enhancement  was  precluded  by  the  presump- 
tion in  defendant's  favor  tinder  Section  4,  Act 
X.  of  1859;  thirdly,  whether  any  portion  of 
the  land  was  rent-free ;  zxi^,  fourthly ,  whether 
the  right  to  enhance  existed,  and,  if  so,  at 
what  rates  the  enhancement  should  be  made. 
On  ihQ  first  point  the  Lower  Appellate  Court 
held  that,  the  notice  being  on  behalf  of  the 
zemindar,  plaintiff  could  sue.  On  the  second 
point  it  held  that,  as  defendant  had  not  speci- 
•fically  pleaded  that  he  held  from  the  time 
of  the  Decennial  Settlement,  the  presumption 
under  Section  4  could  not  avail  defendant. 
On  the  third  point,  the  Judge  held  that,  as 
defendant  admitted  the  i  beegah  3  cottahs  to 
be  within  what  was  his  jote,  it  was  for  him 
(defendant)  to  prove  that  he  held  rent-free, 
and  that,  as  defendant  had  adduced  only  oral 
evidence,  this  was  not  sufficient,  and  "  that 
his  documents  were  not  attested,".  **  while 
plaintiff  does  prove  that-  this  plot  was  part  of 
the  jote  for  which  he  (defendant)  paid  rent  J' 
The  Judge  notices  that  it  was  not  pleaded 
below  that  the  zemindar  could  not  sue,  as 
the  mehal  was  let  out  in  farm,  and,  therefore, 
he  would  not  admit  the  plea ;  and,  finally,  that, 
the  Deputy  Collector's  rates  appearing  fair 
and  equitable,  plaintiff  should  have  a  decree 
accordingly. 

From  this  decision  the  defendant  appeals 
specially,  urging — 

1.  That  it  was  for  plaintiff  to  prove  that 
the  I  beegah  3  cottahs  was,  as  plaintiff  alleged, 
mdL  The  Full  Bench  ruling  of  this  Court  of 
this  year  was  cited  in  support  of  this  plea. 

On  this  point,  we  may  observe  that  the 
Judge  has  found  as  a  fact  (in  the  passage 
above  cited  in  inverted  commas)  that  plaint- 
iff has  proved  the  i  beegah  j  cottahs  to  he 
mdl  as  ht  alleged.  It  was,  however,  we 
remark,  for  the  defendant  setting  up  a 
lakheraj  title  to  show  its  existence  as  such 
rent-free  land.  We  accordingly  overrule 
this  objection. 

2.  That  the  notice,  if  in  behalf  of  the 
zemindar,  was  not  correct,  as  the  zemindar 
did  not  hold  the  property,  but  the  farmer. 

We  think  the  notice  is  perfectly  legal. 
There  is  no  doubt  that  the  notice  is  on  be- 
half of  the  zemindar,  and  further  there  is  no 
doubt  that  the  zemindar  can  sue  to  enhance 
on  such  notice. 

3.  That  the  Judge  is  wrong  in  holding 
absolutely  that  defendant  cannot  have  the 
benefit  of  Section  4,  because  he  did  not 
specifically  state  the  words  "  from  the  Decen- 
nial Settlement"  in  his  pleading,  in^^uch 


164 


AdX. 


THE   WEEKLY   REPORTER. 


Rulings. 


[VoLBL 


as  defendant's  plea  is  substantially  the  same 
thing. 

Now,  looking  at  the  statement  of  the  de- 
fendant, recorded  by  the  Deputy  Collector,  we 
think  (in  accordance  with  other  Benches 
of  this  Court)  that  the  plea  that  the  tenure 
was  the  grandfather  s,  and  inherited  by 
the  successors,  and  of  *'  long  standing,"  is 
enough  to  be  considered  a  sufficient  pleading 
of  a  tenure  of  the  time  of  the  Decennial 
Settlement. 

But  it  is  quite  true  that  the  special  appel- 
lant pleaded  that  the  productive  powers  of 
the  land  are  increased  by  his  own  agency. 
On  this  the  Judge  gives  no  decision. 

We,  therefore,  remand  this  case  to  be  re- 
tried by  the  Judge,  with  reference  to  these 
remarks,  /'.  e.,  we  think  that  the  Judge 
should  not  have  held  defendant  precluded 
from  the  benefit  of  Section  4  only,  because 
he  did  not  specifically  plead  a  tenure  in 
words  from  the  Decennial  Settlement^  but 
should  see  if  the  documentary  and  oral  tes- 
timony support  such  a  holding  of  20  years  as 
to  give  the  defendant  the  benefit  of  the  legal 
presumption  provided  by  Section  4.  The 
Judge  should  also  record  whether  it  be 
proveci  or  not  that  the  productive  powers  of 
the  land  were  increased  by  the  defendant's 
agency. 

The  Judge  must  re-decide  the  case  ac- 
cordingly; the  ground  of  the  increase  of 
the  productive  powers  of  the  land  being  a 
legal  plea  apparently  in  this  case. 


The  i7ih  August  1865. 

Present : 

The  Ilon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Date  of  hearing:  of  suit — Holidays. 

Case  No.  680  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^-Pergun?iahs,  dated  the 
1 8th  November  186^,  affirming  a  decision 
passed  by  the  Collector  of  that  District,  dated 
the  f;th  August  186^. 

Jeebun  Monee  Dossee  (Defendant), 

Appellant, 

versus 

Tarinee  Churn  Ghose  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and  Khetter- 
nath  Bose  for  Respondent. 


When  a  long  holiday  intervenes,  a  new  date  shcwli 
be  fixed  for  the  hearing  of  a  cause  which  was  on  dtt 
list,  but  not  called  on  before  the  holiday. 

This  case  was  appointed  to  be  heard  bj 
the  Judge  on  20th  September.  It  was  not 
taken  up  on  the  appointed  day,  nor  at  ai^ 
time  before  the  Doorga  Poojah  holidays ;  nor 
was  any  fresh  appointment  made;  but  on 
23rd  November  the  Judge  took  up  the  case, 
and,  finding  the  appellant  not  present,  strud^ 
it  off.  This  procedure  is,  we  think,  illegiL 
The  Judge  is  bound  to  keep  to  the  tine 
appointed,  or  to  adjourn  the  case  from  time 
to  time  to  some  fixed  date.  It  may  be  that, 
when  a  case  is  on  the  Board  for  hearing  on 
a  particular  day,  and  the  Court  is  regulaiif 
going  down  that  Board,  it  is  well  undef* 
stood  that  cases  not  reached  on  one  day  aici 
adjourned  to  the  next  day  without  a  sepaiaife 
order  in  each  case,  and  the  parties  are,  sa 
doubt,  under  such  circumstances,  bound  to  at» 
tend  de  die  in  diem  till  their  cases  are  reachecL 
But  when  there  is  considerable  delay,  or  aogr 
interruption  of  the  continuous  hearing  of 
the  daily  cause  list  for  other  business,  theft 
a  new  date  should  be  fixed.  Much  moA 
when  the  long  holiday  intervenes,'  it  is 
necessary  that  a  new  appointment  should 
be  made.  We  sustain  this  special  a{>pealt 
and  remand  the  case  for  trial  on  a  date  to 
be  duly  fixed. 


The  18th  August  1865. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Lease  (Breach  of  Conditions  of)— Special 

Appeal. 

Case  No.  1291  of  1865  under  Act  X.  of  1S59. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated  ike 
ijth  Febfuary  186^,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  thmi 
District,  dated  the  28th  December  186^ 

Mookta  Dossia  and  others  (DefendantsX 

Appellants, 

versus 

Shama  Churn  Ghose  (Plaintiff),  RespondenL 

Baboo  Mohendro  Lai  Shome  for  Appellants^ 

Bahoos  Sreenath  Doss  and  Kalee  Mohun 
Doss  for  Respondent. 

Suit  b\  lessor  to  recover  leased  premises  on  the  nound  of  « 
breach  of  condition,T'f«.,saleof  tenure.The  lessee  alum-ed  j 
ment  to  go  by  default,  and  his  vendee  was  admitted,  on  his 
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>plicatioii,  to  defend  as  intervenor.   Held  that  neither 
[e  lessee  nor  his  vendee  had  a  right  of  special  appeal. 

The  plaintifiE  in  this  case  (lessor)  sues 
s  lessee,  under  Clause  5  of  Section  23  of 
ft  X.  of  1859,  to  recover  possession  of  the 
ed  premises,  on  the  ground  that  the  lessee 
committed  a  breach  of  condition,  which 
titled  the  lessor  to  eject  him. 
The  condition  relied  on  was  that  the 
ssee  would  not  sell  his  tenure,  and  it  is 
mined  that  he  certainly  did  sell  it. 
The  lessee  never  appeared  in  the  suit,  but 
s  vendee  was  admitted  on  his  own  applica- 
n  10  defend  as  intf  rvenor. 
The  Lower  Appellate  Court  decreed 
nerally  in  favor  of  the  plainiiff,  finding,  as 
clearly  a  fact,  that  the  lease  forbade  the 
enation'of  the  premises,  and  declared  that 
7  attempt  to  alienate  should  be  a  void  act. 
Both  defendants  appeal  specially ;  but  we 
ink  that  the  leasee,  defendant,  having 
owed  jndgtneni  to  go  by  default,  has  no 
ht  of  appeal  in  this  Court,  but  must,  if  so 
vised,  proceed  to  rectify  the  judgment 
inst  himself  by  the  method  prescribed 
defaulters  in  Act  X.  of  1859.  And, 
ther,  we  think  that,  as  the  intervenor, 
Cendant,  is  admittedly  an  entire  stranger 
the  subject  of  suit,  taking  no  tights  from 
2  lessee  as  against  the  plaintiff,  and  has 
7  appeared  in  the  suit  by  reason  of  his 
n  voluntary  act,  he  also  has  no  right  of 
peal. 

The  appeal   is,  therefore,  dismissed  with 
ts. 


The  2 1  St  August  1865. 

Present : 

le  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 
Pundit,  Judges. 

ition  of  sub-diyision  of  tenure  by  Zemin- 
dar, not  compulsory. 

Cases  Nos.  1209  and  1210  of  1865  under 
Act  X.  of  1859. 

Rectal  Appeals  from  a  decision  passed  by  the 
•Judge  of  Moorshedabady  dated  the  6th  Feb- 
ruary /86^f  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  ^tst  October  1864, 

R.  Watson  and  Co.  (Defendants), 
Appellants, 

versus 

Ram  Soonder  Pandy  (Plaintiff), 
Respondent, 

VoLUI. 


Messrs.  R,  T,  Allan  and  J,  S.  Rochfort 
and  Baboo  Onoocool  Chunder  Mookerjee 
for  Appellants. 

No  one  for  Respondent. 

A  zemindar  is  not  bound  to  accept  and  register  any 
sub-division  of  a  tenure  previously  registered  as  un- 
divided. 

In  this  case  the  plea  in  special  appeal  Is, 
that  the  Judge  has  erred  in  holding  that  it 
will  be  for  the  benefit  of  the  zemindar,  spe- 
cial appellant,  to  accept  and  register  a  sub- 
divisirm  of  a  tenure,  and  that  he  must  be 
held  bound  to  do  so. 

The  objection  is  valid.  The  law  does  not 
require  a  zemindar  to  accept  and  register 
any  sub-division  of  a  tenure  previously  regis- 
tered as  undivided.  Even  were  it  for  his 
benefit,  the  law  does  not  make  it  compulsory, 
but  subject  to  his  assent.  The  policy  of  the 
law,  too,  we  may  observe,  is  that  the  undivid- 
ed tenure  gives  the  landlord  more  security 
for  his  rents  (from  which  rents  he  is  to  pay 
the  revenue)  than  one  split  up  into  smaller 
portions. 

In  this  view  we  reverse  the  Judge's  deci- 
sion, and  decree  this  appeal,  and  dismiss 
plaintiff's  suit. 


The  2 1st  August  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Jurisdiction  (of  Collector) — Appeal  from  order 
of  Deputy  Collector  dismissins:  for  default  a^ 
suit  for  more  than  zoo  Rs. 

Case  No.  1076  of  1865  under  Act  X..of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  hast  Hurdwan,  dated  the  26th 
January  t86^,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  26th  September  1864, 

Ram  Chunder  Roy  (Defendant),  Appellant, 

versus 

Modhoo  Shoodun  Mookerjee  (Plaintiff), 

Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
No  one  for  Respondent. 

A  Collector  acts  without  jurisdiction  in  treating  an 
order  of  a  Deputy  Collector  dismissingf,  for  default,  a 
suit  for  more  than  100  rupees,  as  a  Miscellaneous  order 
appealable  to  him  under  Section  103,  Act  X.  of  1859*  and 
restoring  the  case.  The  appeal  from  the  Deputy  Col- 
lector lies,  not  to  the  Collector,  but  to  the  Judge. 

This  was  a  suit  for  the  delivery  of  ac- 
counts and  a  demand  for  Rs.  684  in  the 
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hands  of  the  defendant,  the  gpmashtah  of  the 
plaintiff.  Defendant  pleaded  payment,  and 
filed  a  receipt,  which  the  Lower  Appellate 
Court  declared  to  be  not  genuine,  and,  revers- 
ing the  judgment  of  the  first  Court,  gave  a 
decree  for  plaintiff. 

In  special  appeal  it  is  urged  that  a  suit 
for  the  same  papers  and  money  was  institut- 
ed in  No.  6  of  1863-64  before  the  Deputy 
Collector;  that  4ih  February  1864  was  fixed 
for  the  hearing  of  the  case ;  that  it  was 
postponed  to  the  2nd  March,  and,  on  that 
day,  owing:  to  the  absence  of  the  plaintiff, 
the  suit  was  dismissed  for  default ;  that 
the  present  case,  No  i  of  1864-65.  was 
instituted  in  the  year  following  for  the 
same  papers  and  amount  of  money  ;  that  the 
plaintiff  was  required  to  produce  some  docu- 
mentary evidence  which  he  failed  to  do,  and 
the  case  was  dismissed  for  default  on  27th 
July  1864;  that  the  plaintiff  appealed  to  the 
Collector,  who  ordered  the  case  to  be  restored 
to  the  file,  treating  the  order  passed  as  a 
Miscellaneous  order ;  that  it  was  taken  up  by 
the  Deputy  Collector,  and  the  claim  was 
dismissed ;  but  this  or<ler  was  reversed  by 
the  Additional  Judge,  who,  in  his  judgment, 
stated  that  the  Collector  acted  rishtly  in 
reversing  the  order  of  the  Deputy  Collector, 
and  restoring  tjie  case  to  the  file ;  that,  whe- 
ther the  Deputy  Collector's  order,  dismissing 
the  case  for  default,  be  considered  an  order 
or  a  judgment,  no  appeal  lay  to  the  Collector, 
and,  therefore,  the  appeal  to  him  and  his 
qrdet*  thereon  v^re  altogether  irregular,  and 
those  proceedings  must  be  considered  illegal 
and  void. 

The  pleader  for  the  special  appeal  admits 
that  the  first  ground  taken  before  us  was  not 
brought  forward  as  an  objection  to  the  pre- 
sent suit  in  the  Lower  Court.  We  shall, 
therefore,  take  no  further  notice  of  it. 

With  regard  to  the  Collector's  order,  re- 
Storing  the  present  case  to  the  ille  ^fter  it  had 
been  once  struck  off  for  default  by  the 
Deputy  Collector,  we  think  it  to  be  alto- 
gether illegal.  The  suit  is  for  a  sum  above 
Rs.  100.  The  Deputy  Collector  required 
the  plaintiff  to  produce  certain  evidence  to 
substantiate  his  claim,  which  he  failed  to 
give,  and  the  Deputy  Collector  passed  an 
order  which  was,  in  fact,  a  judgment  dismiss- 
ing the  case  for  default.  Tie  struck  off  the 
case  for  default.  An  appeal  was  preferred 
to  the  Collector,  who  says  that  he  does  not 
look  upon  this  order  as  a  judgment,  but  as  a 
mere  Miscellaneous  order;  that  the  Deputy 
Collector  was  giving  needless  trouble  to  the 


plaintiff  in  ri^quiring  \\\xa  to  produce  tbc^e 
papers ;  and  he,  therefore,  reverses  his  ordci, 
and  directs  the  case  to  be  restored  to  the  fil^ 
and  proceeded  with. 

We  think  the  Collector  was  altogether 
wrong  in  treating  the  order  of  the  DepuiT 
Cc»llector,  dismissing  the  suit  for  defauh,  for 
such  it  was  in  fact,  as  a  Miscellaneous  order 
appealable  to  him  under  the  provisions  of 
Section  103,  Act  X.  of  1859.  The  order  had 
the  effect  of  dismissing  the  plaintiff's  claim, 
and  consequcTitly  was  to  all  intents  and  pur- 
poses a  judgment.  T|ie  claim  was  forinqre 
than  Rs.  icx),  and  consequently  the  appeal 
lay,  not  to  the  Collector,  but  to  the  Judge. 
The  Collector's  order,  therefore,  restoring  tlie 
case,  was  altogether  \yiihoui  jurisdiction  and 
illegal,  and  must,  with  all  subsequent  pio- 
ceedings,  be  set  aside  as  void.  The  \xiist, 
in  the  rerparks  he  has  made,  upholding  toe 
order  of  the  Collector,  appears  to  us  to  hafe 
misrej^d  the  law,  and  mistaken  the  cftpcl 
of  the  decision  of  the  first  Court.  We  ac- 
cordingly reverse  the  judgment  of  the  Comt 
below,  as  well  as  the  Collector's  order  restor- 
ing the  case,  and  all  subsequent  proceedings, 
and  decree  this  special  appeal  with  costs. 


The  23rd  August  1865. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Enhancement  (of  Howala  tenure) — InterrenofS 
— Notice  of  enhancement. 

Cases  Nos.  iioi,  1102,  and  1103  of  1865 
under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  ike 
Judge  of  Backer  gun ge^  dotted  the  2yih  a^d 
26th  January  186^,  rei^ersing  the  decisions 
passed  by  the  Deputy  Collector  of  tkai  Dis- 
trict, dated  respectively  the  28th  Juiy  amd 
6th  August  186^. 

Issur  Chunder  Bhuttacharjee  and  others 
(Intervenors),  Appellants^ 

versus 

Bhyrub  Chunder  Shaha  and  others  (P^inl- 
iffs),  and  others  ^Defendants),  Respond- 
ents. 

Bah 00  Kalee  Mohun  Doss  for  Appellants. 

Mr,  R.  T.  Allan  and  Baboo  Onoocool 
Chunder  Mookcrjee  for  Respondents. 

Suit  for  the  enhancement  of  rent^  on  certaia 
Howala  tenure  in  which  third  parties^  intervened  af 
aurtion-purchasf^rs  ^nd  as  tenants  in  possesaoa* 
Held    that    there  is   nothing  in    Act    X.  of    i$5| 
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lestKctjngf  the  rigfht  of  third  parties  to  intervene  until  a 
teoure  is  put  up  for  sale  ;  but  that,  where  it  appears 
that  their  rig^hts  and  interests  will  be  affected  by  the 
Co!lfector*s  decision,  they  arc  entitled  to  assert  those 
rif^hts  before  that  decision  is  jfiven. 

HsLD  also  that  the  landlord  was  not  bound  to  serve 
notice  of  enhancement  on  the  interveners  unless  on 
proof  of  his  recojjfnition  of  them  as  his  tenants ;  and  that 
registration  and  receipt?  of  rent  are  not  the  only  proof  of 
9uch  recognition  ;  but  that  possession  for  14  years  under 
a  public  transfer,  and  the  payment  of  rent  to  the  land- 
lord's co-sharer,  are  indisputable  evidence  of  the  inter- 
vcfiors'  right  to  be  the  tenants. 

These  are  suits  for  enhancement  of  rent 
The  defendants  against  whom  the  suits  are 
preferred,  and  upon  whom  the  notices  of 
enhancement  were  served,  did  not  contest 
Ihe  actions.  But  third  parties  intervened, 
alleging  that  thev  purchased  these  tenures 
at  public  auction  fourteen  years  ap^o,  and  that 
they  are  in  possession  with  the  knowledge 
and  with  the  consent  of  the  plaintiff,  and 
that  the  plaintiff  is  endeavouring  to  enhance 
the  rents  of  their  tenures  bv  a  secret  side 
action  against  the  old  tenants.  They  uro;ed 
that,  as  no  notices  of  enhancement  had  been 
served  upon  them,  the  plaintiff's  suits  should 
be  dismissed. 

The  Judge  on  this  question  held  as  fol- 
lows :  "  If  the  ihtervenors  can  show  that 
"  the  filaintiffs  accepted  them  as  tenants  by 
"  receiving  rents  from  them,  then  certainly 
"  the  notice  of  enhancement  was  served  on 
the  wrong  parties,  and  is  void ;  but,  if 
intervenors  do  not  prove  such  substantial 
"  recognition  of  their  tenancy,  then,  as'inter- 
'*  venors  were  avowedly  not  the  registered 
"  tenants,  the  landlord  was  quite  right  in 
•'  issuing  the  notice  on  the  defendants. 
"  Now,  intervenors  have  not  proved  such 
**  recognition  of  their  tenancy  by  receipt  of 
"  rents,  and  the  petition  in  Court  is  not 
*'  sufficient  proof  of  such  recognition. 
"  Therefore,  the  notice  was  rightly  served 
*'  on  the  registered  tenants,  /'.  e.,  the  de- 
•'  fendants."  The  Judge  then  goes  on  to 
decree  the  suits,  the  defendants  not  having 
contested  the  plaintiff's  claim  to  enhance- 
ment. 

The  intervenors  appeal.  They  again 
urge  that  thev  are  the  tenants  of  the  tenures 
the  rents  of  which  the  plaintiffs  seek  to 
enhance,  and  that  the  plaintiffs  were  fully 
aware  that  they  were  the  tenants,  and,  there- 
fore, that  the  rents  cannot  be  enhanced  unless 
notices  of  enhancement  are  first  served  upon 
them. 

Mr.  Allan  for  the  plaintiffs  has  endea- 
voured to  support  the  Judge's  ruling  that,  as 
the  intervenors  are  not  registered  tenants, 
and  the  plaintiife    have    never    recognised 
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them  as  tenants  by  receiving  rent  from  them 
the  plaintiffs  were  right  in  law  in  serving 
their  notices  on  the  parties  whose  names  are 
registered  as  tenants  in  their  rent-rolls. 
Mr.  Allan  also  argued  that  the  intervenors 
had  mistaken  the  form  in  which  alone  *they 
could  have  intervened,  and  should  have 
waited  until  the  tenure  was  put  up  to  sale, 
and  then  preferred  their  chums  under  Sec- 
tion 106,  Act  X.  of  1859. 

On  the  latter  point,  we  are  of  opinion 
that,  as  the  intervenors  mi^ht  raise  their 
objections  at  the  late^tage  of  the  proceedings 
indicated  bv  Mr.  Allan,  so  also  thev  could 
raise  those  objections  at  the  earlier  stage  at 
which  they  appeared  in  Court.  It  is  true 
that  Act  X.  of  18^9  does  not,  like  Act  VIII. 
of  1859  in  its  Procedure  Clauses,  lay  down 
any  special  rules  under  which  third  parties 
can  intervene  in  a  suit  to  which  the  plaintiff 
has  not  made  them  parties  :  but  the  practice, 
both  of  this  Court  on  af)peal  and  of  the 
Lower  Courts,  has  always  been  to  allow  of 
such  intervention  upon  its  being  made  to 
appear  prinid facie  that  the  interveners  have 
rights  and  interests  which  will  be  affected 
by  the  Collector's  decision  in  tlie  suit,  and 
the  absence  of  any  special  Clause  in  the  Acts 
on  the  subject  may  be  held  to  sanction  such 
a  procedure,  inasmuch  as  the  law  does  not 
forbid  it,  and  the  din  cr  result  of  the  Collec- 
tor's decision  being  a  dealing  in  rem  with 
the  subject  of  suit,  and  it  not  being  con- 
fined to  an  adjudication  of  abstract  rights 
between  the  mere  parties  to  the  suit,  it  is 
reasonable  to  suppose  that  tlie  Legislature 
intended  that  all  persons  concerned  in  the 
actual  subject-matter  should  have  the  oppor- 
tunity of  asserting  those  rights  previous  to 
that  decision  being  given.  Jn  this  country 
secret  actions  by  plaintiffs  to  endeavour  to 
gain  their  ends  without  contest  by  leaving 
out  from  the  action  the  parlies  principally 
interested  in  it  are  so  common,  that,  for  the 
prevention  of  fraud,  it  is  frequently  neces- 
sary that  the  parlies  really  interested  in  a 
suit  should  be  made  parties  to  it,  even  though 
the  plaintiffs  have  not  made  them  parties, 
and  wish  to  carry  on  the  suits  in  their  ab- 
sence. It  may  be  that  the  intervenoirs 
would  not  be  injured  by  suits  carried  on 
behind  their  backs,  or,  at  any  rate,  might 
have  a  remedy  for  the  injury  in  the  shape  Of 
a  suit,  and  that  it  would,  therefore,  be  the 
most  preferable  course  for  them  to  adopt,  not 
to  intervene.  But  it  is  difficult  for  a  third 
person,  who  is  aware  that  such  a  suit,  fraud- 
ulently directed  against  his  interests,  has 
been  preferred,  to  remain  quiet  j  and  indeed 


lU 


AiiX. 


THE  WEEKLY  REPORTER. 


Huiingi.  [VbLtti 


it  might  be  held  that  his  knowledge  of  such 
a  suit  and  apparent  acquiescence  'in  it  was  a 
virtual  admission  on  his  part,  the  effect  of 
which  it  would  be  afierwards  difficuh  for  him 
to  remove.  We,  therefore,  hold  ihat  the  in- 
terveners were  correctly  made  parties  to  these 
suits. 

Upon  the  first  issue,  which  is  raised  be- 
tween the  intervenors  and  ihe  plaintiffs,  viz,, 
as  to  whether  these  suits  should  be  dismissed, 
because  the  notices  of  enhancement  were  not 
served  upon  the  intervenors,  we  think  that 
the  Judge  was  right  liffruling  that  the  deter- 
mination of  that  issue  depends  on  wheiher 
there  has  been  a  reco^^nition  of  the  inter- 
venors as  tenants,  but  he  is  wrong  in  laying 
down  that  such  recognition  can  be  proved 
only  by  registration  or  by  the  receipt  of  rent. 
Other  evidence   may   prove   recognition   as 
fully  as  those  facts ;  and  the  question,  as  to 
whether  there,  has  been  recogniiion  or  not, 
must  depend  on  the  evidence  in  each  case. 
It  is  a  question  of  fact,  and  not  of  law.     It  is 
said  in  this  case  that  the  intervenors  pur- 
chased the  tenure  from  the  old  tenants  at  a 
public  sale,  and  that  the  plaintiffs  drew  out  a 
portion  of  the  money  which  intervenors  paid 
for  their  purchase ;  that  intervenors  have  for 
fourteen  years  been  in    possession   of  the 
tenure  since  their  purchase,  and  have  paid 
the  rents  for  a  portion  of  the  tenure  to  the 
plaintiff's  co-sharers  in  the  zemindary.    These 
facts  have  not  been  considered  by  the  Judge. 
We  think  that,  if  the  intervenors  can  prove 
these  facts,  they  will  have  made  out  a  suffi- 
cient recognition  of  their  position  as  tenants, 
whether  the  plaintiffs  received  rent  from  them 
or  not.     They  would  prove  that  the  plaintiffs 
were  fully  aware  that  the  intervenors  were  the 
di  facto  tenants,  a  Howala  b^'ing  a  trans- 
ferable tenure,  and  the  possession  for  fourteen 
years  under  a  public  transfer  and  the  pay- 
ment of  rent  to  a  co-sharer  in  the  estate 
being  indisputable  evidence  to  the  intervener's 
right  to  be  the  tenants.    It    is    said    that, 
under    certain    Sections   of   the  Act,  every 
under-tenant  is  bound  to  register  his  tenure 
in  the  serishtah  of  his  landlord.    This  may 
be,  but  no  special  penalty  is  laid  down  for 
non-registry.     It   may    be    that    an    under- 
tenant may  take  the  risk  of  injury  which  he 
may  incur  in  consequence  of  non- registry. 
But  the  Act  in  Section  1 2,  which  relates  to 
notices  of  enhancement,  does  not  lay  dow^n 
that  such  notices  shall  be  served  only  on  the 
registered  tenant,  or  that  such  nonces  shall 
be  bufficient  for  the  purposes  of  the  Act,  if 
served  on  the  registered  tenant.     That  Sec- 
tion lays  down  that  the  notice  shall  be  served 


on  the  tenant,  that  is,  on  the  person  wIxmiI 
the  zemindar  knows  to  be  the  actual  tenant 

We  think  the  decision  of  the  Judge,  coii»| 
fined  as  it  is  to  the  question  of  recogniti 
as  founded  on  registration  or  receipt  of 
by  plaintiffs,  is  not  a  sufficient  determine 
of  the  issue  which  has  been  raised  betwecil 
the   plaintiff   and   the  intervenors,  and 
ihe  case  must  be  remanded  to  him  to 
tain  whether   the  provisihns  of  Seciion  13, 
Act  X.  of  1859.  have  been  complied  with,  and 
the  notices  have  been  served  on  the  teaaal,! 
whose  status  as  tenant  has  been  suffidemlyl 
proved,     if  this  is  found  in  the  intenenoi^i 
favor,  the  suits  should  be  dismissed.    If  it 
is  found  against  the  intervenors,  the  noiioel 
of  enhancement  on  the  old  tenant   will  bel 
considered  a  sufficient  notice  on  the  intei 
ors.    The  suit   mu^t    be  treated    as  betBg| 
fairly  launched  as  against  the  intervenors 
well  as  against  the  original  defendants,  audi 
the   decree   must  follow    the   result   of  tbel 
issues  upon  the  merits  between  the  piaintiSl 
and  the  intervenors  which,  we  would  obsen'C;' 
have  not  as  yet  been  tried  by  the  Judge. 

The  costs  of  this  appeal  will  fuliow  the| 
final  judgment  in  the  case. 


The  23  rd  August  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson. 

Judges, 

Ameen's  report  (as  to  rent  of  previous  yearsK 

Case  No.  1236  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Mymensingy  dated  the  nth  FebrU' 
ary  186 ^^  reversing  a  decision  passed  by  ihe 
Collector  of  that  District,  dated  the  6th  De- 
cember 186^. 

Anund  Moyee  Chowdhrain  (Plaintiff), 

Appellant, 

versus 

Moneekurnicka  Chowdhrain  (Defendant), 

Respondents 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellant. 

Baboo  Kalee  Mohun  Doss  and  Kalee  Kishim 
Sein  for  Respondent. 

• 

Hrtd  that  the  Judpe^  in  this  case  (in  which  tte 
rents  decreed  for  previous  years  had  still  to  be 
ascertained  when  the  decree  was  given)  shooM 
have  postponed  the  decision  till  the  Ameen  had 
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tained  what  was  the  proper  rent  o(  the  land  for  the  pre- 
vious years. 

The  Judge  in  this  case  (in  which  the 
rents  decreed  for  previous  years  had  still 
to  be  ascenained  when  ihe  decree  was  given) 
should  have  postponed  the  decision  till  the 
Ameen  had  ascertained  what  was  the  pro- 
per rent  of  the  previ*  us  years  for  ihe  lands, 
and  he  should  have  directed  the  Principal 
Sudder  Ameen  in  that  case  to  expedite  the 
Ameen's  investigation,  and  at  once  to  decide 
every  objection  to  ihe  Ameen's  report  prompt- 
ly, and  then  decided  this  case. 

In  respect  to  the  suit  being  superfluous 
under  the  facts  of  this  case,  we  observe  that 
the  plaintiff  had  every  right  to  make  her 
plaint  in  order  to  save  limitation.  The  re- 
spondent has  no  equitable  grounds  at  all 
to  argue  the  contrary. 

We  decree  the  special  appeal  with  costs  in 
proportion  to  the  amount  eventually  decreed, 
and  remand  the  case  for  trial"  with  reference 
to  the  above  remarks. 


The  24th  August  1865. 

Present : 

The  Hbn'ble  G.  Campbell  and  A.  G. 
Macpherson,  Judges, 

Spcdal  Appeal— Review  of  Judgment  pf  a  former 
Judge  by  his  successor— Evidence. 

Case  No.  480  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  2nd 
December  r86jf,  affirmirig  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  20th  May  186 j. 

Shaikh  Gholam  Hossein  (Defendant), 

Appellant, 

versus 

Okhoy  Coomar  Ghose  and  others  (Plaintiffs), 

Respondents, 

J^oulvi  Syud  Murhamut  Hossein  for 
Appellant. 

Baboo  Grish  Chunder  Ghose  for  Respondents. 

Thougrh  a  Judge  ought  not  to  admit  (merely  on  the 
fac^s  and  without  any  new  evidence  being  adduced)  a 
review  of  ju^ment  passed  by  his  predecessor,  yet  his 
doing  so  is  not  per  se  a  ground  of  special  appeal. 

Documentary  evidence  should  not  be  summarily  re- 
jected for  want  of  legal  proof,  unless  the  party  produc- 
ing it  understands  the  nature  of  the  proof  required,  and 
has  had  an  opportunity  of  producing  it. 


This  was  a  suit  for  enhancement  of  rent. 
The  defendant  pleaded  uniform  payment  of 
rent.  The  Judge  found  in  his  favor  in 
what  seems  a  satisfactory  and  conclusive 
judgment.  But  subsequently  another  Judge, 
succeeding  him,  without  any  new  evidence, 
admitted  a  review  on  the  facts,  and  the  case 
was  then  decided  on  those  same  facts  in 
favor  of  plaintiff.  This  Court  has  often 
expressed  its  disapprobation  of  such  an 
abuse  of  the  power  of  review  ;  but,  except 
when  there  is  absolutely  no  ground  such 
as  to  give  jurisdiction  within  the  very  wide 
and  vague  terms  of  the  present  law,  we 
have  no  power  to  interfere.  It  is,  how- 
ever, open  to  the .  Court,  on  the  deci- 
sion after  admission  of  review,  to  consider 
the  whole  case.  In  this  instance  the  Judge, 
who  decided  the  case  on  review,  summa- 
rily decides  against  defendant,  on  the  ground 
that  his  receipts  are  unproved.  But  we  find 
that  the  defendant  himself  was  examined  as 
a  witness,  and  in  general  terms  testified  to 
the  receipts.  It  was  the  fault  of  the  Court 
and  of  the  other  party  that  he  was  not  more 
particularly  examined ;  and  at  any  rate 
there  is  some  proof  of  the  receipts  upon 
which  the  Judge  was  bound  to  give  an 
opinion.  We  may  further  observe  that, 
strict  rules  of  evidence  not  being  understood 
in  the  mofussil,  it  seems  to  us  altogether 
inconsistent  with  justice  to  reject  documents 
summarily  for  want  of  legal  proof,  without 
first  being  clear  that  the  party  producing 
them  has  been  made  to  understand  the 
nature  of  the  proof  required;  and  has  had  an 
opportunity  of  producing  it.  Most  modern 
documents  are  at  any  rate  susceptible  of 
proof  by  the  evidence  of  the  parties  pro- 
ducing them,  or  those  from  whose  custody 
they  come.  The  persons  by  whom  they 
purport  to  be  signed  ought  to  be  examined 
on  oath,  and  a  comparison  of  signatures, 
handwriting,  &c.,  often  supplies  effective 
evidence.  In  this  case,  too,  as  remarked  by 
the  first  Judge,  allowance  is  to  be  made  for  the 
age  of  some  of  the  receipts.  Under  all  the 
circumstances,  we  remand  the  case  for  re- 
trial of  the  issue  regarding  holding  at  a 
uniform  rate,  after  duly  considering  both  the 
evidence  'on  the  file,  and  any  other  evidence 
which  the  parties  may  now  give. 

There  is  no  decision  by  the  Judge  regard-* 
ing  the  quantity  of  land,  the  alleged  ground 
of  enhancement  and  the  rates  ;  and,  if  on  the 
first  issue  the  rent  is  found  to  be  variable, 
these  points  must  also  be  tried. 
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The  26th  August  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Judges, 

Presnmption  of  unifonn  payment  from  Penna- 
nent  Settlement — Enhancement  of  rent  on  re- 
sumed Lakheraj. 

Case  No.  1396  of  186$  under  Aci  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  2^'Pergunnahs,  dated  the  J$th 
February  i86^y  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  i^th  September  186^, 

Koonwur  Raj  Coomar  Roy  (one  of  the  Plaint- 
iffs), Appellant, 

versus 

Assa  Beebee  (Defendant),  Respondent. 

Bahoos  Anund  Chnnder  Ghosal  and  Sham 
Lai  Mitter  for  Appellant. 

Baboo  Mohendro  Aarain  Bose  for 
Respondent. 

To  entitle  a  ryot  to  the  benefit  of  the  presumption  of 
uniform  payment  from  the  Permanftnt  Sfettiement,  ft  is 
not  necessary  that  he  should  explicitly  plead  a  holdinfr 
from  the  time  of  the  Permanent  Settlement.  His  denial 
of  the  ri^ht  to  enhance,  and  proof  of  upwards  of  20 
years'  uniform  holding,  are  sufficient. 

The  assessment  of  revenue  on  resumed  lakheraj  land 
do*s  not  entitle  the  landlord  to  claim  a  re-adjustment  of 
the  rents  of  ryots  holding  at  fixed  rates  from  rtie  Per- 
manent Settlement. 

This  is  a  suit  against  a  ryot  for  enhance- 
ment of  rent.  The  estate  is  a  resumed 
lakheraj.  The  defendant  pleaded  that  his 
tenure  is  not  liable  to  enhancement,  and 
filed  31  years'  dakhrlas  at  a  uniform  rent. 
These  being  found  genuine,  and  no  \*ariation 
of  rent  from  the  time  of  the  Permanent  Set- 
tlement being  proved,  the  suit  was  dismissed. 


In  appeal  it  is  first  urged^^Bt  d8ie 
did  not  explicitly  plead  a  holding  from 
time  of  the  Permanent  Settlement ;  but 
think  that  his  denial  of  the  right  to  en] 
and  proof  of  upwards  of  20  years*  unil 
holding  is  quite  sufficient  to  raise  this  is! 

Second. — Appellant  urges  that,  because  { 
venue  has  been  assessed  on  his  tenure, 
entitled  to  a  re-adjustment  of  the  rent  of 
ryots,  and  he  quotes  the  decision  of  a 
oi  five  Judges  in  the  case  of  Teargal 
June  loth,  1865.      In  that  case,  it  was 
decided,  with  respect  to  a  talook,  that 
talookdar  could  not  be  ejecied  or  subj< 
to  arbitrary  enhancement,  because  n 
had  been  assessed  on  the  superior  ho! 
It  was  thrown  out  that,   possibly  in 
cases,  the  owner  of  the  resumed  hikhera] 
account  of  the  imposition  of  revenue, 
have  an  equitable  claim  to  assess  a  pi 
tionate  amount  on  a  sub-holder ;    but 
suggestion  is  distinctly  qualified  by  the 
sentence  of  the  judgment  as  by  no  m< 
binding  and   conclusive  opinion.      In 
case,   moreover,   the   under-tenant  beii 
talookdar  holding  und^r  a  contract.  Sect 
of  Act  X.  of  1859  ^^^  "o  application  to 
In  this  case,  the  defendant  is  a  ryot 
rights    are,    as    the    Judge    clearly 
regulated   by  Section   3,  a  provision 
applies  to  all  estates  whether  revenue^ 
^  or  revefiiie-frfce,  and  the  terms  cjf 
are  qtlite  absolute.      No  ground  Is 
on  which  we  should  or  could  overri^ 
absolute  terms  of  that  law,  because  rei 
has  been  assessed  on  thft  plaintiff,      PI 
has  all    along   been   entitled   to   take 
the  ryots  the  rent  payable  by  all  n'Ots 
ing   to    the    old    eiistoih.      Defendant 
paid   and  does   pay   that  rent.      Tlie 
difference  is  that,  while  hitherto  plaii 
kept  it  all  to  himself,  he  is  now 
pass  part  of  it  on  to  Government. 

The  appeal  is  dismissed  Mith  costs. 
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The  25th  April  1865. 

Present  : 

Tbe  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Appeal— Rival  Decree-holders. 
Case  No.  113  of  1865. 
Afiscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  2^'Pergunnahs,  dated 
the  i^th  December  i86^y  reversing  an  order 
passed  by  the  Principal  budder  Ameen  of 
thai  District,  dated  the  ^th  September 
1864, 

Nawab  Hajee  Mahomed  Khan  Kuzulbash 
(Decree-holder  and  Objector),  Appellant, 

versus 

Thakoor  Singh  alias  Bheem  Singh 
(Collasive  Decree-holder),  Respondent. 

Baboos  Juggadanund  Mookerjee  and 
Khetternath  Bose  for  Appellant. 

Mr.  R.  E.  Tividale  for  Respondent. 

In  a  question  between  rival  decree>holdcrs  an  appeal 
will  not  lie.  ^     .    .  -.  • 

Note  by  Deputy  Registrar. — This  is  an 
appeal  against  an  order  passed  by  the  Judge 
of  the  24-Pergunnahs. 

It  would  appear  that  one  Bheem  Singh, 
.in  execution  of  a  decree,  dated  the  25th  of 
August  1863,  attached,  on  the  8th  of  February 
1864,  certain  property  belonging  to  the 
judgment-debtor,  Alia  Nowazee  Begum, 
which  had  already  been  attached,  on  the 
lOlh  of  April  i860,  by  Nawab  Hajee  Maho- 
med Khan  Kuzulbash,  pending  the  result 
of  a  suit  injitiiuted  by  him  against  the  said 
judgment- debtor,  in  which  a  deciee  was 
obtained  in  his  favor,  bearing  an  earlier  dale 
than  ihat  of  Bheem  Singh. 

The  Principal  Sudder  Ameen  released  the 
attachment  underBheem  Singh's  decree, under 
Section  246.  Act  VIIT.  of  1859. 

The  Judge  in  appeal  reversed  ihe  Princi- 
pal Sudder  Ameen's  order,  ancl  directed 
that  officer  to  follow  the  procedure  laid 
down  in  Section  zjy  Act  VUl.  of  1S59. 

Nawab  Hajee  Mahomed  Khan  Kuzulbash 
appeals  against  ihe  above  order  of  the  Judge. 

The  dispute  is  now  between  the  two 
decree-holders,  and  not  between  the  two 
original  parties  to  the  sujt.     The  case,  there- 


fore, does  not  fall  under  Secdon  11,  Act 
XXIII.  of  1 86 1,  which  provides  that  "ques- 
*'tions  arising  between  the  parties  to  the  suit 
**  in  which  the  decree  was  passed y  and  relai- 
^^  ing  Jo  the  execution  of  the  decree,  shall 
"be  determined  bv  order  of  the  Court  ex e- 
"cuting  the  decree,  and  not  by  a  separate 
"  suit,  and  the  order  passed  by  the  Court 
"  shall  be  open  to  appeal." 

Section  246  of  Act  VIII.  of  1859,  how- 
ever, expressly  provides  that  an  order,  such 
as  that  passed  by  the  Principal  Sudder 
Ameen,  is  "not  sub  feet  to  appeal;  but  the 
"party  against  whom  the  order  is  given 
"  shall  be  at  liberty  to  bring  a  suit  to  estab- 
"  lish  his  right  within  one  year  from  the 
"date  of  the  order." 

There  being  good  reason  to  doubt  whether 
the  Lower  Appellate  Court  had  any  jurisdic- 
tion in  the  case,  and,  consequently,  whether 
an  appeal  from  such  an  order  would  lie  to 
this  Court,  I  beg  to  refer  the  question  for 
the  orders  of  the  I.owazima  Bench. 

The  Court  may,  under  Section  35,  Act 
XXIII.  of  i86i,  "call  for  the  record  of  any 
"case  decided  on  appeal  by  a  subordinate 
"  Court,  in  which  no  further  appeal  shall 
"lie,  when  such  Court  exercises  a  jurisdic- 
"lion  not  vested  in  it  by  law,"  and  may  set 
aside  such  an  order.  But,  I  apprehend,  the 
Court  can  only  be  induced  to  take  action  on 
the  motion  of  the  party,  and  not  on  an  appeal. 

Mr.  Justice  Loch. —  It  is  a  matter  of  little 
consequence  how  the  irregularity  is  brought 
to  the  notice  of  this  Court,  whether  by  motion 
or  by  a  petition  of  appeal.  The  Court  may 
act  on  either  application.  Send  for  the 
record,  and  submit  it  to  the  Miscellaneous 
Bench  for  orders,  and  direct  the  I^ower  Court 
10  suspend  proceedings  till  it  receives  further 
instructions  from  this  Court. 

Order. — In  this  case  we  have  heard  both 
parties,  and  are  clearly  of  opinion  that  no  ap- 
peal lay  to  the  Judge.  It  is  true  that  Hajee 
Mahomed  first  appeared  in  the  Principal 
Sudder  Ameen's  Court  as  an  intervenor  in  a 
case  in  which  Bheem  Singh  was  plaintiff, 
and  Nowazee  Begum  was  defendant.  But. 
substantially,  the  decision  of  the  Principal 
Sudder  Ameen  had  reference  to  the  rival 
claims  of  Hajee  Mahomed  and  Bheem  Singh. 
To  all  intents  and  purposes  they  were  rival 
decree-holders,   disputing  about  priority  of 
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claim  to  attached  property  of  a  debtor.  As 
such,  their  case  falls  within  the  scope  of  the 
Full  Bench  decision,  quoted  at  page  527 
of  Marshall's  Reports,  which  rules  ihat,  in  a 
question  between  rival  decree- holders,  an 
appeal  will  not  lie. 

Looking  at  the  case  in  this  view,  which 
is  the  subsianlial  and  correct  and  just  view 
to  take,  the  question  appealed  to  the  Judge 
was  a  question  between  rival  claimants,  and 
the  Judge,  under  the  decision  quoted,  should 
have  refrained  from  entering  on  a  consider- 
ation of  the  same. 

We  reverse  the  Judge's  decision  with  costs, 
and  restore  that  of  the  first  Court. 


The  25th  April  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Execution  of  decree  for  immoyeable  property 
— Possession  (under  Sections  223  and  224 
of  Act  VIII.  of  1859). 

Case  No.  84  of  1865. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Moorshedabad,  dated  the 
28th  November  186^,  affirming  an  order 
passed  by  the  Principal  Sudder  Ameen  of 
that  District f  dated  the  21st  July  186^. 

Messrs.  J.  Robson  &  Co.  (Decree- holders), 

Appellants, 

versus 

Mr.  Maseyk,  Manager  on  behalf  of  Mr.  C. 
S.  Hogg,  Administrator  to  the  Estate  of 
Mr.  D.  Andrew,  deceased  (Judgment- 
debtor),  Respondent, 

Mr,  Montr iou  and  Baboo  Baneenath  Bose 

for  Appellants. 

Afr,  R.  T.  Allan  and  Baboo  Baneemadhub 
Banerjee  for  Respondent. 

A  person,  who  has  obtained  sN^mbolical  possession  un- 
der Section  224  of  Act  VIII.  of  1S59,  may  subsequently 
ask  for  actual  possession  under  Section  223,  if  the  terms 
of  his  decree  warrant  such  possession  being  given. 

The  petitioner  applied  for  possession  in 
execution  of  his  decree,  and  obtained  sym- 
bolical possession  under  Section  224,  Act 
VIII.  of  1859.  Finding  that  certain  part  of 
the  property  was  in  the  actual  possession  of 
the  judgment-debtor,  he  applied  to  the  Prin- 
cipal Sudder  Ameen  to  get  actual  possession 
under  Section  223.  Both  the  Lower  Courts 
have  rejected  his  application  on  the  ground 


that  he  has  already  been  put  into  posses^oo^ 
and  given  a  receipt  to  that  effect. 

We  think  the  order  passed  by  the  Lower 
Courts  is  erroneous.     There  is  nothing  fli  \ 
the  law  to  prevent  a  person  who  has  obtain* 
ed  possession  under  Section  224  from  siskio|^ 
subsequently  for  possession  under  Section  tZ'^ 
of  the  land,  or  such  portion  of  it  as  he  may 
find  to  be  in  ihe  actual  possession  of  the  de- 
fendant,   provided  the  terms  of  his  decree 
warrant  such  possession  being  given.     Wc 
therefore   reverse   the   order   of    the  Lover 
Courts,  and  direct  the  Judge  to  look  10  the 
decree,  and,  if  the  terms  of  that  decree  war- 
rant actual  possession  being  given,  there  19 
nothing  in  the  law  to  prevent  it. 


The  26th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Kair, 

Judges. 

Limitation — Keeping^  decree  alive. 
Cases  Nos.  55  and  56  of  1865. 
Miscellaneous  Appeals  /rom  an  order  fas^ 
ed  by   the  Judge  of  the  24'Pergumsutkt, 
dated  the    28th    December    186^    mfi^^^" 
ing  an  order  passed  by  the  Sudder  Ameem 
of  that  ^flwte^,  dated  the  2gih   SepU 
be^864. 

Jlaj  Bullub  Bunge  (Judgment-debtor), 

Appellant, 
versus 
Tarranath  Roy  (Decree-holder),  Respandmim  , 

Baboo  Upend ur  Chunder  Bose  for 

Appellant. 

Baboo  Bhowanichurn  Dutt  for 
Respondent. 

Somethingf  more  than  the  mere  presentafioii  cf  a  pe- 
tition on  the  part  of  a  decree-holder  for  execatHMi  i»  ae» 
cessary  to  keep  a  decree  alive. 

In  this  case  the  Judge  has  held  that  tbe 
presentation  of  a  petition  on  the  part  ol  a 
decree-holder  for  execution  is  sufficient  lH 
keep  the  decree  alive.  This  Court  has  bddt, 
in  several  instances,  that  something  more  tlnft 
the  filing  of  a  petition  is  necessary  to  te 
done  by  a  decree-holder  seeking  10  awtt^' 
the  effect  of  the  Law  of  Limitation.  Bui  %  'i 
is  urged  by  the  respondent  ihat«  if  the  CdUl 
overrule  the  Judge  on  this  point,  still  dit 
decree-holder  is  entitled  to  execute  his  dis 
cree,  for  it  was  not  in  existence  when  h$X\ 
XIV.  of  1859  ^'^s  passed.  The  decree 
passed  on  5th  June  i860.  The  operation  oT^^ 
Act  XIV.  of  1859  was  suspended  till  the  til 
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muar>-  1862,  by  Act  XI.  of  1861.     The 

scree  was  not  in  existence  when  Act  XIV. 

1859  was  passed,  but  it   was  so  when 

t  law  came  into  operation.     The  decree- 

)kler  IS,  therefore,  entitled  to  the  benefit  of 

le  time  granted  by  Section  21,  and  as  he 

filed  his  application  within  three  years 

)m  the  time  when  the  law  came  into  opera- 

)n,  he  is.  entitled  to   execute  his  decree. 

^e  confirm  the  order  passed  by  the  Judge, 

\M\.  not  for   the   reason   assigned   by  him, 

rhich  we  think  to  be  erroneous.     The  ap- 

il  No.'  55   is  dismissed   with  costs,   and 

Fo.  56  without  costs. 


The  24th  April  1865. 

Present : 

'be  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

ice  of  High  Court— Review  of  Judgment 
or  Order  (Second  applications  for). 

I  I 

ypplicaiion  for  review  of  an  order  rejecting  ' 
an  Applieation  for  a  second  Revieiv  of  \ 
Judgment ,  passed  by  Mr.  Justice  Bajley,  • 
dated  the  2*jth  February  186^. 

Kanto  Lall  Singh,  Petitioner,  ' 

versus  1 

Brojo  Lall  Singh,  Opposite  Party. 

An  order,  rejecting  an  application  for  review  of  a 

Idf^cnt  or  order  passed  by  the  Court,  is  final.     Ap- 

licatioas  for   re*consideration  of  such  orders  should 

be  received  in  the  Office,  but  the  applicants  should 

rderred  to  the  Bench  receiving  motions. 

Note  by  the  Deputy  Registrar. — Accord- 

\G  to  paragraph  7  of  the  Review  Rules,  dated 

[e  6lh  of  May  1863,  passed  by  the  whole 

mrt,  an  order  rejecting  an  application  for 

[view  is  final.     The  law  too,  Section  378 

Ad  VIIL  of  1859,  declares  that  such  an 
Mer  is  final. 

The  Court  (Mr.  Justice  Steer  and  Mr. 
istice  Jackson),  however,  have,  on  the  8ih 
December  1864,  in  Case  No.  1395  of  1864, 
ikeerooddeen  and  another  t^^rx^^Kalachand 
rdar  and  others  (page  287  of  the  Weekly 
^porter,  Volume  I.),  held  that  a  second 
^plication  for  review  of  judgment  can  be 
Imitted,  although  ^^  first  may  have  been 
iJected  as  founded  on  insufiicient  grounds. 
This  ruling  does  not  seem  to  me  exactly 
apply  to  the  case  in  hand,  which  is  an 
>pUcation  for  review  of  an  order  rejecting 

application  for  review,  and  not  a  second 
^plication  for  review  of  a  judgment. 

Vol.  III. 


I,  therefore,,  beg  the  orders  of  the  Cotirt 
on  the  following  points  : — 

/j/.—  Can  the  Office  of  itself,  that  is, 
without  the  orders  of  the  Court  obtained  by 
way  of  a  motion,  receive  second  and  other 
applications  ad  infinitum  for  the  review  of 
a  judgment? 

2nd. — Are  applications  for  reviews  of  orders 
rejecting  applications  for  reviews  admissible, 
and  can  the  Office  of  itself  receive  such  appli- 
cations ? 

Under  the  old  practice,  it  was  not  unusual 
to  receive  a  third  and  even  a  fourth  appli- 
cation for  review;  but,  since  the  passing  of 
the  Review  Rules  of  the  6th  of  May  1863, 
there  has  not  been,  to  my  knowledge,  a  . 
second  application  for  review,  nor  an  appli- 
cation for  review  of  an  order  rejecting  a 
review. 

Order. — When  an  application  for  review  is 
rejected,  that  order  is  final,  whether  the  apph'ca- 
lion  relate  to  a  judgment  or  order.  No  second 
application  for  the  review  of  a  judgment 
or  order  should  be  received  in  the  Office ;  but 
the  parly  should  be  referred  to  the  Bench 
receiving  motions.  The  law,  Section  378 
of  Act  VIII.  of  1859,  is  perfectly  distinct 
on  this  point,  that  the  order  rejecting  an 
application  for  review  of  a  judgment  passed 
by  the  Court  is  final.  It  is  equally  so  in  re- 
gard to  an  order. 


The  26th  April  1865. 

Present  : 

The  Hon'ble  G.  I^ch  and  W.  S.  Seton-Karr, 

Judges. 

Collection  of  debts  of  deceased  persons — Grant 
of  Certificate  to  Husband  in  {^reference  to 
Mother — Landed  property  in  possession  of 
Mother. 

Case  No.  19  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Patna^  dated  the  ijfth  Decern-^ 
ber  186^. 

Mohun  Soondur  Koonwur,  Appellant^ 

versus 
Ramanoogro  Narain,  Respondent, 

Bahoos  Kishensucui  Mookerjee,  Mohendrolall 
Shomet  and  Kaleeprosunno  Dutt  for 
Appellant. 

Baboos  Kishenkishore  Ghose^  Sreenath  Doss, 
Moheshchunder  Chowdhry,  Unnoda  Per- 
shad  Banerjeey  and  Dwarkanath  Mitter 
for  Respondent. 

A  mother  is  not  entitled  to  a  ccrtiHcate  under  Act  XXVII.  of 
if<ooto  collect  debts  due  to  Ikt  dccca^rcd  daughter  in  preference 
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to  the  husband  of  the  deceased.  Such  certificate,  however, 
will  not  authorize  the  husband's  interference  with  the  mother's 
possession  of  the  landed  property  wliich  she  claim  as  her  own. 

This  is  a  dispute  regarding  a  certificate 
under  Aft  XXVII.  of  i860.  From  the 
evidence  we  find  that  the  landed  properly, 
which  is  alleged  to  have  belonged  to  the 
late  Geer  Koomar,  is  in  the  possession  of  her 
mother,  the  appellant  before  the  Court.  We 
do  not  think  that  the  appellant  is  entitled 
to  a  certificate  in  preference  to  the  husband 
of  the  deceased.  At  the  same  time  we 
consider  that  the  appellant,  being  in  posses- 
sion of  the  landed  property,  cannot  be  ousted 
from  that  property  or  prevented  from  collecting 
the  rents  thereof  by  the  husband  of  the  deceas- 
ed on  the  strength  of  the  certificate  which  he 
receives  to  collect  outstanding  debts  due  to 
the  deceased.  The  husband  of  the  deceased 
is  entitled  to  receive  a  certificate  to  enable 
him  to  collect  debts  due  to  the  deceased,  but 
that  certificate  will  not  authorize  his  inter- 
fering with  the  possession  of  the  appellant 
in  the  landed  property  which  she  claims  as 
her  own.  With  this  reservation  we  confirm 
the  order  of  the  Judge.  The  parlies  will 
pay  their  own  costs. 


body  was  entitled  to  take  away  a  moietj  tf 
the  estate  from  the  mortgagee  without  paf-| 
ing  the  whole  amount  due  upon  the 
gage.  Before  the  mortgage  could  be  rein< 
from  any  part  of  the  estate,  the  whole  im 
gage-debt  must  be  paid  off. 

The  order  of  the  Principal  Sudder  Ami 
allowing   possession   of   the   moiet  y  to 
plaintiffs  on  their  depositing  only  4alf  of 
mortgage-money,  must  be  reversed.     Each] 
party  10  bear  his  own  costs. 


The  2nd  May  1865. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  Shumbhoonath  Pundit,  Judge. 

Mortgaged  property. 

Case  No.  381  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  ofBehar,  dated 
the  2ist  May  186^. 

Boodhoo  Singh  and  others  (Objectors), 

Appellants, 

versus 

Kishen  Chunder  Ghose  and  others  (Decree- 
holders),  Respondents. 

Baboo  Unnodapershad  Banerjee  for  Ap- 
pellants. 

Baboos   Kishenkishore    Ghose   and    Banee- 
madhub  Banerjee  for  Respondents. 

Where  a  mortgagfe  is  a  chargfe  on  the  whole  of  an 
estate,  before  the  mortgfage  can  be  removed  from  any 
part  of  the  estate,  the  whole  mortgage-debt  must  be 
paid  ofF. 

We  think  it  clear  that  the  decree  of  the 
Lower  Court  must  be  reversed.  The  decree 
showed  that  the  mortgage  was  a  charge 
upon'\the  whole  estate.     Consequently,  no-  I 


The  2nd  May  1865. 

Present  : 

The  Hon'hle  G.  Loch  and  W.  S.  Seton-KairJ 

Judges. 

Benamee  sale  in  execution  of  decree — Rigfcti 

re-sale. 

Case  No.  91  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  ^ 
the  Judge  of  Moor  she  dab  ad,  dated  the  s^t\ 
February  186^. 

The  Nawab  Nazim  of  Bengal  (represenUtive 
of  the  Judgment-debtor),  Appellant^ 

versus 

Muzhur  Ali   alias  Sat  Cowree  Mean  (pur-| 
chaser  of  decree).  Respondent. 

Baboos  Kishenkishore  Ghose ^  Onoocoolchunia'\ 
Mootierjee,  and  Obhoychurn  Bose  for  Ap*| 
pellant. 

Mr,  R.  7\  Allan  and  Baboos  Sreenaih  Dm 
and  Go  pal  Lall  Mitter  for  Resi>ondent 


A  benamee  or  collusive  sale  of  property  in  ex 
of  a  decree  will  not  save  it  from  re-sale  m  satisCactionl 
of  the  decree. 

A  PRELIMINARY  objection  is  taken  to  this 
appeal,  that  the  Nawab  Nazim  comes  before 
the  Court  in  the  character  of  an  interyenor, 
and,  as  such,  cannot  be  heard. 

The  position  of  the  petitioner  is  peculiar, 
and,  under  the  circumstances,  we  think  his 
appeal  is  admissible.  He  is  made  the  re^ 
presentative  of  the  deceased  debtor,  and  at 
such  liable  for  the  debt,  and  in  that  capaciQr 
is  entitled  to  appeal ;  but  he  says  the  pitK 
perty  attached  and  sought  to.be  made  liaUe 
for  the  decree  came  into  his  hands  from  t 
source  other  than  from  the  debtor.  TWs 
circumstance,  even  if  true,  should  not,  «e 
think,  prevent  us  from  receiving  his  appetl» 
the  property  having  been  held  to  be  the  pRKl 
perty  of  the  deceased  debtor,  and  liable  to{ 
sale. 

For  the   petitioner,   it   is  urged  that 
property  in  question  did  belong  to  the  jadg< 
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ment-debtor,  and  Was  sold  in  execution  of  a 
decree  and  purchased  by  Ameeroonissa,  and 
that  he  succeeded   to  it   as   her   heir,   and 
therefore  it  cannot  be  again  sold  in  satis- 
faction of  the  decree  of  the  judgment-credit- 
or.   The  petitioner  also  produces  a  proceed- 
ing of  the  High  Court,  dated  2nd  August 
1862,  by  which  the  property  was  released 
when  previously  attached  by  the  present  de- 
cree-holder in  execution  of  this  decree,  as 
avowedly  not  being  the  property  of  the  debt- 
or.   After  this  order  was  passed,  the  decree- 
holder  again  attached  it,  and  the  petitioner 
then  disclosed  what  appears  to  have  been  un- 
known 10  the    Court    when    ii   passed    the 
order  of  August  1862,  that  the  property  did 
originally  belong  to  the  judgment-debtor,  and 
was  sold  in  execution  of  a  decree  against 
him,  and  was  purchased  by  Ameeroonissa. 
This  Slate   of    facts   now   disclosed  by  the 
petitioner    should   be   disposed   of  by    the 
Jodge.    He  seems  to  think  that  the  petition- 
er has -caused  some  benamee  sale  of  the  pro- 
perty to  be  made ;  but  the  statement  in  his 
petition  is  perfectly  distinct  and  apparently 
honest,  and  he  should  be  required  to  give 
proof  of  it.     If  the  sale  under  which  Ameer- 
oonissa purchased  be  a  bond  fide  sale,  the 
decree-holder  cannot  sell  the  property ;  if  it 
be  collusive,  the  property  will  be  liable  to 
sale  notwithstanding  the    Court's    order   of 
August  1862,  which  was  passed  under  what 
appears  to  have  been  an  ignorance  of  the 
facts  now  brought   to   light.      We   remand 
the  case  for  disposal  with  reference  to  the 
above  remarks. 


Baboo  Juggadanund  Mookerjee  for 
Respondent. 

A  respondent  must  be  held  to  the  grounds  on  which 
he  rested  his  case  when  the  appesu  was.  before  the 
Court  prior  to  the  case  being  remanded  to  enable  him 
to  prove  a  particular  allegation. 

This  case  was  sent  back  to  give  the  re- 
spondent an  opportunity  to  prove  a  particu- 
lar allegation  which  he  raised  at  the  time 
of  hearing  the  appeal,  viz.,  that  the  acts 
said  to  have  been  done  in  1861  and  1862  in 
furtherance  of  the  execution  of  the  decree 
were  collusive.  The  Lower  Court  has  found 
that  the  evidence  adduced  by  him  is  un- 
worthy of  credit,  and  has  rejected  it.  He 
now  comes  up  before  this  Court  on  another 
plea,  that  in  1861  and  1862  he  pleaded  limi- 
tation, and  no  order  w^s  passed  till  1864, 
when  the  Lower  Court  held  that  limitation 
did  apply. 

We  think  that  the  respondent  must  be  held 
to  the  grounds  on  which  he  rested  his  case 
when  the  appeal  was  before  us.     The  evi- 
dence he  now  produces  was  at  the  time  on 
the  record,  but  he  abstained  from  making  any 
use  of  -ir,''*and  treated  it  as  not  furthering  his 
case.      Now  thai  the  plea  he  then  pressed 
before  the  Courts  has  failed,  he  goes  back 
to  other  evidence,  and  raises  a  fresh  objec- 
tion.    We  think  it  unneces'sary  to  go  into 
the  statements  of  the  decree-holder  to  show 
that  the  Lower  Court  was  wrong  in  consi- 
dering that  the  proceedings  taken  by  him 
in  1856  were  insufficient  to  keep  the  decree 
alive,  as  that  is  not  the  point  now  before  us. 
We  reject  this  petition  with  costs. 


The  2nd  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

fudges. 

Appeal — Respondent — Remand. 
Case  No.  115  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Principal  Sudder  Ameen 
0/ Burdwany  dated  the  lyth  December  186^, 

RadhaKishore  Bose  and  another  (Judgment- 
debtors),  AppellantSs 

versus 

Maharajah  Mahtab  Chand  Bahadoor  (Decree- 
holder),  Respondent, 

Baboos  Banee  Madhub  Banerjee  and  Luckhee 
Churn  Bose  for  Appellants. 


The  2nd  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Jurisdiction— Revival  of  decree  of  one  Court 
struck  off  by  another. 

Case  No.  1 17  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  i6th 
December  186^, 

Sreedhur  Sursutty  and  others  (Decree- 
holders),  Appellants, 

versus 

Moharajah  Bhoop  Singh  (Judgment-debtor), 

Respondent, 
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Baboo  Mohesh  Chunder  Chotvdhrv  for 

Appellants. 

Baboo  Onoocool  Chunder  Mookerjee  and 
Moonshee  Ameer  Ally  for  Respondent. 

A  decree  transmitted  to,  and  struck  off  by,  another 
Court  than  the  Court  where  it  was  obtained,  can  only 
be  soug'ht  to  be  revived  in  the  latter  Court. 

Before  this  appeal  could  be  heard,  the 
respondent  took  a  preliminary  objection  to 
the  order  of  the  Judge  of  Patna  as  alto- 
gether without  jurisdiction,  which  objection 
after  hearing  the  appellant,  we  think  legal 
and  valid. 

The  decree  sought  to  be  executed  was  a 
decree  of  the  Court  of  Tirhoot.  A  certifi- 
cate was  obtained  from  that  Court  towards 
the  close  of  1 86 1,  and  fonvarded  to  the 
Courf  of  Patna  in  conformity  with  the  pro- 
visions of  the  last  portion  of  the  chapter 
of  the  Civil  Code  for  execution  of  decrees, 
Section  284  and  following.  In  the  said 
Court  of  Patna,  the  decree  was  struck  off 
on  the  28th  of  February  1862.  It  is  now 
argued  for  the  respondent  that  the  decree 
should  never  have  been  revived,  as  it  has 
been,  by  the  Judge  of  Pama ;  but  that  execu- 
tion should  have  been  again  sought  for.  and 
proceedings  have  been  again  taken  in  the 
Court  of  Tirhoot.  Though  the  law  makes 
no  express  provisions  for  cases  of  decrees 
transmitted  to  other  Courts,  when  ihcv  are 
struck  off,  and  when  they  are  sought  to  be 
revived  in  such  Courts,  it  is  still  sufficiently 
clear  to  us  that  the  same  procedure  ought 
to  be  strictly  followed  over  again.  Were  it 
otherwise,  all  sorts  of  irreu^ularities  and  frauds 
might  be  committed.  The  decree  might 
have  been  satisfied  to  the  last  anna  in  the 
Court  where  it  was  obtained :  and  it  vet 
might  be  again  revived,  after  being  struck 
off,  in  the  Court  to  which  it  had  once  been 
transmitted,  by  any  vindictive,  reckless,  or 
unscrupulous  creditor,  for  the  mere  pur- 
pose of  annoyance  and  harassment.  The 
Court  of  Patna,  and  any  Court  so  situated, 
has  not  the  whole  record  before  it,  and  can 
have  no  means  of  knowing  the  exact  position 
of  the  parties  and  the  real  state  of  the 
case. 

In  this  view,  holding  that  the  revival  in 
the  Patna  Court  was  illegal,  and  that  such 
illegality  is  one  of  substance  and  not  of 
mere  form,  we  annul  the  Judge's  proceedings 
altogether,  and  leave  the  decree-holder  to 
apply  to  the  Tirhoot  Court,  if  he  be  so 
advised,  for  the  revival  of  proceedings. 
Appeal  dismissed  with  costs. 


The  9th  May  i865.v^ 
Present : 

The  Hon'bic  G.  Toch  and  W.  S.  Seton-Karr, 

Judges. 

Hindoo  Law — Inheritance — Adoption—  Hintioo 
Widow— Certificate  (under  Act  XXVIL  of 
i860). 

Case  No.  38  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  ly 
Mr.  A .  Pigouy  Judge  of  Hooghly,  daiedihe 
ij/h  December  1864. 

Sreemutty  Deeno  Moyee  Dossee,  AppeUant^ 

versus 

Doorga  Pershad  Milter,  Respondent, 

Baboos  Sreenath  Doss  and  Dwarkanatk 
Mitter  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for 
Respondent. 

A  had  permission  from  her  husband  B^  with  the  con- 
sent of  his  father  C,  to  adopt  three  sons  in  successioa. 
B  d'ed  before  C,  and«r,  before  his  death,  executed  a 
will  leaving*  his  property  to  ^4'^  adopted  son,  aitd  ap> 
pointing  D  executor,  and  directing  him  to  take  po$8(*> 
sion  of  the  property  until  the  adopted  son  came  of  ace, 
when  he  was  to  be  proprietor  of  his  entire  estate.  Aner 
Os  death,  A  adopted  E^  who  died  before  he  rame  ol 
ai^e.  HiiLD  (i)  that  the  property  vested  in  f  on  bis 
adoption,  althougfh  he  was  a  minor,  D  being^  inenlj't 
mana«fer;  (2)  that,  undrr  the  Hindoo  Law,  A  was  titt 
legal  representative  of  her  adopted  son  £,  and  coow* 
quently  entitled  to  a  rt-rtificate  under  A<5t  XXV'II.  of 
is6o  as  his  lepal  heir ;  and  {s)  that  A^s  title  to  the  pnw 
perty  was  not  contingfent  on  her  adopting*  three  sons  m 
succession,  as  a  Hindoo  widow,  having  permissioa  to 
adopt,  cannot  be  compelled  to  act  up  to  that  pcrmi^«oo. 

Deexo   Moyef,   the  appellant  before  us.\ 
received  permission  from   her  husband,  Ja- 
dub    Chunder.    with     ihe    consent,  of    his 
father   Rajmohun,   to    adopt    three  sons  in 
succession.     Jadub  Chunder  died  before  his 
father    Rajmohun.     Some    time    before  his 
death,  Rajmohun  executed  a  will,  by  whidi 
be  left  his  properly  to  the  adopted  son  of. 
Deeno  Moyee,  and  appointed  Doorga  Doss 
as  executor,  directing  him  to  take  possesaon 
of  all  his  moveable  and  immoveable  property 
till  the  adopted  son  came  of  age,  when  the 
son  was  10  become  the  proprietor  of  his  entiw 
estate.     Deeno  Moyee  adopted  Sooruthnath 
after  ihe  death  of  Rajmohun,  and  Sooruth- 
nath died  in  January  1864.     Deeno  Moyee 
has  failed  to  adopt  another  son  which  she  btd 
permission  to  do,  and  now  ctaims  a  cerdfi* 
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cate  under  Aft  XXVII.  of  i860  as  legal  heir 
of  her  deceased  adopted  son.  The  Judge 
has  held  that,  as  the  child  never  came  of  age, 
he  never  became  vested  of  the  property,  and 
that  consequently  Deeno  Moyee  could  have 
no  claim  to  the  property.  This  argument 
is  urged  before  us  in  appeal,  and  it  was  also 
urged  that  Deeno  Moyee  could  have  no  legal 
title  to  the  property  till  she  had  carried  out 
her  husband  s  wish»  viz,,  that  of  adopting 
three  sons  in  succession.  Now,  it  is  clear 
'  that  a  Hindoo  widow,  having  permission  to 
^adopt,  cannot  be  compelled  to  act  up  to  that 
<  permission ;  and  we  think  the  Judge  was 
wrong  in  supposing  that  the  property  did  not 
vest  in  Soorulhnath  when  he  was  adopted. 
The  management  remained  with  Doorga  Doss, 
but  nothing  more.  The  words  on  which 
the  Judge  lays  stress  merely  signify  that, 
on  the  adopted  son  attaining  majority,  all 
interference  on  the  part  of  the  executor  in 
the  propeity  would  cease  ;  and  that  Deeno 
Moyee  is  the  legal  representative  of  her 
adopted  son  under  the  Hindoo  Law,  there 
*  can  be  no  doubt ;  and,  had  there  been  room 
for  any  question  on  the  matter,  it  is  set  at 
rest  by  the  decision*  of  the  High  Court  in  its 

*  The  24th  .March  isr.5. 
Present : 

Thr  Hon 'Ue5i> Barnes  Peacock,  Kt.Xhit'fyusticc^3.nd 
the  Hon'blc  A.  ().  Macpherson,  Jitdffe. 

Sreemuftv  Deeno  Moyoc  no<?<;cc 

vemus 

Tarrarhum  Caondoo  Chowdry  and  others. 

W'k  are  of  opinion  that  in  this  case  the  plaintiff  is 
entitled  to  have  the  deed  of  mortpfag-e  set  aside  as  rejjards 
the  heirs,  and  so  far  as  it  affects  the  estate  of  kaj  Mohun 
Koy.  She  is  also  entitled  to  restrain  the  defendants 
from  proreeilinjj  to  cnfi»rce  the  fiueclosure,  or  taking*  any 
further  proceedinp^s  agfainst  the  heirs  of  Kaj  Mohun  Roy, 
or  his  c>tate  in  that  suit. 

\VV  are  of  opinion  that,  under  the  will  of  Raj  Mohun 
Koy,  r)oor«:apershad  had  no  rijjht  to  create  this  mort- 
gage.    Altnoujfh  Doorg^apcrshad  became  the  attorney 
or  executor  under  the  will  of   Raj  Mohun  Roy,  he  had 
not,  according:  to  the  Hindoo  Law,  the  same  power  ever 
the  estate  of  Raj  Mohun,  moveable  and  immoveable, 
which  an  executor  would  have  over  lease-hold  estate 
\  according:  to  Knjjlish  I^w.     We  think  that,  according 
I  to  Hindoo  I^w,  an  attorney  or  executor  under  a  will 
!  has  no  g"reater  power  over  immoveable  estate  than  a 
manager,  which,  according  to  the  decision  of  the  Privy 
Council,  in  the  case  of  Hnnnooman   Pershad  Panday 
(reported  in  0  Moore's  Indian  Appeal  Cases,  p.  393),  is 
:    a  limited  and  qualified  power;  and,  further,  wc  are  of 
^    opinion  that  the  general  power  of  a  manager  under  a 
^    witl  maybe  restricted  by  the  will,  and  that  the  manager 
is  bound  to  act  according  to  the  directions  in  the  will. 
If,  therefore,  Doorgapershad  had  the  power  to  mortgage 
for  specific  purposes,  it  would  have  been  the  duty  of  the 
lender  to  enquire  into  the  circumstances  under  which 
the  estate  was  about  to  be  mortgaged  ;  and  whether  the 
executor  or  attorney  had  authority  under  the  will  to 
effect  such  a  mortgage.     But  independently  of  that  view 


Original  Jurisdiction  produced  before  us 
to-day,  in  which  the  position  of  Deeno  Moyee 

of  the  case,  we  are  of  opinion  that,  according  to  the  trike 
construction  of  Raj  Mohun  Rov's  will,  Doorgapershad 
had  no  power  to  mortgage  the  house  in  question. 

The  6th  item  of  the  will  says  :  "  You  shall  spend  in 
"the  marriage  of  Sreemuttv  nheenoomotee  Dossee,  my 
"grand-daughter,  in  the  female  line,  Rs.  200,  and  on 
"  those  of  my  two  grand-daughters,  in  the  male  line, 
"  Rs.  1,400,  and  on  my  .s/iradRs.  800." 

•It  is  perfectly  clear  that,  under  this,  the  manager  or 
executor,  or  whatever  he  may  be  called,  had  no  power 
whatever  to  spend  upon  those  marriages  a  larger  sum 
than  the  testator  appointed  for  that  purpose.  But 
Doorgapershad  says  the  family  would  have  lost  caste 
if  he  had  not  spent  larger  sums  than  those  specified  in 
the  will.  Surely,  however,  the  testator  was  a  better 
judge  than  he  as  to  how  much  was  to  be  spent  out  of 
the  testator's  estate  on  the  marriages  of  his  grand- 
daughters ;  and  the  testator  limited  the  sums  as  specified 
in  the  6th  item. 

The  will  continues  thus  in  the  7th  para.  :  "You  shall 
"  pay  my  cfebts  and  receive  my  demands  agreeably  to 
"my  khata  or  ledger,  and  make  the  disbursements 
"  specified  in  the  above  items  "  (referring  to  the  para- 
graphs of  the  will  in  which  the  executor  is  authorized 
to  make  different  disbursements,  including  those  men- 
tioned in  the  6th  item).  "  In  doing  which,  should  there 
"  be  a  deficiency,  or  should  my  demands  not  have  been 
"  realized  at  the  point  of  time  at  which  any  act  may 
"  be  about  to  be  performed,  you  shall,  in  that  case,  sell 
"  my  Calcutta  property  at  a  reasonable  price,  and  per- 
"  form  such  act  and  liquidate  my  debts.  You  shall  pay 
"out  of  my  estate  the  charges  and  expenses  of  the 
"  suits  which  are  now  pending,  and  which  may  here- 
"  after  be  instituted,  in  respect  of  my  property,  and  the 
"  recovery  of  the  moneys  due  to  me  ;  and  after  making 
"the  disbursements  specifically  mentioned  in  the  above 
"  items,  if  there  be  a  surplus,  you  shall  purchase  Com- 
"  pany's  Papers  with  the  same,  and  keep  it  in  your 
"  tahvil ;  and  when  my  scm's  adopted  son  shall  have 
"  attained  the  age  of  majority,  he  shall  become  the 
"  rnaiik  of  my  entire  estate  to  whom  you  shall  account 
"  for  and  make  over  the  whole  of  my  moveable  and  im- 
"  moveable  properties,  and  who,  being  constituted  the 
**  scbatec  or  superintendent  of  services  of  the  duties, 
"shall  perform  and  carry  on  the  same." 

It  appears  clear  from  the  evidence  of  Doorgapershad 
that  he  borrowed  the  money,  which  is  received  by  this 
mortgage,  at  the  time  of  the  second  daughter's  marriage, 
and  that  he  borrowed  it  for  the  purpose  of  paying  for 
her  marriage,  possibly  also  for  the  purpose  ofpaying  off 
debts  incurred  for  the  marriage  of  the  previous  grand- 
daughter, but  for  nothing  else.  The  defendant's  own 
manager  deposes  that,  when  Doorgapershad  borrowed 
the  money,  he  said  it  was  required  for  the  purpose  of 
the  second  marriage.  It  is  clear,  therefore,  that,  if  the 
defendant  Doorgapershad  had  the  power  to  mortgage 
:it  all,  he  could  nut  do  so  for  a  larger  sura  than  the 
Ks.  1,400,  which  the  testator  said  was  to  be  spent  on 
the  two  marriages :  and  before  the  mortgage  would  have 
been  good  to  the  extent  of  Rs.  1,400,  the  mortgagee 
was  bound  to  have  elujuired  whether  the  former  daugh- 
ter's marriage  expenses  remained  unpaid.  It  appears  that 
the  mortgagees  were  told  that  the  money  was  wanted 
for  the  second  marriage,  but  that  they  made  no  enquiries 
on  the  subject,  in  the  mortgage-deed  it  is  recited  that 
Doorgapershad  borrowed  the  money  for  the  purpose  of 
the  management  of  the  estate.  But  there  is  nothing, 
except  the  deed,  to  show  that  he  did  borrow  this  money 
for  general  purposes  of  management.  The  purpose  for 
which  it  was  borrowed  is  proved  by  a  witness  who  was, 
at  the  date  of  the  mortgage,  the  manager  of  one  of  the 
mortgagees  themselves,  .and  he  swears  that  Doorga- 
pershad said  the  money  \Caii  required  for  the  second 
marriage.  It  appears  to  us  that  he  could  not,  for  the 
purpose  of  the  second  grand-daughter's  marqage,  ex- 
pend more  than  Rs.  700,  or  expend  on  the  two  weddings 
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is  fully  recognized.  We  therefore  leverse 
the  decision  of  the  Judge,  and  direct  that  the 

more  than  Rs.  1,400  as  limited  in  the  will.  The 
mortgagees,  therefore,  having  distinct  notice  that  the 
money  was  required  for  the  marriages,  were  not  justified 
in  giving  so  much  as  Rs.  3,000 ;  and  certainly  Doorga- 
pershad,  who  at  the  most  could  spend  only  Rs.  1,400 
on  that  account,  had  no  power  to  borrow  Rs.  3,000, 
and  pay  a  large  interest  on  that  amount.  But  it  is 
unnecessary  to  go  further  into  this  point,  because  we 
think  that  it  was  the  intention  of  the  testator,  as  ex- 
pressed by  his  will,  that,  if  the  income  of  this  estate 
were  not  sufficient  to  meet  the  demands  on  it,  the 
Calcutta  property  was  to  be  sold.  A  direction  to  sell  a 
house,and  to  invest  the  surplus  in  Government  securities, 
is  a  very  different  thing  Irom  a  direction  to  borrow  a 
large  sum  of  money  at  15  per  cent,  or  some  other  high 
rate  of  interest.  The  case  of  Holdenby  versus  Spofforth 
(i  Beavan  390)  shows  that  a  trust  to  "  make  sale  or  dis- 
pose of  "  the  testator's  real  estates  does  not  authorize  a 
mortgage,  there  appearing  an  intention  on  the  part  of  the 
testator  that  the  whole  estate  should  be  converted.  And 
in  the  present  case  we  think  that  the  clear  intention  of 
thj  testator  was  that,  if  it  should  become  necessary  to 
raise  money  for  the  purposes  of  his  estate,  the  house  in 
Calcutta  should  be  sold,  and  the  surplus  proceeds, 
if  any,  invested  in  Government  securities.  When  a 
testator  says  that  the  proceeds  of  a  sale  are  to  be  applied 
in  a  particular  manner,  he  practically  points  out  very 
distinctly  that  the  house  is  not  to  be  mortgaged,  more 
especially  that  it  is  not  to  be  mortgaged  at  a  high  inter- 
est, which  must  almost  necessarily  be  injurious  to  the 
estate.  Under  these  circumstances  we  think  that  Doorga- 
pershad,  under  the  will,  had  no  power  to  mortgage  ;  and 
that,  if  it  was  necessary  to  raise  money  lor  the 
purpose  of  paying  any  disbursements,  it  was  his  duty  to 
sell  the  house,  and  invest  the  surplus  proceeds  in  Govern- 
ment securities. 

Then  it  is  said  that  plaintiff  seeks  to  setaside  the  mort- 
gage on  the  ground  of  fraud,  and  that  the  Court  cannot 
grant  relief  unless  a  case  of  fraud  is  made  out.  But  we 
do  not  think  that,  under  the  new  Procedure,  it  was  ever 
intended  to  bind  the  parties  so  strictly  to  the  pleadings 
as  they  are  bound  in  an  equity  suit  in  F^nsrland.  What 
was  intended  under  the  new  Procedure  was  that  justice 
should  be  done  between  man  and  man.  Suppose  an 
ignorant  person  in  the  mofussil  sued  to  set  aside  a  deed  on 
the  ground  that  it  was  fraudulent,  and  asked  the  Court 
to  give  him  such  relief  as  he  might  be  entitled  to,  is  he 
to  be  shut  out  from  all  relief  because  he  alleged  fraud  ? 
That  is  just  what  the  plaintiff  in  the  present  case  has 
done;  for,  though  she  says  that  the  defendants  have  acted 
fraudulently,  she  also  says  that  Doorgapershad  had  no 
right  to  sell  or  mortgage  the  estate.  If  the  Court  thinks 
that  defendant  has  a  right  to  sell  and  not  to  mortgage,  it 
is  not  because  the  plaintiff  says  that  the  defendant  has  no 
right  to  sell  or  mortgage,  and  because  the  plaintiff  charg- 
es fraud,  that  she  is  to  have  her  suit  dismissed  altogether. 


ceriificate  sought  for  be  given  to  appellant. 
The  appeal  is  decreed  with  costs. 


We  have* come  to  the  conclusion  that  Doorg:apershad  had 
a  right  to  sell,  but  that  he  had  no  right  to  mortgage ;  and 
that,  even  if  he  had  a  right  to  borrow  on  mortgage  from 
these  mortgagees  to  the  extent  of  Rs.  700  or  Rs.  1,400, 
he  had  no  right  to  do  so  to  the  extent  of  Rs,  3,000. 
We  think,  therefore,  that  we  are  bound,  in  justice  and 
equity,  to  give  the  plaintiff  the  relief  she  is  entitled  to; 
the  more  so  when  we  find  that  one  of  the  issues  fixed  at 
the  original  hearing  was  whether  Doorgapershad  had 
power  to  mortgage. 

It  was  contended  that  the  plaintiff  had  no  locus  standi^ 
because  she  was  not  the  heiress  of  Raj  Mohun  Roy.  That, 
point  was,  however,  almost  abandoned,  but  if  it  was  not 
abandoned,  we  have  no  doubt  that  the  plaintiff  had  a 
locus  standi,  as  decided  by  the  learned  J  udge.  Plaintiff 
was  the  widow  of  Jadub  Cnunder,  who  died  in  his  father 
Raj  Mohun's  lifetime.  Raj  Mohun  Roy,  the  father,  in  his 
will,  recites  that  his  son  had  given  permission  to  his  wife, 
with  his  (Raj  Mohun's)  consent,  to  adopt  three  sons  in 
succession,  /.  e*.,  on  the  death  of  the  first  to  adopt  a  second, 
and  on  the  death  of  the  second  to  adopt  a  third ;  and  Raj 
Mohun  goes  on  in  his  will  to  direct  Doof<gapershad 
to  see  that,  in  pursuance  of  this  direction,  she  shall 
adopt  a  son.  She  did  adopt  a  son,  Surrutnath, 
who  has  since  died ;  and  she  now  sues  as  his  heiress 
and  representative.  It  is  contended  that,  if,  on  the  death 
of  Surrutnath,  the  first  adopted  son,  the  plaintiff  had 
adopted  a  second  son,  she  would  not  have  been  the  heiress 
of  her  first  adopted  son,  inasmuch  as  the  second  adopted 
son  would  have  been  his  heir.  This  may  be  true,  but  it 
does  not  affect  her  rights  in  this  suit  since,  as  a  matter  of 
fact,  she  has  made  no  second  adoption.  Although  she 
may  have  committed  a  wrong  in  not  adopting  a  <:econd 
son  under  the  power  given  by  her  husband,  that  does  not 
prevent  her  from'  being  the  heiress  of  Surnitnath,  the 
adopted  son .  We  may  add  that,  under  the  circumstances, 
we  are  not  sure  that,  if  shf  had  adopted  a  second  son,  that 
second  son  would  have  been  the  helr.of  Raj  Mohun  Roy, 
for  it  is  clear  that  Raj  Mohun  Roy  never  gave  his  consent 
to  the  widow's  adoptmg  a  second  son  in  the  event  of  the 
death  of  the  first  adopted  son.  As  it  is,  however,  the 
widow,  not  having  adopted  a  second  son,  has  become 
the  heiress-at-law  of  Surrutnath,  and  as  such  is  entitled 
to  succeed  to  Raj  Muhun  Roy's  estate. 

The  decree  of  the  learned  Judge  is  reversed,  and  the 
mortgage-deed  is  declared  void  as  against  the  heirs  of 
Raj  Mohun,  and  so  far  as  it  affects  Raj  Mohun *s  estate. 
The  defendants  must  pay  the  costs  of  the  suit  in  the 
Court  of  first  instance,  to  be  taxed  on  scale  No.  3,  and 
an  injunction  will  issue  to  restrain  the  defendant's  mort- 
gagees from  proceeding  to  final  foreclosure  under  the  de- 
cree which  they  have  obtained,  or  from  taking  any  further 
proceedings  in  that  suit  against  the  heirs  of  Raj  Mohun, 
or  his  estate. 

The  parties  will  respectively  bear  their  own  costs  of 
this  appeal. 
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The  9th  May  1865. 
Present : 

m 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

fudges. 

Objectors — No  appeal. 

Case  No.  446  of  1864. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  A  meen  of  Bhau- 
gulporcj  dated  the  2nd  July  186^, 

Gossain  Jhunnu  Pooree  and  another 
(Objectors),  Appellants^ 

versus. 

Anund  Moyee  Dossee  (Decree-holder), 

Respondent. 

Baboos  Dehendro  Narain  Bose  and  Kallee 
Kishen  Sein  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for  Respondent. 

No  appeal  lies   to  an   objector.     Only   the   actual 
parties  to  the  suit  can  be  heard  in  appeal. 

The  appellant  is  avowedly  an  objector, 
and  not  a  party  to  the  original  suit.  He 
does  not  show  us  that  he  ever  defended  or 
appeared  in  the  case  for  Debee  Pooree.  TiT" 
this  position  he  is  not  entitle'd  to  appeal,  as 
it  has  been  repeatedly  ruled  that  only  the 
actual  parties  to  the  suit  can  be  heard  in 
appeal. 

We  dismiss  this  appeal  with  costs. 


The  15th  May  1865. 
Present : 

9 

\ 

_  \ 

The  Honble  G.  Loch  and  VV.  S.  Seton-Karr; 

Judges. 

Permission  to  carry  on  suit  or  execute  decree  for 
deceased  person  without  certificate  under  Act 
XXVII.  of  i860. 

Case  No.  149  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad,  dated 
the  22nd  February  186$. 

Syed  Ekram  Hossein  (Decree-holder), 
Appellant^ 

versus 

Rajah  Kirtee  Chunder  Bahadoor  (Judgment- 
debtor),  Respondent. 


Mr.  J.  Baptist  for  Appellant. 

Baboo  Grteja  Sunker  Mojoomdar  for  Re- 
spondent. 

A  Court  may,  on  application,  if  satisfied,  allow  a 
party  to  represent  a  deceased  person  in  carrying^  on  a 
suit  or  executing-  a  decree,  without  his  obtaining^  a  cer- 
tificate under  Act  XXVII.  of  i860.  Such  permission 
will  be  no  warrant  to  such  party  to  collect  debts  as  if 
he  held  a  certificate  under  that  Act. 

In  a  case  like  the  present,  we  see  no  ground 
for  refusing  the  petitioner  permission  to  re- 
present his  daughter  and  execute  the  decree. 
A  certificate  under  Act  XXVII.  of  i860 
is  not  required  to  be  obtained  before  a  parly 
is  allowed  to  represent  another  who  has  de- 
ceased in  carrying  on  a  suit  or  executing 
a  decree.  It  is  enough  for  the  Court,  to 
whom  a  party  makes  application  to  represent 
a  deceased  person,  to  lake  evidence  that  his 
statement  is  true,  and,  if  satisfied  that  he  is 
the  representative,  to  insert  his  name  as 
such  for  the  purposes  of  the  suit.  Of  course, 
such  permission  would  be  limited  to  the  par- 
ticular case,  and  would  not  be  a  warrant  to 
such  party  to  collect  debts  as  if  he  held  a 
certificate  under  the  Act.  We  reverse  the 
order  of  the  Lower  Court  with  costs,  and 
direct  the  Judge  to  enter  the  name  of  the 
appellant  as  representative  of  the  deceas- 
ed, if  he  have  proved  his  title. 


The  22nd  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Decree-—  M  esne-pr  ofits. 

Case  No.  126  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  jrst  December  1864, 

Jugdeb  Narain   Singh   and  others  (Decree- 
holders),  Appellants^ 

versus 

The  Court  of  Wards,  on  behalf  of  the  Rajah 
of  Durbhanga  (Objectors  Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboo  Kishen  Kishore  Ghose  for  Respondent. 

In  execution  no  new  directions  (e.g.,  an  order  for 
mesne-profits)  can  be  imported  into  a  decree. 

We  have  heard  the  pleader  for  the  appel- 
lant ;  but  we  quite  concur  in  the  conclusion 
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arrived  at  by  the  Principal  Sudder  Ameen, 
that  the  Courts  cannot,  in  execution,  import 
new  directions  into  any  decree,  or  do  any 
thing  except  to  give  effect  to  the  explicit 
provisions  which  the  decree  contains.  Now, 
the  decree  in  this  case  contains  no  order  for 
mesne-profits,  nor  any  words  or  directions 
which  we  can  construe  as  giving  mesne-pro- 
fits. The  appellant  ought  either  to  have 
procured  the  insertion  into  the  decree  of  an 
order  for  mesne-profits  ;it  the  time  of  judg- 
ment, or  he  ought  to  have  applied  for  a  re- 
view. But  we  cannot  assist  him  in  execu- 
tion. 

Appeal  dismissed  with  costs. 


The  22nd  May  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Interest— Attachment  of  decree.  * 

Case  No.  135  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr.  O.  Toogood,  Judge  of  Beerbhoom, 
dated  the  2gth  December  186^. 

Wooma  Pershad  Shome  and  others  (Judg- 
ment-debtors), Appellants, 

versus 

The  Collector  of  Beerbhooni,  for  Ramrunjun 
Chuckerbulty,  minor,  under  the  guardian- 
ship of  the  Court  of  Wards  (Decree-holder), 
Respondent. 

Baboo  Bykuntnath  Paul  for  Appellants. 

Baboo  Kishen  Ki shore  Ghose  for  Respond- 
ent. 

The  attachment  of  a  decree  docs  not  deprive  the  de- 
cree-holder of  the  interest  to  which  he  has  been  declared 
entitled. 

The  petitioner,  on  8th  August  1856,  ob- 
tained a  decree  against  the  party  now  repre- 
sented by  the  Collector  on  the  part  of  the 
Court  of  Wards  for  Rupees  1,133-14,  with 
interest  from  date  of  decree. 

The  party  now  leprcsented  by  the  Col- 
lector    brought    a    suit     for     mesne-profits 
against  the  petitioner  in  1857,  and  ultimately 
ibtaifted  a  decree  for  Rupees  905,  with   in- 
erest  from  date  of  suit  on  26th  June  1862. 
this  second  suit  was  instituted,  the 
^    applied  for  the  attachment  of  the 


petitioner's  decree  under  Regulation  II.  of 
1 806 ;  and  that  attachment  has  continued  till 
the  present  time. 

On  the  6ih  January  1863,  the  Collector 
sued  out  execution  ;  and  from  the  order  then 
passed,  an  appeal  w^s  preferred  by  the  pre- 
sent petitioner  to  the  High  Court,  who,  on 
the  28th  July  1864,  directed  the  Judge 
to  ascertain  the  following  points:  /j/,  the 
amount  still  due  to  the  Collector  under  bis 
decree  of  June  1862 — whether  a  certain  par- 
ty, against  whom  execution  was  sought,  had 
not  been  exempted  from  the.  operation  of 
the  decree,  and  whether  the  appellant  was 
in  a  position  to  claim  a  set-off  under  the  de- 
cree he  alleged  that  he  held. 

The  Judge,  in  his  proceeding  of  29th 
December  1864,  held  that  the  sum  due  to  the 
Collector  was  Rupees  534-6-9;  that  Kha- 
num  Kooree  had  been  released  from  the  de- 
cree^ and  that  the  app^ellant  had  failed  to 
produce  any  proof  in  regard  to  the  third  point. 

From  this  order,  the  petitioner  appeals  to 
the  Court,  pointing  out  that  the  Collector 
admits  that  the  existence  of  the  decree  which 
the  petitioner  held,  and  the  only  question  to 
be  determined,  was  whether,  as  the  Collector 
had  attached  that  decree,  the  petitioner  was 
not  entitled  to  have  interest  thereon  till  the 
present  application  for  execution  of  his  de- 
cree was  made  by  the  Collector.  We  think 
the  petitioner  is  entitled  to  interest  op  to 
the  date  when  the  Collector  applied  for 
execution ;  and  we  think  the  account  shoald 
be  settled  as  follows :  -The  Collector  is  en- 
tided  to  Rupees  905,  with  interest  from 
date  of  suit.  The  account  must  be  made  up 
to  the  6th  January  1863,  on  which  date  the 
Collector  applied  for  execution.  The  petitioner 
is  entitled  to  recover  Rupees  1,133-11  under 
his  decree,  with  interest  from  date  of  decree. 
''The  fact  of  his  decree  having  been  attached 
will  not  deprive  him  of  the  interest  to  which 
he  is  declared  entitled,  but  will  make  his  claim 
to  interest  stronger,  inasmuch  as  he  was  un- 
able to  take  steps  to  execute  the  decree  so 
long  as  it  remained  under  attachment.  His 
account,  therefore,  must  be  made  up  also  to 
the  6th  January,  and  a  set-oflF  allowed.  If  it 
be  found  that  a  balance  remains  payable  to  the 
Collector,  he  will  recover  it  with  interest, 
if  the  balance  is  found  to  be  due  to  the  peti- 
tioner, he  will  recover  with  interest  from 
that  date.  We  reverse  the  order  of  the 
Judge  with  costs,  and  remand  the  case  for 
the  account  to  be  adjusted  in  the  manner 
above  indicated. 
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The  30th  May  1865. 

Present  : 

The  Hon'ble  Sir  Barnes  PeacolHc,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch  and  W. 
S.  Seton-Karr,  Judges, 

Sale  In  execution  of  decree  (Fresh  proclamation 
in  case  of  indefinite  postponement) — Evidence 
(Service  of  notice  of  Appeal,  &c.)— Chowkee- 
dar's  receipts  and  Nazir's  reports  (Proof  of). 

Case  No.  49  of  1865. 

Miscellaneous  Appeal  from*  an  order  passed 
by  Mr,  J,  Reilly,  Principal  Sudder  Ameen 
of  East  Burdwan,  dated  the  igth  Septem- 
ber 186^, 

Okhoy  Ch under  Dutt  (one  of  the  Judgment- 
debtors),  Appellant, 

versus 

Messrs.  Erskine  and  Co.  (Decree-holders;, 

Respondents, 

Baboos  Ashooiosh  Dhur  and  Doorga  Doss 
Dutt  for  Appellant. 

Baboos  Banee  Madhub  Banerjee  and  Taruck 
Nath  Sein  for  Respondents. 

When  a  sale  in  execution  of  a  decree  is  postponed  in* 
dertnitely,  the  issue  of  a  fresh  proclamation  under  Sec- 
tion 249,  Act  VIII.  of  1859,  giving  notice  of  the  time  and 
place  of  sale,  is  necessary. 

Chowkeedar's  receipts  and  Nazir's  reports  are  not 
evidence /rr  se  of  the  service  of  the  notice  of  appeal  and 
the  like,  but  must  be  proved  as  any  other  documentary 
evidence. 

(Seton-Karr,  I.,  dis&entienfe,  on  the  ground  that  the 
defendant,  by  nis  conduct,  had  put  himself  out  of 
Court. 

Mr,  Justice  Loch, — The  petitioner  ap- 
peals from  the  order  of  the  Principal  Suddcr 
Ameen  rejecting  his  objections  10  the  sale  of 
his  property  in  execution  of  a  decree  heU  by 
Messrs.  Erskine  and  Co.  He  alleges  that 
proclamation  of  sale  was  not  duly  made,  and 
that,  in  consequence,  he  has  suffered  material 
injury  ;  his  estate,  which  was  worth  three 
lakhs  of  rupees,  having  been  sold  for  about 
Rupees  16,000;  that  the  Principal  Sudder 
Ameen,  instead  of  entertaining  his  objection, 
rejected  it  without  enquiry,  on  the  ground 
that  his  predecessor  had  already  rejected  it, 
and  the  petitioner  had  not  appealed  from  that 
order. 

It  appears  that,  on  3rd  September  1864, 
the  petitioner  presented  a  petition  to  the 
former  Principal  Sudder  Ameen,  stating  that 
ibe  proclamation  for  the  sale  of  his  property 
fixed  for  the  19th  idem  had  not  been  IcpjiiUy 
issutd,  and  praying  that  the  sale  might  be 
postponed  tiJI  the  result  of  his  case,  then 


pending  before  the  High  Court,  were  known. 
This  petition  was  rejected,  and  the  sale  took 
place  on  the  day  fixed.  The  petitioner  then 
put  in  a  further  petition  on  29th  September, 
in  which  he  again  raised  objection  to  the 
legality  of  the  sale,  on  the  ground  that  the 
proclamation  had  not  been  properly  issued. 
This  was  rejected  by  the  present  Principal 
Sudder  Ameen,  w-ho  gave  the  petitioner  no 
opportunity  of  proving  his  allegations,  as- 
signing, among  other  reasons,  that  the  objec- 
tion as  to  the  proclamation  had  already  been 
disposed  of  by  his  predecessor. 

This  is  the  only  substantial  ground  of  ob- 
jection that  the  petitioner  has  to  rest  upon. 
His  other  objections  are  frivolous.  With 
regard  to  the  above  objection  it  is  urged  by 
the  decree-holder,  that  the  plaintiff  is  not  in 
a  position  to  ask  the  Court  to  grant  him  any 
indulgence,  as  the  sale  has  been  postponed 
eleven  times  at  the  request  of  the  judgment- 
debtor,  who  has  promised  to  pay  up,  but 
has  invariably  failed  to  do  so  ;  that,  after  a  first 
proclamation  is  made,  the  law  does  not  re- 
quire a  further  proclamation  to  be  issued  in 
the  event  of  postponement  of  sale ;  and  that 
the  present  sale  took  place  in  consequence 
of  the  express  orders  of  the  High  Court  of  4th 
May  1864. 

I  quite  agree  with  the  pleader  for  the 
decree-holder,  that  the  judgment-debtor  is 
entitled  to  no  indulgence.  He  has  acted 
most  dishonestly  towards  his  creditor,  conti- 
nually putting  him  off,  and  gaining  time  by 
bare  promises ;  and  were  it  satisfactorily 
shown  to  me  that  the  issue  of  a  fresh  pro- 
clamation of  sale  is  not  necessary  when  such 
sale  is  postponed  indefinitely,  I  should  not 
hesitate  to  reject  this  appeal.  But,  though 
the  law  does  not  expressly  say  that,  where 
the  sale  of  immoveable  property  in  execution 
of  a  decree  is  postponed,  a  fresh  procla- 
mation must  be  issued  before  the  sale  can 
lake  place,  yet  it  is  evident,  from  the  wording 
of  Section  249,  that  such  must  be  the  case; 
for  the  law  directs  that,  in  the  event  of 
intended  sale  by  public  action,  a  proclama- 
tion shall  be  issued  at  certain  places,  and 
with  certain  formalities  ;  and  enjoins,  among 
other  things,  that  the  proclamation  shall 
specify  the  time  and  place  of  sale.  Now,  it 
is  .evident  that,  if  a  sale  be  fixed  for  the  ist 
of  January,  and,  for  some  reason  it  be  post- 
poned, and  no  sale  take  place  till  the  aoth 
March  following,  it  is  needful,  in  compliance 
at  least  with  the  spirit,  if  not  with  the  word- 
ing of  the  law,  and  for  the  information  of 
intending  purchasers,  to  issue  a  fresh  procla- 
mation,  fixing  the  time  and  place  of  sale; 
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and  if  this  be  not  done,  material  injury 
to  the  judgrtent-deblor  is  likely  to  ensue. 
The  old  proclamation  becomes  inoperative,  if 
the  time  fixed  for  the  sale  "have  passed  by,  un- 
less the  time  have  been  postponed  by  order 
from  day-tO'day,  or  to  some  other  particular 
date.  1  think,  therefore,  that  the  law  re- 
quires, in  cases  of  indefinite  postponement  of 
sale,  the  issue  of  a  fresh  proclamation  fi.xing 
a  fresh  date  for  the  sale  to  take  place. 

Assuming  that  this  is  a  correct  view  of  the 
law,  I  turn  to  the  petiiioi.er's  case  :  He  says, 
no  proclamation  was  issued  as  required  by  law, 
and  he  asks  the  Court  to  send  for  and  examine 
the  witnesses  whose  names  are  appended  to 
the  receipt,  stating  that  it  was  duly  issued. 
The  Principal  Sudder  Aiiieen  refused  to  make 
any  investigation  beyond  looking  at  the  Nazir's 
returns.  He  has  not  given  the  petitioner  an 
opportunity  of  proving  his  allegation.  It  may 
be  altogether  untrue,  and  merely  a  further 
trick  to  gain  lime.  Still  it  is  an  objection  to 
the  regularity  in  publishing  the  sale,  an  objec- 
tion which  ought,  by  Section  256  ot  Act  Vlll. 
of  1859,  to  be  investigated,  and  I  therefore 
t-hink  the  petitioner  should  have  been  allow- 
ed to  call  witnesses  to  prove  the  allegation. 
The  rejection  of  the  petition,  without  enquiry 
by  the  former  Principal  Sudder  Ameen  pre- 
vious to  the  sale,  is  no  sufficient  reason  for  not 
investigating  the  objection  when  brought  up 
after  the  sale,  and  the  Nazir's  returns,  unless 
duly  attested,  are  no  evidence.  The  only  use 
pf  these  returns  is  to  enable  a  Court  executing 
a  decree  to  proceed  to  sale.  But,  if  the  pro- 
ceedings in  regard  tothat  sale  are  disputed,  and 
reliance  is  placed  on  the  Nazir's  returns,  they 
must  be  proved  on  oath  as  any  other  docu- 
mentary evidence  is  proved.  I  would  return 
the  case  to  the  Principal  Sudder  Ameen,  and 
direct  him  to  investigate  this  one  objection. 

Afr.  Justice  Seton-Karr. — Aftv  ample 
consideration,  I  feel  unable  to  adopt  the  view 
taken  by  my  colleague  with  regard  to  further 
delay  and  enquiry. 

Assuming  that  my  colleague's  view  of  the 
law  laid  down  in  Section  249  is  correct,  and 
that  a  second  proclamation  waj necessary  after 
the  first  postponement  of  the  sale,  I  am  yet  of 
opinion  that  the  appellant  is  not  in  a  position 
to  derive  any  benefit  from  any  one  of  his 
objections. 

The  sale  of  the  property  has  now  been 
postponed  no  less  than  eleven  limes  on  one 
pretext  or  another,  and  we  may  now  safely 
tssume  that,  though  the  objections  of  the 
debtot-Jnay  have  been,  for  some  cause,  re- 


peatedly admitted  by  the  Court,  the  real  ol 
ject  of  ihe  debtor  has  been  to  gain  time,  ai 
to  hold  his  cr^itors  at  arm's  length,  and 
he  has  certainly  been  successful  hitherto  i^ 
this  object. 

The  Nazir's  several  reports  in  this  case 
all  apparently  formal  and  regular,  and  I  woulj 
assume  that  every  thing  had  been  solemi 
and  properly  done.  The  appellant,  who  la<i 
impugned  the  sale  on  the  ground  that  tl 
property  was  really  worth  three  lakhs  of  rupc< 
now  admits  in  appeal  before  us  ihat  the 
mate  is  greatly  exaggerated,  and  that  the  vali 
would  be  about  75,000  rupees.  Evenadnutj 
ling  that  there  had  been  any  irregularitj  i( 
the  conduct  of  the  sale,  which  I  do  not,  tl 
appellant  does  not  appear  to  me  in  a  posit 
to  prove  that  he  has  sustained  any  subsianti 
injury  by  the  same,  or  even  to  claim  the  pr 
lection  of  the  Court  in  any  way. 

The  intention  of  selling  the  property  mi 
have  been  well  and  widely  known.     No  1( 
than  fourteen  decree- holders  had  claims 
the  estate.     The  oDjeciions  as  to  the  defeciii 
issue   or  notice   of  the  proclamation,  1 
disposed  to  regard  as  frivolous  and  untenj 
on   the  face  of  them,    and   as   not  woi 
of  any  aiieniion  or  enquiry  on  the  part  of 
Court. 

To   rule  otherwise,  to  direct  that  on 
objection  put  forward  at  the  eleventh  hour* 
the  twelfth  series  of  objections  by  a  debt 
who  has  baffled  his  creditors  so  pertinacii 
ly,  and  who  is  not  shown  to  have  paid  up  an] 
portion  of  his  debt,  would  be,  it  seems  to 
to  make  our  Court  minister  to  the  fraud  aD| 
injustice   attempted    by   thoroughly   un! 
pulous  debtors,  who  are  hopelessly  invoKi 
and  who  have  no  intention  of  satisfyiug  tb( 
creditors. 

On  the  ground,  then,  that  ihe  appeilaotk 
put  himseljf  in  such  a  position  that  he  ougl 
not  to  be  allowed  to  claim  the  interveaiion 
the  Court,  and  that  there  is  no  ground 
think  that  he  could  ever  prove  thai  he 
sustained   any    substantial  injury,  which 
would  have  to  do  even  if  he  could  make 
thai  there  had  been  a  material  irregularity, 
would  reject  this  applicaiion  with  costs, 
would  not  grant  the  remand  asked  for. 

The  case  must  go  to  a  third  Judge. 

The   Chief  Justice. — This   is  a  miscelt 
neous   appeal  upon  which   the  two  leai 
Judges  who  heard  it  differed  in  opinion, 
the  case  has  been  referred  for  the  opinion 
a  third  Judge. 

One  point  has  been  made,  namely,  wh( 
the  two  learned  Judges  differed  upon  a 
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of  fact,  or  upon  a  point  of  law.  If  they 
differed  upon  a  point  of  fact,  it  is  said  ihat 
the  decision  of  the  judge  who  concurred  in 
opinion  with  the  Lower  Coprt  was  final. 
But,  if  they  differed  upon  a  point  of  l:iw,  ihe 
case  was  properly  referred  for  the  decision  of 
a  third  Judge.  The  point  on  which  Mr. 
Justice  toch  gave  his  opinion  was:  ^rs/^ 
that,  under  Section  249  of  the  Procedure 
Code,  it  was  necessary,  in  the  event  of  a  sale 
being  postponed,  to  issue  a  fresh  proclama- 
tion, giving  notice  of  the  day  on  which  the 
sale  would  lake  place. 

Mr.  Justice  Seion-Karr  does  not  appear 
to  have  differed  upon  that  point.  He  says : 
"After  ample  consideration,  I  feel  unable  to 
"adopt  the  view  taken  by  my  colleague  with 
"regard  to  further  delay  and  enquiry.  As- 
"suming  that  my  colleague's  view  of  the 
"law,  laid  down  in  Section  249,  is  correct, 
"and  that  a  second  proclamation  was  neces- 
"sary  after  the  first  postponement  of  the 
"sale,  I  am  yet  of  opinion  that  the  appellant 
"is  not  in  a  position  to  derive  any  benefit 
"from  any  one  of  his  objections." 
,  Now,  the  que<:tion  is,  whether,  in  point  of 
law,  the  apptllant  was  precluded  by  his  for- 
mer conduct  from  taking  this  objeciion.  It 
appears  to  me  that  Mr.  Justice  Loch  was 
perfectly  correct  in  his  construction  of  Sec- 
tion 249,  that  where  a  sale  is  postponed  in- 
definitely, a  new  proclamation  giving  notice 
of  the  day  on  which  the  sale  will  take  place 
is  necessary.  It  is  exceedingly  imponani 
that,  when  an  auction  sale  is  to  take  place  in 
execution  of  a  decree,  a  proclamation  should 
be  made,  giving  notice  of  the  day  on  which 
the  sale  is  to  take  place,  so  that  intending 
purchasers  may  go  and  bid  for  the  ariicles 
put  up  for  sale,  and  that  Act  Vlll.  of  1859 
is  express  on  the  point.  Section  249  says: 
"In  ail  cases  of  intended  sale  by  public 
"auction,  wl»ether  of  moveable  or  immove- 
"able  property,  in  execution  of  a  decree,  a 
"proclamation  of  the  intended  sale,  j/>^q;/>'- 
**tng  /he  time  and  place  of  sale,  the  proper- 
"ty  to  be  sold,  the  revenue  assessed  upon 
"  the  estate  when  the  property  to  be  sold  is 
"an  estate  or  a  part  of  an  estate  paying 
"revenue  to  Government,  and  the  amount 
"for  the  recovery  of  which  the  ?ale  is  order- 
"ed,  together  with  any  other  particulars 
"that  the  Court  may  think  necessar>%  shall 
"be  made  in  the  current  language  of  the 
"  district  ♦•*  Such  proclamation  shall  be 
"made  on  the  spot  where  the  propertv  is 
"attached  by  beat  of  drum,  or  .in  such  other 
"mode  as  may  be  customary."  Where  a 
sale  once  adveitised  is  postponed  indefiniiely. 


a  new  proclamation  is  just  as  necessary  as 
a  proclamation  of  the  day  originally  fixed. 
The  substituted  sale,  when  ordered  to  take 
place,  is  an  intended  sale,  within  the  meaning 
of  the  Act,  of  which  notice  by  proclamation 
is  required. 

It  was  said  in  the  course  of  argument 
that  the  proclamation  was  not  necessary  to 
be  made  by  beat  of  drum.  It  is  not  material 
to  decide  that  question  in  the  present  case. 
The  question  raised  is  not  whether  it  was 
necessary  to  be  made  by  beat  of  drum,  but 
whether  it  was  necessary  to  be  made  at  all. 
Mr.  Justice  Seton-Karr  considered  that  the 
defendant  was  precluded  by  his  former  con- 
duct from  taking  any  objeciion  tq  the  want 
of  proclamation.  The  ground  upon  which 
that  opinion  of  Mr.  Justice  Seton-Karr  was 
formed  is,  that  the  decree  was  a  very  old 
one," and  that  the  sale  had  been  postponed 
from  time  to  time  at  the  appellant's  instance ; 
and  that  nothing  had  resulted  from  the  post- 
ponements that  had  taken  place.  The  age 
of  the  decree  cannot  affect  the  decision  as  to 
whether  a  .sale  to  be  made  in  execution  of 
it  ought  to  have  been  duly  proclaimed.  The 
postponements  took  place  with  the  consent 
of  the  Court,  and,  therefore,  they  must  be 
considered  as  reasonable  and  proper.  I  can- 
not suppose  that  the  Court  would  have  given 
effect  to  the  application  for  postponement 
unless  it  had  been  satisfied  that  they  ought  to 
be  made. 

Mr.  Justice  Seton-Karr  says :  "  The  sale 
'*  of  the  property  has  now  been  postpqned  no 
"  less  than  eleven  times,  on  one  pretext  or 
"  another ;  and  we  may  now  safely  assume 
"that,  tiiough  the  objections  of  the  debtor 
*'  may  have  been  for  some  cause  repeatedly 
•'adrnitied  by  the  Courts,  the  real  object  of 
**  the  debtor  has  been  to  gain  dme,  and  to 
"hold  his  creditors  at  arm's  length,  and  that 
"he  has  certainly  been  successful  hitherto 
*•  in  this  object."  But,  admitting  that  the 
defendant's  object  was  to  gain  time,  the 
Court  allowed  the  postponements,  and  there 
is  no  good  reason  why,  when  the  estate 
ultimately  goes  to  sale,  the  property  of  the 
defendant  is  to  be  sacrificed  for  want  of  pro- 
clamation, giving  public  notice  of  the  lime 
and  place  of  sale.  Mr.  Justice  Seton-Karr 
thinks  that  the  case  should  not  be  sent  back 
again  for  further  enquiry  as  to  whether  a 
proclamation  took  place,  and  he  says :  **  To 
*  rule  otherwise,  to  direct  that  on  any  objec- 
"lion  put  for\nard  at  the  eleventh  hour  of 
'•the  twelfth  series  of  objections  by  a  debtor 
**  who  has  baffled  his  creditors  pertinaciously, 
"  and  who  is  not  shown  to  have  paid  up  any 
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portion  of  his  debt,  would  be,  it  seems  to 
me,  to  make  our  Courts  minister  to  the 
fraud  and  injustice  attempted  by  thorough- 
ly unscrupulous  debtors  who  are  hope- 
lessly involved,  and  who  have  no  intention 
of  satisfying  their  creditors.  On  the 
ground,  then,  that  the  appellant  has  put 
himself  in  such  a  position  that  he  ought 
not  to  be  allowed  to  claim  the  intervention 
of  the  Courts,  and  that  there  is  no  ground 
to  think  that  he  could  ever  prove  that  he 
had  sustained  any  substantial  injury  which 
he  would  have  to  do,  even  if  he  could 
make  out  that  there  had  been  a  material 
irregularity,  I  would  reject  this  application 
with  costs,  and  would  not  grant  the  remand 
asked  for." 

But  we  must  be  careful,  whilst  endeavour- 
ing not  to  minister  to  the  fraud  and  injusiice 
of  unscrupulous  debtors  on  the  one  hand, 
not  to  do  injustice  or  to  incur  the  risk  of 
allowing  injusiice  to  be  done  to  such  debtors 
when  their  property  is  decreed  to  be  sold. 
The  estate  of  a  debtor  might  easily  be  sacri- 
ficed for  want  of  public  notice  of  sale,  and 
allowing  the  property  to  be  sold  at  the  time 
and  place  not  previously  made  known  to  the 
public,  merely  because  the  Court  may  have 
considered  it  reasonable  to  postpone  the  sale 
from  time  to  time   even   to  the  extent  of 
eleven  times.     The  appellant  says,   in   one 
part  of  his  case,  that  the  property  was  worth 
three  lakhs  of  rupees,  and  that  in  consequence 
of  the  proclamation  not  having  been  duly  made, 
the   property   was   sold   for    16,500   rupees. 
He  says  now  that  it  is  worth  75,000  rupees, 
and   that   it  was    sold    for    16,500   rupees. 
Was  not  the   defendant  at  liberty  to  show 
that  his  property  was  worth  75,000  rupees, 
and  that  it  was  actually  sold  to  the  execution- 
creditor,  as,  In  fact,  it  was  for  16,500  rupees, 
owing  to  the  absence   of   public   notice   of 
the  lime  and  place  of  sale.^     It  is  always 
necessary    to    watch    with    jealousy    sales 
made   in   execution    of    decrees,    especially 
when  it  appears  that  the  property  has  been 
sold  much   below   its   value,   and   that   the 
execution-creditor  was  the  purchaser.     If,  in 
such  a  case,  the  formalities  which  the  law 
requires  to  ensure,  as  far  a  possible,  a  sale  at 
a  fair  value,  have  not  been  gone  throuj^h,  is 
it  unreasonable  to  set  aside  the  sale,  and  re- 
quire a  fresh  sale  to   take  place?     Public 
notice  of  the  time  and  place  of  sale  is  one  of 
the  most  important  measures  towards  ensur- 
ing a  fair   sale.     If   the   execution-creditor 
has  not  purchased  at  too  low  a  price,  he  will 
not  be  damnified  by  having  the  estate  again 
put  up-  to  auction.    The  Judge  may  have 


erred  in  allowing  the  sale  to  be  postponed 
eleven  times.  If  he  was  misled  by  any  b^st 
statements,  the  party  making  them  is  liable 
to  punishmem ;  but,  when  ihe  sale  was  even- 
tually ordered  to  be  made,  every  means  should 
have  been  taken  to  prevent,  as  far  as  pos- 
sible, the  properly  from  being  sold  under  its 
value. 

It  was  contended,  in  argument,  that  the 
present  objection  cannot  be  taken  under  the 
grounds  of  appeal  filed. 

The  following  is  the  first  ground  of  ap- 
peal : — 

**'The  judgment-debtor's  first  objection 
"  was,  that  the  proclamations  were  not  issued 
"in  the  Alofussil,  and  the  sale  was  irregu- 
"  lar :  the  Judge,  without  taking  the  proofs 
"  upon  this  point,  rejected  the  petition  on 
*'  the  very  day  it  was  presented.  The  Judges 
**  decision  is  defective  and  contrary  to  law." 

By  the  words  "  without  taking  proofs," 
I  understand  the  appellant  to  mean  '*  without 
taking  legal  evidence." 

Now  the  Principal  Sudder  Ameen  says:— 
*'  The  Court  observes,  with  regard  to  the 
"first  objection  "  (that  no  proclamation  oi 
sale  was  made  by  beat  of  drum),  "  that  from 
"the  Nazir's  reports,  dated  23rd,  24th,  291b, 
"and  30th  Sraban  1271,  and  the  receipts 
"  given  by  the  Chowkeedar,  it  appears  that 
the  proclamation  of  the  said  sale  was  dulj 
"  made  by  beat  of  drum." 

Mr.  Justice  Loch  thinks  that  the  Chow- 
keedar's  receipts  and  the  Nazir's  reports  are 
not  to  be  taken  as  evidence  per  se,  but  that 
they  must  be  proved  as  any  other  document- 
ary evidence  is  proved. 

A  Sheriff's  return  in  England  is  taken  as 
evidence.  But  the  Sheriff  is  very  different 
from  a  Nazir.  The  Sheriff  is  generally  a  man 
of  large  fortune,  and,  if  he  make  a  false  re- 
turn, he  can  be  sued  for  damages  for  any  in- 
jury occasioned  thereby.  The  Nazir  is  not 
in  the  same  position.  He  is  not,  as  a  general 
rule,  a  man  able  to  pay  large  damages,  and 
in  this  case  it  is  said  that  property  worth 
75,000  rupees  was  sold  for  16,500  rupees* 
Besides,  the  Sheriff  returns  facts ;  a  reiura 
that  he  has  been  lold  so  and  so  bv  the  Sheriffs 
Officer  would  be  a  bad  return.  Here  the 
Nazir  does  not  return,  as  a  fact,  that  the 
proclamation  was  made,  but  merely  that  the 
peon  has  reported  so  to  him. 

I  have  taken  down  a  translation  of  the 
Nazir'a  return.  It  says :  "  From  the  re- 
"  port  of  the  bearer  of  the  Hookoomnamah. 
••it  appears  that  the  peon  went  to  the 
''Mofussili   and   proclaimed   in   the   taiook- 
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"  dar's  Cutcherry  by  beat  of  drum  ;  and 
"  that,  having  proclaimed  it  in  the^Mofussil, 
"  he  posted  on  the  public  door  of  the  Cut- 
"  cherry,  and  he  has  brougRt  separate  re- 
"ceipts  from  Chowkeedars  of  those  vil- 
"lages."  Why  was  not  the  bearer  of  the 
Hookoomnamah,  or  the  peon,  called  to  prove 
the  fact  ?  The  peon  should  have  been  call- 
ed to  prove  whether  the  statemant  was  true 
or  not.  The  Chowkeedar's  receipts  ought 
not  to  be  taken  as  perfect  verity,  and  to  be 
admitted  as  proof  of  the  facts  stated  therein. 
It  would  be  ver>'  dangerous  to  treat  the 
certificate  or  receipt  of  a  Chowkeedar  as 
evidence  of  the  fact  stated  in  it.  I,  there- 
fore, think  that  the  evidence  on  which  the 
Principal  Sadder  Ameen  acted  was  not  legal 
evidence,  and  I  agree  with  Mr.  Justice 
Loch  that  the  Principal  Sudder  Ameen 
should  not  have  placed  implicit  reliance  on 
the  Nazir's  return  or  the  Chowkeedar's 
receipts;  but  that  the  fact  of  the  proclama- 
tions having  been  made  should,  when  dis- 
puted, have  been  proved  on  oath  or  affirma- 
tion as  any  other  fact.  If  a  man  makes  a 
false  statement  on  oath,  he  is  liable  to  be 
punished  in  a  Court  for  perjury.  But  how 
could  the  N'azir  be  punished  if  it  should  turn 
out  that  the  peon  falsely  reported  to  him 
that  the  proclamation  had  been  made  ^ 

The  next  ground  on  which  the  Principal 
Sudder  Ameen  rejected  the  application  was 
this — ^he  says:  "It  further  appears  that 
"a  petition  to  this  effect  had  once  before 
"  been  filed,  but  my  predecessor  rejected  it, 
"and  no  appeal  was  preferred  against  such 
"order."  Now,  Mr.  Justice  Loch  has 
shown  what  that  application  to  the  predeces* 
sor  was.  It  was  not  an  application  to  set 
aside  the  sale,  because  a  proclamation  had  not 
been  issued,  but  ii  was  simply  an  application 
to  stay  the  sale  until  an  application  coulci 
be  made  to  the  High  Court.  The  predeces- 
sor refused  to  postpone  the  sale,  but  that; 
was  a  very  different  thing  from  refusing  to* 
set  aside  the  sale  after  it  had  been  made,  be- 
cause no  proclamation  had  been  made.  As 
observed  by  Mr.  Justice  Loch,  *'  the  rejection 
**  of  the*  petition,  without  enquiry  by  the 
"former  Principal  Judder  Ameen  previous- 
"  ly  to  the  sale,  is  no  sufficient  reason  for 
"  not  investigating  the  objection  when  brought 
"after  the  sale.' 

It  appears  to  me  that  the  decision  of  the 
Principal  Sudder  Ameen's  predecessor  bad 
nothing  to  do  with  the  case  brought  before 
the  Principal  Sudder  Ameen.  1  therefore 
hold  with  Mr.  Justice  Loch  that  a  new 
proclamation  was  necessary,   that  the  Prin- 


cipal Sudder  Ameen  decided  that  a  pro- 
clamation had  been  made  upon  improper 
evidence,  and  that  he  acted  on  a  decision  of 
his  predecessor  which  had  nothing  at  all  to 
do  with  the  case  before  him.  I  think  that 
the  case  ought  to  go  back  on  the  points  upon 
which  Mr.  Justice  Loch  considered  that  it 
ought  to  be  remitted  to  the  Principal  Sudder 
Ameen ;  and  I  think  that  the  ground  on 
which  Mr.  Justice  Seton-Karr  considered 
that  the  defendant  could  not  be  allowed  to 
object  to  the  sale,  because  he  had  previously 
made  eleven  applications  to  postpone  it,  is 
not  a  sufficient  ground  to  preclude  the  de- 
fendant from  coming  forward  to  prove  that 
proclamation  was  not  duly  made,  and  that  in 
consequence  his  property  has  been  sacrificed. 
I  think  that  the  defendant  is  entitled  to  have 
that  question  tried,  and  to  be  at  liberty  to 
produce  his  evidence,  and  to  prove  that  those 
receipts  of  the  Chowkeedars,  which,  he  says, 
are  merely  fictitious,  are  really  so,  and  that 
some,  or  one,  of  the  Chowkeedars,  who  are 
said  to  have  given  the  receipts,  died,  as  the 
appellant  alleges,  several  years  before  the 
receipts  purport  to  have  been  given. 

Whatever  the  final  result  of  the  case  may 
be,  1.  think  it  ought  to  go  back  upon  the 
ground  of  error  in  law.  I  think  I  have  a 
right  to  determine  this  question,  under  Sec- 
tion 23  of  Act  XXIII.  of  1 86 1,  as  a  question 
of  law  which  has  been  referred  to  me,  vtz.y 
that  the  Principal  Sudder  Ameen  acted  upon 
improper  evidence  in  upholding  the  sale 
without  entering  into  the  proper  evidence  to 
show  whether  proclamation  had  been  duly 
made  or  not. 

I  have  gone  into  this  case  at  length,  be- 
cause I  have  frequently  observed  the  loose 
evidence  which  is  allowed  by  the  Lower 
Courts  in  proof  of  matters  Qf  fact  in  the 
course  of  procedure,  such  as  the  making  of 
proclamations,  the  service  of  process,  and  of 
notices  of  appeal,  and  other  matters  of  the 
like  nature.  Instead  of  requiring  legal  evi- 
dence to  prove  service  of  notice  of  appeal 
and  the  like,  the  Lower  Courts  frequently 
take  ihe  returns  of  the  Nazir  and  receipts  of 
Chowkeedars  without  obliging  the  Nazir  and 
the  Chowkeedars  to  pledge  themselves  on 
oath  or  affirmation  to  the  facts  certified.  On 
more  than  pne  occasion  I  have  had  respond- 
ents come  forward  after  an  appeal  has  been 
decided  in  their  absence,  alleging  that  they 
had  no  notice  of  the  appeal;  and  upon  re- 
quiring the  evidence  of  service  to  be  sent  up, 
and  referring  to  it,  it  has  turned  out  to  be  a 
mere  certificate  of  a  Chowkeedar  or  a  return 
of  a  Nazir,  stating  that  the  peon  employed  to 
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,  serve  the  notice  reported  to  him  that  it  had 
been  served.  The  case  must  be  remanded 
for  the  purpose  stated  by  Mr.  Justice  Loch. 

The  31st  May  1865. 
Present : 

■ 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Attachment  (of  right  to  appeal  and  for  future 
maintenance) —  Decree-holder  (Interference 
with,  by  the  Court). 

Case  No.  144  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  A  meen  o/Sarun,  dated 
the  gth  March  186$. 

Bipro  Protab  Sahee  (Judgment-debtor), 

Appellant^ 

versus 

Deo  Narain  Roy  (Decree-holder),  Re- 
spondent, 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellant. 

Mr.  R,  T,  Allan  for  Respondent. 

A  decree-holder  cannot  be  allowed  to  attach  his  judjj- 
ipent-debtor's  right  to  appeal  or  ripht  to  future  main- 
tenance. Nor  can  the  L'ourt  prescribe  to  the  decree- 
holder  what  course  he  is  to  take  for  the  realization  of 
his  claim,  or  what  property  he  is  to  attach. 

In  this  case  the  petitioner  objects  that  the 
decree-holder  has  attached  his  right  10  ap- 
peal to  the  Privy  Council,  and  we  find  that 
the  order  of  the  Principal  Sudder  Anieen  is 
to  that  effect.  The  respondent  answers  that 
he  applied  for  the  attachment  of  the  main- 
tenance and  costs  of  suit  awarded  to  the 
peliiioner  under  the  decree  now  in  appeal  to 
the  Privy  Council.  It  is  clear  that  the 
Principal  Sudder  Ameen's  order,  directing 
the  atiachmeni  of  the  petitioner's  right  to 
appeal  or  right  io  future  maintenance,  cannot 
be  sustained  ;  but  the  decree- holder  is  at 
liberty  to  attach  any  claim  for  maintenance 
now  due  and  the  costs  for  suit.  The  Prin- 
cipal Sudder  Ameen's  order,  directing  the 
decree-holder  to  file  a  list  (»f  other  property, 
is  also  incorrect,  and  must  be  set  aside.  It 
is  not  for  the  Courts  to  prescribe  to  the  decree- 
holder  what  course  he  is  to  take  for  the  reali- 
zation of  his  claim,  or  what  prot)erty  he  is  to 
attach  and  sell  in  execution.  We  reverse  the 
Principal  Sudder  Ameen's  order,  and  direct 
him  to  pass  aproper  order  with  reference  toihe 
above  remarks,  taking  into  consideration  the 
provisions  of  Section  242  of  Act  VJIl.  of  1859. 

The  parties  will  pay  their  own  costs  on 
this  appeal. 


The  31st  May  ;865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Execution  of  decree— Rights,  &c ,  of  dtcnb' 

holder. 

Cases  Nos.  97  to  99  of  1865. 

Miscellaneous  Appeals  from  an  order  passed 
by  ihePrinc  pal  Sudder  A  meen  ofBhauguL 
pore,  dated  the  $th  December  186^ 

Radha  Coomar  Singh  and  another  (Judgment* 
debtors),  Appellants, 

versus 

Luchmee  Chund  Marwaree  and  another 
(Decree-holders),  and  others  (Auction-por- 
chasers),  Respondents. 

Baboo  Tarucknath  Sein  for  Appellants. 

Mr.  J,  Baptist  and  Baboo  Unnoda  Per  shad 

Banerjee  for  Respondents. 

A  judgment-creditor  held  a  mortgfa^  of  certain  prtK. 
perty  belonjjin?  to  his  debtor  as  security  for  the  loaa 
for  which  he  obtained  his  decree.  Hkld  that  the  cte> 
ditor  could  proceed  against  any  property  belongii^tp 
the  debtor,  but,  by  doinf^  so,  would  throw  up  his  Den  oo 
the  property  pledged  to  him. 

These  are  three  appeals :  Nos.  97  and  98, 
in  which  Dyaram,  the  decree-holder,  is  re- 
spondent; and  No.  99,  in  which  Luchmee 
Chand,  decree-holder,  is  respondent. 

Dyaram  held  a  mortgage  on  certain  pro- 
perty belonging  to  the  judgment-debtor  as 
security  for  his  loan,  and  obtained  a  decree 
ifor  the  arnouni.  Instead  of  going  againiet  the 
property  pledged,  he  attached  other  property  in 
execution,  and  caused  it  to  be  sold;  and,  under 
the  terms  of  his  bond,  we  consider  that  he  had 
full  power  to  do  so. 

Luchmee  Chand  also  held  a  money-decree 
against  the  same  judgment-debtor,  and,  in- 
stead of  selling  the  villages  pledged  to  him 
for  security,  proceeded  against  other  pro- 
perty. His  bond  was  not  in  the  same  large 
terms  as  those  entered  in  the  bond  of  Dya- 
ram ;  but  his  decree  did  not  direct  the  safe 
of  the  property  pledged,  and  the  question  in 
regard  to  him  is,  whether  he  should  hate 
gone  against  the  properly  pledged  to  him 
which  was  still  in  the  hands  of  the  jadg* 
ment-dehtor.  or  was  he  at  liberty,  as  the 
hohler  of  a  simple  money-decree,  to  go  against 
any  property  in  the  possession  of  his  debtw? 
We  think  that  the  judgment-creditor  might 
proceed  against  any  property  belonging  to 
his  debtor  ;  but,  by  so  doing,  he  threw 
up  his  lien  on  the  property  which  had  been 
pledged.  We  dismiss  these  appeals  with  costs. 
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The  7th  June  1865. 

Present  : 

The  Hon*ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Attachment  of  Joint  Estate  under  Regfujation  V. 
of  x8i2 — Refusal  of  Collector  to  distribute 
surplns  proceeds — No  appeal  (to  High  Court). 

Case  No.  218  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
Ihe  Deputy  Commissioner  of  Gowalparah, 
dated  the  ylh  April  186^, 

Jugo  Moyee  Chowdhrain  and  another, 

Appellants, 

versus 

'The  Government,  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for  Respondents. 

An  appeal  docs  not  lie  to  the  Hi^h  ('ourt  from  an 
order  of  a  Collector  refusing^  to  distribute  amongst  the 
shareholders  the  amount  of  their  shares  of  the  surplus 
proceeds  of  a  joint  undivided  estate  attached  and  ad« 
ministered  under  Regulation  V.  of  1812. 

Note  by  the' Deputy  Registrar. — This  is  a 
case  of  a  joint  undivided  estate  in  Gowalparah 
(Assam),  which,  owing  to  conientlons  among 
the  shareholders,  was  aiiached  under  Regula- 
tion V.  of  1812,  and,  under  Section  3,  Regula- 
tion V.  of  1827,  was  placed  under  the  manage- 
ment of  a  surburakar. 

Two  of  the  shareholders,  being  dissatisfied 
with  this  arrangement,  applied  10  have  ihe/ 
surburakar  removed,  and  to  have  the  estate' 
placed  under  the  direct  management  of  the 
Collector  of  Gowalparah. 

Accordingly,  the  surburakar  was  removed, 
and  the  Collector  took  upon  himself  the 
management  of  the  estate,  and,  for  a  time,  in 
compliance  with  the  Ofvieis  ot  the  Civil  (or 
Deputy  Commissioner's)  Court,  obtained  by 
the  said  two  shareholders,  he  distributed 
among  the  several  shareholders  the  surplus 
proceeds  of  the  estate. 

Doubts  having  arisen  as  to  the  power  of 
the  Civil  Court  to  interfere  in  the  manage- 
ment of  the  estate  to  the  extent  above  indi- 
cated, a  reference  was  made  by  the  Commis- 
sioner of  Assam,  on  thai  among  other  points, 
to  the  Board  of  Revenue. 


The  Board,  in  reply,  communicated  in  the 
3rd  para,  of  its  Secretar}''s  letter  No.  21 
of  the  17th  of  February  1865  (in  the  file) 
the  following  instructions  on  the  point : — 

*'  The  Collector  is  not  bound  to  carry  out 
'*  anv  order  of  the  Civil  Court,  but  such  as 
"is  authorized 'by  the  law.  If  he  receive 
"  anv  order  beyond  the  law,  such  as  an 
"  order  to  pay  the  surplus  proceeds  to  the 
**  quarrelling  shareholders,  it  is  his  duty  to 
"remonstrate;  and,  if  the  Court  should  still 
"  refuse  to  retract  the  order,  the  Collector 
"should  represent  the  case  through  the 
"  Commissioner  to  the  Board,  in  order  that 
"  the  interference  of  the  High  Court  might 
"be  evoked." 

The  order  against  which  the  Board  has 
taken  objection  is  evidently  an  extra- 
judicial order  of  the  Civil  Court,  and  not  an 
order  in  a  case  sued  out  in  proper  form. 

The  Commissioner,  on  receiving  this  com- 
munication, forwarded  it  under  cover  of  a 
roobakary  to  the  Deputy  Commissioner  for 
such  orders  as  he  might  consider  necessary ; 
and  that  Officer,  thereupon,  suspended  his 
order  for  the  distribution  of  the  surplus  pro- 
ceed Is  among  the  shareholders. 

Subsequently  to  this,  the  said  two  share- 
holders applied  to  the  Deputy  Commissioner 
for  payment  to  them  of  a  deposit  in  his 
Court,  amounting  to  Rupees  118,  as  their 
share  of  the  surplus  proceeds  for  the  years 
1859.  1860,  1862,  and  1863;  and  on  the 
ground  that  he  had  already  passed  orders 
relative  to  the  distribution  of  these  proceeds, 
the  Deputy  Commissioner  dismissed  the  said 
!  application. 

From  this  order  the  said  two  shareholders 
appeal  to  this  Court. 

On  reference  to  the  vernacular  heading 
to  the  grounds  of  appeal,  it  will  be  seen  that 
the  ai)peal  is  preferred  under  Section  26, 
Regulation  V.  of  1812. 

This  Section  and  Section  27,  referred  to 
in  the  first  of  the  grounds  of  the  appeal, 
relate  to  the  appointment  and  removal  of 
managers,  and  are  modified  by  Regulation 
V^.  of  1827,  which  provides  for  an  appeal, 
not  to  the  Provincial  Court  as  before,  but 
to  the  Board  of  Revenue,  vide  Section  3. 

Tliis  appeal,  however,  seems  to  me  to  be, 
not  for  the  removal  of  the  manager^  but 
againbt  an  order  of  the  Civil  Court,  refusing 
to  act  extra  judicially,  and  to  interfere  with 
the  management  of  the  Collector  by  making 
an  order  for  distribution  by  hira^  among  the 
shareholders,  of  the  surplus/  proceeds  of 
an  estate  attached  and  adn\jmi$tered  under 
Regulation  V.  of  1813. 
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Hence,  it  does  not  appear  that  an  ap- 
peal against  such  an  order  will  lie  to  this 
Court,  and  I  therefore  beg,  before  proceed- 
ing to  register  the  appeal,  and  to  prepare  it 
for  healing  by  the  Couit  on  its  merits,  to 
submit  the  question  for  an  authoritative  rul- 
ing of  the  Miscellaneous  Bench. 

Order. — We  have  heard  both  parties  on 
this  case,  but  the  Government  pleader  has 
urged  that  there  is  no  law  under 'which  an 
appeal  will  lie  to  .this  Court  from  the  order  of 
the  Collector  refusing  any  longer  to  distribute 
the  amount  of  their  shares  amongst  the  share- 
holders. The  pleader  for  the  appellant, 
discarding  Regulation  V.  of  1827,  relies  on 
Sections  26  and  27  of  Regulation  V.  of  1812. 
But  we  tind  these  Sections  refer  to  the  ap- 
pointment and  conduct  of  the  manager  of 
an  attached  joint-estate.  Now,  the  Collector 
is  not  the  manager  in  reference  to  the 
order  complained  of,  and  the  said  order  is 
not  appealable  under  that  law,  no  other  law 
being  cited.  The  order  as  to  the  sale  of  the 
estate,  of  which  something  is  said  ,to  show 
the  hardship  of  the  case,  is  one  which  should 
be  appealed  to  the  Board,  and  with  regard  to 
the  appropriation  of  shares,  which  touches 
the  merits  of  the  case  sought  to  be  appealed 
to  us,  the  petitioners  should  either  settle 
their -disputes  amongst  themselves,  or  should 
show  in  the  proper  quarter  that  the  re- 
tention of  a  manager  is  no  longer  necessary. 
We  must,  in  this  view,  refuse  to  interfere  in 
the  case  at  all,  and  dismiss  the  appeal  with 
costs.  The  papers  filed  by  the  appellant 
may  be  returned  to  him. 


The  7th  June  1865. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

fudges. 

» 

Right  of  action  (Attachment  of)* 

Case  No.  169  of  1865. 

Jfliscellaneous  Appeal  from  an  order  passed  by 

\  the  Additional  Judge  of  Burdwan^  dated 

\fie  28th  January  186^,  reversing  an  order 

p)sssed  dy  the  Principal  Sudder  Ameen  of 

thd^Z>istrict,  dated  the  2pth  June  186^. 

Mr.  E.  j\  Drury  (Decree-holder),  Appellant, 

7'ersus 
radhun  BS^uttacharjee  (Judgment-debtor), 

Respondent, 


Baboo  Gopal  Lai  Mitter  for  Appellant. 
No  one  for  Respondent. 

A  right  of  action  is  not  liable  to  attachment. 

There  is  no  one  for  the  respondent  in 
this  case,  and  we  have  heard  the  pleader 
for  nhe  appellant  against  the  order  of  the 
Judge.  No  precedent  can  be  produced  In 
favor  of  the  view  taken  by  the  appellant. 
The  nearest  thing  that  can  be  adduced  is, 
the  sale  of  a  decree  by  one  party,  or  of  a 
right  to  sue.  But  this  is  a  different  thing 
from  attaching  a  right  of  action  in  a  hostile 
point  of  view,  and  thus,  perhaps,  hindering 
the  suit  from  ever  proceeding  to  trial.  It 
seems  very  doubtful  whether  it  could  be  the 
policy  of  the  law  to  encourage  such  transac- 
tions. And,  looking  to  the  language  of  Sec- 
tion 205  of  Act  VIII.  relied  on  by  the  Judge, 
we  do  not  think  that  the  right  now  sought  to 
be  attached  comes  fairly  under  that  Section, 
or  under  the  words  "  all  other  property  what- 
soever, moveable  or  immoveable,  belonging  to 
the  defendant,"  for  such  an  uncertain  thing, 
as  a  right  of  action  cannot  have  been  intended 
by  the  use  of  such  terms. 

On  the  w^hole,  then,  we  see  no  reason  to 
interfere  with  the  Judge's  decision,  and  dis- 
miss this  appeal. 


The  14th  June  1865. 

Present : 

TheHonble  W.  S.  Seton-Karr  and  E.Jackson, 

Judges. 

Holders  of  Certificate  under  Act  | XXVII.  of 
i8(k>— Negotiation  of  Government  Securities* 

Case  No.  251  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24-Pergunnahs,  daifd 
the  2jth  March  1865. 

Sreemutty  Bhuggobutty  Debia  and   another 

Appellants, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellants. 


1865.]         Miscellan^OHs 


T|IB  WEEKLY  REPORTER. 


Appeals* 


19 


A  Judge  can,  under  Sections  8  and  21  of  Act  XXVil. 
of  iSOo,  empower  the  holders  of  a  certificate  under  that 
Act  to  negotiate  a  Government  Security  mentioned  in 
the  will. 

This  was  an  application  by  the  holders  of 
a  certificate  under  Act  XXVII.  of  i860  for 
power  to  negotiate  a  certain  Government 
Security  mentioned  in  the  will,  which  the 
executors  of  the  will,  who  have  obtained  the 
certificate,  are  therein  enjoined  to  negotiate 
in  a  certain  manner. 

The  Judge  has  refused  the  request,  because 
he  is  of  opinion  that  the  law  does  not  give 
him  authority  to  act,  and  because  there  may, 
hereafter,  be  disputes  regarding  the  security. 

We  think  the  Judge  had  full  power,  under 
Sections  8  and  21  of  Act  XXVII.  of  i860,  to 
pass  the  order  asked  for.  He  may  exercise 
his  discretion  as  regards  complying  with  the 
request  of  the  appellant,  but  he  must  exer- 
cise a  reasonable  discretion.  It  is  not  suffi- 
cient that  the  sons  may  hereafter  raise  some 
objection  to  the  transfer  of  the  note.  In 
this  case,  the  deceased  person,  in  his  will, 
actually  directed  the  transfer ;  and,  unless 
some  better  objection  than  that  given  by  the 
Judge  should  be  raised,  we  think  that  the 
Judge  should  empower  the  certificate-holders 
to  negotiate  the  security,  and  the  case  will 
be  returned  to  him  for  that  purpose. 


The  14th  June  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  E.Jackson, 

Judges. 

Special  Appeal^Small  Cause  claims. 

Case  No.  159  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  West  Burdwan,  dated  the  2tst 
January  186^^  reversing  an  order  passed 
by  the  Moonsiff  of  that  District^  dated  ths 
jrd  December  186^. 

Bholanath  Dutt  (Decree-holder),  Appellant, 

versus 

Mohadeb  Sheet  and  others  (Judgment- 
debtors),  Respondents, 
VoL  III, 


Baboos  Nilmadhub  Sein,  Rajendur  Misser, 
and  Bhuggobutty  Churn  Ghose  for  Ap- 
pellant. 

Baboo  Prosunno  Coomar  Sein  for  Respond- 
ents. 

Section  27  of  Act  XXIII*  of  1861  is  prospective,  and 
does  not,  therefore,  bar  a  special  appeal  from  a  decision 
passed  before  that  Act  in  cases  of  a  Small  Cause  Couft 
nature. 

The  nght  reserved  to  parties  in  pendingf  suits  under 
Section  387  of  Act  VIII.  of  1859  does  not  refer  tq  Sec- 
tion 7  of  Regulation  VII.  of  1S32,  which  bars  a  special 
appeal  in  such  cases. 

The  respondent  takes  a  preliminary  objec- 
tion tRat  no  special  appeal  will  lie  under  Sec- 
tion 27  of  Act  XXIII.  of  i86f,  inasmuch 
as  this  case  is  of  the  nature  of  a  Small  Cause 
Court  case.  But  that  Section  is  clearly  pro- 
spective, and  the  decision  sought  to  be  carried 
out  was  obtained  long  before  the  passing  of 
that  Act. 

The  respondent  next  pleads  that,  under 
Section  387  of  Act  VIII.  of  1859,  ^®  's  en- 
titled to  the  benefit  of  Section  7  of  Regulation 
VII.  of  1832,  which  barred  all  special  appeals 
in  these  cases.  But  the  two  laws  seem  to  us 
to  have  no  connection,  and  the  right  reserved 
to  parties  in  pending  suits  under  Section  387, 
<luoted  abpve,  do  not  refer  to  or  contemplate 
any  such  prbvisions  as  those  laid  down  in 
Regulation  VII.  of  1832. 

We,  therefore,  overrule  these  points,  and 
come  to  the  merits  of  the  appellant's  pleas, 
and  we  find  that  the  Judge  has  really  missed 
the  point  before  him.  He  does  not  seem  to 
understand  what  was  meant  by  the  judgment- 
debtor  when  he  said  notice  was  not  served  011 
him.  It  is  clear  to  us  that  the  debtor  meant 
to  raise  this  issue  of  fact,  viz.,  was  the  notice 
really  served  on  a  former  occasion  so  as  tp 
keep  the  decree  alive  ?  This  is  a  matter  of 
fact  and  evidence,  of  which  the  Judge  should 
dispose  as  the  Moonsif!  has  done.  We  remand 
the  case  in  order  that  the  Judge  may  fiixd 
whether  the  notice  was  really  served  or  not 
We  are  of  opinion  that,  if  the  notice  wa^ 
served,  the  decree  would  be  kept  alive. 
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The  14th  June  1865. 
Present : 


for  this  purpose,  during  which  execution  viU 
not  be  taken  out. 


Execution  of  decree — Security. 
Case  No.  175  of  1865. 

Miscellaneous  Appeal  from  orders  passed  by 
Mr,  W.  Da  Costa,  Principal  Sudder  Ameen 
of  Purneahy  dated  the  ^rd  and  20th  Febru- 
ary 186$, 

Luchmeeput  and  another  (Decree-holders), 

AppellantSj 

versus 

Mir  Mahomed  Lukee  Chowdhry  and  others 
(Judgment-debtors),  Respondents, 

Mr,  R,  T,  Allan  and  Baboos  Banee  Madhub 
Banerjee  and  Bungshee  Buddon  Mitter  for 
Appellants. 

Mr,  A,  F.  Lingham  for  Respondents. 

A  decree-holder  is  entitled  to  execute  his  decree  with- 
out security,  notwithstanding-  that  his  debtor  has  a  suit 
which  has  been  dismissed,  but  which  he  has  appealed  tc) 
the  Privy  Council. 

The  Lower  Court  has  dismissed  the  de- 
cree-holder's application  to  execute  his  de- 
cree against  the  debtor,  because  he  has  failed 
to  comply  with  that  Court's  directions  re- 
quiring him  to  furnish  security  before  pro^ 
ceeding  in  execution.  It  is  urged  that  the 
decree  is  final,  and  should  be  executed  wiih-^ 
out  hindrance  of  any  sort.  But,  for  the  debt- 
or, it  is  contended  that  he  has  a  suit  for  a 
large  sum  of  money  against  the  decree-holder, 
which  has  been  dismissed  by  the  High  Court, 
but  which  he  has  appealed  to  the  Privy 
Council ;  and,  under  Section  209  of  Act  VIII. 
of  1859,  he  has  a  right  to  ask  the  Court  to 
stay  execution  of  the  decree  which  has  been 
obtained,  until  a  final  decision  is  passed  upon 
his  case  by  the  Privy  Council.  We  think 
that  this  Section  is  hardly  applicable  under 
the  circumstances  :  the  one  case  having  been 
finally  decreed,  and  the  other  dismissed  by 
the  High  Court.  The  decree-holder  should 
be  permitted  to  execute  his  decree  without 
security.  The  debtor  asks  for  time  to  pay 
in  the  sum  due  from  him,    A  month  is  given 


The  22nd  June  1865. ' 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Kair 

Judges. 

Paupers  (Representatives  of). 

Case  No.  201  of  1865. 

Miscellaneous  Appeal  from  an  order  passtd 
by  the  Principal  Sudder  Ameen  of  Cuttacl, 
dated  the  igth  January  jS6$. 

Bhagbut  Doss  (Plaintiff), 
Appellant, 

versus 

Buloram  Doss  (Defendant), 
Respondent. 

Baboo  Tarucknath  Sein  for  AppeihuL 

No  one  for  Respondent. 

There  is  no  necessity  for  an  enquiry  whether  M 
alleged  representative  of  an  admitted  pauper  is  a  ptiapv 
or  not.  The  Court,  if  satisfied  that  he  is  the  legal  i» 
presentative,  ought  to  admit  him  to  carry  on  the  sdt. 

It  is  true  that  there  would  be  no  apped 
to  us  against  the  orders  of  a  Court  findiDfc 
on  enquiry-  and  evidence,  whether  a  plainiw 
was  a  pauper  or  not.  But  that  is  not  i» 
point  in  this  case.  There  was  really  no 
necessity  for  enquiry  whether  the  applicant, 
who  claimed  to  be  the  representative  d  an 
admitted  pauper,  was  a  pauper  or  not  No 
such  provision  is  found  in  Chapter  V.  of  the 
Civil  Code.  The  Court,  if  satisfied  that  die 
appellant  was  the  legal  representative  erf  the 
deceased,  ought  to  have  admitted  him  10 
carry  on  the  suit  under  Section  102.  This 
the  Court  should  now  have  an  opportunlqr 
of  considering,  and  we  order  him  to  latt 
up  the  case  at  once.  If  he  be  satisfied  tbH 
the  applicant  is  the  real  representative  of 
the  pauper,  he  should  then  pass  proper  ordm 
as  to  the  re-admission  of  the  suit,  which  the 
Court  evidently  considers  to  have  abated  M 
a  mere  consequence  of  its  own  order  in  the 
Miscellaneous  Department. 

Case  remanded  accordingly. 
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The  6th  July  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Limitation  (Process  of  Execution) — Costs — In- 
terest on  Costs. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Behar,  dated  the  13th  Feb- 
ruary 186^, 

Singh  and  others  (Decree-holders), 
Appellants^ 

versus 

Lalla  Kalce  Churn  (Judgment-debtor),  Re- 
spondent. 

Mr.  R.  E.  Twidale  for  Appellants, 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

The  period  of  limitation  for  takincf  out  execution  of  a 
fin 


counts  from  the  date  of  the  hnal  judg^ment  in  the 
case. 

An  appeal  "dismissed  with  costs"  means  that  the 
I  appellant  should  pay  the  costs  of  the  respondent. 

Interest  on  costs  is  given  even  when  not  specifically 
mentioned  in  the  order. 

This  was  a  suit  for  "  execution  "  in  regard 
of  costs  obtained  by  the  petitioner  in  a  series 
of  cases  in  which  the  other  side  were 
plaintiffs.  It  appears  that  the  first  decree 
(a  modified  one)  was  obtained  by  the  plaintiffs 
on  the  15th  July  1857.  He  appealed  to  the 
Judge,  who,  however,  disallowed  his  entire 
claim,  on  the  ground  of  limitation,  on  the 
9th  of  July  1858. 

On  special  appeal  to  the  Sudder  Dewanny 
Adawlut,  the  case  was  remanded  (9th  June 
1859)  for  trial  of  the  merits;  and,  on  the  6th 
February  i860,  the  Judge  dismissed  the 
plaintiff's  claim  on  the  merits. 

Another  special  appeal  was  preferred  to  the  ( 
Sudder  Dewanny  Adawlut,  but  the  Judge's 
order  was  upheld  on  the  20th  July  1862,  and 
an  application  for  review  of  that  judgment 
was  dismissed  on  the  9th  of  January  1863. 

On  application  by  the  defendant  for 
execution  for  the  costs  which  had  been 
awarded  him  in  all  these  appeals,  the  Judge 
held,  as  respects  the  first  four  decrees,  that  the 
application  was  beyond  three  years  from  the 
original  judgment,  and  was,  therefore,  barred ; 
and  with  regard  to  the  other  two,  he  decided 
that,  as  there  was  no  special  mention  in  the 
Sudder  Court's  decree  of  the  party  who  was 
to  pay  costs,  he  could  not  enforce  the  order 
against  the  plaintiffs. 

We  think  that  the  Judge  was  wrong  in 
both  points.    There  is  nothing  in  the  law 


which  directs  that  the  (irst  judgment  is  the 
one  from  which  the  limitation  period  should 
count,  and  in  the  present  case  the  defendant 
had  every  reason  to  delay  taking  out 
execution  for  his.  original  costs.  The  case 
was  kept  by  the  machinations  of  the  plaintiff 
continually  before  the  Courts ;  and,  until  a 
final  decision  was  arrived  at,  the  defendant 
had  no  means  of  knowing  whether,  after  all, 
the  costs  might  not  be  payable  by  him 
instead  of  to  him.  In  all  analogous  cases, 
the  "judgment"  is  understood  to  mean 
the  final  judgment,  and  we  think  that  it 
should  be  so  construed  iii  this  case,  and  that 
the  limitation  period  should  count  from  the 
time  when  the  matter  in  dispute  was  finally 
settled,  and  the  defendant  became  rightfully 
and  definitively  entitled  to  costs. 

With  regard  to  the  Judge's  order  on  the 
two  last  appeals,  we  do  not  comprehend  the 
difficulty.  The  Sudder  Court's  order  was 
"dismissed  with  costs,"  the  meaning  of 
which  was,  manifestly,  that  the  party  appeal- 
ing and  losing  the  case  should  pay  the  costs 
incurred  by  the  respondent  in  defending 
the  Lower  Court's  decision. 

We  reverse,  therefore,  the  Judge's  order, 
and  direct  that  the  decree-holder  be  allowed 
to  take  out  execution  in  all  the  cases  at  any 
time  within  three  years  from  the  date  of  the 
final  judgment,  viz,,  from  the  15th  January 
1864  :  and  with  regard  to  interest,  the  Judge 
will  follow  the  usual  practice,  which  gives 
interest  on  costs  even  when  it  is  not  specifi- 
cally mentioned  in  the  order. 


The  loth  July  1865. 
Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Sale  of  ancestral  property  in  execution  of  decree 
fox  ancestral  debt — Change  of  possesion  im- 
InateriaL 

Case  No.  235  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  My- 
mensing,  dated  the  i8th  February  186^, 

Bungshee  Mohun  Doss  (Decree-holder), 

Appellant, 

versus 

Rajah  Raj  Kishen  Singh  (Judgment-debtor), 

Respondent. 

Baboos    Onoocool    Chunder    Mookerjee    and 
Romesh  Chunder  Mitter  for  Appellant. 

Baboos  Unnoda  Per  shad  Banerjee  and  Dwar- 
kanath  Mitter  for  Respondent, 

o 
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The  mere  change  of  possession  of  ancestral  property 
will  not  protect  the  property  from  liability  to  sale  in  exe- 
cution ot  a  decree  for  an  ancestral  debt.  The  property 
may  be  proceeded  against  in  whoseever  hands  it  may  be. 

The  appellant's  father  had  a  claim 
against  Bishonath,  Juggunnath,  and  Gopee- 
nith,  the  joint-proprietors  of  Pergunnah 
Shbosong,  for  Rupees  33,000.  Indro  Monee, 
the  widow  of  Juggunnath  Singh,  gave  a 
kistbundee  for  her  husband's  share  of  the 
debt.  After  the  death  of  Juggunnath,  his 
widow  adopted  a  son,  Sree  Kishen  Singh, 
and  the  appellant  brought  a  suit  against 
him  through  his  guardian.  Ram  Churn 
Mojoomdar,  to  recover  the  amount  of  this  debt, 
ftnd  obtained,  a  decree  on  26th  August  1859. 
Sree  Kishen  was  then  in  possession  of  the 
share  of  Juggunnath  Singh  through  his 
guardian,  and  his  possession  had  been  affirm- 
ed by  an  award  under  Act  IV.  of  1840. 
Subseqiiently,  a  suit  was  brought  by  Pran 
Kisto  Singh,  son  of  Bishonath  Singh,  and 
how  represented  by  Raj  Kishert  Singh,  to  set 
aside  the  adoption  ;  and  he  obtained  a  decree 
on  25th  September  1858.  The  appellant 
now  seeks  to  execute  his  decree  against  Raj 
Kishen,  as  representative  of  Juggunnath 
Singh,  and  in  possession  of  his  property, 
the  debt  being  incurred  on  account  of  Jug- 
gunnath Singh,  and  the  decree  making  his 
property  liable  for  the  debt. 

It  is  urged  that,  as  Pran  Kishto  was  not 
made  a  party  to  the  suit  brought  by  appel- 
lant to  recover  the  debt  due  by  Juggunnath, 
the  respondent,  who  now  represents  Pran 
Kishto,  cannot  be  held  responsible  for  the 
amount,  though  he  be  in  possession  of  the 
property  of  Juggunnath.  Further,  that  ap- 
pellant was  aware,  when  he  brought  his 
claim  against  Sree  Kishen  and  his  guardian, 
that  the  respondent's  father  had  already 
brought  an  action  to  set  aside  the  adoption 
of  Sree  Kishen,  and,  under  these  circum- 
stances,* the  appellant  should  either  Jiave 
waited  the  result  of  that  suit  or  made  Pran 
Kishto  a  co-defendant ;  that  as  the  respond- 
ent has  had  no  opportunity  of  answering 
the  appellants  as  to  his  claim,  the  only 
course  to  be  followed  is  for  plaintiff  to  bring 
a  fresh  action  against  the  respondent. 

The  suit,  we  think,  was  rightly  brought 
against  the  party  in  de  facto  possession  of  the 
estate,  and  having  at  the  time  a  good  title  so 
far  as  the  plaintiff  was  concerned.  The  debt 
was  not  personal,  but  a  debt  of  the  ancestor 
iPor  which  the  ancestral  property  was  liable, 
and,  though  the  respondent's  father  was  then 
a  claimant  for  the  estate,  he  could  not  be 
held  liable  for  the  debt  till  he  had  proved 
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his  title  to  the  same.  His  having  filed  t 
suit  for  that  purpose  previous  to  the  pbunt- 
iff's  present  action  did  not,  we  think,  render 
it  obligator)'  on  plaintiff,  appellant,  lo 
make  him  a  party  to  this  suit.  It  might  | 
have  been  advisable  as  a  matter  of  pFecai- 
tion,  but  there  was  no  necessity  for  so  doiog. 
The  decree  is  given  against  the  estate  of  I 
Juggunnath;  and  whether  that  property  be 
found  in  the  hands  of  Sree  Kishen  or  in  the 
hands  of  Raj  Kishen,  we  think  it  eqoallj 
liable  for  the  appellant's  claim.  The  mot 
change  of  possession  will  not  release  die  I 
property  from  liability  to  sale,  or  render 
the  present  decree  infructuous,  or  render  1 
fresh  suit  against  the  party  now  in  posses> 
sion  necessary.  We  see  no  reason  vb? 
appellant  should  not  proceed  against  die 
properly  of  his  debtor  in  whoseever 
hands  he  finds  it ;  and  we,  therefore,  reverse 
the  order  of  the  Lower  Court,  and  dccree| 
this  appeal  with  costs. 


The  1 2th  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Appeal  (from  orders  passed  in  execntion  of 
cree) — Disputed  property — Section  229^ 
VIII.  of  1859,  applicable  to  daimaots 
than  defendants. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  Behar,  dated  the  /jM 
ruary  iS6$, 

Goburdhun  Sahoo  Mistree  and  another 
(Objectors),  Appellants^ 

versus 

Issuree  Nund  Dult  J  ha  (Decree-holder),  ant 
Parbutty  Churn  J  ha  and  others  (Judgment- 
debtors),  Respondents. 

Baboo  Mohendro  Lai  Shome  for  Appellants.  | 

Baboo  Juggadanund  Mookerjee  for 
Respondents. 

According  to  Section  283,  k€t  VIII.  of  1S59, 
passed  in  execution  of  decree  are  not  appealable;  tad  I 
section  II,  A<5t  XXIII.  of  1S61,  the  power  of  appc 
is  restricted  to  cases  in  which  the  appellant  was  ooe  < 
parties  to  the  original  suit. 

Section  22^,  Ad\  VIII.,  does  not  apply  to  persons  in  1 
session  of  disputed  property  in  right  of  the  defendant  | 

We  see  no  reason  to  interfere  with 
Judge's  order  in  this  case.    Section  183 
the  Civil    Procedure    Code    lays    H   d< 
distinctly  that  such  orders  passed  in  ez4 
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tion  of  decree  are  not  appealable ;  and  Section 
II  of  Regulation  XXIII.  of  1861,  although 
extending  the  law  somewhat,  still  restricts  it 
on  appeal  to  cases  in  which  the  appellant 
vas  one  of  the  parties  to  the  original  suit. 
Now,  in  the  present  case,  the  appellant  was 
no  party  to  that  suit,  and,  therefore,  no  appeal 
lies. 

His  vakeel  refers  to  Section  229  of  the 
Code  as  strengthening  his  case.  But  that 
Section,  we  observe,  applies  to  parties  in 
possession  of  the  disputed  property  on  their 
own  account,  or  on  account  of  some  other 
person  than  the  defendant.  The  appellant, 
in  this  case,  is  in  possession  in  right  of  the 
defendant,  and  the  Section,  therefore,  does 
not  apply  to  him. 

The  principle  of  this  appeal  has  been 
decided  many  times  by  this  Court,  and  a 
late  ruling  of  the  Full  Bench  on  the  point 
renders  all  further  argument  unnecessary. 
Following  that  ruling,  we  dismiss  this  appeal 
with  costs. 


The  20th  July  1865. 


Present  : 


The  Hon'ble   G.  Loch  and  F.  A.  Glover, 

Judges. 

assed  under  Sec<- 
and  Section 


Case  No.  259  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  14th 
February  t86§,  affirming  an  order  passed 
by  the  Sudder  Ameen  of  that  District^ 
dated  the  28th  September  1864. 

Dlnobundhoo  Chatterag,  Appettanty 

versus 
Beharee  Lai  Mookerjee,  Respondent, 

Baboo  Khetturnath  Bose  for  Appellant. 

Baboo  Brojendro  Coomar  Seal  for  Re-    - 

spondent. 


A  special  appeal  lies  from  an  order  passed  under  Sec- 
tions 5  and  6,  Act  >^XIII.  of  1861  (dismissine  an  appeal 
for  non-service  of  notice  in  consequence  01  failure  tb 
deposit  the  cost  of  issuing*  the  same)  as  from.an  order 
under  Section  347,  Act  VTlI.  of  1859  (re-admitting  an 
appeal  dismissed  for  default  of  prosecution). 

We  think  that  a  special  appeal  from  an 
order  passed  under  Sections  5  and  6  of  Act 
XXIIL  of  1 86 1  will  lie  to  this  Court  as 
from  an  order  under  Section  347,  Act  VIIL 
of  1859.  But,  in  the  present  instance,  we 
agree  with  the  Judge  in  considering  that  the 
plaintiff  has  not  shown  sufficient  cause  to 
admit  of  his  appeal  being  revived,  for  his 
personal  attendance  was  not  required,  but  he 
was  required  to  deposit  money  which  he 
could  have  done  through  his  servants.  This 
application  is  rejected  with  costs. 


The  20th  July  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Kistbundee — ^Absence  of  endorsement— Proof 

of  payment 

Case  No.  248  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Behar,  dated  the  j6th  Febru- 
ary i86^t  affirming  an  order  passed  by  the 
Sudder  Ameen  of  that  District y  dated  the  6  th 
September  j86^, 

Girdharee  Singh  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Lalloo  Koonwur  (Decree-holder), 
Respondent, 

Baboos  Mohinee  Mohun  Roy  and  Debendro 
Narain  Bose  for  Appellants. 

No  one  for  Respondent. 

The  mere  absence  of  an  endorsement  on  the  back  of 
a  kistbundee  cannot  prevail  against  positive  proof  of 
payment. 

Two  grounds  of  appeal  are  urged  before 
us: — 

(i.)  That  the  Judge  is  wrong  in  reject- 
ing evidence  of  payment,  merely  on  the 
grounds  that  these  payments  are  not  en- 
dorsed on  the  back  oi  the  kistbundee ;  and 


(2.)  That  he  has  refused  to  entertain  the 
plea  of  hmilation  put  forward  by  the  ap- 
pellant. 

We  think  that  both  these  objeciions  must 
be  allowed.  With  regard  to  ihe  Jirs/,  it  has 
been  ruled  many  times  by  the  late  Sudder 
Court  that  the  mere  absence  of  an  endorse- 
ment  on  the  back  of  a  kistbundee  cannot 
prevail  against  positive  proof  of  payment. 
Ill  this  case,  the  appellant  produced  acquiN 
tance,  and  summoned  the  respondent's  own 
son  to  prove  it.  This  evidence  ought  to  have 
been  gone  into,  as,  if  genuine,  it  would  have 
been  legally  sufiicienl  to  prove  payment — the 
absence  of  endorsement  on  the  kistbundee 
notwithstanding. 

On  the  secomi  point,  we  find  that  execu- 
tion was  not  taken  out  till  1271  B.  S.  The 
last  admitted  payment  was  made  in  1264,  so 
l!iat  the  decree-holder  would -only  be  entitled 
to  the  instalments  for  the  three  years  imme- 
diately preceding  his  taking  out  execution: 
with  regard  to    the   years    12(15,    1266,   and 

1267,  his  claim  would  be  barred  by  limiia- 
lion. 

We  remand  the  case,  therefore,  to  the 
Court  of  first  instance  for  enquiry  into  the 
proof  of  the  alleged  payment.  Should  that 
fail,  ihe  judgment-debtor  will  be  made  liable 
only   for  the   instalments  due  on  the  years 

1268,  I26<^,  and  1270. 

Costs  will  follow  the  result. 


The  z6lh  July  1 


The  Hon'ble  G.  I.och  and   F.  A.  Glovei 
Judges. 


Case  No.  z6o  of  1865. 

Misiellaneoui  Appeal  from  an  ordtr  passed  by 
Iht  Judge  nf  Ihe  24-Fergunnahs,  dated  the 
8th  February  iS6^,  affirming  an  ordtr  passed 
by  the  Moonsig  of  that  District,  dated  the 
33rd  Dectmber  1864. 


Harojei 


ladarand  others  (J UBdg[nent-debtoa)i 
Appellants, 


Jadub  Chtmder  Holdar  (Decree-holde 
Respondent. 

Baboo  Obhoy  Chum  Base  for  Appd 
No  one  for  Respondent. 


A  sale  in  execution  of  a  decree  Is  illegal,  if  m 
day  which,  though  not  a  fiied  holiday,  yet  wMi. 
which  the  Courts  Miere  closed  by  order  of  the  HH 
and  therefore  as  much  a  holiday  as  uif  ouii 
holiday. 


It   appears  that   the   Moon^iff,  after  j 
ling   up    the    petitioner's    property    10  ] 
allowed,  him  a  month  to  pay  in  ihe  MW 
of   the   decree   against    him.    Petitknier  ^1 
posited  the  amount  in  the  CollectorMt,  • 
got  a  receipt;  but,  owing  to  the  MooojlfftJ 
absence  from  illness,  as  he  alleges,  he  | ' 
unable    to   put    it  in,  and  subseqiu 
Moonsiff,  thinking  that  the  money  t 
been  deposited,   confirmed  the  sale. 
petitioner  appealed  to  the  Judge,  who  n 
the  application.     Two  grounds  of  appetU 
taken  before  him:    isl.    that    the  sale? 
made  before  the  Court  re-opened  afte» 
vacation;  and,  secondly,  that  thepropert 
sold  for  an  inadequate  price.     The  J 
was    quite    right    in    rejecting   the  ! 

objection,  but   we  do  not   understutd  I 

reason  assigned  by  him  for  rejecting  the  fin). 
which  is  this  :  That  the  day  was  not  a  "  bo|j- 
"  day,  and  it  does  not  affect  the  question  that 
■'the  Courts  were  allowed  for  convenience 
■'  sake  to  remain  closed."  If  the  Cowi- 
were  closed  by  order  of  the  High  Coun  cv 
the  day  when  the  property  was  sold,  thai  dn 
must  be  considered  as  much  a  holiday  as  avi> 
other  fixed  holiday.  Now,  we  find  that  '.i;. 
Civil  Courts  were  closed  in  1864,  by  orLi;" 
from  1st  October  to  I5lh  November  int'n- 
sive,  and  we  do  not  understand  how  the  ^: 
took  place  during  that  period,  vi%.,  7ih  Novtr. 
her.  We  consider,  therefore,  thai  the  31.- 
being  made  on  a  holiday  was  illegal,  and  mi- 
be  set  aside,  and  we,  therefore,  reverse  - - 
orders  of  the  Courts  below.  Petitioner  «.: 
pay  his  own  costs. 
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The  26th  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

fudges, 

Execiition  of  decree — Mesne-profits  (Mode  of 
estimating^) — Onus  prot>andi. 

Case  No.  287  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  2^-Pergunnaks^  dated 
the  22nd  April  186^^  amending  an  order 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  2'jth  January 

Dinobundhoo  Nundee  (Judgment-debtor), 

Appellant, 

versus 

Keshub  Chunder  Ghose  (Decree-holder), 

Respondent, 

Baboo  Bungshee  Buddeh  Mitter  for 
Appellant. 

Baboos  Greesh  Chunder  Ghose  and  Debendro 
Narain  Base  for  Respondent. 

What  are  mesne-profits  liable  in  execution  of  decree ; 
Iwv  they  should  be  ascertained,  and  on  whom  lies  the 
Ofots  of  proving  the  actual  amount. 

We  think  that  the  mesne-profits  in  this 
case  have  been  estimated  on  an  entirely 
erroneous  principle. '  Mesne-profits,  as  we 
Jcarcely  need  remark,  are  the  assets  of  an 
,  estate  minus  costs  of  collections.  Govern- 
ment revenue,  losses  by  desertion  and  death 
of  ryots,  by  drought,  &c.  Deducting  these 
and  similar  items,  whatever  remains  which 
the  party  in  possession  has  collected  from 
the  ryots,  or  might,  with  due  diligence,  have 
colleaed,  is  the  sum  for  which  the  parly 
against  whom  the  decree  has  passed  is  liable. 
The  Judge  has  very  properly  set  aside  the 
calculation  of  the  Ameen,  which  is  formed 
apparently  on  a  probable  estimate  of  what 
the  estate  might  yield;  but  he  has  himself 
taken,  as  w«  think,  an  erroneous  method  of 
determining  the  sum  due,  viz..,  an  account  of 
collections  made  by  the  decree-holder  since 
he  recovered  possession,  from  which  he  has 
•deducted  a  certain  percentage.  The  proper 
method  for  ascertain! ng'the  amount  of  mesne- 
profits  is  to  require  the  party  who  has  held 
possession,  and  against  whom  ihe  decree  has 
passed,  to  produce  his  accounts,  and  if  he 
fail  to  attend  or  comply  with  the  requisition, 
he  should  be  compelled  to  do  so  by  the  Court 
On  the  application  of  the  .  Ameen.  His 
accounts  should  be  compared  with  the 
poitahs  and  dakhilas  of  the  ryots,  or,  in 
the  event  of  there  being  no  pottahs,  with 


the  dakhilas  only ;  and  each  ryot  producing 
his  dakhilas  should  be  examined  on  oath, 
as  should  the  party  by  whom  such 
dakhilas  were  given.  Should  the  judg- 
ment-debtor fail  to  produce  his  accounts, 
the  dakhilas  produced  by  the  ryots  will 
be  the  basis  for  estimating  the  mesne-profits. 
Where  lands  have  been  held  by  a  proprietor 
in  his  own  occupancy,  and  he  fail  to  show 
the  value  of  the  produce  realized  from  such 
lands,  this  must  be  estimated  from  the 
information  gained  from  the  evidence  and 
receipts  of  the  tenantry.  Until  all  endea- 
vours to  ascertain  the  real  assets  of  the 
property  during  the  incumbency  of  the 
judgment-debtor  fail,  the  amount  of  mesne- 
profits  should  not  be  arbitrarily  assumed. 
On  the  judgment-debtor,  as  the  party  in 
possession,  and  having  the  means  of  inform- 
ation, lies  the  onus  of  proving  what  is  the 
actual  amount  of  mesne-profits ;  and,  if  he 
fail  to  produce  his  accounts,  or  otherwise 
impede  the  action  of  the  Court  by  neglect 
or  excuses,  or  other  insufficient  cause,  he 
will  only  have  himself  to  blame  if  the 
amount  awarded  against  him  is  much  larger 
than  it  would  have  been  had  he  come  for- 
ward honestly  to  assist  the  Court.  In  this 
case  we  do  not  perceive  that  any  of  the  steps 
for  ascertaining  the  mesne-profits  have  been 
properly  taken.  We,  therefore,  remand  the 
case  for  re-investigation  with  reference  to  the 
above  remarks. 


The  27th  July  1865, 
Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Religious  endowment— Right  of  co-sharer  to  re- 
cover possession  is  personal  not  hereditary — 
.  Power  of  widow  of  co-sharer  to  sue  for  sums 
paid  by  him  for  idol's  service  out  of  his  own 
funds. 

Case  No.  264  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea^ 
dated  the  1  ""th  April  j86^. 

Radha  Jeebun  Moostofee,  Appellant^ 

versus 

Tara  Monee  Dossee,  Respondent, 

Baboos  Banee  Mad  hub  Banerjee  and  Mohesh 
Chunder  Choivdhry  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee  and 
Sreenath  Doss  for  Respondent. 

The  right  of  one  of  several  co^Bharers  in  an  endowment  to  re- 
cover possession  of  the  land  from  which  he  has  been  ousted  by  the 
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other  co-sharers  is  a  personal  one,  and  does  not  descend  to 
his  heirs.  A  decree  for  that  purpose  obtained  by  him,  if  not 
executed  by  him  in  his  lifetime,  will  become  infructuous 
after  his  death.  His  widow,  however,  can  recover  in  a  regu- 
lar suit  whatever  sums  be  paid  out  of  his  own  funds  for 
keeping  up  the  service  of  the  idols. 

This  appeal  arises  out  of  a  suit  for  execu- 
tion of  a  decree  passed  on  a  solehnamah. 
By  that  deed  of  compromise,  one  Surbessur 
was  appointed  managing  trustee  to  conduct 
the  worship  of  certain  idols  with  an  annual 
allowance  of  2,900  rupees  secured  on  the 
revenues  of  certain  villages  of  which  he  was 
to  hold  possession. 

He  brought  a  suit  to  recover  possession 
of  his  rights,  on  the  ground  that  he  had  be^n 
ousted  by  his  brothers,  the  other  co-sharers, 
in  the  endowment,  and  claimed  wassilat  for 
the  time  he  had  been  so  kept  out  of  posses- 
sion, and  during  which  he  asserted  that  he 
had  paid  the  expenses  of  the  idols  out  of 
his  own  pocket.  He  obtained  a  decree  for 
possession  on  the  30th  August  1862;  and 
this  Court,  before  which  the  case  came  on 
appeal,  held  further  that,  as  the  appellant 
had,  without  lawful  authority,  taken  the  lands 
which  he  was  bound  by  the  decree  to  have 
left  in  the  respondent's  possession,  he  was  lia- 
ble for  the  usufruct  collected  during  the  time 
of  ouster. 

Surbessur  took  no  further  steps  ill  the 
matter,  and  died  without  executing  his 
decree.  His  widow  is  the  person  now 
before  the  Court,  and  she  claims  10,159 
rupees  principal,  and  6,416  rupees  interest, 
on  the  ground,  as  stated  by  her  Counsel, 
though  not  expressly  mentioned  in  her  plaint, 
that  her  husband,  during  the  time  he  was 
manager  of  the  trust,  expended  the  former 
sum  out  of  his  own  resources,  not  being  able, 
in  consequence  of  having  been  dispossessed 
of  the  assigned  villages,  to  carry  on  the 
worship  from  the  funds  set  apart  for  it. 

The  Principal  Sudder  Ameen  has  allowed 
the  widow  of  Surbessur  to  take  out  execution 
against  the  judgment-debtor,  on  the  ground 
that,  as  representative  of  her  husband,  she  is 
entitled  to  succeed  to  his  property. 

This  order  would,  under  ordinary  circum- 
stances, be  correct ;  but  in  the  present  case, 
the  Principal  Sudder  Ameen  appears  to  us 
to  have  altogether  ignored  the  special  point 
at  issue.  He  assumes  that  the  objections 
regarding  the  alleged  breach  of  trust  on  the 
part  of  Surbessur  were  disposed  of  by  the 
High  Court  in  the  latter's  favour ;  but  this  is 
not  the  case.  This  Court  simply  decided 
the  general  principle,  that  a  person,  dispos- 
sessed unjustly,  was  entitled  to  recover  not 


only  possession,  but  pesne^rofits  likewise; 
it  did  not  take  into  consideimtion  the  sped^ 
ground  of  the  widow's  present\cjaim.  It  de. 
clined  to  go  into  the  question,  ahd  referred 
the  parties  to  a  regular  suit.  The  point, 
therefore,  as  to  whether  Surbessur  did  or  did 
not  expend  the  endowment-money  on  the 
services  of  the  idols,  is  still  undisposed  of. 

In  the  present  case,  it  is  manifest  thai 
the  judgment-creditor,  in  order  to  take  out 
execution  against  her  late  husband's  brother 
(one  only  of  the  two  appears  to  have  resisted 
the  widow's  demand,  the  other  having  paid 
his  quota),  must  show  that,  during  the  time 
of  his  alleged  dispossession,  he  kept  qp  the 
religious  services  out  of  his  own  funds.  Oa 
no  other  supposition  can  the  widow  .have 
any  claim.  Surbessur  had  no  right  to  the 
endowment- monies  personally.  He  was  a 
mere  trustee  bound  to  expend  all  that  he 
received  in  the  service  of  the  idols^  and 
if,  for  any  reason,  the  whole  or  any  part  of 
these  monies  remained  unexpended,  the 
surplus  would  ,not  belong  to  Surbcssnrt 
estate,  but  to  the  endowment. 

Now,  we  can  find  no  proof  whatever  on 
the  record  that  the  services  of  the  idols  were 
kept  up  by  Surbessur  out  of  his  own  lesoor- 
ces.  It  is  a  mere  plea  advanced  by  the  judg- 
ment-creditor, but  unsupported  by  any  c^ 
ence  whatever. 

The  circumstances  of  the  case  have  been 
so  altered  since  the  High  Court's  decree^ 
that  we  find  it  impossible  to  give  the  judg- 
ment-creditor the  benefit  of  it.    That  decree 
proceeded  entirely  on   Surbessur's  right  to 
recover   possession  of  the   lands.      At  the 
time  it  was  passed  Surbessur  had  that  rights 
but  his  widow  is  not  in  the  same  positioD;^ 
the   right   was  personal  to  the  husband  w 
trustee    of    the    endowment,    and    did  nolJ 
descend  to  his  heirs.  The  widow  can  neither 
execute  the  decree  for  possession,  nor  for 
wassilat,  as  the  usufruct  of  the  land  "would 
be  the  property  of  the  endowment.    As  ^ 
stands,  the  decree,  so  far  as  she  is  concern- 1 
ed,  is  absolutely  infructuous.  ' 

Under  these  circumstances,  we  have  n* 
alternative  but  to  decree  this  appeal  wA 
costs  on  respondent, 'and  reverse  the  ordtf 
of  the  Principal  Sudder  Ameen.  It  is  wK 
open  to  the  widow  to  show  in  a  reguw 
suit  that,  during  the  time  of  her  husbaukd'l^ 
dispossession,  he,  notwithstanding  the  failiBt' 
of  the  trust  fund,  paid  the  expenses  of  A^ 
idol's  services  at  his  own  cost.  If  she  cti 
prove  this,  she  will  be  entitled  to  whatefer 
sums  Surbessur  so  paid,  and  can  recovff 
'  them  from  the  judgment-debtor. 
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The  28th  July  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Limitatidii — ^Admission  after  execution  of 
decree  taken  out 

Case  No.  308  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom^  dated  the  ijth 
May  186^, 

figamburee  Debia  and  another  (Judgment- 
debtors),  Appellants, 

versus 

Sbaroda  Pershad  Roy  (Decree-holder),  Res- 
pondent, 

taboos  Chunder  Madhub  Ghose  and  Ashoo- 
tosh  Dhur  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for  Respond- 
ent. 

The  admission  of  a  debt  after  execution  is  taken  out 
^ves  a  judgment-creditor  a  fresh  starting  point  from 
liich  to  reckon  limitation. 

This  is  an  application  for  execution  of 
decree  passed  on  the  9th  of  September  1840. 
~ie  judgment-debtor  pleads  limitation. 

It  appears  from  the  record  that  execution 
from  time  to  time  taken  out,  and,  on  the 
|8th  of  July  1863,  the  appellant  filed  a  peti- 
>n   admitting  the  debt,  and  praying  that, 
she  had  come  to  an  arrangement  with  her 
liter,  the  attachment  on  her  property  might 
removed.  There  is  an  endorsement  on  this 
^tition  on  the  part  of  the  judgment-creditor 
Igreeing  to  the  arrangement. 

The  appellant's  pleader  argues  that  this 

[mission  of  the  debt  does  not  bring  the 

idgment-creditor    within    time    under   the 

provisions  of  Section  20,  Act  XIV.  of  1859, 

that  Section  19  of  the  Act  which  does 

fer  to  such  admissions,  as  giving  a  judg- 

lent-creditor   a  fresh   starting    point    from 

dch  to  reckon  limitation,  applies  only  to 

established  by  Royal  Charter,  and  not 

Mofussil  Courts  at  all. 

We  see  no  reason  to  interfere  with  the 
fudge's  order  in  this  case.    We  may  con* 
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cede  that  Section  19  has  nothing  to  do  with 
this  suit,  and  that  the  wording  of  Section  20 
might,  under  ordinary  circumstances,  bear 
the  meaning  attached  to  it  by  the  special 
appellant's  pleader.  But,  in  this  case,  the 
debt  was  admitted  after  execution  had  been 
taken  out  in  1863.  No  objection  was  then 
taken  that  the  proceedings  were  barred  by 
limitation;  and  whatever  latches  there  may 
have  been  then  on  the  part  of  the  judgment- 
creditor,  was  condemned  by  the  act  of  the 
debtor  in  admitting  the  claim,  and  begging 
for  time  wherein  to  pay.  This  was,  we 
consider,  a  fresh  starting  point  from  which 
execution  should  be  dated ;  and,  as  the  present 
execution  was  taken  out  in  1864,  there  can 
be  no  question  but  that  it  was  fully  within 
time,  and  we  dismiss  this  appeal  with  costs. 


The  7th  August  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Arbitration— Separate  awards  on  case  referred 
by  Judge  and  on  other  matters  referred  by  the 
parties. 

Case  No.  279  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  E,  Pearson^  J^dge  of  Tirhooty 
dated  the  21st  February  i86$^  affirming 
an  order  passed  by  the  Moonsiff  of  Dur» 
bhangahy  dated  the  gth  September  1864. 

Baboo  Roghoo  Nundun  Lall  Sahoo  and  others. 

Appellants^ 

•   versus 

Bunwaree  Lall  Sahoo,  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for  Ap- 
pellants. 

Mr.  R.  E.  Twidale  for  Respondent. 

Arbitrators  should  give  separate  awards  in  a  caie 
referred  to  them  by  the  Judge,  and  on  other  matters 
referred  to  them  by  the  parties,  instead  of  mixing  them 
all  up  and  giving  a  general  award. 

This  suit  was  originally  brought  by  the 
plaintiff  (special  appellant  here)  against  one 
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fiunwaree  Lai  to  recover  possession  of  eight 
doons  of  land.  The  Moonsiff  dismissed  it 
on  the  8th  October  1 860,  but  on  appeal  the 
Judge  referred  it  to  arbitration. 

The  award  was  eventually  in  plaintiff's 
favor,  and  the  Judge  decreed  accordingly. 

It  now  appears  that  these  same  parties  had 
appointed  the  same  arbitrators  for  the  dis- 
posal of  other  matters  ^ot  connected  w-ith 
this  suit,  and  the  arbitrators,  instead  of  giving 
a  separate  award  in  the  case  referred  to  them 
by  the  Judge,  mixed  all  the  cases  up  together, 
and  gave  a  general  award. 

The  judgment-creditor  now  wishes  to  take 
out  execution  against  the  special  appellant 
in  respect  of  those  other  matters  in  which 
he  was  successful,  which  were  not  made  over 
by  the  Judge  to  the  arbitrators,  and  were  not 
before  the  Court  at  all. 

We  think  it  impossible,  as  the  case  stands 
at  present,  to  pass  any  orders  regarding  "  ex- 
ecution." The  Judge  must  return  the  papers 
to  the  arbitrators,  and  desire  them  to  separate 
their  awards  the  one  from  the  other.  The 
procedure  in  execution  would  be  different  in 
either  case  ;  for  the  judgment-creditor,  in  the 
cases  not  referred  to  arbitration  by  the  Judge, 
fanpot  take  o^t  execution  in  the  ordinary 
way  as  a  decree  of  Court  under  Section  325 
of  the  Civil  Procedure  Code.  It  must,  then, 
first  be  distinctly  shown  what  the  different 
awards  between  the  parties  are,  and  then  the 
ludgment-creditors,  who  have  been  successful 
in  the  arbitration,  not  submitted  to  arbitrators 
by  the  Judge,  can  apply  for  execution  to 
issue  in  the  way  laid  down  Jjy  Section  327, 
Act  VIII.  of  1859. 

The  Judge's  order  is  reversed  with  costs 
on  the  special  respondent. 


The  9th  August  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Jurisdiction— Grant  of  compensation  on  release 
ni  attached  property— No  appeal 

Cases  Nos.  203  to  206  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mymensingh,  dated  the 
2ist  Januarv  186^,  reversing  an  order 
passed    by  the    Principal  Sudder  Ameef^ 


of  that  District ^  dated  th$  ^oth  August 
1864, 

Huro  Soonduree  Dossee  (Decree-holder), 

Appellant^ 

versus 

Buhgsee  Mohun  Doss  and  another  (Ol^ect- 

ors),  Respondents. 

Baboo  Luckhee  Churn  Base  for  Appellant 

Baboo  Onocool  Chunder  Mooturjee  fof 
Resppndent^. 

Compensation  under  Section  88,  Act  VIII.  o|  1(59^ 
can  only  be  awarded,  on  the  application  of  the  defod- 
ant,  by  the  Court  whiph  disposes  of  the  case,  and  GUI' 
not  be  ^iven  by  another  Court  in  wnose  custody  certaia 
property  belonging  to  (he  defendant  has  been  found 
and  attached  at  the  instance  of  the  plaintiff. 

No  appeal  lies  from  sucl)  an  order. 

We  think  that  in  this  case  the  Prindp^ 
Sudder  Ameen  of  Zillah  Mymensingh  acted 
wholly  without  jurisdiction.  Plaintiff 
brought  an  actioi^  t>efQre  the  Prindul 
Sudder  Ameen  of  Dacca,  "who  direcM 
certain  money  belonging  to  the  defendant  in 
Zillah  Mymensingh  to  be  attached,  inciciept- 
ally  stating  in  that  order  that,  if  the  s^  were 
dismissed,  defendant  w^ould  be  entitled  to  get 
interest  as  compensation  on  the  monej  so 
attached.  The  suit  was  dismissed,  smd  thl 
money  was  ordered  to  be  released ;  but  80 
order  for  compensation  was  passed  by  tk 
Principal  Sudder  Ameen  of  Dacca  in  bis 
judgment. .  The  defendant,  instead  of  ap(^? 
ing  to  the  Principar  Sudder  Ameen  'fir 
compensation,  applied  to  the  Principal  Sudder 
Ameen  of  Mymensingh,  who  granted  com* 
pensation  under  Section  88  of  Act  ^^^.pf 
1859,  looking  apparently  at  the  words  rf  tfa^ 
order  of  attachment.  An  appeal  was  pre- 
ferred to  the  Judge  of  Mymensingh,  who  art 
aside  the  order  of  the  Principal  Suddcf 
Ameen  as  being  passed  without  iurisdktitQiL 

A  special  appeal  is  preferred  to  this  Cqo^ 
on  the  ground  that  this  was  an  order  passdt 
after  decree ;  that  against  such  an  order  no 
appeal  is  expressly  provided ;  and  that,  c0Qi[|fe 
quently,  the  Judge  acted  without  jurisdicl|g|| 
in  receiving  and  trying  the  appeal.  itM 
certainly  appears  to  be  ^o  Section  Qf  m1 
VIII.  under  which  an  s^ppeal  lay  to  th^  J^te 
from  ib^  orde|[  passed  by  t(iet  Priac^ 
Sudder  Apieen.  That  ord^r  was,  Ji  .., 
altpgether  illegal ;  and,  ^erfs^or^,  imd^ 
concluding  words  of  Siection  35,  ^ci  %,,^ 
of  1 86 1,  we  reverse  the  order  of  the  Pnnf 
pal  Sudder  Ameen,  and  reject  this  apped 
with  costs,  •  ^ 
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The  f  cflll  Augfust  ^863. 

Prestnt : 

fh6  libn'ble  G.  Loch  and  F.  A.  Glovef, 

fudges. 

Pliifit— Dale  of  presentation  to  be  noUid. 

Case  No.  329  of  1865. 

Miscellaneous  Appeal  froni  dn  ordet  passed 
hf  the  Principal  Sudder  Ameen  of  Mid- 
Hapore^  dated  the  i8tk  March  t86$. 

Sreenath  Chum  Nundee  (Decree-holder), 

Appellant, 

versus 

Mof na  Koomaree  Beebee  (Judgment-debtor), 

Respondent. 

Saboos  Dwarkanaih  Milter  and  Hem  Chun- 
der  Banerjee  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for  Respondent. 

Upon  the  presentation  of  a  plaint,  a  Judge  should 
cause  the  date  of  presentation  to  be  noted  on  the 

Ik  this  case,  we  think  evidence  should 
have  been  taken  as  to  the  date  when  the 
petition  of  execution  was  filed  before  the 
execution  case  was  thrown  out  as  barred  by 
luDitation.  The  last  process  taken  out  was 
struck  off  on  30th  December  i8bi.  The 
decree-holder  had,  to  the  30th  December 
1864  inclusive,  to  file  a  fresh  application. 
His  ^plication  is  dated  the  30th  of  that 
month,  but  it  is  not  registered  till  the  4th 
January  1865.  ^^  ^^  close  of  the  year 
a  number  of  petitions  and  plaints  are  filed, 
and  these  very  frequently  are  not  registered 
through  press  of  business,  or  neglect,  or 
other  causes,  for  some  days  after  they  have 
(een  put  in ;  and  we  thmk  that  such  was 
probably  the  case  in  respect  to  this  applica- 
tion, for  it  is  evident  that  the  petitioner  was 
a;ware  that  his  time  was  up  on  30th  Decem- 
ber 1864.  If  the  Lower  Courts  would  only 
apply  the  rule  laid  down  in  the  late  Sudder 
Court's  Circular  order,  29th  July  1859,  in 
respect  to  plaints  to  all  applications  made 
to  them,  much  trouble  and  annoyance  would 
be  saved  to  parties  having  business  to  trans- 
act. The  rule  is  that,  upon  a  plaint  being 
presented,  the  Judge  should  cause  the  date  of 

g-esentation  to  be  noted  on  the  petition, 
othing  could  be  easier,  and  it  would  take 
no  time.  We  remand  the  case  for  evidence 
to  be  taken  from  the  petitioner  as  to  the  date 
of  presentation. 


.     The  25th  Atigust  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Deposit  of  Tuhibanii  in  wrong:  Conrt— Retynd 

of  apl^eaL 

Case  No.  316  of  1865. 

Miscellaneous  Appeal  front  an  order  passed 
by  the  Principal  Sudder  Ameen  of  JeS' 
sore,  dated  the  j/s/  March  186^, 

Mohesh  Chunder  Bose,  Appellant, 

versus 

Bhugobari  Chtinder  Mookerjee,  Respondent, 

Baboo  Poorno  Chunder  Mookerjee  for 

Appellant. 

Baboo  Kedarnath  Moojoomdar  for 
Respondent. 

The  depositing  of  tulubana  in  a  wrong  Court  is 
no  grouna  for  the  revival  of  an  appeal  dismissed  for 
want  of  prosecution. 

This  case  was  struck  off  by  the  Lower 
Court,  on  the  ground  that  the  tulubana  for 
service  of  notice  on  the  respondent,  who  had 
not  appeared,  had  not  been  deposited. 

It  appears  from  the  record  that  the  re- 
quisite tulubana  had  been  deposited,  but  in 
the  wrong,  that  is,  in  the  Judge's  Court ; 
and  that  notice  had  in  consequence  not  been 
served.  The  Principal  Sudder  Ameen,  how- 
ever, does  not  seem  to  have  negatived  the 
petitioner's  application  on  this  ground,  but 
because  he  had  allowed  two  months  to  elapse 
before  taking  any  action  in  the  matter. 

It  is  urged,  on  the  other  side,  that  the  order 
passed  by  the  Principal  Sudder*  Ameen  was 
in  the  nature  of  a  review,  and,  therefore,  no 
appeal  lies. 

This  argument  we  think  to  be  erroneous. 
Section  347  of  Act  VIII.  of  1859  recites 
that,  if  an  appeal  be  dismissed  "  for  default 
of  prosecution,"  &c.,  &c.,  such  and  such  action 
may  be  taken.  Now,  this  was  precisely  the 
;  state  of  the  present  case.  The  suit  had 
been  struck  off,  because  tulubana  had  not 
been  deposited  ;  and  the  Principal  Sudder 
Ameen,  to  whom  application  was  made  for 
permission  to  revive  it,  refused  on  the  grounds 
stated.  It  was  not  a  review  of  his  former 
order  that  was  sought,  but  a  revival  of  the 
original  suit. 

But  we  think  that  the  refusal,  as  regards 
those  respondents  who  had  not  appeared, 
and  on  whom  notice  had  to  be  served,  was 
justified,  although  not  for  the  reasons  re- 
corded by  the  Principal  Sudder  Ameen. 
The  appellant  had  every  means  of  knowing 
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the  Court  where  the  tulubana  was  to  be  de- 
posited, and  he  was  rightly  made  to  suffer  the 
consequences  of  his  own  negligence. 

But  this  is  no  reason  why  the  appeal 
should  not  have  been  allowed  to  proceed  as 
against  those  respondents,  who  appeared  of 
their  own  accord,  and  with  regard,  to  whom 
no  service  of  notice  was  necessary ;  and  we 
remand  the  case  to  the  Principal  Sudder 
Aineen  for  that  purpose. 


The  31st  August  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Decree  for  Mesne-profits  (Enhancement  of,  on 
appeal)— Pnndple  of  calculation. 

Case  No.  343  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  JBeerbhooniy  dated  the 
ijth  May  i86^y  modifying  an  order  passed 
by  the  Moonsiff  of  that  District,  dated  the 
jist  May  iSojf, 

Ramnath  Chowdhry  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Digumber  Roy  and  others  (Decree-holders), 

Respondents, 

Baboo  Greeja  Sunkur  Mojoomdar  and  Moul- 
vie  Murhumut  Hossein  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 

On  the  appeal  of  the  juds-ment-debtor,  and  without 
a  cross-appeal  by  the  creditor,  the  Appellate  Court 
should  not  increase  the  amount  of  mesne*profits 
decreed  by  the  first  Court  to  the  creditor,  but  must 
determine  whether  there  is  any  substance  in  the  objec- 
tions raised  by  the  creditor. 

The  principle  of  calculating  mesne-profits  explained. 

In  execution  of  a  decree  for  possession 
and  mesne-profits,  the  MoonsifF,  after  having 
made  a  local  enquiry  through  an  Ameen, 
held  that  75  rupees  and  some  annas  was 
the  proper  amount  of  mesne-profits  to  be 
recovered  by  the  decree-holders.  The  judg- 
ment-debtor, dissatisfied  with  the  order,  ap- 
pealed to  the  Judge,  who,  after  requiring 
further  evidence,  raised  the  amount  to 
rupees  358-12.  The  objections  taken  in  spe- 
cial appeal  are — ist,  that,  as  the  judgment- 
debtor  appealed  from  the  order  of  &e  first 
Court,  and  there  was  no  cross-appeal  by 
the  creditor,  the  Judge  should  not  have 
increased  the  amount  of  mesne-profits,  but 
merely  have  determined  whether  there  was 
any  substance  in  the  appellant's  objections, 
and,  if  not,  he  should  have  rejected  the 
appeal.    He  has,  however,  treated  the  case 


as  if  the  whole  were  open  to  him  for 
sion.    2nd,  that,  as  the  whole  of  the  land 
in  the  occupatioii  of  lyots,  and  the  judg- 
ment-debtor collected  rents  from  them, 
amount  of   mesne-profits  should  be 
lated  according  to  the  rents  received  or  re^ 
ceivable  during 'the  period  of  the  debtor's 
possession,  and  not  according  to  the  produc- 
tive powers  of  the  land,  jrd,  that  the  Ameec's 
investigation    gave   rupees     11 7- 14    as  ibe 
mesne-profits;  but  the  Judge  has  exceeded 
the    amount.    ^^,  the    decree-holder   onlj 
claimed  mesne-profits  at  i   rupee  per  bee- 
gah  ;  but  the  Judge  has  given  him  at  x 
much  higher  rate.    jM,  the  Judge,  having 
estimated  the  productive  powers  of  the  land 
as  they  are  at  present,   has  calculated  the 
mesne-profits  at  a  uniform  rate  for  thirteen 
years,  the  period  of  the  judgment-debtor's 
possession,  not  taking  into  account  the  rise 
in  prices  within  the  last  few  years,  not  allow- 
ing anything  for  bad  seasons. 

We  think  the  grounds  taken  by   ^)e€ia] 
appellant  are    sound.    As  the    case    came 
before  the  Judge  in  appeal,  the  only  question 
for  him  to  determine  was  whether  there  was 
any  substance  in  the  appellant's  objections  to 
the  Moonsiff's  finding.    But  we  think  that 
the  mesne-profits  have  been  calculated  on  a 
wrong  principle.    If  the  land  is,  as  alleged 
by  the  judgment-debtor,   in  the  occuprauKy 
of  ryots,  the  rents  which  he  has  or  might 
have  realized  with  due  diligence  and   care 
should  be  taken  as  the  amount  of  mesne- 
profits  ;  and  it  is  only  where  lands  are  held 
by  a  party  in  his  own  hands,^and  are  culti- 
vated by  him,   that  the  productive  powers 
of  the  lands  should  form  the  basis  of  esti- 
mation.    If  it  be  necessary  to    take  these 
as  the  ground  of  calculation,  some  allowance 
must  be  made  for  bad  seasons,  rise  and  fall 
of  prices,  expenses  of  cultivation,  including 
the  cost  of  seed.    In  short,  the  average  crop, 
and  not  the  fullest  crop  that  the  land  can 
produce,  must  be  taken  as  the  standard,  and 
deductions  made  for  expenses.    We  remand 
the  case  to  the  Judge  to  determine  what 
amount  of  rent  was  realized  by  the  special 
appellant  from  the  ryots,  if,  as  he  says,  the 
whole  of  the  lands  were  in 'the  occupancy 
of  the  ryots.     If  this  be  not  the   case,  the 
debtor  should  be  required  to  prove  by  the 
books  what  were  the  amount  of  profits  he 
realized ;  and,  should  he  fail  to  make  out  a 
satisfactory  case,  the  Judge  can  then  fall  back 
on  the  third   method   of    calculation,    viz,, 
the  capabilities  of  the  soil  in  an  average 
season,  making  the  deductions  intimated  in 
oiu:  remarks  above. 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  24th  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Murder — Eyidence— Reference  to  Government 

for  pardon. 

Queen  versus  Gobindo  Bagdee. 

CommitUd  by  the  Deputy  Magistrate^  and 
tried  by  the  Sessions  Judge  0/ Hooghly,  on 
a  charge  0/ Murder. 


Discussion  as  to  the  sufficiency  of  [the  evidence  in 
ft  case  of  nnurder,  and  the  necessity  of  applying  to 
Government  for  a  pardon  on  behalf  ot  the  prisoner. 


Mr.  Justice    Jackson. — I    differ    from 
the  Sessions  Judge  in  the  view  which  he  takes 
of  the  evidence.    I  think  that  that  evidence, 
if  true,  is  quite  sufficient  to  prove  that  the 
prisoner  Gobindo  Bagdee  killed  Poresh  Bag- 
dinee,  and  I  do  not  doubt  its  truth,  but  con- 
sider that    the   Jury  were  right  to  convict 
upon    it.    The    witness    Petumber    Bagdee 
proves   that  a  quarrel  took  place  between 
Foresh  and  the  prisoner,  who  kept  Poresh  as 
his  mistress ;  and  the  words  which  then  pass- 
ed evince  that  the  feeling  of  jealousy  was 
aroused  in  Gobind. 

The  witness    Ramjee  proves    that,  very 
shortly  after,  he  saw  Poresh  lying  on  the 
ground  close  to  the  spot  where  the  former 
witness  had  left  her  with  the  prisoner,  and 
that  Poresh  was  then  groaning.   This  witness 
at  once  told  Poresh's  mother,  Taramonee,  who 
went  to  the  spot,  and  found  Poresh  lying  dead, 
and  foimd  the  prisoner  holding  the  body,  and 
the  prisoner  then  begged  Taramonee  not  to 
inform  against  him,  and  that  he  would  sup- 
port her  for  the  rest  of  her  life.    Another 
witness,  Itchamohi,  accompanied  Taramonee, 
and  saw  Poresh  lying  on  the  ground  and  the 
prisoner  there,  and  heard  what  passed  be- 
tween the  prisoner    and  Taramonee.    The 
latter  witness  then  went  away  to  give  infor- 
mation to  the  gomashtah  and  the  chowkeedar. 
This  evidence  is  sufficient  to  convict  the 
prisoner  with  the  death  of  Poresh,  unless  he 
can  explain  it  away.    He  denies  that    he 
was  present  at  the  time  and  place  alleged, 
and  calls  two  witnesses  to  prove  that  he  was 
at  the  time  working  with  them  in  the  fields. 


Before  the  Magistrate  these  witnesses  sup- 
ported the  prosecution,  and  deposed  that, 
though  Gobind  had  been  working  with  them, 
he  had  left  them,  at  the  very  time  the  other 
witnesses  say  he  was  with  Poresh.  Before 
the  Sessions  Judge  the  prisoner  would  not 
have  them  examined.  I  think,  however,  that 
the  Sessions  Judge  should  have  examined 
them  for  the  prosecution. 

Taramonee's  evidence  distinctly  proves 
that  Poresh  was  dead  when  she  saw  Poresh, 
and  that  the  prisoner  admitted  it;  and  her 
evidence  is  strongly  corroborated  by  that  of 
Itchamohi.  The  police  have  failed  to  dis- 
cover the  body,. it  is  true;  but  the  evidence  is 
still  further  corroborated  by  the  disappear- 
ance of  Poresh.  The  Judge  thinks  it  im- 
probable that  Taramonee  should  not  have 
gone  to  the  nearest  village  and  aroused  the 
neighbours,  but  to  one  a  little  farther  off. 
Had  the  Judge  examined  Taramonee  as  to 
the  reason  of  her  doing  this,  it  is  quite  pos- 
sible that  she  might  have  explained  it.  If 
the  prisoner  came  from  that  nearer  village, 
that  might  have  been  a  good  reason.  Then 
the  Judge  thinks  it  improbable  that  the  wit- 
ness Ramjee  should  have  gone  away,  as  he 
states,  and  not  aroused  the  villagers,  and  that 
the  witness  Itchamohi  should  not  have  done 
thelsame;  and  that  the  prisoner  should  have 
attempted  to  bribe  Taramonee  only,  and  not 
Itchamohi.  But  in  this  country  people  will 
not  interfere  in  such  a  case  more  than  they 
think  actually  necessary.  Ramjee  did  go  at 
once  and  tell  Taramonee,  Poresh's  nearest  re- 
lation ;  and  it  is  very  reasonable  that,  having 
done  so,  neither  he  nor  Itchamohi  would  act 
any  further,  but  leave  the  matter  in  Taramo- 
nee's  hands.  There  is  some  discrepancy  be- 
tween Taramonee's  depositions  to  the  Magis- 
trate and  the  Sessions  Judge  in  one  point. 
Before  the  Magistrate  she  said  that  Gobind 
took  her  to  his  house  before  she  went  to 
look  for  the  chowkeedar ;  and  before  the 
Sessions  Judge  she  omits  this.  But  no 
question  was  asked  regarding  it.  Again, 
it  is  a  curious  fact  that,  not  finding  the 
chowkeedar  and  gomashtah,  she  did  not 
arouse  the  villagers  that  same  day,  but 
sat  quiet  until  the  next  day.  But  peo- 
ple in  this  country  are  very  apathetic  in 
such  matters ;  and,  finding  that  the  body  of 
Poresh  had  disappeared  while  she  v»&  gone 
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to  call  the  police,  it  is  quite  possible  that 
Taramonee  may  have  hesitated  what  to  do 
next.  But  this  does  not  make  me  disbelieve 
her  evideilce. 

I  see  no  sufficient  grounds  for  any  refer- 
ence to  the  Govemnrent.  Indeed,  I  would 
have  convicted  the  prisoner  myself  on  thie 
evidence  in  the  case. 

Mr.  Justice  Glover. — I  do  not  go 
quite  so  far  as  my  learned  colleague,  but 
I  agree  with  him  that  this  is  not  such  a 
case  as  we  are  bound  to  refer  to  Govern- 
ment under  Section  54  of  the  Code  of  Cri- 
minal Procedure. 

Supposing  the  evidence  true,  there  was 
sufficient  proof  of  the  death  of  the  woman 
toresh.  The  witness  Tararponee  swore  that 
she  was  dead.  Itchamohi,  in  the  Deputy 
Magistrate's  Court,  did  the  same;  and  although 
she  did  not  depose  positively  to  th€  fact 
before  the  Sessions  Judge,  she  stated  that 
Poresh  was  lying  motionless,  with  eyes  shut, 
and  mouth  open.  No  questions  seem  to 
have  been  asked  her  on  this  point;  but, 
taking  her  deposition  in  connection  with 
the  positive  evidence  of  Taramonee,  and  with 
Uie  statement  of  the  witness  Ramjee,  who 
first  discovered  Poresh  lying  in  the  sugar- 
cane field  groaning,  I  think  there  arises  a 
strong  presumption  that  Poresh  is  dead,  and 
that  the  Jury  were  not  wrong  in  acting  upon 
that  presumption. 

The  connection  of  the  prisoner  with  the 
crirae  was  supported  by  the  evidence  of  the 
two  women ;  and,  if  the  Jury  believed  that 
evidence,  they  were,  I  consider,  right  in 
convicting.  It  cannot  be  said  that,  either  in 
tiiis  point  or  on  the  one  alluded  to,  they 
found  their  verdict  contrary  to  the  evidence. 

There  remains  the  question  whether  that 
evidence  was  so  manifestly  weak  and  in- 
sufficient as  to  justify  this  Court  in  applying 
to  Government  for  a  pardon  to  the  prisoner 
convicted  on  it.  I  agree  with  Mr.  Justice 
lackson  that  there  is  no  such  insufficiency. 
The  evidence  is  not  per  se  incredible  or  even 
improbable ;  and,  although,  had  I  been  the 
Judge  trying  the  case,  I  might  have  given 
the  prisoner  the  benefit  of  a  doubt,  I  cannot 
say  that  I  am  in  any  way  assured  of  his 
innocence,  or  that  the  Jury  were  not  justified 
in  believing  the  evidence  against  him. 


The  17th  February  1865. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  C4i^ 
Justice,  F.  B.  Kemp,  and  F.  A.  Glo^n^ 
Judges, 

Theft  (Definitios  of). 

Queen  versus  Madaree  Chowkeedar. 

Committed  by  the  Joint  Magistrate^  and  trui 
by  the  Sessions  Judg€  of  Rajshahye,  <m  a 
charge  of  "  Theftr 

Ruling  as  to  what  oonstitutes  theft  as  defined  ia  the 
Penal  Code. 

Mr.  Justice  Glover. — That  the  chowkeedar 
Madaree,  who  is  the  limdlord  of  the  woimn 
Dhojoo,  took  from  her  three  co#s,  and  gave 
them  to  her  creditors,  is  clearly  proved.  K  is 
not  so  clear  whether  the  creditors  retained 
the  animals.  They  assert  that  they  refused 
to  take  the  cows,  and  that  Madaree  ha^ 
them  still  in  his  possession.  Anyhow,  there 
is  independent  and  reliable  evidence  to  prove 
that  Madaree  took  them  from  Dhojoo  ag^ntt 
her  will. 

The  question  is,  is  such  a  taking  "Theft"? 
Theft  is  defined  (Sec.  378  of  the  Penal  Code) 
to  be  '^  a  dishonest  taking  of  any  move<M6 
property  out  of  the  possession  of  any  perscM^ 
without  that  person's  consent." 

"Dishonest''  is, by  Section  24, the  doing aoj<' 
thing  with  the  intention  of  causing  "  wrongfof' 
loss  to  a  person,  and  by  Section  23  "  wrongs 
ful  loss"  is  the  loss  by  unlawful  means  of 
property  to  which  the  person  losing  it  it 
legally  entitled. 

Now,  all  these  conditions  seem  to  be  f^' 
filled  in  the  present  case.  There  can  be  aft 
doubt  that  the  woman  Dhojoo  suffered 
"wrongful  loss"  of  the  three* cows,  and  va 
little  that  Madaree,  in  taking  them  from  her 
for  the  benefit  of  her  creditors,  caused  and 
intended  to  cause  that  wrongful  loss,  and^ 
therefore,  in  the  words  of  the  Code,  acled 
"  dishonestly." 

The  Sessions  Judge  considers  that  an  ille- 
gal taking  is  not  theft,  unless  it  be  done 
''  animo  furandi  "  and  ''  lucri  causd  ;"  but 
this  is  not  absolutely  necessary,  as  appears 
from  a  case  cited  in  Roscoe's  "  Criminal  Evi- 
dence," p.  585,  where  a  prisoner,  who  took 
a  horse  out  of  a  stable,  and  afterwards  bacited 
him  down  a  coal-pit,  was  convicted  of  "  larec- 
ny,"  a  conviction  upheld  by  a  majority  of  the 
Judges. 

In  the  present  case,  the  intention  of  Madi* 
ree  to  deprive  Dhojoo  of  her  property  is  e8» 
tablished ;  aad  it  makes  no  differeoce  i»  dift 
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former's  guilt  tfaat  the  act  was  not  intended 
to  procure  any  personal  benefit  to  himself. 

The  illustration  put  for^^ard  by  the  Ses- 
sions Judge  U)  support  his  theory  is  not  a 
happy  one.  No  doubt,  such  a  taking  would 
not  be  theft,  inasmuch  as  the  rupee  never 
reached  the  owner,  1.  ^.,  the  durzee,  and 
cppld  not,  thpj-efore,  be  stolen  from  him. 
if  ti|e  ge^itlernan  had  paid  the  tailor  hjs  full 
wages,  and  if  he  afterwards  forcibly  took  a 
rui>ee  ^acl^,  to  which  he  himself  m^de  no 
claim,  and  gave  it  to  one  of  the  durzee's  cre- 
ditors, such  taking  would,  in  the  words  of 
the  Penal  Code,  be  a  ** dishonest*'  taking, 
causing  "  wrongful "  los§  to  the  durzee,  and 
therefore  theft. 

I  quite  admit  the  distinction  between  this 
and  an  ordinary  case  of  theft ;  but,  looking  to 
the  words  of  the  Law,  I  have  no  alternative, 
and  must  declare  Madaree  to  have  been 
ffuilty  of  theft,  and  his  conviction  by  the 
joint  Magistrate  to  have  been  a  proper 
^oiiyiction. 

As,  however,  the  point  is  a  novel  one,  I 
should  like  the  case  to  be  laid  before  the 
Coui\  generally  for  an  authoritative  ruling. 

Afn.  JuskcA  Kemp. — A  difference  of  opi- 
niooi  ^  to  what  constitutes  the  offence 
ti  th^,  as  defined  in  the  Indian  Penal  Code, 
has  caused  this  reference. 

The  facts  of  the  case  are  l)riefly  as  fpl- 
Ipw  :-r-Dhojoo,  a  poor  widow,  lived  in  the 
same  homestead  ( though  in  a  separate  hut ) 
wi^  her  landlord,  Madaree,  chowkeedar. 
Dhojoo  appears  to  have  owed  small  sums  of 
money  to  the  villagers.  They  complained  to 
the  chowkeedar,  who,  instead  of  directing  the 
cieditors  to  enforce  their  claims  in  a  legal 
manner,  took  the  law  into  his  own  hands, 
and  seized  the  cows  and  other  chattels  be- 
Imiging  to  the  poor  woman  forcibly,  and 
ag^ainst  her  consent,  and  divided  her  pro- 
perty amongst  her  creditors.  She  brought  a 
charge  of  theft  against  the  chowkeedar  under 
Section  378  of  the  Penal  Code,  and  the 
Joint  Magistrate  of  Rajshahye,  Mr.  Wing- 
fiekl,  convicted  the  prisoner  Madaree  chow- 
keedar of  theft,  and  sentenced  him  to  two 
months'  rigorous  imprisonment,  and  to  a 
fine  of  25  rupees  realizable  by  distraint; 
the  fine,  if  recovered,  to  be  awarded  to  the 
prosecutrix  after  one  month.  As  the  decision 
of  the  Joint  Magistrate  is  a  short  one,  I  give 
it  "  in  extenso  .•" — 

"I  convict  the  prisoner  of  the  charge. 
^'  It  is  proved  by  the  evidence  of  both  bides 
"  that  thr^  alleged  creditors  of  prosecutrix 
'^  complained  agamst  her  to  th^  (lel^ndant  as 


''  her  zemindar,  and  that  he  summarily  settled 
"  the  dispute  by  seizing  3  cows,  value  9  or  10 
''rupees,  ancl  handed  them  over. to  th$  crga 
' "  ditors — that  he  also  sold  her  bouse  \p 
''satisfy  certain  claims  of  his  own  against 
"  her. 

•'This  act  was  certainly  done  dishon^tly, 
"  /.  #.,  so  as  to  cause  wrongful  loss  ( see  Penal 
"Code,  Sections  24  and  23),  as  it  was  loss 
"  caused  by  '  unlawful  means'  of  properfv  ^ 
"  which  plaintiff  was  legally  entitle^  to." 

On  appeal,  the  Sessions  Judge  f&  Rajsha-i 
hye,  Mr.  C.  S.  Belli,  reversed  tjiis  decision, 
holding  that  the  offence  was  not  theft,  as  tb^ 
chowkeedar  acted  openly,  and  not  for  his  OWJ^ 
profit  and  without  any  "  qnt'mvs  furandiy 

The  question  that  has  been  submitted  for 
our  consideration  is,  whether  the  offence  com-: 
niit^ed  by  the  chowkeedar  Madaree  amount^ 
to  theft,  as  described  in  Section  378  of  th^ 
Indian  Penal  Code,  or  not  ? 

That  Section  runs  thus — "Whoever,  irt 
tending  to  take  dishonestly  any  moveajDle 
property  out  of  the  possession  of  any  person 
without  that  person's  consent,  moves  that 
property  in  order  to  such  taking,  is  said  to 
commit  theft.'- 

Now,  it  Js  clear  that  the  intention  Is  the  gist 
of  the  offence.  There  must  be  an  intention  to 
take  "  dishonestly." 

The  law  explains  how  I  am  to  construe 
the  term  "dishonestly"  (see  Section  24  of 
the  Code) — whoever  does  anything  with  the 
intention  of  causing  wrongful  loss  to  an- 
other person  is  said  to  do  that  thing  di&i 
honestly;  "wrongful  loss"  is  explained  in 
Section  23  to  be  the  loss  by  unlawful  means 
of  property  to  which  the  person  losing  it 
is  legally  entitled. 

There  is  reliable  evidence  that  the  cows 
belonged  to  the  woman;  that  they  were  in 
^er  possession;  that  the  taking  was  against 
her  consent;  that  it  caused  her  wrongful 
loss ;  that  the  means  used  to  deprive  her  of 
pfbperty  to  which  she  was  legally  entitled 
were  unlawful ;  and  therefore  the  taking  was 
clearly  "dishonest"  in  the  meaning  of  that 
term  as  laid  down  in  the  Code.  The  learned 
Commentators,  at  page  328  of  their  edition 
of  the  Code,  state — "It  is  the  intention  of 
the  taker  which  must  determine  whether  the 
taking  or  moving  of  a  thing  is  theft.  The 
intention  to  take  dishonestly  exists  when  the 
taker  intends  to  cause  '  wrongful  gain  to  one 
person  or  wrongful  loss  to  another  perso^.' " 
It  must,  I  think,  be  admitted  that,  in  the  present 
instance,  the  chowkeedar,  if  a  man's  acts  are 
any  guide  to  his  intention,  intended  to  cause 
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wrongful  loss  to  the  prosecutrix.  Finding, 
therefore,  all  the  main  elements,  which  make 
up  the  offence  of  theft  as  defined  in  Section 
378  of  the  Indian  Penal  Code,  to  exist  in 
this  case,  it  is  my  duty  to  apply  the  law  as 
I  find  it,  and  not  to  put  my  own  construction 
upon  it.  In  this  view  I  hold  that  the  offence 
committed  by  Madaree  chowkeedar  was  "  theft." 

It  may  be  said  that  the  chowkeedar 
thought  he  was  doing  rough  justice;  but  I 
have  nothing  to  do  with  that ;  my  duty  is  to 
read  the  law  as  it  stands. 

I  concur  with  my  learned  colleague,  and 
desire  that  the  case  may  be  laid  before  a  Full 
Bench  of  this  Court. 

The  Chief  Justice, — I  concur  with  the 
two  learned  Judges  of  this  Court  that  the 
case  is  one  01  theft  in  point  of  law.  Could  it 
be  said  that  a  servant  would  not  be  guilty  of 
theft  if  he  were  to  deliver  over  his  master's 
plate  to  a  pressing  tailor,  and  tell  him  to  pay 
himself  ? 

The  Judge  was  quite  wrong  in  his  remarks 
upon  the  Magistrate's  memorandum  of  the 
prosecutrix's  deposition  in  which  she  is  said 
to  say:  "  Defendant  came  and  abused  me,  and 
took  3  cows  out  of  my  8." 

The  Judge  says :  "What  the  figure  8  means, 
it  is  quite  impossible  for  me  to  guess,"  &c. 
The  meaning  is  very  clear  that  defendant 
took  three  cows  out  of  the  prosecutrix's  eight 
cows. 

She  says  in  another  part  of  her  deposition, 
"  I  saved  only  five  cows." 

I  think  the  proper  course  will  be  to  reverse 
the  Judge's  reversal  of  the  Joint  Magis- 
trate's decision  under  Section  404  of  the  Code 
of  Criminal  Procedure,  and  order  the  Judge 
to  cause  the  prisoner  to  be  re-taken  and  to 
re-hear  the  appeal,  and  aften^'ards  to  transmit 
the  record  of  the  proceedings  to  this  Court. 
As  the  prisoner  has  not  had  an  opportunity 
of  urging  the  case  before  the  Court,  the 
Court  may  intimate  that,  if  the  decision  of 
the  Magistrate  be  upheld  by  the  Judge,  the 
question  of  law  will  be  submitted  to  a  Full 
Bench,  and  the  prisoner  may  have  an  oppor- 
tunity of  being  heard  either  by  himself  or 
his  vakeel.  If  the  learned  Judges  agree 
with  me,  this  order  may  be  passed  as 
suggested. 

Mr,  Justice  Kemp, — I  concur. 

Mr,  Jusiice  Glover, — I  concur. 


The  25th  April  1S65. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AV., 
Justice,  arid    the  Hon'ble    F.  A.  Gkm^' 
Judge, 


Re-trial  in  the  absence  of.  the  accnsedy  a 
nullity— Power  of  High  Court  to  order  m>' 
apprehension  of  the  accused — Dnty  of  Sc»* 
sions  Judge  to  obey. 

Queen  versus  Madaree  Chowkeedar. 

Committed  hy  the  Joint  Magistrate^  ad 
tried  by  the  Sessions  Judge  of  Rajshak^ 
on  a  charge  of  Theft, 

The  Sessions  Judgfc,  on  appeal,  without  tryiaf  tht 
Rierits  of  the  case,  reversed  tKe  Magistrate's 
tion  in  a  case  of  theft  upon  a  point  of  law,  reac 
Penal  Code  by  the  light  of  his  knowledge  of  the  Eai 
Law.  The  Hig-h  Court  reversed  the  Sesskms  Jm_ 
reversal  of  the  Magistrate's  conviction  upon  the  |fniaid' 
that  his  decision  was  wrong  in  point  of  law,  and  diredM 
him  to  re-apprehend  the  accused,  and  re-hear  ttt 
appeal  on  the  merits.  The  Sessions  Judee  Ibuugll 
that  the  High  Court  had  no  power  to  order  tbe  f^ 
apprehension  of  the  accused,  and,  proceeding  to  ie4Mtr 
the  appeal  in  the  absence  of  the  accuse^  acyiiifliiii 
him.  Held  that  the  re-trial  in  the  absence  ot  tte 
accused  was  a  nullity ;  that,  if  the  accusaed  had  hm 
convicted  instead  of  being  acquitted,  the  cs 
have  had  to  be.  re-tried;  but  that,  as  the 
Judge  had  declared  his  opinion  that  the  erk 
not  make  out  a  case  of  guilt,  it  would  be  merely  \ 
tious  to  the  accused  to  order  the  re-trial  of  the 
in  his  presence ;  that  the  High  Court  not  only  had  tiN^ 
power  to  order  the  re-apprehension  of  the  acrase^  M 
was  c)uite  justified  in  making  the  order;  and  thatttt 
Sessions  Judge  was  bound  to  obey  the  order,  and  Mli 
highly  censurable  for  his  disobedience,  and  for  tti^ 
course  which  he  thought  proper  to  adopt.  * 

■ 

The  Chief  Justice, — ^The  Sessions  Judgt 
has  now  acquitted  the  prisoner  upon  the  &ctt« 
Nothing,  therefore,  remains  to  be  done  so  te 
as  the  trial  is  concerned.  The  Sessions  Jodgt 
was  informed  that,  if  the  decision  of  ffaft 
Magistrate  should  be  upheld  by  him,  tbeques* 
tion  of  law  would  be  submitted  to  a  Full 
Bench,  and  the  prisoner  might  have  anoppOf» 
tunity  of  being  heard  either  by  himself  or  Ul 
vakeel.  The  Sessions  Judge  did  not  upboti 
the  decision  of  the  Magistrate,  but  acqintlei 
the  prisoner,  and  reversed  the  conviction ;  JCl 
the  prisoner  was  uselessly  instructed  to  ap|Mf 
personally  or  by  the  pleader  in  the  Hl|^ 
Court,  for  want  of  proper  attention  on  the  pill 
of  the  Sessions  Judge  to  the  orders  of  dM 
Court.  The  accused  has  been  informed  dm 
his  attendance  is  not  required. 

The  Sessions  Judge  appears  to  me  to  hw* 
set  up  his  own  opinion  against  that  of  M 
Chief  Justice  and  two  other  Judges  of  At 
High  Courts  and  in  consequence  to  havener 
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glected  to  cany  out  the  orders  of  the  Court. 
The  prisoner  had  not  been  acquitted.  He 
was  convicted  by  the  Magistrate  of  theft,  and 
sentenced.  The  Sessions  Judge,  on  appeal, 
without  trying  the  case  on  the  facts,  revers- 
ed the  decision  upon  a  point  of  law,  over- 
throwing the  Penal  Code,  and  holding,  ac- 
cording to  his  ow^n  explanation  in  his  letter 
of  the  3rd  February  1865,  that,  although  the 
conduct  of  the  chowkeedar  might  be  said 
to  have  been  dishonest  according  to  Section  24 
of  the  Code,  it  was  not  theft,  because  the 
act  was  not  done  animo  furandi  or  lucri  cau- 
itf,  reading  the  Penal  Code  by  the  light  of  his 
knowledge  of  the  English  Law. 

The  High  Court  reversed  the  Sessions 
Judge's  reversal  of  the  Magistrate's  convic- 
tion, upon  the  ground  that  his  decision  was 
wrong  in  point  of  law,  and  directed  him  to  re- 
hear the  appeal,  and  form  his  own  judgment 
Upon  the  facts  disclosed  by  the  evidence. 

It  was  unnecessary,  of  course,  that  the  ac- 
cused should  have  notice  of  the  re-trial  of 
.the  appeal ;  and  the  Sessions  Judge,  having 
discharged  the  accused  when  he  reversed  the 
Magistrate's  conviction,  was  ordered  to  re- 
take him,  and  to  re-hear  the  appeal.  The 
accused  might  have  escaped,  if  notice  had 
been  given  to  him.  The  Sessions  Judge, 
however,  thought  that  the  High  Court  had 
no  power  to  order  the  re-apprehension  of 
the  accused,  and,  acting  upon  his  own 
opinion  in  preference  to  that  of  the  High 
Court,  proceeded,  as  I  understand,  to  re-hear 
the  appeal  in  the  absence  of  the  accused. 
I  say  nothing  as  to  the  Sessions  Judge's 
decision  upon  the  facts,  for  that  was  a  matter 
upon  which  he  was  justified  in  acting  upon 
his  own  view  of  the  evidence.  But  he 
was  highly  censurable  for  disobeying  the 
orders  of  the  Court  in  not  causing  the  ac- 
cused to  be  re-talcen  as  he  was  directed,  a:  ^^ 
not  having  him  present  in  Court  during^d^ 
re-trial. 

If  he  had  convicted  the  accused  in  his 
absence  instead  of  acquitting  him,  the  case 
would  have  had  to  be  re-tried.  As  it  is,  the 
re>trial  was  a  nullity.  But,  as  the  Sessions 
Judge  has  declared  his  opinion  that  the 
evidence  does  not  make  out  a  case  of  guilt, 
It  would  be  merely  vexatious  to  the  accused 
to  insist  upon  the  Sessions  Judge's  obeying 
the  order  of  the  Court,  and  re-trying  the 
case  in  the  presence  of  the  accused. 

It  is  unnecessary  to  argue  the  case  with 
the  Sessions  Judge.  All  that  I  think  it  ne- 
cessary to  say  is,  that  I  am  of  opinion  that 
the  Court  had  the  power  to  make  the  order, 
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that  they  were  right  in  making  it,  and  that 
the  Sessions  Judge  was  bound  to  obey  it,  and 
is  highly  censurable  for  his  disobedience,  and 
for  the  course  which  he  thought  proper  to 
adopt. 

I  think  the  Sessions  Judge  should  be 
asked  whether,  having  reference  to  the  opi- 
nion expressed  in  paras.  3  and  4  of  his  letter 
of  the  3rd  February  1865,  and  his  subse- 
quent examination  of  the  evidence,  &c.,  the 
appellant  is,  in  his  opinion,  fit  to  be  retained 
in  an  office  which  gives  him  so  many  oppor- 
tunities of  oppression  and  violation  of  law. 

Mr,  Justice  Glover,— \  entirely  con- 
cur with  the  learned  Chief  Justice  in  think- 
ing that  the  High  Court  had  the  power 
to  make  the  order  in  question,  and  that  that 
order  was  a  proper  one. 

The  accused  was  not,  at  the  first  hearing 
of  the  appeal  by  the  Sessions  Judge,  acquit- 
ted, in  any  sense  of  the  term,  of  the  theft. 
He  was  absolved  from  punishment,  because 
in  the  Sessions  Judge's  opinion  the  facts 
stated  in  the  evidence  against  him  did  not 
sustain  a  charge  of  theft.  Into  the  suffici- 
ency or  otherwise  of  that  evidence  to  prove 
any  oifence,  the  Sessions  Judge  did  not 
enter ;  and,  therefore,  I  repeat,  that  his 
first  proceeding  was  not  an  acquittal  of 
the  prisoner  on  a  charge  of  theft,  but  a 
cancelment  of  the  Magistrate's  order  on 
the  ground  that,  whatever  other  offence  the 
chowkeedar  might  have  been  guilty  of,  it  was 
not  "  theft ;"  and,  as  this  Court  held  the  Ses- 
sions Judge  to  be  wrong  in  law,  and  his  defi- 
nition of  theft  to  be  not  a  proper  definition, 
it  follows  that  the  second  hearing,  which  the 
Sessions  Judge  now  asserts  to  be  a  fresh  trial 
for  an  offence  of  which  the  prisoner  had  been 
once  acquitted,  was,  in  reality,  the  only  trial 
in  appeal  the  accused  ever  had  on  the  charge 
bf  theft. 

1  As  the  Sessions  Judge  has  acquitted  the 
accused  on  the  evidence,  we  can  do  nothing 
more.  It  would  be  useless  for  me  to  point 
out  in  what  I  consider  that  the  Sessions 
Judge  has  erred  in  detailing  that  evidence. 
The  accused  has  now,  at  all  events,  been 
acquitted,  and  cannot  be  tried  again,  however 
strong  the  evidence  against  him. 

For  the  rest,  I  think  that  the  Sessions 
Judge  should  have  deferred  to  the  direction 
issued  by  this  Court,  and  that  his  conduct 
in  neglecting  to  do  so  is  open  to  objection. 
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The  ist  May  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Judges. 

Assessors  (Opinion  of,  to  be  recorded). 

Queen  versus  Musst.   Mina  Nuggerbhatain 
and  Musst.  Luchen. 

Committed  by  the  Magistrate,  and  tried  by 

the  Sessions  Judge  of  Behar,  on  a  charge 

of  house-breaking y  with  intent  to  commit 

theft. 

The  grounds  of  each  Assessor's  opinion  should  be 
distinctly  recorded  by  the  Judge. 

Mr.    Justice    Campbell. — This  is  a  case 
which  it  is  very  difl5cult  to  deal  with.  Accord- 
ing to  the  judgment  of  the  Sessions  Judge, 
there  would  notseem  to  be  twosides  of  the  case. 
He  makes  it  perfectly  clear  and  simple.  Yet, 
at  the  end,  we  find  that  both  Assessors  were 
for  acquittal  on  the  first  charge,  and  one  of 
them  for  acquittal  on  the  other  charge  also. 
I^ot   the   least   clue   is   given   to  us  of  the 
grounds  on  which  the  Assessors  came  to  this 
conclusion.     The   prisoners    seem   to   have 
been  poor  beggar  women,  and  the  Assessors 
could  hardly  have  had  any  prejudice  in  their 
favor.    It  seems  to  me  that  it  is  too  much 
the  custom  to  neglect  the  opinion  of  the  As- 
sessors, and  put  them  in  such  a  shape  that 
this  Court  can  make  nothing  of  them.     There 
is  all  the  diiference  between  the  verdict  of 
a  Jury  and  the  opinion  of  the  Assessors.  The 
former  is  a  simple  and  conclusive  verdict  of 
guilty  or  not  guilty.     The  other  is  not  a  ver- 
dict, but  an  opinion,  and,  not  having  any  legal 
validity,  its  weight  seems  to  depend  solely^ 
on  the  reason  and  sense  by  which  it  is  sup- 
ported.    It  appears,  therefore,  to  me  that,  in^ 
recording   in   writing  the  opinion   of  each/ 
Assessor  as  required  by  Section  324  of  the 
Code  of  Criminal  Procedure,  the  Sessions 
Judge  should  not  merely  put  in  his  judgment 
that  he  concurs  with  or  differs  from  the  Asses- 
sors, but  should  separately  record  an  opinion 
of  each  Assessor,  and  should  invite  and  en- 
courage each  Assessor  to  make  that  opinion 
more  than  a  bare  expression  for  or  against 
the  prisoner,  but  an  opinion  on  the   case, 
stating  the  view  that  the  Assessor  takes  of 
the  facts  and   the  considerations  (in  brief) 
on  which  his  opinion  is  founded.     In  this 
case  I  do  not  think  that  the  case  can  be  dis- 
posed of  with  any  regard  to  justice,  without 
some  more  distinct  record  of  the  opinion  of 
the  Assessors ;  and  I  would  remand  the  case 
to  record  more  distinctly,  in  the  manner  sug- 
gested above,  the  opinion  of  each  Assessor, 


and  then  re-submit  it.  I  understand  that  te 
omission  to  record  any  proper  opinion  of  tk 
Assessor  is  so  common  that  this  should  (if  tbt 
second  Judge  concurs)  be  laid  before  tk 
Judge  of  the  English  Department  for  mot 
general  instructions. 

Mr.  Justice  Jackson. — I  quite  agree  vith 
Mr.  Justice  Campbell's  remarks  on  this  catt. 
The  Sessions  Judge  should,  when  ^uiog 
with  Assessors,  and  certainly  when  he  finds 
their  judgment  differs  from  his  own,  cafl 
upon  them  to  give  the  grounds  upon  whicb 
their  judgment  is  arrived  at.  The  law  con* 
templates  that  Assessors  should  give  ibeir 
opinion  on  the  case,  while  Juries  are  to  be 
asked  only  for  their  verdict. 

It  appears  to  me,  however,  premature  to 
call  upon  another  Judge  in  this  case  to  rccoid 
his  opinion  on  the  prisoner's  appeal.  Mr. 
Justice  Campbell,  as  1  understand,  has  record** 
ed  no  opinion  as  yet  with  respect  to  the  prisoiw 
er's  guilt  or  innocence,  but  wishes  that  an 
important  omission,  made  by  the  Sessions 
Judge,  should  be  rectified  ;  and  for  that  pur- 
pose the  papers  of  the  caise  should  be  returned 
to  the  Sessions  Judge.  I  quite  agree  io  tfaej 
propriety  of  that  order. 


The  3rd  May  1865. 

Present  : 

The  Hon'ble  G.  Campbell,  E.  Jackson, 
F.  A.  Glover,  Judges. 

False  evidence — Compulsory  statement  to 

Police. 

^^'"^    "  Queen  versus  Nagena  Ourut. 

Committed  by  the  Joint  Magistrate,  and  irii 
by  the  Sessions  Judge  of  Raj  shaky e,  cm 
charge  of  false  evidence. 

•    Discussion  as  to  the  propriety  of  a  oonvictiao  od 
Marge  of  false  evidence,  one  of  the  statemcate  oba 
tinrl"^  been  made  to  the  police  under  compnisiop- 

Afr.   Justice   Campbell. — I    entirely  a 
cur  with  the  Assessors  in  thinking  that 
prisoner  is  entitled  to  an  acquittal  on 
second  charge.    There  is  abundant  evident 
to  the  prisoner's  innocence,  but  not  a  til 
of  legal  evidence  to  her  guilt.     There  is, 
the  one  hand,  some  evidence  to  prove 
her  deposition   before  the   Magistrate 
true  ;  and,  on  the  other,  evidence  to  prove 
she  gave  it  under  compulsion ;  either  of  wl 
would   go  to  establish  her  innocence, 
fact,  it  is  beyond  doubt  that  on  that  oca 
she  either  spoke  truly  or  spoke  from  com] 
sion.  To  suppose  that  under  the  circui 
ces  she  voluntarily  gave  false  evidence 
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fcer  6on,  is  contrary  to  reason  and  human 
nature.  The  only  evidence  against  her  on 
this  charge  is  the  subsequent  deposition 
before  the  Judge  ;  and  it  appears  to  me  that 
(as  held  on  previous  occasions)  that  deposi- 
tion is  by  law  inadmissible  under  the  terms 
erf  Act  II.  of  1855,  Section  32,  as  evidence 
against  the  witness  in  a  criminal  proceeding. 
Upon  these  two  grounds — 

First. — That  the  prosecutor  has  offered  no 
legal  evidence  whatsoever  on  that  charge. 

Second. — That  the  prisoner  is  innocent  of 
that  offence — 

I  think  that  she  should  be  acquitted  and 
absolved  on  this  second  charge.  In  fact,  the 
Judge  seems  to  have  no  doubt  whatever  of 
her  innocence,  and  seems  merely  to  resort 
to  the  alternative  finding  as  a  device  to  get 
over  his  doubts  on  the  first  charge. 

I  think  that  the  case  should  be  remanded 
in  order  that  the  Judge,  striking  out  the  2nd 
charge,  may  record  a  clear  finding  on  the  isi 
charge,  and  submit  the  record  to  this  Court 
for  final  disposal. 

P,  S, — I  should  mention  another  important 
consideration.    Supposing  evidence  to   have 
been  offered  on  either  charge  and  an  alterna- 
tive  finding   legally   arrived    at,   it   is   quite 
clear  that,  in  the  spirit  of  Section   72,  as 
well   as   in   equity,   the  prisoner  should   be 
punished  as  for  the  less  heinous  of  the  two 
alternative    offences    of    one    or    either    of 
which  she  is  found  guilty.    In  this  case  it 
rather  seems  that  the  Judge  in  his  alterna- ; 
live    finding    has    punished   with    the    most 
extreme    severity    of    the    law    as    for  the : 
major  offence.     Taking  the  alternative  most 
favorable  to  the   prisoner  that   she  was  in- 
duced   to    give    false    evidence    before    the 
Magistrate,  but  retracted  and  told  the  truth 
to  the  Judge,  would  7  years'  rigorous  impri- 
sonment be  a  reasonable  punishment  ?  I  think 
not;  I  would  have  reduced  it  to  3  months  or 
6  TOonths  at  most.    It  is  in  every  way  clear 
to  me  that,  in  the  form  of  an  alternative  find- 
ing, the  prisoner  is  really  punished  as  for 
giving  false  evidence  before  the  Judge  with- 
out being  convicted  by  the   Judge  of  that 
offence,  and  that  she  should  be  fairly  convict- 
ed or  acquitted  on  that  charge. 

Mr,  Justice  Jackson. — I  do  not  think  that 
anything  will  be  gained  by  a  remand  of  this 
case.  The  Sessions  Judge  admits  that  there 
is  no  evidence  to  prove  how  the  murder  of 
Modhoo  did  take  place.  Before  the  Magis- 
trate the  prisoner  at  first  deposed  that  she 
knew  nothing  about  the  manner  in  which 
Modhoo  came  by  her  death;  that  Modhoo 
went  out  at  night,  and  did  not  return,  and  her 


dead  body  was  afterwards  found  in  a  tank. 
The  Magistrate  then  asked  her  what  she 
said  before  the  Police,  and  h  reply  was 
that  she  had  said  that  her  son  ...d  told 
Modhoo  not  to  smoke,  because  there  were 
other  persons  present;  and  her  son  then 
took  her  by  the  chin,  and  Modhoo  fell  down 
and  expired,  and  that  her  dead  body  was 
then  thrown  into  the  tank.  The  Magistrate 
then  asked  her  which  story  was  true,  and 
she  replied  that  the  latter  was  true,  and 
that  the  first  was  told  to  save  her  son  from 
punishment. 

Before  the  Sessions  Judge  the  prisoner 
again  repeated  the  first  statement  which  she 
had  made  before  the  Magistrate,  and  alleged 
that  her  statement  as  made  before  the  Police 
had  been  elicited  by  bad  treatment. 

The  Sessions  Judge  disbelieves  the  evi- 
dence to  bad  treatment.  But  I  must  say 
that,  whether  she  was  ill-treated  or  not,  the 
story'  that  she  saw  her  son  take  Modhoo  by 
the  chin,  and  that  Modhoo  thereupon  fell  down 
and  expired,  is  an  evident  falsehood,  and  there 
is  every  probability  that  such  a  story  was 
made  up  by  the  Police,  or  made  up  by  the 
prisoner  through  fear  of  the  Police.  The 
Magistrate  does  not  examine  the  prisoner,  or 
ask  for  any  further  details  of  what  occurred, 
but  is  satisfied  with  her  mere  statement  that 
the  above  impossible  story  is  a  true  story. 

My  impression  is,  that  the  deposition 
which  the  prisoner  really  gave  to  the  Magis- 
trate in  the  first  instance,  and  to  the  Ses- 
sions Judge  afterwards,  is  the  truth.  At 
least  it  is,  in  the  absence  of  all  evidence, 
more  like  truth  than  the  story  of  Modhoo 
being  taken  by  the  chin,  and  then  and  there 
expiring ;  and  I  think  the  prisoner  is  to  be 
much  commended  instead  of  being  punished 
for  not  continuing  to  repeat  so  false  a  state- 
ment.    I  would  acquit  the  prisoner. 

Mr.  Justice  Glover. — I  concur  with  Mr. 
Justice  Jackson  that  this  prisoner  should 
be  at  once  acquitted,  though  not  exactly  ifor 
the  same  reasons. 

I  would  not  go  to  the  length  of  saying 
which  story  was  true,  and  which  false;  but 
I  consider  it  proved  (by  evidence  that  is 
to  all  appearance  circumstantial  and  true, 
and  which,  at  all  events,  has  in  no  way  been 
rebutted)  that  the  prisoner  was  coerced  by 
the  Police;  that  she  received  at  least  one 
kick,  and  was  threatened  with  worse  treat- 
ment ;  and  that  whatever  she  may  have  stated 
to  the  Joint  Magistrate  must  be  considered 
altogether  null,  and  as  if  it  had  not  been  said, 
the  statement  being  made  after  bad  treat<^ 
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ment,  and  under  the  influence  of  threats.  I 
observe  that  the  Inspector,  who  is  stated  by 
the  witness  to  have  ill-treated  the  prisoner, 
was  in  Court  for  at  least  part  of  the 
time  when  her  statement  was  being  record- 
ed by  the  Joint  Magistrate ;  this  was  im- 
proper. If,  then,  the  prisoner's  statement 
to  the  Joint  Magistrate  be  set  aside  as  in- 
admissible, on  the  ground  of  its  having  been 
made  under  improper  influence,  there  is  no 
charge  left,  and  no  evidence  to  prove  that 
her  second  statement  to  the  Sessions  Judge 
was  not  perfectly  true. 

The  conviction  depends  on  the  two  con- 
tradictory statements ;  and,  if  one  of  these 
be  expunged  from  the  record,  no  proof  against 
the  prisoner  remains. 

I  would,  therefore,  acquit  her ;  but  I  think 
it  right  to  remark  that,  had  the  conviction 
been  sustainable,  the  very  severe  punishtnent 
inflicted,  no  less  than  7  years'  rigorous  im- 
prisonment, was  altogether  uncalled  for. 


The  4th  May  1865. 
Present : 

m 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Approver's  Evidence — Corroboration. 

Queen  versus  Issen  Mundle  and  others. 

Committed  by  the  Officiating  Magistrate  of 
Furreedpore,   and   tried   by   the    Sessions 
Judge  of  Dacca,  on  a  charge  of  dacoity^ 
&c. 

An  approver's  uncorroborated  evidence  is  not  sufficient 
as  proof  ag^ainst  other  persons. 

Mr,  Justice  Glover. — The  circumstances 
of  this  case  have  been  fully  detailed  by  the 
Sessions  Judge. 

The  conviction  depends  mainly  on  the  evi- 
dence of  Bungsee,  an  accomplice  in  the  da- 
coity,  who  has  been  allowed  to  turn  Queen's 
evidence. 


With  regard  to  the  prisoners,  against 
whom  this  man's  evidence  is  the  sole  legal 
proof,  I  do  not  think  it  safe  to  convict.  The 


temptation  to  an  approver  witness  to  make 
out  a  good  story,  and  earn  his  pardcn&»  it 
very  apt  to  produce  evidence  againat 
many  who  had  no  concern  in  the  crime  to 
which  he  testifies  ;  and,  unless  such  evidenoe 
were  corroborated  in  some  way,  I  shoaid 
decline  to  convict  upon  it.  Very  strong 
corroborative  proof  need  not  be  reqaired; 
but  some  is,  in  my  judgment,  absolotelf 
necessary. 

Taking  this  view,  I  would  acquit  the  prison- 
ers Barra  Kodai,  Nuddear,  Kaleecbnm,  and 
Dinonath,  there  being  no  legal  evidence  ^gy^Mt 
them  beyond  the  statement  of  the  appnyver 
Bungsee. 

I  would  not  interfere  with  the  other  sen- 
tences. Against  the  prisoner  Huree  Shobea 
is  the  evidence  of  the  prosecutor's  wil 
Anund  Chunder,  who  swears  to  him 
of  the  men  who  plundered  the  boat, 
borated  by  the  evidence  of  the  approver,  and 
by  the  wounded  state  of  Huree  himself. 

In  the  case  of  Huree  Mad  hub,  Bungsee'e 
evidence  is  supplemented  by  the  prisoncrii 
own  confession  before  the  Magistrate. 

In  that  of  Madhoo,  the  finding  of  certain 
articles  of  the  stolen  property  (identified 
by  the  prosecution  witnesses)  in  his 
corroborates  the  approver  Bungsee's 
ment,  and  is  sufidcient  to  convict  this  pii» 
soner. 

In  the  case  of  Issen,  the  appzovei^a 
evidence  is  corroborated  by  the  finding  of  paift 
of  the  stolen  property  in  his  possessioii; 
whilst  in  that  of  Fukeer  Chand,  the  whide 
circumstances  are  so  strongly  against  hin^ 
that  they,  with  the  evidence  above  mention^ 
ed,  render  his  conviction  justifiable,  althoogll 
he  did  not  confess  to  the  Magistrate,  as  the 
Sessions  Judge  appears  to  suppose. 

With  reference  to  the  prisoners  whom 
I  propose  to  acquit,  the  case  must  go  before 
a  second  Jud^e. 

Mr.  Justice  Jackson, — I  concur  with  Mr. 
Justice  Glover  that  the  recorded  evidence  is 
not  sufficient  to  prove  the  guilt  of  the  prison* 
ers  Barra  Kodai,  Nuddear  Chand, Kaleechom, 
and  Dinonath.  The  Judge  seems  to  have 
considered  the  evidence  of  the  approver 
witness,  corroborated  as  it  was  by  the  &idmg 
of  certain  property  hid  in  a  dry  river,  suffix 
cient  evidence.  But  this,  though  good  cor* 
roboration  of  the  approver  being  one  of  the 
dacoits,  is  no  corroboration  as  against  the  pil* 
soners ;  and  uncorroborated  approver's  evK 
dence  cannot  be  admitted*  as  proof  against 
other  persons. 
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The  5th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

fudges. 

Insanity— Murder. 

Queen  versus  Musst.  Poochee. 

Committed  by  the  Deputy  Commissioner  of 
Kamroop,  and  tried  by  the  Judicial  Com- 
missioner of  Assam,  on  a  charge  of 
murder. 

Discussion  as  to  insanity  in  the  case  of  a  person 
chaiiE^ed  with  murder. 

Mr,  Justice  Glover, — The  report  called 
for  in  this  Court's  resolution  of  the  26th  Ja- 
nuary last  has  now  been  submitted,  and  by 
it  at  least  one  point  has  been  thoroughly 
cleared  up :  that  the  woman  Poochee  is  not 
pregnant,  and  that  her  statement  to  the 
Medical  Officer,  in  the  first  instance,  was 
consequently  false. 

As  to  her  being  'insane,'  the  evidence  of 
the  Civil  Surgeon  appears  to  me  altogether 
inconsistent  and  unsatisfactory.  He  admits 
that  Poochee  is  competent  to  manage  the 
zStaXis  of  every-day  life,  and  to  be  capable  of 
understanding  the  difference  between  right 
and  wrong  in  matters  of  comparatively  trivial 
importance,  although  he  thinks  her  incapable 
of  properly  understanding  that  "  murder "  is 
a  heinous  crime.  It  is  not  for  the  Court  to 
argue  the  question,  but  Dr.  Clark's  views 
appear  to  be  opposed  to  those  of  Medical 
Officers  who  have  made  the  subject  of  insanity 
their  peculiar  study. 

Under  the  circumstances,  however,  and 
bearing  in  mind  the  long  time  that  has 
elapsed  since  the  woman  was  sentenced,  I 
would  commute  the  capital  sentence  to  one 
of  transportation  for  life. 

Mr,  Justice  Jackson. — I  concur  with  Mr. 
Justice  Glover  that,  under  all  the  circum- 
stances of  the  case,  the  prisoner  Poochee 
should  be  sentenced  to  transportation  for  life. 


The  9th  May  1865. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Abduction. 

Queen  versus  Modhoo  Paul. 

Committed  by  the  Joint  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Midna- 
pore,  on  a  charge  of  abduction,  6fc, 

The  abduction  of  a  minor  sprl,  under  16  years  of  a^e, 
out  of  the  custody  of  her  lawful  i^uardian,  is  punishable 
under  Section  361  of  the  Penal  Code.  It  is  not  necessary 
to  audi  a  conviction  that  the  abduction  was  forcible. 


This  appears  to  be  a  very  clear  case.  It 
is  well  proved  that  the  prisoner  carried  ofE 
the  child  Aladee,  aged  about  five  years,  from 
the  house  of  her  father,  whilst  that  father 
was  absent,  and  when  the  mother,  Musst. 
Radhamonee,  was  the  child's  lawful  guard- 
ian.  It  is  proved  also,  although  that  is  not 
necessary  to  this  conviction,  that  the  carry- 
ing off  was  forcible. 

The  prisoner  does  not  deny  having  posses- 
sion of  the  child,  or  of  marrying  her  almost 
immediately  afterwards  to  a  third  party,  but 
urges  that  all  that  he  did  was  with  the 
consent  of  the  child's  father  (his  own  brother) 
to  whom  he  paid  the  greater  portion  of  the 
marriage  dowry. 

This  is  simple  assertion,  and  even  the 
prisoner's  witnesses  deny  the  statement  alto- 
gether. 

There  can  be  no  doubt  that  the  prisoner 
took  a  minor  girl,  under  16  years  of  age,  out 
of  the  custody  of  her  lawful  guardian,  and  is, 
therefore,  punishable  under  Section  361  of 
the  Penal  Code.  • 

I  reject  the  appeal. 


The  9th  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Disputes  regarding  possession  of  land,  ftc. 

Queen  versus  Seetanath  Roy. 

^  Before  passing  an  order  in  a  case  of  disputed  posses- 
sion of  land,  &c.,  the  procedure  enjoined  by  Section  ^16 
of  the  Code  of  Criminal  Procedure  should  be  earned 
out. 

There  appears  to  have  been  a  dispute 
between  Tarasoondoree  Bremoneea,  and  her 
son  Seetanath  Roy,  regarding  the  possession 
of  a  Cutchery  Baree.  The  Police,  appre- 
hending a  breach  of  the  peace,  went  to  the 
spot,  and  the  matter  ended  by  several  persons 
on  both  sides  being  charged  with  the  offence 
of  Unlawful  Assembly.  The  Magistrate  ac- 
quitted them,  but  he  at  the  same  time  direct- 
ed that  one  of  the  two  disputing  parties,  who, 
he  thought,  was  proved  by  the  evidence  to 
have  been  in  previous  possession,  should  be 
re-placed  in  possession  of  the  Cutchery  by 
'  the  Police,  and  retained  in  possession. 
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This  order  is  now  complained  of  before 
us  as  Illegal.  The  order  in  question  could 
only  have  been  passed  under  Section  319  of 
the  Procedure  Code,  and,  before  passing  such 
an- order,  the  Procedure  enjoined  by  that 
Section  should  be  carried  out.  But  it  is  evi- 
dent that  no  proceeding  has  been  recorded  ; 
no  notice  has  been  served  on  the  parties,  and 
therefore  the  order  passed  is  illegal. 

It  is  set  aside,  and  the  Magistrate  is 
directed  to  proceed  according  to  law. 


property  in  their  possession,  the  presumption 
of  law  is,  that  they  were  participators  in  the 
dacoity,  and  not  merely  receivers. 


The  6th  May  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Dacoity— Presumption  of  participation  in. 

^Vittnversus Cassy  Mul  and  Sree  Churn  Mul. 

Commiiied  by  the  Deputy  Magistrate  of 
Bcmcoorahy  and  tried  by  the  Sessi<ms 
Judge  of  West  Burdwan,  on  a  charge 
of  dacoity  y  &c. 

When  persons  are  found,  within  six  hours  of  the 
commission  of  a  dacoity,  with  portions  of  the  plundered 
property  in  their  possession,  the  presumption  of  law  is, 
that  they  are  participators  in  the  dacoity,  and  not  merely 
receivers. 

The  prisoners  in  this  case  were  arrested 
by  a  chowkeedar  very  early  in  the  morn- 
ing as  he  was  going  his  rounds  on  suspicion. 
He  dcfsired  them  to  go  with  him  to  the 
thannah,  and  finally,  with  the  assistance  of 
the  two  other  ghatwals,  compelled  them  to 
go  there,  refusing  money  and  ornaments  as 
bribes  to  let  them  go. 

On  their  arrival  at  the  thannah,  various  or- 
naments and  other  things  were  found  on  their 
persons,  w4iich  the  prosecutor  afterwards 
icame  forward  and  identified  as  part  of  the 
property  stolen  from  him  by  a  band  of  da- 
coits  the  night  before  their  arrest. 

The  finding  of  these  ornaments,  &c.,  on 
the  prisoners,  and  their  identification  as 
the  property  of  the  prosecutor,  are  points 
very  clearly  and  satisfactorily  proved  by  the 
evidence  of  several  witnesses.  The  defence 
is  altogether  unsubstantiated,  and  out  of  a 
dozen  witnesses  not  one  is  able  to  say  a  word 
in  favor  of  either  prisoner.  ' 

I  dismiss  the  appeal  therefore ;  but  the  con- 
viction ou^ht  to  have  been  as  desired  by  the 
Assessors  in  the  first  Court.  When  persons 
are  found  within  six  hours  of  the  commission 
of  a  dacoity  with  portions  of  the  plundered 


The  iitb  May  1865. 

Present: 

The  Hon'ble  F.  A.  Glover, 
Judge, 

Illegal  gratification  (to  influence  the  do^  «r 

official  acts). 

Queen  versus  Kaleechum  Serishtadar. 

Committed  by  the  McLgistrate^  and  tried  by  the 
Sessions  Judge  of  Sarun^  on  a  charge  of 
taking  bribes. 

The  talcing  of  a  gratification  by  a  Serishtadar  to 
influence  a  Principal^udder  Ameen  in  his  decisions,  is 
sufficient  to  a  leg-al  conviction,  whether  the  Serishtadar 
did  or  did  not  influence  or  try  to  influence  the  Principil 
Sudder  Ameen. 

This  appellant  has  been  convicted  by  the 
Magistrate  and  Sessions  Judge  of  taking 
bribes  under  Section  i6t  of  the  Penal  Code; 
and  this  Court  is  now  prayed  to  exercise  the 
power  given  to  it  by  Section  404  of  th€ 
Code  of  Criminal  Procedure,  and  to  caU  for 
the  record. 

With  the  strength  or  weakness  of  Hie  e^« 
dence  on  which  the  prisoner  has  been  con^- 
victed  by  the  Lower  Courts,  I  have  nothing 
to  do ;  the  only  question  is,  whether  thene 
has  been,  in  their  proceedings,  any  error  of 
law  which  calls  for  this  Court's  interfereBce. 

Mr.  Allen,  for  the  appellant,  contends  that 
his  client  has  been  convicted  under  Section 
161  of  "doing  an  official  act,"  whereas 
it  has  been  amply  proved,  by  the  sw6m  de* 
position  of  the  Principal  Sudder  Ameen  him- 
self, that  the  prisoner  never  influenced,  or 
attempted  to  influence,  him  in  any  way  re- 
garding his  official  acts.  But  on  this  I 
observe,  in  the  first  place,  that  the  prisoner 
has  been  convicted  of  receiving  illegal  re- 
muneration for  doing  "official  acts,"  which 
had  no  connection  whatever  with  his  imme- 
diate superior,  the  Principal  Sudder  Ameen, 
such  as  receiving  small  sums  for  the  filing 
of  vakalutnamahs,  petitions,  &c. 

Butj  had  the  conviction  been  solely  for 
receiving  illegal  gratifications  for  influenc- 
ing the  Principal  Sudder  Ameen's  decisions* 
it  would  have  held  good,  whether  the 
actual  influence  were  exercised  or  not.  The 
latter  part  of  the  explanation  of  Seclioii 
161  expressly  mentions  that  "  a  person  who 
*•  receives  a  gratification  as  a  motive  for  doing 
"  what  he  does  not  intend  to  do,  or  as  k  !:•> 
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"  ward  for  what  be  has  not  done/'  is  equally 
liable.  And  Illustration  C  explains  that 
a  person  who  induces  another  erroneously 
to  believe  that  he  has  influence,  &c.,  is  pun- 
ishable under  the  Section. 

So  that  it  would  be  immaterial  whether 
the  appellant  in  this  case  did  or  did  not 
influence,  or  try  to  influence,  the  Principal 
Sudder  Ameen.  It  would  be  sufficient  to 
a  legal  conviction  that  he  took  a  gratifica- 
tion for  that  avowed  purpose,  and  the  words 
of  the  Section,  as  explained  by  the  Com- 
mentary and  Illustration,  include  both  doing 
and  pretending  to  do. 

It  is  objected,  further,  that  there  is  no 
proof  that  the  appellant  either  did  influence, 
or  intended  to  influence,  the  Principal  Sudder 
Ameen  as  Serishtadar,  Bot,  granting  this, 
it  is  quite  clear  that  those  who  paid  him 
did  90,  not  in  his  individual  capacity,  but 
as  one  holding  an  office  which  gave  him 
access  to  the  Presiding  Judge  ;  and  that  they 
were  induced  to  do  so  in  the  hope  that  his 
influence,  as  Serishtadar,  would  be  exercised 
on  their  behalf. 

It  appears  to  me,  therefore,  that,  on  the 
appellant's  pleader's  own  showing,  there  is 
XM>  le^  ground  for  appeal  in  this  case,  and 
that  there  is  no  necessity  for  sending  for 
the  record. 


The  nth  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

fudges. 

Murder. 

Queen  versus  Peter  Ram  Thappa. 

Commiiied    by    the    Assistant  Commission' 

tr    of   Cherrapoonjeey    and  tried  by   the 

Sessions   Judge   of  Sylhety  on  a  charge 
of  murder. 

Ca3c  of  conviction  of  murder  on  the  confession  of 
the  accused,  together  with  evidence  as  to  his  conduct 
both  before  and  after  the  murder. 

Mr,  Justice  Glover. — The  Court's  final 
order  in  this  case  has  now  been  delayed  for 
nearly  five  months,  in  consequence  of  the  ab- 
sence of  the  two  European  witnesses,  whose 
evidence  this  Court  wished  to  have  recorded. 

There  appears  from  the  Sessions  Judge's 
statement  to  be  no  immediate  prospect  of 
these  witnesses'  return  to  Sylhet  or  Cberra- 


poonjee ;  and,  as  the  prisoner  hs^s  been  so 
long  under  sentence,  I  think  the  cas^  should 
be  disposed  of  at  once  on  the  evidence  as  it 
stands. 

The  circumstances  have  already  been  de- 
tailed. Against  the  prisoner  are  the  proved 
facts,  that  he  and  the  deceased  (either  his 
wife  or  his  mistress,  the  witnesses  speak  of 
both  terms  indifferently)  had,  for  some  time 
past,  lived  on  bad  terms;  that  he  had  ill^ 
treated  her  on  various  occasions ;  and  that  she 
had  at  last  been  obliged  to  flee  for  refuge 
to  the  house  of  witness  No.  i ;  th^t  he  had 
been  turned  out  of  cantonments  in  consequence 
of  his  violent  behaviour,  and  that  he  hsui 
openly  threatened  to  kill  both  his  wife  and  her 
temporary  paramour.  It  is  proved,  moreover, 
that,  on  the  night  of  the  murder,  there  was  a 
light  in  the  prisoner's  house;  and  that  shortly 
before  he  had  been  seen  hanging  about  the 
cantonment. 

The  deceased  was  found  lying,  with  her 
throat  cut,  and  quite  dead,  in  front  of  her 
paramour's  house.  On  that  witness'^  return 
from  fetching  water,  suspicion  immediately 
attached  to  the  prisoner,  and  a  party  of 
sipahees  was  sent  to  search  for  and  appre- 
hend him.  They  proceeded  as  far  as  Myrung, 
where,  after  some  trouble,  they  found  the 
prisoner  concealed  in  a  stable.  On  being 
brought  before  the  European  gentlemen,  who 
chanced  to  be  stopping  at  the  Myrung  dUk 
bungalow  at  the  time,  he  admitted  at  once 
freely  and  fully  that  he  had  murdered  his 
wife  out  of  revenge  for  her  having  deserted 
him. 

This  confession  might  not  have  been  p^r 
se  sufficient  evidence  against  the  prisoner, 
even  if  the  gentleman  before  whom  it  ytzs 
made  had  been  present  at  the  trial;  but 
that  it  was  made,  and  at  the  time,  and  under 
the  circumstances  stated,  is  admitted  by'the 
prisoner  himself  in  his  statement  to  the  Assist- 
ant Magistrate.  His  excuse  was,  that  be  wa^ 
drunk  at  the  time,  and  did  not  know  what  h^ 
was  saying :  a  plea  codipletely  disproved  by 
the  evidence  of  the  sipahees  who  depose  tbajt 
the  prisoner  was  perfectly  sober  at  the  time 
he  made  his  confession. 

Taking  all  the  evidence  together,  I  have 
no  doubt  of  the  prisoner's  guilt,  and  would 
confirm  the  sentence  of  death  passed  on  him 
by  the  Sessions  Judge. 

Mr.  Justice  Jackson. — The  prisoner  is 
charged  with  the  murder  of  his  wife.  The 
parties  lived  in  the  Sylhet  Cantonments.  It 
is  proved  that  his  wife  had  been  forced  to 
leave  his  house  by  his  ill-treatment  of  her, 
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and  his  threats  of  taking  her  life.  She  had 
in  consequence  gone  to  the  house  of  another 
man,  and  was  living  with  him.  It  is  in 
evidence  that  he  tiad  been  heard  frequently 
to  threaten  to  take  the  lives  of  both  his 
wife  and  the  man  with  whom  she  was  living. 

One  night  his  wife  was  found  with  her 
throat  cut.  Suspicion  falling  on  the  prisoner, 
and  he  not  being  found  at  his  usual  haunts, 
Captain  Ommanney,  of  the  44th  N.  I.,  sent 
a  party  of  sepoys  to  search  for  the  prisoner, 
on  the  road  by  which  it  might  be  expected 
that  he  would  attempt  to  escape.  These 
sepoys  found  the  prisoner  some  miles  from 
Sylhet  trying  to  conceal  himself  in  a  stable. 
They  seized  him,  and  depose  that  they  took 
him  before  Dr.  Browne  and  Lieut.  Nichol- 
son who  were  at  the  bungalow  close 
by,  and  before  them  the  prisoner  admitted 
that  he  had  murdered  his  wife  by  cutting 
her  throat.  Before  the  Magistrate,  the  pri- 
soner again  admitted  that  he  had  told  these 
gentlemen  and  the  sepoys  that  he  had  mur- 
dered his  wife ;  but  he  then  said  that  he 
was  drunk  when  he  had  made  that  state- 
ment. The  sepoys,  however,  prove  very 
clearly  that  he  was  not  drunk,  but  sober. 
The  case  has  been  delayed  to  obtain  the 
evidence  of  the  two  English  gentlemen  ;  but 
it  appears  that  they  had  been  ordered  to 
the  Bhootan  Dooars  on  public  duty,  and 
no  steps  have  been  taken  by  the  Sessions 
Judge  to  enforce  their  attendance  as  soon 
as  their  public  duties  would  admit  of  it. 
In  my  opinion,  the  evidence  of  the  witnesses, 
who  were  examined  at  the  trial,  is  quite 
suflBicient  to  prove,  without  a  shadow  of  a 
doubt,  that  the  prisoner  did  murder. 

There  is  no  reason  to  distrust  the  deposi- 
tions of  the  sepoys,  the  more  so  as  the  pri- 
soner has  himself  admitted  that  they  have 
correctly  deposed  to  what  he  said.  The 
prisoner  was  heard  to  have  constantly  threat- 
ened to  take  his  wife's  life.  He  was  seen 
in  Sylhet  the  day  before  the  murder,  and 
admits  to  the  Magistrate  that  he  was  there. 
He  was  found  shortly  after  the  murder  evident- 
ly attempting  to  escape,  and  there  seems  to 
be  reason  to  believe  that,  in  order  to  eflFect 
his  escape,  he  set  his  house  on  fire. 

I  consider  the  offence  of  culpable  homicide 
amounting  to  murder  clearly  proved  against 
the  prisoner ;  and,  seeing  no  reason  for  miti- 
gation of  punishment,  would  confirm  the  capi- 
tal sentence  passed  on  him. 


The  1 2th  May  1865. 

Present: 

The  HonT)le'E.  Jackson  and  F.  A.  Glov< 

Judges. 

Right  of  private  defence  of  property  a^ 
thief,  resttltiiig  in  his  deftth. 

Queen  versus  Kurrim  Bux. 

Commitled  by  the  Joint  Magistrate,  and  „ 
by  the  Sessions  Judge  ^  Dinagepore^ 
a  charge  of  culpable  homicide  not  amo\ 
ing  to  murder. 

Case  of  exercise  of  rig^ht  of  private  defence  of  pi-j 
a^inst  a  thief,  who  was  seized  in  the  act  of  commi 
a  burglary  in  the  house  of  the  accused. 

The  Sessions  Judge    has   convicted 
prisoner  of  culpable  homicide  not  amoun 
to  murder,  and  sentenced  him  to  three  y 
simple  imprisonment. 

It  appears  that  he  seized  a  thief  in 
act  of  committing  a  burglary  in  his  hou 
and  that  the  thief  was  found,  on  the  villagL 
assembling,  to  be  dead.    The  prisoner  sa 
that  he  struck  the  thief  one  blow  with 
lathee ;  but  the  Sessions  Judge  and  the 
sessors  disbelieved  this,  as  the  medical  : 
who  examined   the  body  (as  the  Sessi 
Judge  reports),  deposed  that  death  resul 
from  strangulation.     We  find,  on  looking 
this  report  and   deposition,  that  the  thi< 
death  was  caused  by  suffocation ;  and  th 
seems  to  be  no  doubt,  from  the  evidence,  tl. 
the  act  of  the  prisoner  in  seizing  and  hoi 
ing  the  thief,  whose  face  was  downwanis, 
he  was  getting  into  the  house,  caused 
suffocation.     We  are   not  satisfied  that, 
exercising  his  right  of  private  defence 
property  against  the  thief,  the  prisoner 
ceeded  the  provision  of  the   law,  and 
therefore,  acquit  the  prisoner,  and  direct 
release. 


The  15th  May  1865. 

Present: 

The  Hon'ble  G.  Campbell,  E.  Jackson,  and 
F.  A.  Glover,  Judges. 

False  charge  of  Dacoity  (by  woman). 

Queen  versus  Nathoo  Doss  and  others. 

Committed  by  the  Joint  Magistrate,  ant 
tried  by  the  Sessions  Judge  of  Midm^ 
pore,  on  a  charge  of  instituting  41  fak^^ 
criminal  proceeding  on  a  false  charge  ami^ 
giving  false  evidence. 

Discussion  as  to  the  punishment  sufficient  for  y 
charged  with  bringiDg  a  false  chaife  of  dacoity. 
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Jusikf    Glover,r—I    h^vk    gone 
igb  the  evidence  recorded  in  this  case, 
[see  no  reason  to  interfere  with  the  co- 
rns.   It  i9,  I  think,  clearly  proved  that 
was  no  dacoity,  and  that  the  prisoners 
(he  false  statements  charged   s^ain^t 
^•— the  prisoner    Nalhoo,    with  a    view 
?enge  himself  on  those  of  the  villagers 
|were  opposed  to  his  continuance  in  the 
lip,  and  had  just  succeeded  in  ousting 
from  it. 

ink  also  that  the  sentence  passed  upon 
is,  under  tl)e  circumstances,  not  too 

•  • 

:  I  would  reduce  the  punishment  inflicted 

t  two  women.    One  is  the  wife,  the 

the  relative  of  Nathoo ;  and  they  were, 

tless,  the  former  especially,  very  much 

his  influence,  and  could  scarcely  be 

free  agents. 

ropose  to  sentence  the  wife  to  one  year's 
)us  imprisonment,  and  Ojabu,  the  rela- 

eighteen  months.  The  Judge,  I  ob- 
has  given  her  the   highest   sentence 

by  law,  viz.,  three  years. 

respect  to  these  two  women  the  case 
|be  laid  before  another  Judge. 

^  Justice  jfackson. — I  would  not  inter- 
ritb  the  sentences  passed  upon  these  two 
fn.    They    took  leading  parts   in    the 

of  which  they  have  been  committed, 
mnging  a  false  charge  of  dacoity.  The 
rent  to  the  thanna,  and  gave  the  police 
^st  information  of  the  false  dacoity,  and 
:ond  received  some  of  the  property  from 
rners,  and  declared  that  the  persons 
lad  been  falsely  charged  with  dacoity 

those  things  in  her  house.  The 
le  for  their  conduct  is  clearly  proved. 
^Id  confirm  the  sentences  passed^j^bich 
)t,  to  my  mind,  appear  heavy  for  the 
IS  offence  of  which  the  prisoners  have 
guilty,  and  the  part  they  took  in  it. 

Justice  Campbell, — The  offence  is 
leinous,  and  in  some  such  cases  women 
bad  or  worse  than  men.  But  as  in  this 
kthe  Sessions  Judge  who  tried  the  case 
ictly  records  his  opinion  that  the  women 
under  the  influence  of  the  male  head 
lie  family,  Nathoo,  and  considering  the 
in  the  consideration  shown  by  English 
[for  wives  committing  offences  under  the 
ice  and  in  presence  of  their  husbands, 
tk  that,  upon  the  whole,  the  sentences 
)sed  by  Mr.  Justice  Glover  for  the 
m  are  sufficient,  and  I  would  reduce 
accordingly. 

t  VoL  UL 


The  istb  May  itfig. 

Ptestut: 

The  Hon'blQ  F.  A.  Glovex,  J^uige, 

Uttering  Forgery— Contemporaneous  Sen- 

lienQsa. 

Queen  versHs  Mohesh  Chun^er  SiEOU:* 

Committed  by  the  Magistraie,  and  tried  hy 
the  Sessions  Judge  q/"  Jessore,  oH  a  charge 
0/ Forgery,  &fc. 

The  offence  of  uttennr  forged  dpcumei^f  r^qyirpg  in 
this  country  to  be  punished  with  the  severest  punisli- 
ment  allowed  by  Lav. 

Contemporaneous  sentences  ^re  iio£  jt^U^f  1^  ^|^ 
Penal  Code. 

That  the  prisoner  presented  the  tiro  £019- 
ed  mookteamamahs,  there  can,  of  CQum, 
be  no  question.  He  admits  that  h^  did  s6, 
and  admits  that  the  documents  were  forged* ; 
the  question  is,  whether  lie  knew  the  fact 
at  the  time  of  so  presenting  them. 

I  agree  with  the  Sessions  Judge  that  the 
presumption  is  against  him.  He  sup^- 
mented  the  forged  moc^teamams^is  by  a 
wilfully  false  statement,  that  he  was  fu:iiuaint- 
ed  with  the  witiiesses  who  came  in  tQ  attidst 
the  execution  c^  the  mookteamamahs,  aad 
so  induced  the  presiding  officer  to  aredk  the 
documents  themselves. 

He  has  failed  to  prove  that  these  mook- 
teamamahs were  sent  to  him  by  the  paitbs 
who  are  said  to  have  executed  thcim,  or  in 
any  way  tp  rebut  the  presumption  of  fraud, 
which  the  presenting  of  such  documents, 
under  the  circumstances  of  this  case>  givM 
rise  to. 

I  consider  the  evidence  suffioient  Sof  con- 
viction, but  on  the  second  coimt  only* 

There  is  no  evidence  at  all  to  psove  that 
the  prisoner  actually  executed  the  forgeries, 
whilst  there  is  very  strong  presumptive  proof 
that  he  uttered  them,  knowing  them  to  be 
forgeries.  !I  would  not  inteiisre  with  the 
sentence  of  seven  years'  tran^oitatian  which 
the  Sessions  Judge  has  passed.  The  efienee 
would  be  a  very  grave  one  anywhfiie,  but 
in  this  country  it  requires  to  be  cepiessod 
with  the  severest  punislunent  allaved  by 
law. 

But  the  Sessions  Judge  diould  be  told 
that  contemporaneous  sentences  are  nowhere 
justified  by  the  Penal  Code;  and  that,  if 
he  considered  the  prisoner's  guilt  pn)ved  on 
both  counts,  he  should  either  have  apfnortion- 
ed  the  punishment  between  the  two,  or  have 
inflicted  the  full  amount  under  the  first 
head  of  the  charge,  leaving  the  sc£omd  W* 
punished.  *'^ 
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The  15th  May  1865. 

Present : 

The  Hon'ble  G.  Campbell,  Judge, 

Trial  by  Jury— Foreigners. 

Queen  versus  John  Londley. 

Committed  by  the  Magistrate^  and  tried  by 
the  Officiating  Additional  Sessions  Judge 
of  Hooghly^  on  a  charge  of  voluntarily 
causing  grievous  hurt, 

Rpquirements  of  the  law  with  regard  to  the  trial  by 
Jury  oi  a  stranger  and  a  foreigner. 

The  main  gist  of  the  prisoner's  petition  of 
appeal  is,  that  he,  a  stranger  and  a  foreigner, 
was  tried  by  a  Jury  ignorant  of  his  language 
and  his  ways,  and  had  not  a  fair  trial;  in 
fact,  he  claims  the  privileges  given  by  the 
law  to  persons  so  situated,  and  to  which,  as 
I  have  before  observed,  he  has  a  right. 

But  I  find  it  quite  impossible  to  ascertain 
from  the  record  whether  the  provisions  of 
the  law  were  complied  with.  1  can  find 
nothing  but  a  Bengalee  list  of  the  names  of 
the  Jury,  which  no  one  can  read  intelligibly. 

The  prisoner  is — /J/,  entitled,  under  Sec- 
tion 323,  to  be  tried  by  a  Jury,  of  which  at 
least  one-half  are  Europeans  or  Armenians. 

2ndly, — Under  Section  349,  the  Jury  must 
be  summoned  and  drawn  in  such  a  way  that, 
while  at  least  one-half  must  be  of  those 
classes  (that  is,  the  number  being  uneven, 
the  majority),  he  may  not  improbably  have 
more  than  the  necessary  majority,  of  his  own 
class,  if,  after  the  full  number  of  that  class 
has  been  drawn,  those  following  happen  to 
be  drawn  of  that  class  from  among  the  panel 
of  equal  numbers  of  either  class  prescribed 
by  this  Section. 

^rdly, — Under  Section  343,  he  has  a  right 
of  challenge  of  each  Juror,  and  must  be 
asked  if  he  has  any  objection  to  each,  and 
if,  as  he  says,  they  were  all  landsmen  and 
persons  unlikely  to  understand  him,  to  the 
exclusion  of  all  the  Ship  Captains  and  such 
like  who  could,  it  is  possible  that  such  an 
objection  might  have  been  allowed  as  likely 
to  cause  prejudice  against  him. 

I  must  call  on  the  Sessions  Judge  to  cer- 
tify whether  all  these  requirements  of  the 
law  were  complied  with,  and  how,  if  they 

ere.  He  will  also  be  so  good  as  to  certify 
English  the  names  of  the  special  panel 
imoned  for  this  trial  under  Section  349, 
names  of  all  the  persons  drawn  by  lot 
ti  the  panel,  the  order  in  which  they 
5  drawn,  the  persons  who  we  e  challeng- 
if  any,  and  the  decision  pass  d  on  each 
le»ige,  and  the  name,  roll,  am  profession 


of  each  Juror  by  whom  the  prisoner  iiai  \ 
tried. 


The  15th  May  1865. 

Present : 
The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Robbery. 

Queen  versus  Ruhman  Khan,  Hosseinee 
Khan,  and  Jehan  Khan. 

Committed  by  the  Deputy  Magistrate  ef 
Nowadha^  and  tried^  by  the  Sesxicm 
Judge  of  Behar^  on  a  charge  of  ciioU 
ing  and  robbery,  &fc. 

Discussion  as  to  what  constitutes  robbery. 

Mr.  Justice  Jackson. — I  think  that  the 
Judge  is  wrong  in  this  case  to  con^nct  the 
prisoners  of  robbery. 

Ic  is  true  that  the  witness  to  the  theft 
deposes  that,  when  the  witness  followed  the 
prisoners  and  began  to  cry  out,  one  of  then 
struck  the  witness  with  a  stick,  but  this  does 
not  constitute  ihe  offence  of  robbery. 

The  prisoner,  who  struck  ihe  bkwr,  did 

not,  in  the  words  of  the  law,  in  attempting  to 

carry  away  property  obtained  by  ibe  thefts 

for  that  end  strike  the  blow.     I  would  aiier 

the  conviction  from  robbery  to  theft. 

My  impression,  too,  is,  that  the  senteocei 
not  commensurate  wiih   the   nature   of 
offence  committed.     I  would  reduce  it  to 
years'  rig^orous  imprisonment  against  the 
soners  Ruhman  and  Hosseinee,  and  com 
that  of  two  years  passed  on  Jehan  Khan. 

Mr.  Justice  Glover. — I  concur  with 
Justice  Jackson  in  altering  this  con 
and  sentence,  but  I  do  so  on  the  ground 
there  is  no  proof  of  the  assault  with  the  laU 
tee.     One  witness,  the  woman  Anloja*  siai 
that,  on  her  following  the  prisoners, 
for  the  restoration  of  her  property,  one 
them  struck  her  with  a  lattee,  but  the 
says  nothing  at  all  about  it ;  on  the 
her  evidence  tends  clearly  to   show 
after  the  articles  were   snatched  from 
woman  by  the  thieves,  the  latter  went 
at  once,  and  that  no  further  violence 
attempted.      Had   there   been  any  rdi 
proof  of  the  blow,   I  should   have 
dered  the  offence  as  robberv,  as  the  vi 
would  have  been  used  to  facilitate  the 
ing  away  of  the  property  stolen. 

But   as   the    utmost   proved   againai 
prisoner  is,  that  the  property  was 
away  from  the  owners,  and  as  this  did 
cause  *'  fear  of  present   instant  death 
violence,"  the  offence  is  reduced  to  theft 


m 

I 


M 


tm 


1 


1865.] 


Criminal 


THE  WISKLT  RIFORTXR. 


Rulings. 


The  15th  May  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Abduction  of  minor  ^1  with  intent  to 
manyy   &c. 

Queen  versus  Koordan  Sing  and  Mohun  Sing. 

Committed  hy  the  Assistant  Commissioner, 
and  tried  by  the  Deputy  Commissioner  of 
Cachar,  on  a  charge  of  abduction  with 
intent  to  marry,  &c, 

I       The  abduction  of" a  grid  under  16  years  of  ag^e  with 

!■  ^tent  to  marry,  &c.,  without  the  consent  of  her  lawful 

'  Cuardian,  is  punishable  under  Sections  363  and  366  of 

the  Penal  Code.    The  consent  of  the  kidnapped  person 

'm  immaterial,  nor  is  it  necessary  to  show  that  the  Uking- 

"4M  enticingr  away  was  by  force  or  fraud. 

That  the  prisoner  Koordan  Sing  carried 

off  a  girl,  Shabah  Saima,  she  being  a  minor 

I  under  16  years  of  age,  to  the  house  of  the 

.  other  prisoner  Mohun  Sing,  is  not  denied  by 

either. 

The  defence  of  Koordan  is,  that  the  girl 

■came  10  him  willingly,  and  that  he  had  per- 

fjnission  to  take  her,  as  well  as  assistance  in 

■  doing  so,  from  Khela  Sing's  wife.     Mohun 

Sing  denies  that  he  knew  that  the  girl  had 

been  kidnapped. 

Now,  the  lawful  guardian  of  the  girl  for 
the  time  being  was  Khela  Sing,  in  whose 
Ibouse  Shabah  Saima  was,  with  ihe  permis- 
.IBon  of  her  parents,  residing.     It  was  with- 
f'oot  his  consent  that  she  was  taken  away,  and 
*thc  consent  of  the  kidnapped  person  would 
\^  immaterial.     Nor  would  it  be  necessary  to 
"    .w  that  the  taking  or  enticing  Was  carried 
„  by  means  of  force  or  fraud. 
It  seems  to  me  that,  from  the  prisoner's 
own  admissions,  he  has  been  rightly  convict- 
ed ;  and  whether  the  girl  ultimately  consented 
[|t>  cohabit  with  him,  as  he  says,  or  whether 
ihe,  though  solicited  to  do  so,  refused,  as  she 
Jicrself  savs,  he  still  comes  under  the  pro- 
'■visions  of  Sections  363  and  366  of  the  Penal 

The  other  prisoner  is  shown  by  the  evi- 
;nce  to  have  known  that  Shabah  Saima  was 
Fi-ought  to  his  house  without  the  consent  of 
cr  parents  or  guardians,  and  to  have  aided 
keeping  her  concealed. 
Put,  taking  all  the  circumstaiices  of  the 
yft  into  consideration,  the  fact  of  the  girl's 
^ng,    notwithstanding    her    assertions    to 
.  contrary,  apparently  willingly  cohabited 
i^      ih  the  prisoner  Koordan,   and    remamed 
ihout  objection  in  his  house,  I  think  thai 
less  severe  sentence  than  that  passed  by 


the    Deputy    Commissioner   will    meet   the 
requirements  of  justice. 

I  would  commute  the  sentence  of  Koordan 
to  two  years,  and  that  on  Mohun  Singh  to 
nine  months'  rigorous  imprisonment  respec- 
tively. 

The  15th  May  1865. 

Present: 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Death— Women  (carrying:). 


Queen  versus  Tepoo. 

Committed  by  the  Joint  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Rung- 
pore,  on  a  charge  of  wilful  murder. 

A  woman,  being  quick  with  child,  is  exempt  from 
capital  punishment. 

The  prisoner  confessed  to  the  Joint  Ma- 
gistrate and  to  the  Sessions  Judge,  and  there 
cannot  be  the  slightest  doubt  of  her  guilt. 

The  evidence  shows  that  she  had  never 
been,  nor  was  at  the  time,  insane  or  irre- 
sponsible for  her  actions,  and,  under  ordinary 
circumstances,  we  should  have  had  no  hesita- 
tion in  confirming  the  sentence  of  death  (to 
be  carried  out  after  delivery)  passed  on  her 
by  the  Sessions  Judge. 

But  the  prisoner  is  quick  wiih  child,  and 
such  a  slate  is  always  held  to  be  a  bar  to 
eventual  capital  punishment.  Following  the 
usual  precedents,  therefore,  we  commute  the 
sentence  of  death  to  that  erf  transportation 
for  life. 


"    The  i8ih  May  1865. 
Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

False  Evidence  (Punishment  for)— Plea  of 

guilty. 

Queen  versus  Unnoo  Patoonee  and  another. 

Committed  by  the  Assistant  Commissioner, 
and  tried  by  the  Deputy  Commissioner 
of  Cachar,  on  a  charge  of  false  evi-^ 
dence. 

What  was  held  to  be  a  sufficient  punishment  in  a  case 
of  false  evidence  in  which  the  prisoners  pleaded  guilty 
before  the  Sessions  Court. 

Mr,  Justice  Glover. — As  both  the  prison- 
ers pleaded  guilty  before  the  Sessions  Court, 
the  only  question  is  about  the  sentence. 
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t  Muki  niider  the  drcdttistaticesi  that  five 
years'  rigorous  imprison metit  id  fob  severe  a 
pQhisht1i4nt.  Not  that  I  cohctii'  in  the  doc- 
trite  that  a  ttlati  ple&ding  gailty  to  a  charge 
of  p^rfu^y  before  the  SedsiOns  Couit  is 
entiiied  to  any  diminution  of  his.  sentence ; 
for  that  would,  in  my  opinion,  be  holding 
out  an  induc.c^ient  to  unprii^cipled  persons 
to  take  their  chance  of  being  jfound  out  when 
giving  false  evidehe^  iti  a  Court  ot  first 
instance,  on  the  assurance  that,  if  they  ad- 
mitted their  guilt  at  the  Sessions,  a  ^'  locus 
panttenM'  would  be  afforded  them,  and  they 
escape  nearly  scot-f^ee. 

But  the  record  in  this  case  does  not  dis- 
close any  thing  particularly  bad  against  either 
ptisoner,  and  I  think  ihftt  the  ends  of  justice 
will  be  af&ply  satisfied  by  a  sentence  of  three 
years'  rigoc^oos  imprisonment  instead  of  five. 

The  papers  must  go  before  another  Judge. 

Mr,  yuitice  yuckson, — I  concur  in  the  mi- 
tigation of  sentence  proposed  by  my  colleague. 
Thr^  y^ts'  H^orous  imprisonment  will  satis- 
fy the  ends  of  justice.  The  prisoners  claim 
to  be  ICqilitted,  because,  although  they  at 
fii^  denied  their  relationship,  they  afterwards 
admitted  it.  The  facts  arie,  that  the  prisoner 
UnnoO  brought  a  chat^e  of  arson,  and,  to 
prdVe  ft,  inltatiiined  the  other  prisoner,  a  police 
coA^tHble,  nktned  Lukhiram.  Being  repeated- 
ly disked  whether  they  iVere  related  to  each 
other,  they  at  first  denied  a^y  relationship, 
atid  ih^tk  allieged  only  a  distant  cousinship, 
whUe  it  is  pr6ved,  and  in  the  Sessibns  Court 
adihitted  by  them,  that  they  are  uncle  and 

I  would  tiote  that^  in  case  of  giving  false 
evidence,  the  record  of  the  case  in  which 
'  ui^tiil&-qce  wa«  '^^^^^   ^f^nld    always  be 


sent  up,  which  has  not  been 
Instance. 


us 


The  19th  May  1865. 
Present : 

The  Hon'bte  !6.  Jackson  and  t.  A.  Glover, 

Judges, 

Waging^  War  with  Power  in  alliance  with 
ttit  yueen  tPoni^hment  for). 

Queen  versus  Keif  a  Singh. 

Commuted  by  the  Assistant  Commissidner, 
and  tfftd  by  Ihi  Deputy  Commissioner 
0/  Cachar,  on  a  charge  of  waging  war 
with  an  Asiatic  Power  in  alliance  with 

'   fht  Quten, 


tunisbmcnt  for  the  offence  oif  waginjp  war  with 
iiatic'P6Wer  in  alKtoce  with  thfc  Quben.  . 


an 


Asiatic 


Mr.  Justice  Jacks&n, — ^This  prisoner  las 
been  convicted  of  waging  war  against  the 
Munipore  Rajah,  an  Asiatic  Sovereign  in 
alliance  with  the  Queen,  and  under  Section 
125  of  the  Penal  Code  has  been  sentenced  to 
ten  years*  transportation. 

In  the  first  place,  as  regards  the  sentence, 
i  hkve  to  remark  that  it  is   illegal.    Ttc 

{)unishment  for  iHe  offence  in  the  Penal  Code 
s  transportation  for  life,  or  imprisonment  of 
either  description,  which  may  extend  to  seven 
years.  Transportation  for  ten  years,  conse- 
quently, cannot  be  inflicted.  The  sentence 
tnust  be  either  transportation  for  the  pri- 
soner's whole  life,  or  imprisonment  not  be^ 
yond  seven  years  commutable  to  transpoita- 
tion  for  the  same  period. 

In  the  second  place,  as  respects  the  con- 
viction, the  prisoner  complains  that  he  cited 
numerous  witnesses  to  prove  that,  at  the 
time  it  is  alleged  that  he  accompanied  the 
expedition  into  Munipore,  he  was  absent  on 
a  pilgrimage  at  Dacca  and  Brindabun.  The 
Magistrate  refused  to  summon  his  witnesses 
Unless  the  prisoner  deposited  rupees  50  for 
the  expenses  of  each  witness  from  Dacca, 
and  rupees  aoo  for  each  witness  from  Brin- 
dabun. 

The  result  was  that  none  of  the  witnesses 
cited  by  the  prisoner  were  examined.  The 
prisoner  complains  that  the  Government  had 
already  attached  the  whole  of  his  estate  and 
sold  it,  and  that  he  was,  therefore,  unable  to 
defray  the  expenses  of  the  witnesses.  This 
attachment  and  sale  took  place  under  the 
provisions  of  Sections  183,  184  and  185  of 
the  Procedure  Code;  the  prisoner,  not  ap- 
earin)^  within  two  years  of  the  date  of  the 
atiacnrnentTTsndt  how  entitled  to  the  pro- 
ceeds of  the  sale.  The  only  question  is, 
Whether  his  conviction  and  sentence  canstand, 
!when  his  witnesses  have  not  been  examined. 
The  Magistrate  was  of  opinion  that  these 
witnesses  were  cited  by  the  prisoner  for  the 
purpose  of  vexation  and  delay,  and  hence  he 
put  in  force  the  provisions  of  Section  228 
of  the  Procedure  Code.  The  Sessions  Judge 
was  of  opinion  that  the  Magistrate  acted  with 
good  discretion ;  that  the  witness  would  not 
have  said  anything  in  favor  of  the  prisoners 
unless  they  spoke  with  certainty,  and  this  it  was, 
he  thought,  next  to  impossible  that  they  could 
have  done ;  that  the  prisoner  did  go  to  Dacca 
or  Brindabun  undoubtedly.  But  the  point  was, 
whether  he  went  before  or  after  the  expedition 
to  Munipore  ;  and  the  prisoner's  acts  in  abs- 
conding and  allowing  his  property  to  be  set  op 
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to  sale,  prove  that  he  went  after  that  expe- 
dition, otherwise  he  would  have  protested 
against  the  attachment  and  sale,  or  some  of 
his  managers  would  have  protested  on  his  be- 
half. 

1  think  it  would  have  been  better  had  the 
Sessions  Judge  sent  for  and  examined  some 
few  of  the  prisoner's  Witnesses,  even  though 
the  Government  had  to  pay  their  expenses. 
But  the  course  taken  by  the  Magistrate  and 
the  Sessions  Judge  was  not  against  the  law, 
though  it  is  a  course  which  should  never  be 
adopted  except  on  extraordinary  occasions. 

If  there  was,  in  my  mind,  any  doubt  as 
to  the  prisoner's  guilt,  I  would  have  put  in 
force  the  provisions  of  Section  422  of  the 
Penal  Code,  and  directed  some  of  the  wit- 
nesses named  by  the  prisoner  to  be  examin- 
ed. But  the  reasons  given  by  the  Sessions 
Judge  are,  in  my  opinion,  on  the  fact  of 
prisoner's  absence  on  pilgrimage,  quite  con- 
clusiye;  and  it  is  quite  certain  that,  even  if 
the  witnesses  did  depose  to  the  prisoner's 
presence  it  Dacca  at  the  time  in  question, 
they  would  not  be  believed.  I  commute 
the  sentence  to  seven  years'  transportation. 

Afr.  Justice  Glover, — I  concur  with  Mr. 
Justice  Jackson  in  upholding  this  conviction. 

The  sentence  of  ten  years'  transportation, 
under  Section  125  of  the  Penal  Code,  is  ille- 
gal. But  as,  under  Section  419  of  the  Code  of 
Criminal  Procedure,  this  Court  has  the  power, 
on  appeal,  of  altering  or  reversing  any  find- 
ing or  sentence,  so  long  as  the  punishment 
be  not  enhanced  :  and  as,  under  the  circum- 
stances, I  think  that  the  lesser  punishment 
awardable  under  Section  125  of  the  Penal 
Code  is  sufficient,  considering  that  the  pri- 
soner has  lost  all  his  estates,  I  concur  in^- 
sentencing  him  to  seven  years'  rigorous  im- 
prisonment, commulable  under  Section  59 
to  transportation  for  a  like  period. 


Mr,  Justice  Glover, — ^With  the  convic- 
tion of  the  prisoner  for  theft  this  Court  can- 
not interfere.  The  evidence  was  clearly  and 
properly  laid  before  the  Jury,  and  on  that 
evidence  they  convicted  the  prisoner. 

But  the  punishment  inflicted  under  Section 
75  of  the  Penal  Code,  viz.,  five  years'  rigorous 
imprisonment,  is  illegal,  inasmuch  as  that 
Section  refers  to  previous  offences  coming 
under  Chapter  XII.  and  Chapter  XVII.  of 
the  Act,  whilst  the  offences  of  which  the 
prisoner  had  been  convicted  were  committed 
before  the  Penal  Code  came  into  operation. 

To  justify  enhanced  punishment  under  Sec- 
tion 75,  both  convictions  must  be  of  offences 
punishable  under  the  Penal  Code,  and,  there- 
fore, committed  after  it  came  into  force. 

Under  Section  379  of  the  Penal  Code, 
therefore,  the  highest  punishment  to  which 
the  prisoner  is  liable  would  be  three  years' 
rigorous  imprisonment,  and  to  that  punish- 
ment I  propose  to  sentence  him. 

Mr.  Justice  Jackson,— The  Section  under 
which  the  Sessions  Judge  has  enhanced  the 
punishment  in  consequence  of  previous  con- 
viction does  not  apply  for  the  reason  assigned 
by  my  colleague.  I  therefore  concur  in  the 
modification  of  the  sentence  which  heproposes. 


The  22nd  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Eahanceffient  of  puBishment  under  Sec- 
tion 75,  Penal  Code. 

Queen  versus  Moluck  Chand  Khalifa. 

Committed  by  the  Officiating  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Moorshe- 
dabad,  on  a  charge  of  theft. 

To  justify  enhanced  punishment  under  Section  75 
of  the  Penal  Code  on  account  of  previous  conviction, 
bott)  convictions  must  be  of  offences  punishable  under 
Cloptefi  Xf  I.  and  XVII.  of  the  Code,  and  committed 
after  the  Code  came  into  operation. 


The  23rd  May  1865. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Using  false  evidence  as  true — Sections  196 
and  472,  Penal  Code. 

Queen  versus  Oodun  Lall. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Patna,  on  a  charge 
of  corruptly  using  as  true  evid^cejinowft 
to  be  false, 

A  person  who  uses  in  Court  false  documents  as  true, 
besides  swearinfjr  to  their  authenticity,  may  be  convict- 
ed under  Section  196  of  the  Penal  Code  only,  and  not 
under  Section  471  also. 

The  prisoner  in  this  case  was  found  guilty 
by  the  jury,  under  Section  196  of  the  Penal 
Code,  of  using,  as  true  and  genuine,  certain 
evidence,  to  wit,  sundry  laggits,  which  he 
knew  to  be  false  and  fabricated. 

The  documents  were  filed  by  the  prisoner, 
who  was  the  putwaree  of  the  proprietor  in  a 
suit  under  Act  X.  of  1859  brought  against  a 
r>ot  for  arrears  of  rent. 

He  now  appeals,  urging  no  less  than  ten 
grounds  for  having  the  conviction  reversed 
as  contrary  to  law. 

The  1st,  3rd,  4th,  and  jM  grounds  require 
no  notice ;  indeed,  the  prisoner's  vakeel  aban- 
doned them  as  untenable.     The  8th  and 
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roth  refer  to  the  laggit  of  1267  which  was 
not  filed  by  ihe  prisoner,  and  which,  more- 
over, is  admitted  10  be  a  true  copy  of  the 
original  and  authentic  document,  and  has 
formed  no  ground  of  the  prisoner's  conviction. 

The  second  ground  of  appeal  appears  to 
me  altogether  untenable  ;  doubtless,  the  evi- 
dence would  have  sufficed  to  have  convict- 
ed  on  either  count,  for  ihe  prisoner  used  the 
false  laggits  as  true,  besides  swearing  to 
their  authenticity  ;  but  there  was  nothing 
illegal  in  the  Jury  convicting?  on  the  one  and 
acquitting  on  the  other.  Indeed,  it  would 
appear  that  the  .second  finding  of  'not  guilty" 
under  Section  471  was  a  pro  formd  one,  ihe 
real  charge  against  the  prisoner  being  com- 
prehended in  Section  196,  under  which  the 
Jury  had  already  found  him  guiliy.  There 
was  no  necessiiy  for  the  second  count  at  all; 
but.  however  this  may  be,  the  verdict  of  guilty 
under  Section  196  was  a  legal  verdict,  and 
this  Court  has  no  power  to  imerfere  wiih  it. 

The  6th  ground  of  appeal-  is  a  mis-state- 
ment of  fact.  The  prisoner  filed  the  lag- 
gits himself  to  prove  thai  ihe  ryot  held  a 
certain  quantity  of  land  of  a  certain  rent. 
This  was  clearly  evidence,  and  evidence 
which,  if  it  had  not  been  rebutted  by  the  dis- 
covery of  the  forgery,  would  have  sufficed 
to  have  turned  the  scale  against  the  tenant. 

The  *jih  is  worthless.  The  object  of  the 
false  laggits  was  to  induce  the  Collector 
to  decide  ihe  Act  X.  case  in  favor  of  the  land- 
lord, and  that  would  have  been  in  the  words 
of  the  Regulation  "  to  form  an  erroneous 
opinion  on  a  point  material  to  the  result  of  the 
proceeding  before  him." 

The  gth  and  last  ground  is  equally  bad. 
Jhe  prisoner  swore  that  the  laggits  he  filed 
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two  together,  and  that  the  documents  he  filed 
were  true  copies. 

I  see  no  reason  to  interfere  with  the  verdict, 
which  appears  to  me  to  have  been  a  perfectly 
legalone,  and  1  dismiss  theappeal  accordingly. 

The  23rd  May  1865. 
Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Murder— Culpable  Homicide. 

Queen  versus  Akal  Mahomed. 


What  is  necessary  to  bring  a  case  of  murder  under 
the  4th  Exception  to  Section  300  of  the  Penal  Code, 
so  as  to  changfe  the  offence  into  culpable  homicide 
not  amounting'  to  Murder. 

Mr,  Justice  Jackson, — The  prisoner  has 
been  found  guilty,  on  his  own  confession,  of 
having  assaulted  his  wife  with  a  heavy  stool, 
wiih  which  he  struck  her  so  violent  a  blow  on 
the  head  ihat  he  fractured  her  skull  in  several 
places,  and  caused  her  immediate  death.  The 
Sessions  Judge  and  the  Assessors  have  found 
ihe  prisoner  guilty  of  culpable  homicide  not 
amounting  to  murder,  and  the  Sessions  Judge 
has  sentenced  the  prisoner  to  ten  years'  trans- 
poriaiion.  The  Sessions  Judge,  in  giving 
his  reasons  for  considerins:  that  the  crime 
was  not  murder,  says  that  the" blow  was  pro- 
bably given  in  the  "  sudden  heat  of  passion, 
and  without  any  intention  of  causing  deaih/' 
and  that  consequently  the  crime  came  under 
the  4th  Exception  to  Section  300  of  the  Pe- 
nal Code. 

Here,  as  is  so  common  with  the  Sessions 
Judge  of  Mymensing,  Mr.  Dodiison,  he  is 
clearly  wrong  in  law.  The  4th  Exception 
liys  down  that  '*  culpable  homicide  is  not 
"  murder,  if  it  is  committed  without  preme- 
"  dilation  in  a  sudden  fight  in  the  heai  of 
**  passion  upon  a  sudden  quarrel,  and  without 
*'  the  offender  having  taken  undue  advantage 
*'  or  acted  in  a  cruel  or  unusual  manner," 

It  is  not  sufficient  for  the  Sessions  Judge 
to  find  "  that  the  blow  was  given  in  the  heat 
of  passion."  To  bring  the  case  within  ihe 
Exception  he  alludes  to,  he  must  find  all  the 
facts  mentioned  in  that  Exception. 

In  this  case  there  does  not  seem  to  have 
been  any  fi^ht  at  all,  and  certainly  the  offen- 
der took  most  undue  advantage  of  his  unfor- 
-UHiTit^wife,  who  was  cooking  his  dinner,  in 
assaulting  her  with  the  heavy  stool,  and  acted 
in  a  most  cruel  and  unusual  manner. 

The  Sessions  Judge'5  judgment  in  this  case 
is,  therefore,  erroneous  in  law,  and  his  con- 
viction of  culpable  homicide  muy,  I  think,  be 
set  aside,  and  the  case  remanded  for  a  new  triaL 

The  Sessions  Judge  should,  in  putting  his 
question  to  the  Assessors,  explain  to  them 
the  law,  as  contained  in  the  Penal  Code,  re- 
garding the  difference  between  culpable 
homicide  and  murder.  Here  the  only  ques- 
tion apparently  is,  whether  the  provocation  re- 
ceived by  the  prisoner  was  such  as  to  bring 
him  within  the  first  Exception  to  Section  30x3. 

Mr,  Justice  Glover, — I  concur  with  Mr. 
Justice  Jackson  in  ordering  a  new  trial,  and 
I  have  so  often  recorded  my  reasons  for  think* 
ing  such  a  course  proper  under  the  ctrcum- 
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Committed  by   the    Deputy    Magistrate    of 

Kishoregunge,  and  tried  by  the  Officiating    ...^ ,,.^,_.  

Sessions  Judge  0/ Mymensing,  on  a  charge  \  stances  of  a  case  like  the  present,  thai  there 
0/ culpable  homicide.  is  no  need  for  my  recapitulating  them  here. 
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_  The  24ih  May  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Possession  of  land— Trespassers. 

Queen  versus  Saadut  Khan  and  Fuzul  Ali. 

Referred  under  Section  434,  Act  XXV,  of 
186 1,  and  Circular  Order  No,  18,  dated 
2Sth  July  1863, 

A  Magistrate  is  quite  ju&tiRed  in  preventing-  a  person 
from  entering  upon  land  in  the  possession  of  another. 

We  dp  not  see  in  what  respects  the  Deputy 
Magistrate's  orders  are  illegal. 

He  went,  it  appeais,  to  the  spot,  and,  after 
hearing  evidence  on  both  sides,  found  thai 
the  plaintiff  had  been  in  possession  of  the 
land  for  a  considerable  time,  some  7  or  8  years. 
The  Deputy  Magistrate  does  not  seem  10  us 
to  have  decided  in  any  way  ihe  question  of 
title  ;  practically  he  conducted  the  inquiry 
under  Section  318  of  the  Criminal  Procedure 
Code;  and  held  that  the  plaintiff  was  in 
possession,  and  had  been  so  for  a  long  time. 

Having  decided  that  the  land  was  in  the 
plaintiff's  possession,  and  had  been  so  for 
years,  we  do  not  sea  why  h^  ^:as  dejjj||id 
from  punishing  what  was,  under  tliat  state 
of  circumstances,  a  manifest  and  admitted 
trespass.  The  defendants  allowed  that  ihey 
bad  dug  the  trench  and  stood  upon  their 
rights  to  do  so,  alleging  the  land  to  be  their 
own.  It  was  for  them  to  have  proved  their 
allegations  in  the  Civd  Court,  and  10  have 
regained  possession  ;  but  as  they  chose  to 
enter  upon  land  which,  although  it  might 
have  been  justly  their  own,  was  proved  to 
have  been  in  the  possession  of  others  for  seve- 
ral years,  and  to  commit  a  certain  amount  of 
damage  to  it  by  digging  a  trench,  we  think 
the  Magistrate's  order  was  justified,  and  that 
the  defendants  were  rightly  prevented  from  en- 
tering upon  land  in  the  possession  of  another. 
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•  The  25ih  May  1865. 
Present  : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Judges, 

Lurking^  House  Trespass  and  Theft 

Queen  versus  Musst.  Mina  Nuggerbhatin 

and  Luckea. 

Committ€i—hy  tfa Dtputy   Magistrate  ojt 
.    J^awada,  and  tried  by  the  Sessions  Judgf 


of  Behar^  on  a  charge  of  House-breaking 
with  intent  to  commit  theft ^  ^c. 

Discussion  as  to  whether  cumulative  i)unishnient 
under  Sections  45.^  and  3iSo  (i.  e.  Lurking  House 
Trespass  and  Theft)  is  legal. 

Mr.  Justice  Jackson. — I  see  no  reason  to 
interfere  in  the  conviction  of  the  prisoners. 
I  have  no  doubt  they  did  break  their  way  in- 
to the  house,  and  commit  the  crime  of  lurking 
house  trespass,  with  the  intention  to  commit 
theft.  But  it  has  been  ruled  that,  in  such  a 
case,  although  there  has  been  theft,  the  con- 
viction should  be  only  under  Section  454  of  the 
Penal  Code,  and  not  under  that  Section  and 
also  Section  380.  I  think  the  sentence  passed 
under  Section  454  is  sufficient,  and  that  the 
sentence  passed  under  Section  380  should, 
therefore,  be  remitted. 

Mr.  Justice  Campbell. — In  my  opinion,  a 
cumulative  sentence  under  Sections  454  and 
380  is  legal ;  but  in  this  instance,  looking  to 
the  circumstances  of  the  case,  1  think  the 
term  of  imprisonment  awarded  under  Section 
454  sufficient,  and,  in  that  sense,  I  concur  in 
remitting  the  additional  term. 


The  30th  May  1865. 

Present : 

|The  Hon'ble  F.  A  Glover,  Judge. 

Eyidence  (of  Briber )~ Bribing  Public  Servant. 

Queen  versus  Obhoy  Churn   Chuckerbutty 

and  Nobin  Chunder  Chuckerbutty. 

Committed  by  the  Assistant  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Rajshahye^ 
on  a  charge  of  taking  gratification  under 
Section  161  of  the  Indian  Penal  Code. 

The  evidence  of  the  person  who  bribes  is  admissible 
against  the  person  bribed. 

A  person,  who  accepts,  for  himself  or  for  some  other 
person,  a  gratification  for  inducing,  by  corrupt  or  illegal 
means,  a  public  servant  to  forbear  to  do  a  certain 
ofiicial  act,  is  punishable,  not  under  Section  161,  but 
under  Section  162  of  the  Penal  Code. 

The  circumstances  of  the  case  have  been 
fully  detailed  in  the  remarks  of  the  Sessions 
Judge,  and  there  is  no  need  for  me  to  recapi- 
tulate them. 

The  prisoners,  who  have  been  ably  defend- 
ed by  Counsel,  urge — (i)  that  the  evidence 
of  the  witness,  Nobin  Chunder  Koondo,  was 
inadmissible,  he  being  the  person  said  to  have 
paid  the  bribe ;  (2)  that  the  conviction,  sup- 
posing the  case  proved  against  them,  should 
have  been  under  Section  163  of  the  Penal 
Code,  and  not  under  Section  161 ;  and  (3) 
that  the  evidence  generally  is  discrepant  and 
insufficient  for  conviction.  The  first  objec- 
tion is  worth  nothing.    Construction  No.  757 
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quoted  by  the  prisooer's  Counsel,  recites  that 
a  Court  cannot  compel  a  person  to  give  evi- 
dence on  oath,  touching  a  bribe  alleged  to 
have  been  administered  by  himself.  But  there 
is  nothing  in  the  law,  vide  Reports,  W.  P., 
1855,  Part  II.,  page  81,  to  prevent  him  giving 
such  evidence  against  the  person  bribed  if  be 
chose  to  do  so. 

The  witness,  Nobin  Chunder,  could  have 
refused  to  answer  any  question  that  would 
have  criminated  himself,  and,  as  he  elected  to 
tell  the  whole  story,  he  has,  of  course,  laid 
himself  open  to  a  criminal  information ;  but 
his  evidence  was  perfectly  admissible,  and 
the  Sessions  Judge  was  quite  right  to  receive  it. 

The  second  objection  depends  on  the  Court's 
determination  of  the  third.  And,  with  re- 
gard to  this,  I  see  no  reason  to  differ  from  the 
Sessions  Judge.  I  have  gone  very  carefully 
over  all  the  evidence,  and,  although  there  are 
doubtless  some  small  discrepancies  observa- 
ble, they  are  not  of  a  nature  to  throw  suspi- 
cion on  the  evidence  generally,  which  is 
essentially  consistent  and  satisfactory.  The 
Assistant  Magistrate,  who  got  up  the  case 
for  the  Sessions,  states  the  difficulty  he  had 
in  inducing  the  parties  to  come  forward,  and 
it  is  quite  clear  that  there  was  neither  inten- 
tion nor  desire  to  expose  the  offenders,  and 
that  chance,  which  directed  the  Assistant 
Magistrate's  attention  to  a  ''  paragraph  "  in  a 
local  native  newspaper,  was  the  cause  of  the 
prosecution.  It  is  contended  for  the  prison- 
ers that  this  ^'paragraph"  was  part  of  a  cle- 


have  enabled  the  police  ^0  sear.cfa  Nobin  Chim- 
der  Koondoo's  house,  and  to  subject  him  Id 
great  indignity.  The  witnesses  who  depose 
to  these  facts  are  men  of  substance  and  ns» 
pectability  in  the  town  of  Commercolly,  and 
their  evidence  is  corroborated  by  the  produc- 
tion of  the  gomastas  and  the  proaecutor's 
account  books,  in  which  the  item  300  rupees 
is  entered  on  the  day  stated.  These  bois 
are  denounced  by  the  prisoners'  Counsel  ss 
false,  and  made  up  for  the  occasion;  but 
neither  the  prisoners'  vakeel  in  the  Sessions 
Court,  nor  the  assessors  themselves,  who  ac- 
quitted the  prisoners,  could  find  anything  to 
object  to  on  their  appearance  ;  and  even  :if  ft 
be  admitted  that  the  smaller  book  might,  from 
its  containing  comparatively  few  pages,  have 
been  written  for  the  purpose  of  bolstering  up 
the  present  charge,  the  same  remark  catA 
apply  to  the  larger  kha/a  bhai,  which  be- 
longed to  Futteh's  mahajanee  establishmal, 
and  which  contained  hundreds  of  entries,  boA 
before  and  after  the  date  of  the  present  mas- 
action,  and  against  which  nothing  was  iSfigA. 

The  evidence  adduced  for  the  defence  b 
absolutely  worthless,  and  I  have  no  hesiMta 
in  agreeing  with  the  Sessions  Judge  tfaatlkA 
prisoners  are  guilty. 

It  remains  to  be  seen  to 

li  ^s^^riot  sufficient  for  tSe' 
to  find  "  ihat  the  bloi 
of  passion."     To  brii^ 
E.Kcepiion  he  alludes 
facts  mentioned  in  iha 


verly  contrived  plot,  and  that  it, was  inserted  L    ^"  this  case  ihere  d- 
in  the  expectation  of  its  leading  to  enquiry;  ^^^^  ^^^  ^-^^  ^^  ^11,  an 
but  this  is  simple  assertion,  rebutted  by  the  ^^^  ^^^  "^^st  undue  ad^ 
sworn  testimony  of  the  editor  of  the  paper,  lunate  wife,  who  was  c 
who  deposes  that  he  inserted  the  paragraph  assaulimg  her  with  the  h 
himself,  and  on  his  own  responsibility ;  being  '»"  ^  "^o^i  cruel  and  unus 
aware  of  the  truth  of  the  facts  therein  stated, ^"^^  The  Sessions  Judge's  j 
and  that  the  prosecutor  neither  asked  him  to  "" 
insert  it,  nor  knew  of  its  insertion.     I  may 
mention  here  another  objection  urged  by  the 
appellant's  vakeel  against  the  Assistant  Ma- 
gistrate's competence  to  set  this  prosecution 
going  ;  the  objection  is  untenable,  as  the  case 
was  investigated  by  order  of  the  Magistrate, 
and  his  Assistant  was  merely  an  officer  carry- 
ing out  the  orders  of  his  official  superior. 


is,  therefore,  erroneous  i 
viction  of  culpable  homicu 
set  aside, and  the  case  rem 

The  Sessions  Judge  sh 
question  10  the  Assessor 
the  law,  as  contained  in  ihi 
garding    the    difference 
homicide  and  murder, 
tion  apparently  is,  whether  i 
ceived  by  the  prisoner  was 
him  within  the  first  ExceptiOf 

Mr,  Justice  Glover, — I 


He 


For  the  rest,  the  evidence  distinctly  proves 
that  both  Oi  the  prisoners  were  present,  and 

look  part  in  the  receipt  of  the  money;  and  jjustice  Jacl^son  in  ordering 
that  the  object  of  the  bribe  was  the  abandon-  |I  have  so  often  recorded  my 
ment  of  a  police  case  against  one  Mohima  ing  such  a  course  proper 
Chunder  Koondoo,  a  nephew  of  the  prosecu-  -stances  of  a  case  like  the 
tor^  which  case,  had  it  been  earned  out,  would  <is  no  need  for  my  recapit 
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with  one  under  Section  i6i,  there  is  no 
reason  for  interfering  with  the  Lower  Court's 
order,  further  than  to  amend  the  Calendar,  and 
substitute  Section  162  for  Section  161. 


The  30th  May  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Accnsed  (Right  of,  to  cross-examine  Wit- 
nesses). 

Queen  versus  Nobo  Coomar  Banerjee. 

Referred  under  Section  4J4  of  the  Code  of 
Criminal  Procedure  and  Circular  Order 
No,  18,  dated  i^th  July  1863. 

Conviction   quashed,  the  accused  not  having   been 
allowed  an  opportunity  to  examine  certain  witnesses. 

This  case  has  been  sent  up  by  the  Ses- 
sions Judge  under  Section  434  of  the  Code 
of  Ciiminal  Procedure. 

It  appears  that  one  Nobo  Coomar  Baner- 
jee was  convicted  by  the  Magistrate  of 
Howrah  under  Section  403  of  the  Penal 
Cbde,  and  sentenced  to  a  fine  of  50  rupees, 
or,  i&  default,  a  month's  rigorous  imprison- 
'jfer  misappropriating  a  piece  of  silk 
be  a  part  of  a  quantity  lost  in  the 

Sessions  Judge  holds  the  conviction 

\'\  irst^  because  there  is  no  proof  that 

had  ever  been  lost  in  the  Cyclone  ; 

Ity^  because  the  accused  had  not 

red  an  opportunity  of  cross-exa- 

'4he  police  witnesses. 

(t  objection  appears  to  us  unten- 

(he  silk  might  or  might  not  have 

of    that    lost    in    the    Cyclone. 

iption  arising  from  the  different 

;es   detailed    by    the   Magistrate 

to   shew  that   it  was.     But  in 

apposing  the  accused's  possession 

ihed,  he  would  have  been  equally 

Explanation  2  of  Section  403, 

mnd  the  silk  before  the  Cyclone 

ijOther   time,    if  he   did   not  use 

leans  to  discover  and  give  notice 

It  was  not,  it  appears  to  us, 

Jo  a  conviction  to  prove  that  the 

rtually   lost  during  the  Cyclone, 

liat  might  have  been  the  allegation 

:ution. 

objection  must,  we  consider. 

The  accused  requested  permis- 

request   was  granted    by   the 

16    re-summon,   and    to    cross- 

^lice  witnesses;  but  the  case 

iposed  of  against  him  without 

HZ. 


any  further  notice  being  taken  of  his  appli- 
cation, and  without  his  having  been  allowed 
the  opportunity  prayed  for. 

We  therefore  quash  the  conviction,  and 
direct  that  the  evidence  be  taken  de  novo, 
giving  the  accused  the  opportunity  of  cross- 
examining  the  witnesses  referred  to. 

The  2nd  June  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Assessors  (Grounds  of  opinion  by) — Admissions 
by  Prisoners  (to  the  Police). 

Queen  versus  Bushmo^Anent. 

Committed    by    the    Deputy    Magistrate  of 
Serajgunge,    and    tried    by  the  Sessions 
Judge    of  Rajshahye,    on    a    charge  of 
murder. 

Assessors  ought  to  give  the  grounds  of  their  opinion 

Particularly  when  they    differ    in    opinion    from  the 
udge.  '     •         «5 

Admissions  made  by  prisoners  to  police  otncers, 
while  in  their  custoby,  are  not  admissible  in  evidence 
particularly  when  no  witnesses  are  called  to  prove 
them. 

Before  passing  final  orders  in  this  case, 
we  think  that  some  further  enquiry  should  be 

made. 

We    observe    that,    although    there    is  a 
strong  primd  facie  case  made    out  against 
the  accused,  still  the  assessors,  who  sat  with 
the  Sessions  Judge  on  the  trial,    recorded 
their  opinion  that  the  charge  was  not  proved 
against  her.  The  Sessions  Judge  differs  from 
the  assessors,  and  has  given  it  as  his  opinion 
that  the  assessors  are  for  an  acquittal,  not 
from  an  honest  conviction  of  the  accused's 
innocence,  or  from  an  honest  doubt  as  to  her 
guilt,  but  from  a  desire  to  have  no  hand  in 
convicting  a  person  of  a  crime  for  which  the 
probable  sentence  will  be  death.      We  think 
that,  before  the  Sessions  Judge  came  to  the 
conclusion  that  the  assessors  had  no  ground 
for  their  opinion,  he  should  have  asked  them 
as  to  the  grounds  upon  which  they  arrived 
at  it.     Under  the  law  a  Jury  is  required  to 
deliver  its  verdict.     But  assessors  are  appoint- 
ed to  aid  the  Judge  in  the  trial,  and  are  to 
give  their  opinion,  and,  when  that  opinion 
differs  from   that  formed   by   the   Sessions 
Judge,   the    latter   should    always  ascertain 
the  grounds  of  the  assessors'  opinions.     The 
decision  does  not  rest  with  them,  but  they 
are  to  assist  the  Judge  at  the  trial,  and  in  no 
better  mode  can  they  assist  him  than  by  stat- 
ing the  reason  for  their  opinion  when  the 
case  is  one  on  which  there  may  be  a  difference 
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of  opinion.  We  request  that  the  Sessions  Judge 
will  re -call  the  assessors,  and  will  ascertain 
from  them  and  forward  to  this  Court  the  rea- 
sons upon  which  they  were  of  opinion  that 
the  accused  ought  to  be  found  not  guilty. 

We  think  also  that  some  further  enquiry 
should  be  made  in  the  case. 

Before  the  Magistrate,  Nursing  Pal   de- 
posed that  the  accused  had  had  some  quarrel 
with  his  wife.     The  wife  should  be  sent  for 
'and  examined  on  the  point.    Horree  Chung,  the 
servant  of  Gobin  Pal,  should  be  further  exa- 
mined as  to  what  he  saw  the  child  doing  at 
one  pahar  of  the  day  on  which  it  was  lost, 
and  who  was  fhen  with  the  child,  and  where 
the  accused  then  was.    Nursing  Pal  should  be 
asked,  who  the  man  was  whom  he  says  he  met 
when  he  saw  the  accused  bathing,  and  who 
told  him  that  the  accused  had  not  taken  the 
child  away,  and  that  man  should  be  examined. 
Then,  again,  when  the  accused  returned  from 
bathing,  and  before  the  dead  body  of   the 
child  was  brought  in,  some  persons  must  have 
questioned  the  accused  as  to  what  she  had 
done  with  the  child,  and  what  were  her  re- 
plies then ;  and  also,  after  the  dead  body  was 
brought  in,  what  did  she  say  when  she  was 
accused.  Nursing  Pal  deposes  that  there  was 
a  faqueer  in  the  house  assisting  to  revive  the 
child.     Is    anything  known  regarding  this 
faqueer,  and  how  did  he  come  there  ?     The 
accused  states  that  she  obtained  the  gunny 
bags  on  which  she  was  found  sleeping  from 
Nemai  Chuneea ;  he,  or  his  people,  who  gave 
the  bags,  should  be  examined  as  to  what  oc- 
curred when  the  bags  were  given.     The  ac- 
cused denies  that  the  ornaments  were  found 
upon  her.     This  is  the  most  important  piece 
of  evidence  in  the  whole  case,  and  yet  there 
is  a  direct  contradiction  in  the  depositions 
before  the  Sessions  Judge  and  the  Magistrate ; 
before  the  latter  the  witness  says  that  the  bag 
containing  the  ornaments  fell  from  her  person 
as  she  stood  up  in  the  jungle  on  being  awoke  ; 
and  before  the  former  they  say  that  the  ac- 
cused, while  going  to  the  house  of  Romanath 
Sen,  was  pressing  something  to  her  side,  and 
that  this  was,  on  reaching  Romanath's  house, 
found  to  be  a  bag  containing  these  ornaments. 
This  discrepancy  should  be  cleared  up.    The 
most  valuable  ornaments  appear  to  be  still 
missing.   The  accused,  after  being  cautioned, 
according  to  Section  373,  that  she  has  the 
option  of  refusing  to  answer,  should  be  asked 
as  to  where  these  ornaments  were  found,  if 
not  upon  Ker,  and  whether  she  did  take  the 
child  to  her  house  in  the  morning,  and,  if  so, 


then  for  what  purpose  she  took  the  child,  and 
what  became  of  it,  and  when  she  last  saw  it. 

The  Sessions  Judge  has  directly  contn- 
vened  the  law  in  -admitting,  in  evidence 
against  the  prisoner,  admissions  said  to  have 
been  made  by  her  to  the  police  officers  while 
in  their  custody.  It  is  the  more  neces^Lij 
that  any  such  statement  should  be  at  once 
rejected  as  evidence,  now  that  no  witnesses 
are  required  to  attend  to  prove  such  state* 
ments. 

The  Sessions  Judge  is  requested  further  to 
examine  the  witnesses,  to  ascertain  if  the 
child  could  walk  about  easily,  so  that  it  might 
have  strayed  into  the  jungle  where  it  was 
killed.  Is  it  possible  that  any  suspicion  can 
attach  to  Dusrut  Malee,  who  goes  to  the  jun- 
gle to  cut  wood,  and  could  he  have  placed  the 
ornaments  where  they  were  found  if  they 
were  found  on  the  accused,  when  she  was 
sleeping?  Dusrut  Malee's  house  might  be 
searched  to  ascertain  if  the  rest  of  the  orna- 
ments are  with  him.  As  it  is  ven'  desirable 
that  these  enquiries  should  be  held  by  the 
Officiating  Sessions  Judge  before  the  return 
of  Mr.  Belli  for  whom  he  is  acting,  we  direct 
that  he  will  at  once  make  such  arrangements 
as  will  enable  him  to  complete  the  necessary 
proceedings  at  Pubna  before  he  vacates  his 
present  office. 


The  2nd  June  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  GIo\*er, 

fudges. 

Murder. 

Queen  versus  Nilmadhub  Sircar,  Ameerood- 
deen,  Fagoo  Khan,  and  Hurree  Raj  Bnng- 
shee. 

Committed  by  the  Officiating  Joint  Magis- 
trate of  Moorshedahad^  and  tried  by  the 
Sessions  Judge,  on  a  charge  0/ murder. 

A  is  guilty  of  murder  if  he  several  times  lacks  B, 
who,  after  having  been  severely  beaten,  has  falleQ 
down  senseless ;  as  i4  must  have  known  that  such  kicks 
were  likely  to  cause  death  in  B^s  state  at  that  time. 

We  have  carefully  considered  the  proceed- 
ings held  on  the  trial  of  the  prisoners,  and 
are  of  opinion  that  the  evidence  recorded 
does  not  bear  out  the  offence  of  murder, 
except  against  the  prisoner  Hurree.  He  must 
have  fully  known,  when  he  gave  several 
severe  kicks  to  the  person  who  was  in  his 
charge,  and  who,  having  been  severely  beaten, 
had  fallen  down  senseless  on  the  road,  that 
such  kicks  were  likely  to  cause  death  in  the 
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state  in  which  'he  man  then  was.  We  there- 
fore confirm  the  conviction  of  murder  against 
him  ;  but,  under  all  the  circumstances,  sen- 
tence him  to  transportation  for  life.  As  against 
the  other  prisoners,  we  are  of  opinion  that 
the  evidence  proves  the  offence  of  voluntarily 
causing  grievous  hurt  for  the  purpose  of  ex- 
tracting information  and  confession  from  the 
sufferer  to  lead  to  the  detection  of  an  offence, 
and,  under  Section  331  of  the  Penal  Code, 
we  sentence  them  to  10  years'  transportation. 


The  3rd  June  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judge. 

a 

Attempt  to  murder— Security  for  g^ood 

behaTiour. 

Queen  versus  Beharee  alias  Kurreem  Bux. 

Committed  hy  the  Officiating  Magistrate  of 
Patnaj  and  tried  by  the  Sessions  Judge  of 
Shahabadf  on  a  charge  of  attempting  to 
muraer. 

Prisoner  acquitted  of  attempt  to  murder^  but  direct- 
ed to  be  proceeded  with  by  the  Magistrate  under 
SccUon  297,  Code  of  Criminal  Procedure,  with  a  view 
to  security  being  taken  for  his  future  peaceable  be- 
haviour. 

Mr.  Justice  Jackson. — ^The  prisoner  has 
been  convicted  of  attempting  to  murder  Mr. 
Ainslie,  the  Judge  of  Patna,  and  has  been 
sentenced  to  ten  years'  rigorous  imprison- 
ment. 

Mr.  Ainslie's  deposition  is  to  the  following 
effect : — "  In  the  evening  of  Saturday,  the 
"  1 8th  March  last,  I  left  Cutcherry  about  \ 
**  to  6  on  my  way  home,  driving  in  my  bug- 
'*  gy.  On  leaving  the  Cutcherry  Compound,  I 
•*  saw  a  man,  whom  I  recognize  as  the  pri- 
"  soner,  standing  on  the  north  side  of  the 
"  road  with  his  back  towards  me,  about  8  or 
"10  yards  in  front  of  my  house.  I  called  out 
**  to  warn  him.  He  crossed  over  to  the 
**  south  side  of  the  road,  keeping  his  back 
''  towards  me.  I  also  edged  off  to  the  same 
**  side  to  avoid  him  ;  but  the  more  I  pulled  to 

one  side,  the  faster  he  came.  I  was  obliged 

to  pull  up  to  avoid  running  over  him,  as 
"  I  could  not  pass  between  him  and  a  wall 
"  which  skirts  the  road  to  the  south.  As  soon 
"  as  the  horse  stopped,  he  turned  round, 
"  seized  the  horse  or  some  part  of  the  har- 
"  ness,  with  his  left  hand,  and  raised  his 
*'  right  hand,  in  which  he  had  a  knife,  over 
"  his  head.  I  then  urged  my  horse  on  ;  and, 
"as  it  sprang  forward,  the  prisoner  struck 


ii 


•< 


"  with  the  knife,  and  jumped  on  one  side  to 
"  avoid  the  wheels  of  the  buggy.  He  then 
"  ran  a  few  paces  after  the  buggy,  after  which 
"  he  stopped.  The  horse  was  uninjured,  the 
"  blow  having  taken  effect  on  the  collar. 
"  The  prisoner  did  not  attempt  to  strike  at  me. 
"  He  ran  after  the  buggy,  brandishing  his 
"  knife,  and  muttering  something,  but  I 
"  could  not  understand  what  he  was  saying. 
"  The  prisoner  appeared  to  be  perfectly 
''  sensible,  but  in  an  excited  state.  I  think 
**  the  prisoner's  intention,  undoubtedly,  was 
**  to  attack  me.  Had  the  blow  taken  effect 
"  on  the  horse  three  inches  from  the  back, 
"  the  horse  must  have  been  brought  to  the 
"  ground,  and  I  should  have  been  thrown 
"  out  of  the  buggy,  and  at  the  prisoner's 
"  mercy.  The  prisoner  might  have  avoided 
"  the  buggy  ;  if  he  had  stood  still,  he  would 
"  have  been  quite  free  of  the  buggy." 

The  prisoner's  defence  at  the  Sessions  was: 
"  I  was  drunk  with  gunja.  I  tried  to  get 
'*  out  of  the  way  of  the  buggy,  and  I  acci- 
"  dentally  struck  the  collar  of  the  horse. 
"  I  had  the  knife  about  me  for  protection 
"  against  tigers."  Then  he  says  :  "A  faqueer 
**  threatened  my  life,  and  I  always  had  the 
"  knife  with  me.  I  did  not  hear  the  sahib 
"  coming." 

Mr.  Howard,  the  Superintendent  of  Police, 
deposes  that,  on  the  prisoner  being  arrested 
shortly  afterwards,  he  questioned  the  prisoner 
as  to  his  act  and  the  motive,  when  the  pri- 
soner said.  Ham  admee  ka  marna  wallah 
nahie,  ;'.  e.y  I  am  not  the  person  to  strike  a 
man.  Then  he  said  he  had  been  annoyed 
at  something,  and  had  struck  with  the  knife. 

Ramdun  chuprassee  and  Guddeep  Suhai 
depose  that,  on  being  told  by  Mr.  Ainslie 
of  the  occurrence,  they  went  after  the  prison- 
er, and  found  him  brandishing  his  knife  and 
saying.  Hum  koi  ko  mara  nahie,  I  have 
struck  no  one ;  and  that,  on  an  attempt  being 
made  to  seize  him,  he  put  the  knife  to  his 
throat. 

The  Sessions  Judge  and  the  Assessors 
are  of  opinion  that  the  prisoner  committed 
the  act  of  striking  the  horse  with  the  ulti- 
mate object  of  striking  Mr.  Ainslie;  and  that 
the  prisoner  had  a  premeditated  deliberate 
intention  to  murder  Mr.  Ainslie.  The  Ses- 
sions Judge  comes  to  this  conclusion  from 
the  narrow  and  unfrequented  part  of  the  road 
where  the  prisoner  met  Mr.  Ainslie,  his 
deliberately  and  systematically  impeding  the 
progress  of  the  buggy,  his  suddenly  turn- 
ing round,  seizing  the  horse  by  the  har- 
ness, and  brandishing  the  knife,  the  severe 
blow  which  he  aimed  at  the  horse,  t^-  \  knife 
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itself  being  of  an  unusual  shape,  not  such  as 
is  usually  kept  by  natives  for  ordinary  pur- 
poses, but  a  murderous  weapon  for  the  pos- 
session of  which  the  prisoner  could  give  no 
satisfactory  accounts,  and  lastly  the  conduct 
of  the  prisoner  since  his  arrest,  his  feigning 
insanity  and  general  demeanour. 

There  is  no  doubt  that  Mr.  Ainslie,  the 
only  person  who  witnessed  the  assault,  is 
of  opinion  that  the  attack  was  intended  be- 
forehand, and  was  directed  ultimately  at 
himself.  But  we  must  judge  of  the  prison- 
er's intentions  by  his  act,  and  by  all  the  sur- 
rounding circumstances  of  the  case. 

In  the  first  place,  there  is  nothing  to  prove 
that  the  prisoner  knew  who  the  driver  of 
the  buggy  was,  until  after  he  had  struck 
at  the  horse.  He  told  the  Superintendent 
of  Police  that  he  knew  him  to  be  the  Hakim 
of  the  Adawlut,  but  he  may  have  ascertained 
this  after  the  buggy  reached  him,  and  he 
turned  round,  and  saw  the  driver.  Mr. 
Ainslie's  deposition  is  that  the  prisoner  had 
his  back  turned  towards  the  buggy  from  the 
time  he  came  in  sight  until  he  actually  turn- 
ed round  and  struck  at  the  horse.  On  the 
other  hand,  it  may  be  that  the  prisoner  might 
have  seen  Mr.  Ainslie  in  the  buggy  before 
he  left  the  Cutcherry  compound.  There  is 
no  evidence  to  shew  whether  this  was  possi- 
ble, /.  e.,  whether  the  view  was  open  or  im- 
peded by  any  wall. 

In  the  second  place,  there  is  great  proba- 
bility in  the  defence  of  the  prisoner  that  he 
tried  to  get  out  of  the  way  of  the  buggy, 
and,  finding  himself  very  nearly  run  over, 
struck  at  the  horse  as  he  jumped  aside  to  es- 
cape the  buggy  wheel.  The  confused  ha- 
bit of  people,  when  called  to  get  out  of  the 
way  of  a  buggy,  at  once  to  cross  the  road 
and  get  still  more  in  the  way,  is  very  com 
mon.  The  prisoner,  when  called  to,  edg 
off  to  the  same  side  of  the  road  to  which  Mr. 
Ainslie  did,  until  the  distance  between  them 
of  8  or  I o  yards  only  was  passed,  and  the 
buggy  was  close  upon  the  prisoner's  heels. 
Mr.  Ainslie  deposes  that  he  then  pulled 
up,  but  he  must  have  been  close  upon  the 
prisoner;  and  the  prisoner,  having  his  back 
turned  towards  him,  may  have  thought  that 
the  horse  and  buggy  were  going  over  him, 
and  so  turned  round  and  seized  hold  of  the 
horse  by  the  harness.  It  is  extraordinary 
that  the  prisoner  should  have  had  a  knife  so 
ready  to  his  hand  that,  in  the  act  of  turning 
round,  he  brandished  it  in  his  right  hand  with 
his  arm  up  in  the  air.  But,  if  he  had  such 
a  knife  either  in  his  hand  or  easily  laid  hold 
of,  il^'s  possible  that  he  may  have  merely 


brandished  it  with  the  intention  of  making 
the  driver  stop.  It  might  be  that  this  did 
not  have  the  anticipated  effect,  and  it  did 
not,  as  Mr.  Ainslie  states  that  he  then  "oiged 
his  horse  on,"  or  "  let  his  horse  go,"  as  he 
says  before  the  Magistrate  ;  and  the  prisoner 
then,  finding  the  horse  and  buggy  were  going 
over  him,  struck  at  the  horse,  at  the  same 
time  jumped  aside  to  escape  the  wheels. 

It  may  be  very  fairly  urged  for  the  pri- 
soner that  there  is  very  little  in  all  these 
facts  to  prove  that  the  prisoner  had  any  pre- 
meditated intention  to  attack  Mr.  Ain^ie ; 
and  that  the  whole  of  the  circumstances  are 
very  natural,  and  such  as  might  occur  to  any 
stupid  or  confused  person  who  was  nearly 
run  over  by  a  buggy. 

But  the  suspicious  circumstance  in  this  case 
is  that  the  prisoner  had  the  knife  so  ready  in 
his  hand,  and  the  peculiarity  of  the  knife  itself. 
It  is  not  a  knife  such  as  natives  ordinarily 
use.  The  Sessions  Judge  describes  it  as  5 
inches  long  in  the  blade,  with  a  sharp  point 
and  double  edged,  and  having  an  iron 
guard.  The  prisoner  admits  that  it  Is  not 
an  ordinary  knife.  No  account  is  given 
by  him  as  to  where  he  obtained  it.  It  is 
curious  that  no  question  was  put  to  him  on 
this  point,  and  it  is  not  clear  whether  he  bad 
lately  obtained  it,  or  had  it  long  by  him.  He 
states  that  he  kept  it  for  protection  against 
tigers  and  against  a  faqueer  who  had  threat- 
ened his  life.  No  question  was  put  as  to  what 
faqueer  he  alluded  to.  But  it  may  be  in- 
ferred that  all  this  part  of  the  statement  is 
false.  It  is  in  no  way  supported  by  any 
evidence ;  and  the  wearing  of  a  dagger  like 
this,  as  a  protection  against  tigers  in  the 
streets  of  Palna,  is  simply  ridiculous.  The 
er  admits  apparently  that  he  has  fior 
some  years  resided  in  Patna,  hanging  about 
other  people's  houses ;  but  one  great  diffi- 
culty in  the  case  arises  from  the  fact  that  no 
one  will  admit  having  ever  seen  the  prisoner, 
or  had  any  intercourse  with  him,  which  can 
hardly  be  true ;  and  the  police  have  utterly 
failed  to  discover  anything  as  to  his  antece- 
dents. But,  to  return  to  the  prisoner's  an- 
swer, it  may  be  said  to  be  an  admission  that 
the  prisoner  knew  that  the  knife  he  carried 
was  not  one  to  be  used  in  ordinary  purposes, 
but  was  one  to  be  used  to  take  life.  Had  ii 
been  an  ordinary  knife,  I  should  have  bad 
no  hesitation  in  acquitting  the  prisoner  at 
once.  But  it  is  still  doubtful  whether,  not- 
withstanding the  suspicions  arising  from  the 
possession  of  this  knife,  the  prisoner  did  pre- 
meditate an  attack  on  Mr.  Ainslie. 
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As  to  his  conduct'  after  he  had  struck  the 
blow,  there  is  the  fact  that  he  ran  after  the 
baggy  a  few  paces,  brandishing  the  knife, 
and  muttering  in  an  excited  state.  Then 
it  is  proved  that  he  ran  away,  and  before  he 
was  laid  hold  of,  as  well  as  after  it,  he, 
knowing  full  well  what  he  would  be 
charged  with,  said  he  had  struck  no  one, 
and  had  no  intention  to  strike  any  man. 
It  may  be  said  that  the  thought  which  was 
uppermost  in  his  mind  showed  what  his  real 
intention  was.  But,  on  the  other  hand,  it 
would  be  the  natural  exclamation  of  ^  man 
who  had  not  intended  to  do  more  than  save 
himself.  I  think  nothing  of  his  running  a 
few  paces  after  the  buggy. 

The  prisoner  appears  to  be  an  outcast  fa- 
queer,  living  by  begging,  whose  very  mode 
of  life  shows  that  he  is  not  altogether  in  his 
right  senses,  half  Hindoo  and  half  Mahome- 
dan,  as  appears  from  his  two  names,  Beharee 
alias  Kureem  Bux,  probably,  as  he  states,  a 
smoker  of  gunja.  It  is  possible  that  this  sort 
of  man  might  be  made  use  of  by  designing  per- 
sons to  attack  Mr.  Ainslie,  and  circumstances 
have  lately  occurred  at  Patna  which  might 
have  led  such  persons  to  make  use  of  him. 
But  we  cannot  convict  the  prisoner  on  sur- 
mise. We  must  be  quite  satisfied  that  he 
did  intend  to  attack  Mn  Ainslie.  The 
Sessions  Judge  says  that  he  could  have  had 
no  better  mode  of  reaching  Mr.  Ainslie  in 
Che  buggy  than  by  disabling  his,  horse.  I 
cannot  agree  with  him.  I  should  think  that 
a  person  wishing  to  attack  Mr.  Ainslie  would 
not  choose  the  time  when  Mr.  Ainslie  was 
driving  in  a  buggy  to  make  the  attack ;  and 
the  idea  which  is  suggested  against  the  pri- 
soner, that  he  intended  first  to  kill  the  horse, 
and  then  attack  Mr.  Ainslie,  is  not  one  which, 
I  should  say,  did  enter  into  any  native's  head, 
or,  indeed,  any  other  person's.  But,  admit- 
ting what  the  Sessions  Judge  says,  it  is  not 
satisfactorily  proved  that  the  prisoner  did 
try  to  disable  the  horse.  Mr.  Ainslie's 
own '  deposition  shows  that  he  did  not  at- 
tempt to  strike  the  horse  until  after  Mr. 
Ainslie  urged  it  on.  If  the  prisoner's  attack 
was  premeditated,  would  he  have  gone  on 
the  road  with  his  back  turned  towards  the 
buggy,  and  only,  have  laid  hold  of  the  horse 
when  it  was  nearly  upon  him,  and  even  then 
not  have  struck  until  Ms.  Ainslie  urged  hi^ 
horse  on  ?  If  the  act  was  premeditated,  the 
prisoner  would  certainly  have  struck  his 
blow  at  once  on  turning  round,  and  not  have 
waited  brandishing  his  knife  until  the 
horse  was  urged  against  him.  I  am  not 
satisfied,   looking  to  all  the  circumstances 


that  the  act  was  premeditated  ;  but  entertain 
a  clear  doubt  of  the  prisoner's  guilt.  It  is 
true,  as  the  Sessions  Judge  says,  that  there 
was  no  person  near  when  the  attack  was 
made,  but  the  road  just  outside  the  gate  of 
the  Patna  Judge's  Cutcherry  compound  can 
hardly  be  an  unfrequented  road.  The  fact, 
that  it  was  narrow  tells  in  favor  of  the  pri- 
soner more  than  against  his  story.  The  only 
evidence  upon  which  any  suspicion  of  pre- 
meditation rests  against  the  prisoner  is  his 
possession  of  this  peculiar  knife ;  and  his 
lame  .account  as  to  the  reason  he  had  it  on 
him,  and  the  ready  manner  in  which  he 
used  it.  No  doubt,  as  a  general  rule,  a 
native,  in  the  same  predicament  as  the  pri- 
soner, does  not  use  a  knife.  But  the  pri- 
soner is  one  of  those  creatures  whose 
whole  life  is  not  like  that  of  ordinary 
persons,  and  whose  mind  is  probably  more 
or  less  affected. 

Although,  after  giving  all  the  facts  of  the 
case  my  best  consideration,  I  >vould  acquit 
the  prisoner  of  the  charge  of  deliberate 
attempt  at  murder,  still  I  think  that  he 
ought  not  to  be  unconditionally  released. 
A  person  who  wears  such  a  murderous  wea- 
pon as  the  prisoner  admits  that  he  is  in 
the  habit  of  wearing,  and  for  the  purpose 
of  using  it,  as  he  admits,  against  other  per- 
sons with  whom  he  has  a  quarrel,  and  is  of 
such  a  violent  disposition,  either  naturally 
or  from  indulgence  in  gunja,  that  on  the 
slightest  imagined  provocation  he  is  ready 
to  make  use  of  it,  should  not  be  allowed 
to  go  at  large  without  some  substantial  secu- 
rity for  his  good  behaviour.  I  would  there- 
fore direct  the  Magistrate  of  Patna  to  take 
proceedings  against  the  prisoner  .under  the 
provisions  of  Section  297  of  the  Procedure 
Code,  and  to  call  upon  the  prisoner  as  a 
dangerous  character,  whose  release,  without 
Security,  would  be  hazardous  to  the  commu- 
nity, to  furnish  his  own  recognizances,  and 
two  substantial  securities  in  such  sums  as 
the  Magistrate  may  consider  proper,  and,  in 
default,  to  keep  the  prisoner  in  custody  un- 
til such  time,  not  exceeding  3  years,  as  the 
Magistrate  is  satisfied  that  the  prisoner 
can  be  set  at  large  with  safety. 

Mr,  Justice  Glover, — The  prisoner  hp* 
been  convicted,  under  section  307  of  ^P* 
Penal  Code,  of  an  attempt  to  murder^.^'^®'' 
Ainslie,  the  Judge  of  Patna,  and  h'"*^  |?*^'. 
sentenced  to  rigorous  imprisonme/  J""€^^> 
years.  Unesses  to 

The  case  was  originally  .««" 
Judge  in  the  English  Der^t  the  two  men 
since,  however,  "been  ap'  they  met  in  the 
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comes  before  us  on  the  facts  as  well  as  on 
law. 

I  have  gone  repeatedly  and  carefully 
through  the  evidence,  with  a  full  appreciation 
of  the  magnitude  of  the  interests  involved, 
and,  in  my  opinion,  it  fails  to  establish  the 
charge. 

It  is  admitted  that  the  prisoner  was  walk- 
ing quietly  along  the  road  with  his  back 
to  the  buggy,  when  Mr.  Ainslie  came  out  of 
the  Cutcherry  compound.  It  is  likewise  ad- 
mitted that,  on  being  called  to  get  out  of 
the  way,  he  walked  across  the  road — as  na- 
tives almost  invariably  do  instead  of  stepping 
on  one  side — still  with  his  back  to  the  buggy. 
Mr.  Ainslie  appears  to  have  taken  the  same 
side  of  the  road,  and  thus,  to  avoid  running 
over  the  prisoner,  was  obliged  to  pull  his 
horse  up  short.  The  prisoner,  finding  him- 
self in  this  position,  suddenly  turned  round, 
and  seized  the  horse's  bridle,  or  some  other 
part  of  the  harness,  it  is  not  very  clear 
which,  and,  on  Mr.  Ainslie^s  urging  the  ani- 
mal on,  struck  at  the  horse  with  a  broad 
bladed  dagger-knife  ;  fortunately  the  weapon 
lighted  on  the  harness,  and  the  horse  was 
uninjured. 

The  prisoner  then  sprang  on  one  side  to 
avoid  the  wheels,  and  ran  a  step  or  two 
after  the  buggy.  He  was  arrested,  a  few 
minutes  after,  as  he  was  going  through  the 
bazar,  by  the  police,  to  whom  Mr.  Ainslie 
had  in  the  interim  applied  for  assistance. 
He  held  the  knife  still  in  his  hand,  and,  when 
questioned,  declared  that  he  had  struck  no 
one. 

Direct  evidence,  therefore,  of  any  attempt 
or  intent  to  murder  Mr.  Ainslie,  there  is 
none.  The  attack  was  made  solely  on  the 
horse,  and  went  no  farther  ;  and  the  question 
is,  is  it  right  to  presume  that  such  an  attack 
was  a  prelude  to  one  intended  to  take  effect 
on  the  driver  ? 

The  prisoner  has  been   convicted  on   a 
series  of  presumptions.     He  is  presumed  to 
have  known  that  the  Judge  was  behind  him, 
presumed  to  have  got  in  his  way  intentionally 
so  as  to  compel  him  to  stop  his  horse,  pre- 
sumed to  have  struck  at  the  animal  with  xht 
intention  of  bringing  him  down,  and  so  leav- 
xig  the  occupant  of  the  bugg}'  at  his  (the 
anroner's)  mercy ;  and  lastly  he  is  presumed 
horswe  feigned  insanity  immediately  after 
that  th«i  in  order  to  escape  the  consequences 
ready  tone. 

round,  he  bthese  fair  presumptions  on  the 
his  arm  up  li.  by  evidence  ?  The  prisoner, 
a  knife  either  ii\f-crazed  faqueer,  in  a  state 
of,  r%V  K  possible-^t  like  all  his  tribe,  is  walk- 


ing down  a  rather  narrow  road ;  he  hears  a 
shout  from  behind  bidding  him  get  out  of 
the  way,  and  he  walks  across  the  road  for 
that  purpose  without  turning  his  head,  not 
knowing  what  is  behind  him,  and  apparently 
not  caring.  He  suddenly  finds  himself  al- 
most under  a  -horse,  and  only  saved  from 
being  knocked  down  and  trampled  on  by  the 
driver's  pulling  the  animal  up  short.  This 
is  a  bare  statement  of  admitted  facts,  and, 
under  such  circumstances,  was  it  an  unnatur- 
al consequence  that  the  prisoner  should  have 
seized  the  horse  by  the  bridle ;  and,  on  the 
animal's  being  quickly  urged  on,  should 
have,  in  the  confusion  of  the  moment,  made 
use  of  his  weapon  against  it ;  and  is  it  fair 
to  presume  an  intention  of  murdering  the 
occupant  of  a  bugg}',  because  a  man  in  a 
rage  at  being  nearly  run  over  draws  a  knife 
and  strikes  at  the  horse  ?  There  is  not  the 
slightest  reliable  proof  that,  at  the  time  of 
the  occurrence,  the  prisoner  knew  who  was 
coming,  or,  indeed,  that  any  one  was  coming. 
His  back  was  to  the  buggy  ;  he  never  turn^ 
round  till  almost  under  the  horse's  feet ;  he 
never  made  the  least  attempt  to  attack  Mr. 
Ainslie,  but  contented  himself  with  stab- 
bing at  the  horse  that  had  nearly  knocked 
him  down.  The  hypothesis  of  the  prisoner's 
guilt  should  flow  naturally  Jrom  the  facts 
proved,  and  be  consistent  with  them  all; 
and  can  it  be  said  that  the  prisoner's  acts 
were  so  unnatural  as  to  be  incredible  except 
on  the  supposition  of  his  guilty  intent?  I 
think  not. 

The  prisoner's  mentioning  after  his  cap- 
ture that  the  occupant  of  the  buggy  was 
the  Hakim  of  the  Adawlut,  is  no  proof  that 
he  knew  who  Mr.  Ainslie  was  at  or  before 
the  time  of  the  attack  on  the  horse,  whilst 
all  the  circumstances  of  the  case  go  to 
show  that  he  did  not  know  who  was  behind 
him. 

The  presumption  that  the  prisoner  got 
in  Mr.  Ainslie's  way  in  order  to  compel  lum 
to  stop  his  horse,  seems  to  me  altogether  un- 
tenable. The  prisoner  was  sidling  oflF  to  the 
left  side  of  the  road,  having  crossed  over 
apparently  from  the  right ;  and  nothing  could 
have  been  easier  than  for  the  Judge  to  have 
gone  on  the  right  side  instead  of  the  Irft, 
and  so  have  avoided  the  prisoner  altoge- 
.ther.  • 

As  to  the  presumption  that  the  man  was 
feigning  madness  at  the  time  he  was  cx^ 
tured,  I  have  only  to  remark  that  all  the 
witnesses  admit  that,  when  arrested,  he  was 
in  a  wild  excited  state,  though  not  actually 
intoxicated.    As  to  his  exclamations  that  he 
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had  struck  no  one,  &c.,  <S:c ;  which  have 
been  taken  as  evidence  of  guilty  intention, 
they  seem  to  me  merely  the  natural  expres- 
sions of  a  man  in  such  a  position— at  all 
events  they  are  rather  weak  grounds  on  which 
to  build  a  charge  like  the  present. 

Neither  can  the  possession  of  a  dangerous 
weapon  be  under  the  circumstances  of  the 
present  case  any  fair  presumption  against  the 
prisoner.  These  wandering  faqueers  often 
carry  similar  weapons,  and  there  is  nothing 
to  show  that  he  made  the  slightest  attempt 
to  use  it  against  Mr.  Ainslie.  The  evidence 
that  he  ran  after  the  buggy  muttering  is  very 
vague  and  unsatisfactory,  and  the  most  it 
amounts  to  is  that  the  prisoner,  after  spring- 
ing on  one  side  to  avoid  being  run  over  by  the 
buggy  wheels,  made  a  step  or  two  in  the  di- 
rection of  the  retreating  vehicle. 

For  these  reasons  I  concur  with  Mr.  Jus- 
tice Jackson  in  thinking  that  the  charge  of 
"  attempting  to  murder  "  is  in  no  wise  made 
oat  against  the  prisoner ;  late  events  at  Patna 
have  apparently  given  a  significance  to  the 
present  charge  which,  in  my  opinion,  it  in  no 
way  deserves. 

But,  although  I  would  acquit  the  prisoner 
of  any  attempt  either  to  murder  or  to  attack 
Mr.  Ainslie,  I  consider  him  a  sort  of  person 
who  ought  not  to  be  left  at  large  without 
ample  security  for  his  future  peaceable  be- 
haviour. 

He  is  evidently  one  of  those  half-savage, 
half-crazy,  wandering  mendicants,  whose  pas- 
sions are  easily  and  fatally  excited,  and,  in 
whose  case,  the  provisions  of  Section  297 
of  the  Criminal  Procedure  Code  can  be  most 
properly  and  advantageously  employed.  I 
concur  with  my  learned  colleague  in  directing 
the  Magistrate  of  Patna  to  proceed  against 
the  prisoner  under  that  Section. 


The  nth  June  1865. 

Present : 

The  Hon'ble  G.  Campbell,  E.  Jackson,  and 
F.  A,  Glover,  Judges, 

Murder. 

Queen  versus  Ram  Nath  Gwala. 

Committed    by    the    Magistrate,    and   tried 
by  the   Sessions  Judgi  of  Patnay  on  a 


charge  of  murder,   and  sentenced  by  the 
Sessions  Court  to  death. 

Sentence  of  transportation  for  life,  instead  of  death, 
in  a  case  of  murder. 

Mr.  Justice  Jackson, — The  only  question 
in  this  case  is  the  sentence  which  should  be 
passed  upon  the  prisoner.  The  evidence 
proves  clearly  that  he  committed  the  offence 
of  murder.  His  defence,  that  he  was  intoxi- 
cated at  the  time,  and  did  not  know  what 
he  was  about,  does  not  change  the  nature  of 
the  offence.  It  is  still  murder.  There  are 
two  punishments  for  murder  laid  down  in 
the  Penal  Code :  death  and  transportation 
for  life.  The  evidence  leads  me  to  believe 
that  the  murdered  man  and  the  prisoner  had 
been  drinking  together,  though  the  Sessions 
Judge  did  not  make  as  much  enquiry  upon 
this  point  as  he  should  have  done ;  and  that 
the  murdered  man  excited  the  prisoner's 
passion  by  calling  him  a  thief,  the  result 
being  that  they  separated,  and  the  prisoner, 
obtaining  a  sword  from  a  neighbour's  house, 
attacked  his  friend,  and  killed  him.  There 
is  no  doubt,  I  think,  that,  had  the  prisoner 
been  in  his  complete  senses,  he  would  not 
have  committed  the  act,  and,  under  the  cir- 
cumstances, it  appears  to  me  that  a  sentence 
of  transportation  for  life  would  be  sufficient 
for  the  ends  of  justice. 

Mr,  Justice  Glover, — I  regret  to  be  ob- 
liged to  dissent  from  the  opinion  of  my  learned 
colleague. 

That  the  prisoner  killed  Bollakee,  the  evi- 
dence leaves  no  doubt ;  and  that  the  crime 
was  murder,  is  unquestionable. 

I  can  find  no  proof  on  the  record  that  the 
man  was  drunk  at  the  time.  One  witness,  the 
lad  Gooja  (not  examined  on  oath)  deposes 
that  he  thought  the  prisoner  was  drunk,  as 
he  was  staggering ;  but  this  is  opposed  to  the 
evidence  of  Ramruch,  who  lent  him  the  sword 
with  which  the  murder  was  committed.  This 
witness  swears  positively  that  the  prisoner 
was  not  intoxicated  when  he  came  to  borrow 
the  weapon. 

I  can  find  no  proof  either  that  the  prisoner 
had  been  drinking  at  Madaree  Pasee's  shop. 
The  deceased's  son,  who  was  with  his  father 
at  the  time,  says  nothing  about  it,  at  least 
not  in  his  evidence  to  the  Sessions  Judge, 
nor  does  the  prisoner  call  any  witnesses  to 
prove  the  fact. 

All  that  is  proved  is  that  the  two  men 
abused  each  other  when  they  met  in  the 
shop. 
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Had  it  been  established  that  the  prisoner 
was  drunk  at  the  time  of  the  murder,  I  would 
have  agreed  that,  under  the  circumstances  of 
this  particular  case,  his  punishment  might 
have  been  commuted  to  transportation  for 
life ;  but,  as  there  is  nothing  to  shew  that  he 
did  not  kill  Bolakee  whilst  in  the  full  posses- 
sion of  his  senses,  I  see  no  reason  for  sparing 
his  life.  Whatever  provocation  he  may  have 
received  in  return  for  his  own  abuse  of  the 
deceased,  it  is  clear  from  the  evidence  that, 
after  having  had  time  to  cool  down,  he  went 
and  borrowed  a  sword,  and  followed  Bolakee 
for  some  little  distance  from  the  place  where 
they  bad  quarrelled,  and  then  killed  him  with 
repeated  blows  of  his  weapon. 

I  would  confirm  the  sentence  of  death  pro- 
posed by  the  Sessions  Judge. 

^Ir.  Justice  Campbell. — Under  all  the 
circumstances  of  the  case,  and  considering 
how  very  effective  and  deterrent  a  punish- 
ment is  transportation  for  life  in  this  country, 
how  near  I  may  say  it  comes  to  death,  I 
concur  with  Mr.  Justice  Jackson  in  thinking 
transportation  for  life  the  most  appropriate 
punishment  in  this  case.  Sentence  will  issue 
accordingly. 


The  r2th  June  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

liDSttlting  Langfuag^e— Criminal  Trespass. 

Queen  versus  Raj  Koomar  Moitro. 

Referred  under  Section  434  of  Act  XXV, 
of  iS6ij  and  Circular  Order  No,  18, 
dated  the  isth  July  1863. 

The  mere  absence  of  any  formal  charg^e  of  usinjr 
insulting  languag-e  in  addition  to  the  charge  of  criminal 
trespass  is  no  sufficient  illegality  to  warrant  an  annul- 
ment of  the  proceedings  ;  the  said  language  having 
been  complained  of  by  the  complainant  at  the  first. 

We  have  been  through  the  proceedings  in 
this' case,  and  are  of  opinion  that  the  delay 
in  disposing  of  this  complaint  from  August 
to  March  inclusive  is  not  accounted  for,  and 
is  not  satisfactory.    But  we  are  unable  to 


find  any  grounds  for  reversing  the  sentence 
and  refunding  the  fine  as  proposed  by  the 
Sessions  Judge.  The  charge  of  insulting 
language  under  Section  504,  in  addition  to 
the  other  charge  of  criminal  trespass,  was 
distinctly  mentioned  by  Mr.  Smallwood  from 
the  first,  and  the  defendant  heard  all  the  evi- 
dence to  this  charge,  and  was  not  in  any  way 
prejudiced  by  the  absence  of  any  formal 
charge  of  using  such  insulting  language.  Any 
.such  irregularity,  therefore,  will  not,  under 
Section  439  of  the  Code  of  Criminal  Proce- 
dure, vitiate  the  trial ;  and,  applying  Section 
426  to  this  case  as  one  of  revision,  we  do  not 
find  that  the  accused  has  been  really  preju- 
diced by  any  such  error  or  defect  in  tiie  tml. 
The  fine  may  perhaps  be  excessive,  but  there 
was  evidence  to  the  use  of  the  bad  and  insult- 
ing language  complained  of,  which  would 
sustain  a  conviction  under  Section  504  of  the 
Penal  Code,  and  we  cannot  interfere  on  tlus 
ground. 

On  the  whole,  then,  we  think  that,  altfaopgk 
the  fine  is  somewhat  heav^'  for  the  provocation 
offered,  we  discern  no  sufficient  illegality  to 
warrant  an  annulment  of  the  proceedings,  and 
must  allow  the  sentence  to  stand. 


A  Deputy  Magistrate  cannot  tr^  a  case  wfaidi  *• 
eludes  a  complaint  of  wrongful  confinement  and  esloi^ 
tion,  but  should  follow  the  rule  laid  down  in  SwtiwT 
276  of  the  Code  of  Criminal  Procedure. 

We  concur  with  the  Sessions  Judge  in 
thinking  that  the  Deputy  Magistrate  should 
not  have  tried  this  case,  which  includes  % 
complaint  of  wrongful  confinement  and  es* 
tortion.  We  therefore  quash  his  proceediQgt 
and  direct  him  to  follow  the  rule  laid  dows 
in  Section  276,  Chapter  XVI.  of  the  Code  rf  ■ 
Criminal  Proceduiie. 


The  1 2th  June  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Kair, 

Judges, 

Jurisdiction  (  of  Deputy  Magistrate  ) — ^Whwc^ 
ful  confinement  and  eztortioii. 

Queen  versus  Shamsoondur  Ghosal  and  three 

others. 

Referred  under  Section  434  of  the  Cod*  rf 
Criminal  Procedure,  and  Circular  Orier 
No.  18,  dated  the  i^th  July  186 j. 
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The  17th  June  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Theft  in  Dwelling:-house  (by  Constables)— Wit- 
nesses not  named  by  prisoners  before  Magis- 
trate— Deputy  Magistrate  not  to  act  as  Ma- 
grtstrate  and  Prosecutor  in  the  same  case,  and 
take  confessions  of  prisoners. 

Queen  versus  Boidnath  Singh,  Mehir  Khan, 
and  Meer  Majid  Ally. 

Committed    by  the    Deputy   Magistrate    of 
Nugivan,     and    tried     by     the     Sessions 
yudge   of    Midnapore — Crime     charged. 
Criminal  Misappropriation  of  Property, 

Theft  by  constables  of  property  from  the  house  they 
^^x^  employed  to  guard  is  punishable  under  Section 
380,  and  not  Section  409,  Penal  Code. 

According  to  Section  .-^75,  Criminal  Procedure  Code, 
a  prisoner  is  not  entitled  of  right  to  have  witnesses  not 
named  by  him  before  the  Nlagistrate,  summoned  at 
the  Sessions  trial. 

A  Deputy  Magistrate  should  not  act  as  Magistrate 
in  a  case  in  which  he  is  himself  the  prosecutor,  and 
take  confessions  of  prisoners  before  himself. 

Jackson,  J. — The  prisoners  were  con- 
stables employed  to  guard  the  house  and  pro- 
perty of  Mr.  Rattray,  and  took  advantage  of 
their  position  to  steal  some  of  his  property. 
The  stolen  articles  were  either  found  in 
their  houses  or  pointed  out  by  them  hidden 
under  ground ;  and,  when  examined  before 
the  Deputy  Magistrate,  each  prisoner  admit- 
ted his  guilt. 

They  are  here  represented  by  a  vakeel, 
who  argues  that  their  conviction  under 
Section  409  of  the  Penal  Code  is  illegal, 
as  ihey  were  not  entrusted  in  any  manner 
with  the  property  which  they  stole.  This 
objection  is,  I  think,  good.  The  wrong 
Section  of  the  Penal  Code  has  been  applied 
to  their  case.  They  should  have  been  con- 
victed under  Section  380.  I  see  no  ground 
whatever  for  interfering  with  theip  sentence, 
which  they  all  fully  deserve. 

It  is  $aid  that  the  Sessions  Judge  should 
have  sent  for  the  witnesses  named  by  the 
prisoners  at  the  trial.  Section  375  of  the 
Criminal  Procedure  Code  lays  down  that,  if 
the  accused  parties  will  not  name  their  wit- 
nesses when  directed  to  do  so  by  the  IMagis- 
trate,  they  are  not  entitled  of  right  to  have 
them  summoned  at  the  Sessions  trial.  If 
the  Sessions  Judge  entertains  any  doubt  as 
to  the  prisoners'  guilt,  he  should  send  for  the 
witnesses;  if  not,  it  is  not  incumbent  on 
him  to  do  so.  If  I  had  any  doubt  whatever 
as  to  their  guilt,  I  should  even  pow  direct 
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their  witnesses  to  be  examined ;  but  I  agree 
with  the  Sessions  Judge  that  the  crime  is 
proved  in  the  clearest  possible  manner  against 
all  the  prisoners. 

I  think  the  Deputy  Magistrate  was  very 
wrong  to  act  as  Magistrate  in  the  case  in 
which  he  was  himself  prosecutor,  and  to 
take  the  confession  of  the  prisoners  before 
himself.  In  deciding  on  the  guilt  of  the 
prisoners,  I  take  no  account  of  those  con- 
fessions. There  is  ample  evidence  without 
them.  However  irregular  may  have  been 
the  proceedings  of  the  Deputy  Magistrate, 
the  prisoners  had  a  full  and  proper  trial 
before  the  Sessions  Judge.  The  irregulari- 
ties of  the  Deputy  Magistrate  do  not  vitiate 
the  proceedings  held  by  the  Sessions  Judge 
(Section  426  of  the  Penal  Code). 

The  case  must  go  before  another  Judge, 
as  I  would  alter  the  conviction  from  Section 
409  to  380,  though  I  would  confirm  the  sen- 
tences passed  on  the  prisoners. 

Glover,  J, — I  concur  with  Mr.  Justice 
Jackson  in  amending  the  calendar  as  proposed. 
I  concur  also  generally  in  the  view  he  has 
taken  of  the  evidence,  and  think  that  the 
prisoners  are  clearly  guilty  under  Section 
380  of  the  Penal  Code.  It  would  be  as  well 
if  some  notice  were  taken  of  the  Deputy 
Magistrate's  proceedings. 


The  20th  June  1865. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr,  E.  Jackson, 
and  F.  A.  Glover,  Judges, 

Forgery— Jurisdiction— Duty  of  Judge— Sen- 
tence when  Judge  differs  from  Jury— Appeal 
on  facts  (Offence  committed  before  ist  January 
1862). 

Queen  versus  Sheikh  Gholam  Mustuffa. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Dacca — 
Crime  charged,  Forgery. 

The  accused  was  charg^ed  with  forjfery  of  a  hib- 
banamah  and  of  the  Kazee's  certificate  of  attestation 
thereon,  and  with  using^  as  genuine  the  false  hib- 
banamah  and  certificate. 

Held  bv  Seton-Karr  and  Jackson,  y*f.,  that  it  wa« 
the  duty  of  the  Judge,  instead  of  leaving  the  question 
as  to  the  forgery  of  and  using  as  genuine  the  hib- 
banamah  to  be  decided  bv  a  competent  Court,  to  hate 
tried  that  question  himself. 

Hfld  by  Seton-Karr  and  Glover,  J  J,,  that  the  ac- 
cused was  entitled  to  an  acquittal  on  the  charge  of  for- 
gery, as  there  was  no  evidence  at  all ;  and  on  the  se- 
cond charge,  as  the  evidence  was  weak,  and  thfi  pro- 
babilities wholly  in  the  prisoner's  favor. 
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Held  by  Jackson,  J.,  that  when  a  Judge  diffe 
froni  the  Jury,  he  should  pass  such  a  sentence  as  1 
would  have  passed  had  he  agreed  with  the  Jury. 

yacksoHy  y, — The  prisoner  has  been  con- 
victed of  the  offence  of  forging  a  false 
Certificate  of  Attestation  on  the  back  of 
a  Hibbanamah,  purporting  to  be  a  transfer 
of  certain  landed  estate  in  his  favor  from 
his  wife,  Musst.  Ojahunnissa.  The  sentence 
passed  upon  him  is  one  year's  rigorous  im- 
prisonment. 

The  prisoner  was  committed  for  trial  by 
Baboo  Ramkoomar  Bose,  Deputy  Magistrate, 
of  three  separate  charges : — Ftrsiy  the  For- 
gery of  the  Hibbanamah  ;  Secondly,  the  For- 
gery of  the  Dacca  Town  Kazee's  Certifi- 
cate of  Attestation  ;  Thirdly y  the  using  as 
genuine  the  false  Hibbanamah  and  Certificate. 

The  Sessions  Judge,  Mr.  Abercrombie,  has 
taken  no  verdict  from  the  Jury  as  respects 
the  first  and  third  charges,  and  he  differs 
from  the  verdict  of  the  Jury  as  respects  the 
second  charge.  To  this  may  probably  be 
attributed  the  very  lenient  sentence  which 
has  been  passed.  The  Judge  should,  how- 
ever, even  when  he  differs  from  the  Jury, 
inflict  such  a  sentence  as  he  would  have 
passed  had  he  agreed  with  the  Jury.  He 
may  take  other  measures  to  obtain  the  re- 
lease of  the  accused,  if  he  considers  that 
the  accused  is  not  guilty,  or  that  the  charge 
against  him  is  not  proved. 

I  regret  to  have  to  record  that  the  enqui- 
ries made  in  this  case,  both  by  the  Deputy 
Magistrate  and  the  Sessions  Judge,  have  been 
most  defective  and  insufficient ;  and  this  is 
the  more  reprehensible  where  the  Sessions 
trial  has  to  be  conducted  with  the  aid  of  a 
Jury.  Fortunately,  in  this  case  the  verdict 
of  the  Jury  is  not  final,  as  the  offences  of 
forgery  were  committed  before  the  Penal 
and  Procedure  Codes  came  into  force ;  and 
under  Act  XVII.  of  1862  the  prisoner  is  en- 
titled to  an  appeal  on  the  facts  as  well  as 
the  law. 

The  proceedings  in  this  case  appear  to 
have  originated  by  the  prisoner,  who  charged 
the  complainant,  one  Bakuroollah,  with  hav- 
ing, in  collusion  with  the  prisoner's  wife,  set 
up  a  false  howalah  in  order  to  set  aside  the 
prisoner's  hibbanamah.  Upon  this  Bakur- 
oollah char-ged  the  prisoner  with  forging  the 
hibbanamah  to  set  aside  his  howalah.  Boih 
documents  bear  old  dates.  Both  parties  assert 
that  they  have  been  in  possession  of  the  es- 
tate in  dispute.  But  the  Deputy  Magistrate 
appears  to  have  made  no  enquiry  to  ascer- 
tain whether  Bakuroollah' s  howalah  was 
really  executed  at  the  time  and  place  alleged, 


or  whether  Bakuroollah  has  been  in  possession 
under  the  howalah.  The  Town  Kazee  denied 
that  he  had  recorded  the  attestation  on  the 
prisoner's  hibbanamah ;  and  upon  this  the  De- 
puty Magistrate  has  jumped  to  the  conclu- 
sion that  the  hibbanamah  is  the  forged  docu- 
ment. The  sole  evidence  offered  at  the  trial 
has  been  that  of  Bakuroollah,  who  deposes 
that  his  deed  is  genuine,  and  the  prisoner's 
deed  is  forged  ;  that  of  the  Town  Kazeep'who, 
in  so  many  words,  deposes  that  the  attesta- 
tion on  the  hibbanamah  >s forged,  though  there 
are,  the  Judge  says,  suspicious  signs  of  an 
interpolation  in  his  Registry  Book,  at  the 
page  at  which  this  hibbanamah  ought,  if 
genuine,  to  have  appeared,  but  w^here  another 
deed  is  registered  ;  and,  lastly,  that  of  a  ser- 
vant of  the  prisoner,  who  deposes  that  he 
never  heard  of  the  hibbanamah.  Such  evi- 
dence is  most  insufficient  to  prove  the  offenc- 
es charged.  The  Sessions  Judge  shoold 
not  have  proceeded  with  the  trial  upon  it ; 
but  have  ordered  further  enquiry.  Bnt 
the  prisoner  having  been  committed  to 
the  Sessions  with  these  forgeries,  the  Judge 
cannot,  as  he  has  done,  pass  over  the  charges 
of  forgery,  and  using  as  genuine  the  hibba- 
namah. The  Judge,  in  his  address  to  the 
Jury,  says  the  question  as  to  the  forgery  of 
the  howalah  or  the  hibbanamah  must  be  left 
to  be  decided  by  a  competent  Court.  This 
shows  great  misapprehension  of  his  duties 
by  the  Sessions  Judge.  There  is  no  Couit» 
but  his  Court,  competent  to  try  that  questioa 
of  the  forgery.  The  prisoner  has  been  com^ 
milted  to  his  Court  for  trial,  and  still  he 
does  not  try  the  prisoner. 

The  case  should,  I  think,,  be  remanded  to 
the  Sessions  Judge  with  directions  that  he 
will  order  the  Magistrate  of  the  d'strict  (as 
the  Deputy  Magistrate  seems  not  to  under*' 
stand  his  duties  in  this  respect)  to  take  up 
the  enquiry,  and  to  make  a  full  and  search- 
ing investigation  into  the  charges  of  foigeqf 
brought  against  the  prisoner,  and  also  imo 
that  brought  by  the  prisoner  against  the 
complainant.  Bakuroollah's  sole  and  unsc^ 
ported  complaint  is  no  proof  against  Ite 
prisoner,  and  the  Town  Kazee's  statemesl 
should  be  tested  in  every  possible  way.  b 
is  an  extraordinary  circumstance  thai  hftk 
Musst.  Ojahunnissa  was  not  cited  to  gift 
evidence  before  the  Sessions  Court.  In  fac^ 
I  have  never  yet  seen  a  case  committed  Ift 
the  Sessions  so  utterly  unsupported  by  eft 
dence  as  this  case,  and  I  must  record  ihtf 
I  think  both  the  Deputy  Magistrate  and  te 
Sessions   Judge   much  to  blame   for  thtk 
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proceedings  on  the  preliminary  enquiry  and 
at  the  trial  respectively. 

The  Judge  should,  I  think,  be  required  to 
re-try  the  prisoner  after  all  the  evidence 
against  him  has  been  obtained  with  the  same 
Jury  with  which  the  first  trial  was  held,  and 
to  take  from  them  a  verdict,  either  of  convic- 
tion or  acquittal,  on  the  charge  on  which 
as  yet  he  has  taken  no  verdict ;  and  as  re- 
spects the  charge  on  which  he  has  taken  a 
verdict,  the  proceedings  must  be  again  re- 
ferred to  this  Court. 

In  the  meanwhile,  the  prisoner  should  be 
placed  on  bail. 

Glover,  J, — The  forgeries  of  which  the 
prisoner  is  accused  are  alleged  to  have  been 
committed  before  the  ist  January  1862 ; 
consequently,  by  Section  4  of  Act  XVII. 
of  that  year,  the  prisoner  is  entitled  to  a 
hearing  on  the  facts  of  the  case,  the  Jury's 
verdict  notwithstanding. 

He  was  charged — ist,  with  forging  a  hihba- 
namah ;  2ndly,  with  forging  the  Dacca  Kazee's 
Attestation  of  Registr)'  on  that  document ; 
and,  jrdlyj  with  knowingly  using  the  docu- 
ment as  genuine.  The  Sessions  Judge  took 
the  Jur>'*s  verdict  on  the  second  count  only, 
that  of  forging  the  Kazee's  certificate.  On 
that  count  he  sentenced  the  prisoner  to  one 
year's  imprisonment,  noting  at  the  same  time 
that  he  considered  the  evidence  too  weak  for 
conviction. 

My  colleague  would  remand  the  case  for 
further  enquir}-  on  all  the  charges.  I  concur 
with  him  that  the  case  has  been  improperly 
conducted  from  the  first;  and  that  the  au- 
thorities concerned  are  deserving  of  censure  ; 
but  I  could  not  remand  the  case  for  the 
following  reasons : — 

Firstly, — There  appears  to  me  no  neces- 
sity for  re-opening  the  question  of  the 
authenticity  of  the  hibbanamah.  The  pro- 
secutor Bakuroollah  never  ventured  to  say 
it  was  a  forgery,  or  that  it  had  not  really 
been  given  to  the  prisoner  by  his  wife :  his 
statement  was  that  the  document  had  been, 
he  thought,  collusively  executed  between  the 
t^'O  in  order  to  defraud  him  of  his  purchased 
rights.  The  prisoner  is  entitled  to  the  benefit 
of  the  weakness  of  the  case  for  the  prosecution, 
and  there  is  neither  proof  nor  assertion  that 
the  hibbanamah  is  a  forgery.  The  charge 
ought  never  to  have  been  made. 

Secondly. — I  think  that  the  evidence  regard- 
ing the  forged  attestation  is  altogether  too 
weak  to  support  a  conviction.  The  Kazee  him- 
self gives  his  evidence  in  a  very  suspicious 
and  unsatisfactory  way ;  he  is  unable  to  deny 
that    the    impression   of   his   large   seal   is 


genuine,  though  he  professes  ignorance  as 
to  how  it  came  there.  On  referring  to  page  9 
of  his  Register  Book,  I  find  the  most  palpable 
evidence  that  the  leaf  on  which  the  hibba- 
namah should  have  been  written  has  been 
tampered  with  ;  it  is  an  evident  interpolation ; 
the  place  where  the  new  leaf  has  been 
gummed  on  to  the  narrow  remnant  of  the 
old  is  distinctly  visible:  there  is  no  other 
leaf  in  the  book  so  marked  ;  in  short,  no  one 
that  saw  the  condition  of  pages  9  and  10 
could  hesitate  for  a  moment  in  saying  that  a 
new  leaf  has  been  interpolated.  The  evi- 
dence in  support  of  the  charge  is  that  of  the 
Kazee  alone.  Against  it  are  the  depositions 
of  three  witnesses  who  swear  distinctly  to 
the  fact  of  registration  by  the  Kazee  him- 
self ;  these  men  point  out  their  names  on  the 
document  as  attesting  witnesses,  and  their 
evidence  is  in  no  way  rebutted  ;  on  the  con- 
trary, it  receives  very  considerable  corro- 
boration from  the  appearance  of  the  Register 
Book  at  the  place  where  the  copy  of  the 
deed  ought  to  be,  but  is  not. 

I  would  acquit  the  prisoner  on  the  second 
count  for  these  reasons. 

On  the  third  there  can,  of  course,  suppos- 
ing that  I  am  right  in  crediting  the  prison- 
er's story  regarding  the  attestation,  be  no 
conviction. 

And,  therefore,  as  I  said  before,  I  see  no 
reason  for  remanding  his  case,  but  would 
direct  the  prisoner's  release  at  once. 

Seton-Karr,  7—^  concur  with  Mr.* 
Justice  Jackson  in  thinking  that  the  case 
has  been  most  carelessly  prepared  by  the 
Deputy  Magistrate,  and  that  the  Sessions 
Judge  ought  to  have  known  that  it  was  the 
duty  of  his  Court,  and  of  none  other,  to 
decide  the  question  of  forgery  or  no  forgery 
in  the  first  Court. 

But  it  is  still  the  business  of  the  prose- 
cutor to  offer  some  evidence  of  the  forgery, 
and  there  is  really  none  offered,  and  nothing 
to  lead  us  to  suppose  that  the  deed  of  hibba 
is  other  than  a  deed  between  man  and  wife  ; 
collusive,  it  may  be,  but  not  forged.  Indeed, 
the  evidence  of  Bakuroollah  in  reality  only 
amounts  to  such  a  charge  of  collusion. 

The  turning  point  in  the  case  is,  however, 
the  Registr}'  Book  of  the  Kazee  and  this 
functionary's  evidence.  It  is  palpable,  as  Mr. 
Justice  Glover  observes,  that  a  fresh  page 
has  been  introduced  in  the  ver>'  page  in  which 
the  prisoner's  hibba,  which  bears  the  mark  of 
No.  2 1 4  on  its  face,  ought,  by  his  account, 
to  have  appeared.  Now,  il  is  perfectly  in- 
credible that  the  prisoner  could  have  put 
the  number  of  214  on  his  account  by  mere 
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guess,  and  then  that  this  number,  so  guessed 
at,  should  be  found  to  hit  the  one  single 
page  in  the  Registry'  Book  which  has  been 
manifestly  interpolated.  It  is  clear  to  me 
that  there  lias  been  some  roguer}'  in  the 
Kazee's  Office,  and  the  explanation  given  by 
this  functionary  is  altogether  weak  and 
unsatisfactory,  I  am  quite  satisfied  that  a 
Jury,  w'ith  a  proper  knowledge  of  their  duties 
and  an  ability  to  weigh  evidence,  would 
have  at  once  acquitted  the  prisoner  on  this 
one  startling  fact  of  the  interpolation  alone. 
The  second  charge,  of  course,  carries  with  it 
the  third  also. 

Holding,  then,  that  the  prisoner  is  fully 
entitled  to  an  acquittal  on  this  second  charge, 
and  that  there  is  no  primd  facie  case  to 
require  any  further  investigation  on  the 
first  charge,  I  concur  with  Mr.  Justice 
Glover,  and  release  the  prisoner.  The  hibba 
should  be  restored  to  the  prisoner. 


ing  the  conviction,  though  the  punishment 
seems  inadequate  to  the  offence. 


The  2ist  June.  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Cheating  or  Extortion  (by  Chowkeedar). 

Queen  versus  Ramnarain  Chowkeedar. 

Re/erred  under   Section   ^J4   of  the    Code 
of    Criminal    Procedure    and     Circular 
'Order  No.  iS,  dated  the  isth  July  1863. 

A  chowkeedar,  who  obtains  money  from  another, 
either  by  fraudulent  inducement  or  dishonesty,  or  by 
putting  that  person  in  fear  of  injury,  is  punishable 
under  Section  417  of  the  Penal  Code  (Cheating^),  or 
Sections  383  and  384  (Extortion),  but  not  for  criminal 
misappropriation  of  public  money  entrusted  to  him  as 
a  public  servant. 

We  cannot  concur  with  the  Sessions  Judge 
in  thinking  that  this  offence  should  have 
been  punished  as  criminal  breach  of  trust. 
On  the  facts  found  by  the  Deputy  Magistrate, 
the  offence  seems  punishable  under  Section 
417  of  the  Penal  Code  as  cheating,  or  it  may 
fairly  fall  under  extortion  under  Sections 
383  and  384. 

The  chowkeedar  can  never  be  said  to  have 
appropriated  public  money  entrusted  to  him 
as  a  public  servant.  The  money  was  clearly 
obtained  by  him  either  under  fraudulent 
inducement  or  dishonesty  (Section  417),  or 
by  liis  putting  Haro  Gwalini  in  fear  of 
injury,  and  so  inducing  her  to  deliver  up 
money  to  him  (Section  383).  In  either  view 
we  see  no  reason  for  remanding  or  aiter- 


The  2 1  St  June  1865, 

> 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Trespass  (false  charge  of). 

Sibnarain  Paul  and  others 

versus 

Ram  Rutton  Dutt,  Sodagur  Singh,  and  others. 

Criminal  Reference  made  hy  the  Officiating 
Sessions  Judge  of  Rajshahye  in  his  Utter 
No.  2gi,  dated  the  8th  instant. 

A  charge  of  trespass  against  persons  in  poftsessioa 
of  land  decreed  to  another,  whether  notice  of  the 
decree  has  been  given  to  the  alleged  trespassers  or  not> 
is  not  necessarily  "  frivolous,  vexatious,  and  false." 

On  the  facts  recorded,  and  on  the  finding 
come  to  by  the  Joint  Magistrate,  we  do  not 
gather  that  the  lands,  in  regard  to  which  the 
case  occurred,  were  other  than  a  part  of  the 
lands  duly  awarded  to  Anundo  MohunMittta. 
by  a  decree  of  the  High  Court,  and  duly 
delivered  over  to  him  in  execution  of  decree. 
The  Joint  Magistrate  nowhere  says  that 
any  encroachment  had  been  made  by  Anundo 
Mittra  on  other  lands  of  the  defendant,  and 
over  and  above  the  lands  awarded  bv  the 
civil  decree.  In  this  state  of  things,  what 
the  Joint  Magistrate  says  about  some  notice 
being  due  to  the  defendant  on  the  part  of 
the  person  successful  in  [the  Ci\nl  Court  is 
irrelevant.  This  being  so,  the  defendants 
are  shewn  to  have  trespassed  on  lands 
awarded  by  a  decree  to  the  employer  of  the 
plaintiff  Nawai  Mundul,  and  to  have  given 
a  foundation  for  the  charge  laid  ;  and,  though 
the  proceedings  of  the  defendants  do  not 
appear  to  have  been  characterized  by  any 
violence  or  extravagance,  there  is,  on  the 
other  hand,  nothing  whatever  to  justif}*  ihe 
Joint  INIagistrate  in  terming  the  complaint 
"frivolous,  vexatious,  and  false,''  and  still  less 
to  warrant  his  inflicting  a  fine  of  25  rupees. 

We,  therefore,  hold  that  the  complaint  of 
Nawi  had  quite  grounds  sufficient  to  war- 
rant its  institution,  and  that  the  imposition 
of  a  fine  was  unwarranted  and  illegal,  and  we 
hereby  remit  the  same.  We  observe  that 
this  reference  has  not  been  submitted  in  the 
form  prescribed  by  Circular  Order  No.  18  of 
15th  July  1863. 
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The  2 1st  June  1865. 

Present  : 

The  Hon'ble  G.  Loch  and'W.  S.  Seton-Karr, 

Judges, 

Contempt  of  lawful  authority  of  public  servant— 
Mock  bidding^  for  lease  of  Ferry  sold  by  Ma- 
S^istrate. 

Queen  versus  Reazooddeen  and  others. 

Reference  made  hy  the  Sessions  Judge  of 
Tipper ah^  under  Section  4J4  of  Act 
XXV,  of  186 1,  and  Circular  Order 
No.  j8,  dated  the  i^th  July  1863. 


A  person  is  s^uilty  of  contempt,  under  Section  185, 
Penal  Code,  by  bidding  for  the  lease  of  a  ferry  sold  at 
public  auction  by  the  Magistrate>and  failing  to  complete 
the  sale. 


The  parties  in  this  case  have  been 
punished  under  Section  185  of  the  Indian  Pe- 
nal Code,  which  enacts  that  a  party  bidding- at 
a  sale  of  property,  held  by  lawful  authority 
of  a  public  ser\'ant,  and  not  intending  to 
perform  the  obligations  under  which  he  lays 
himself  by  such  bidding,  shall  be  punish- 
ed, &Q,f  <&C. 

The  parties  bid  for  the  lease  of  a  ferry 
sold  at  public  auction  by  the  Magistrate,  and 
failed  to  complete  the  sale.  The  Magistrate 
rightly  or  wrongly  found,  on  the  evidence, 
that  they  had  done  so  in  the  hope  of  ob- 
taining the  lease  on  a  re  sale  at  a  lower  rate, 
and  fined  them  rupees  10  each.  The  Ses- 
sions Judge  thinks  that  the  law  does  not 
contemplate  a  sale  of  this  kind,  but  only 
a  sale  of  corporeal  property,  for  so  we  gather 
from  his  letter.  But  to  answer  the  question 
put  by  him,  it  is  necessary  to  look  to  the 
object  of  this  Chapter  of  the  Penal  Code, 
which  is  headed  "  Contempts  of  the  Lawful 
Authority  of  Public  Ser\'ants." 

Now,  we  think,  a  party  can  equally  show 
contempt  by  bidding  for  the  lease  of  a  ferr)- 
put  up  to  public  auction  by  a  Magistrate, 
as  he  can  hy  bidding  for  any  corporeal  pro- 
perly, not  intending  to  perform  the  obliga- 
tions under  which  he  lays  himself  by  such 
bidding.  It  is  his  intention  at  the  time 
of  bidding,  and  not  the  nature  of  the  thing 
to  be  sold,  which  constitutes  the  offence. 
We  think,  therefore,  that,  if  the  intention 
were  proved,  the  Magistrate's  order,  under 
Section  185,  was  correct. 


The  2ist  June  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

No  Recognizances  (from  persons  acquitted). 

Queen    versus    Anund    Chunder    Chucker- 
butty  and  Hur  Chunder  Chuckerbutty. 

Recognizances  are  not  necessary  from  persons  ac-^ 
quitted  Dy  the  Sessions  Judg^e. 

Two  references  have  been  made  by  the 
Sessions  Judge  of  Backergunge  under  Sec- 
tion 434  of  the  Code  of 
♦  Hur  Chunder  Chuck-  Criminal  Procedure  re- 

ctn'/er  Chuck«bu«y  '  garding  the  parties  noted 

m  the  margm,  'who  were 
sentenced  to  a  fine  of  rupees  1,000  for  the 
offence  specified  in  Section  155  of  the  Indian 
Penal  Code,  and  were  further  bound  down  in 
recognizances  of  rupees  1,000  to  keep  the 
peace  for  one  year.  As  the  parties  have  been 
acquitted  by  the  Sessions  Judge,  the  charge 
against  them  not  being  proved,  we  concur 
with  him  in  thinking  that  there  are  no 
grounds  for  requiring  these  recognizances, 
and,  under  the  provisions  of  Section  404 
of  the  Code  of  Criminal  Procedure,  w^e  reverse 
the  order  of  the  Magistrate  requiring  them. 


The  2 1  St  June  1865. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

District  Municipal  Act— Levy  of  fines  by  Joint 
Magistrate— Record  of  proceedings — Obstruc- 
tions—Not keeping  ground  dean* 

Reference  made   by  the   Sessions  Judge  of 
the  24'Pergunndhs  under  Section  434  of 
Act  XXV,  of  186 1,  and  Circular  Order 
No,  18 y  dated  the  i^th  July  186 j. 

A  Joint  Vlag'istrate,  thou^^h  Vice>Chairman  of  a 
\funicipal  Committee,  can  impose  fines  under  Act 
IV.  of  1.S64,  B.  C. 

The  Joint  Ma^ristrate  should  make  a  record  of  his 
proceedings  before  passing  sentence. 

The  obstruction  of  a  (drain  hy  a  tree  blown  down 
by  the  Cyclone  is  not  an  obstruction  within  the  meaning 
or  Section  57  of  that  Act. 

The  owner  of  ground  is  answerable  under  Section  67, 
whether  his  ground  was  made  dirty  by  himself  or 
another. 

The  District  Municipal  Act  is  silent  as 
to  the  authority  by  whom  fines  under  the 
Act  are  to  be  imposed ;  but  we  think  there 
can  be  no  doubt  that  the  Magistrate  is  the 
proper  authority,  and,  therefore,  the  Joint 
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Magistrate,  though  Vice-Chairman  of  the 
Municipal  Committee,  is  competent  to  impose 
fines  on  charges  being  brought  and  prov  d 
before  him.  We  agree  with  the  Sessions 
Judge  that  the  Joint  Magistrate  should  make 
a  record  of  his  proceedings,  taking  down  in 
writing  the  statement  of  the  party  charged? 
and,  when  necessary,  the  evidence  against 
and  for  the  accused  ;  but  if,  on  visiting  a 
locality,  the  Joint  Magistrate  has  ocular  de- 
monstration that  an  offence  has  been  com- 
mitted, we  think  it  would  be  sufficient  for 
him  to  know  and  to  record  what  the  parly 
charged  with  the  offence  had  to  say,  and  then 
proceed  to  pass  sentence. 

With  regard  to  the  fine  imposed  by  the  Joint 
Magistrate,  under  Section  57  of  Act  III.  of 
1864,  Bengal  Legislature,  we  think  the  Joint 
Magistrate's  order  illegal  as  the  tree  which 
obstructed  the  drain  was  blown  down  by  the 
Cyclone,  whereas  the  Section  quoted  refers 
to  some  obstruction  raised  purposely  by  a 
party.  It  is  questionable  whether  the  Mu- 
nicipal Committee  were  not  bound  to  re- 
move this  obstruction  at  their  own  cost.  If 
the  party  wished  to  retain  the  wood,  he 
would  be  bound  to  remove  it  after  due  notice, 
and,  if  he  failed  to  do  so,  the  Committee  might 
do  so. 

We  remit  this  fine. 

We  think  the  Joint  Magistrate  was  right 
as  regards  his  orders  under  Section  67  of  the 
Act.  It  is  no  valid  excuse  for  a  man,  who 
is  bound  by  law  to  keep  his  ground  clean,  to 
say  :  "  I  did  not  make  it  dirty,  but  somebody 
else  did." 


The  24th  June  1865. 

Present :  ^ 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Absconding^  parties — Proclamation  and  attach- 
ment of  property  (not  authorised  for  offences 
funishable  with    6  months*  imprisonment) — 
lections  183  and  184,  Criminal  Procedure  Code. 

Queen  versus  Mud  dun  Mohun  Podar, 

Appeal  against  the  order  of  the  Sessions 
Judge  of  Backergunge,  affirming  that  of 
the  Joint  Magistrate, 

Sections^  183  and  1S4,  Criminal  Procedure  Code 
(proclamation  and  attachment  of  property  of  abscondinsr 
parties),  do  not  apply  to  offences  punishable  with 
imprisonment  extendmf?  to  six  months  only. 

There  is  no  rule  which  requires  a  Magistrate  to 
satisfy  himself  that  a  party  his  absconded^  before 


issuing  a  proclamation  j  but  the  party,  on  suing  to 
recover  his  property,  may  prove  by  evidence  that  be 
had  not  absconded. 

Before  a  Maeistrate  proceeds  to  declare  attached 
property  forfeited,  he  snould  take  evidence  to  prove 
compliance  with  the  formalities  laid  down  by  law  with 
regard  to  proclamation. 

In  this  case  two  objections  are  taken : — /x/, 
that  the  offence  with  which  the  petitioner  is 
charged  being  punishable  only  with  fine 
commutable,  under  Section  69  of  the  Indian 
Penal  Code,  to  imprisonment  not  under  any 
cii:cumsiances  exceeding  six  months,  the 
Magistrate  acted  contrary  to  law  in  proceed- 
ing against  him  under  the  provisions  of 
Chapter  XIV.  instead  of  Chapter  XV.  of  the 
Code  of  Criminal  Procedure ;  2ndiy,  that  the 
petitioner  did  not  attempt  to  evade  process, 
and  the  issue  of  the  proclamation  under 
Section  183  has  not  been  made  inihe  man- 
ner required  by  law. 

The  petitioner  is  charged  under  Sections 
154  and  155  of  the  Penal  Code,  and  a  war- 
rant was  issued  by  the  Joint  Magistrate  on 
5th  September  for  his  apprehension.  The 
return  of  the  Inspector  of  Police  was  to  the 
effect  that  the  petitioner  was  then  at  Bur- 
risaul,  and  he  requested  instructions  whether 
the  warrant  should  be  sent  there  to  be 
served.  On  5ih  September  the  Joint  Magis- 
trate issued  a  proclamation  under  the  provi- 
sions of  Section  1 83  of  the  Code  of  Criminal 
Procedure,  and  at  the  same  time  directed 
the  attachment  of  the  petitioner's  property, 
which,  on  the  12th  October,  the  Joint  Ma- 
gistrate declared  to  be  at  the  disposal  of 
Government,  as  the  petitioner  failed  to  ap- 
pear within  the  time  limited  in  the  procla- 
mation. 

The  first  objection  raised  is  one  of  law.  The 
petitioner  urges  that  the  offence  described  in 
Sections  154,155,  and  1 5 6  of  the  Indian  Penal 
Code  is  punishable  with  fine  only  commutable 
by  Section  67  to  imprisonment  for  six  months, 
if  the  fine  exceed  100  rupees ;  that  for  of- 
fences punishable  by  a  Magistrate  with  im- 
prisonment for  a  period  of  more  than  ax 
months,  under  Chapter  XIV.  of  the  Code  of 
Criminal  Procedure,  the  provisions  of  Chi4>ter 
XII.  for  causing  the  attendance  of  the  ac- 
cused are  made  appealable  by  Section  249  ; 
but  that  the  provisions  of  that  Chapter  are 
not  extended  to  offences  punishable  under 
Chapter  XV,  with  imprisonment  extendii^ 
to  six  months.  In  such  cases  the  usual 
course  is,  first  a  summons,  and  then  a  war- 
rant, or,  should  the  circumstances  require 
it,  a  warrant  is  issued  in  the  first  instance: 
if  the  accused  be  not  apprehended  under 
the  warrant,  the  only  course  to  be  taken 
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is  for  the  Magistrate  to  re-issue  it ;  but  he 
is  not  empowered,  under  the  law,  to  take 
further  proceedings  for  causing  the  attend- 
ance of  the  accused,  such  as  proclamation 
and  attachment,  as  the  provisions  of  Sec- 
tions 183  and  184,  Chapter  XII.,  have  not 
been  extended  to  cases  triable  under  Chapter 
XV.,  though  other  Sections  of  that  Chapter, 
to  secure  the  attendance  of  witnesses,  have 
been — the  Legislature  showing  by  the  mark- 
ed omission  that  it  did  not  intend  to  extend 
the  provisions  of  Sections  183  and  184  to 
offences  punishable  with  imprisonment  up 
to  six  months. 

It  has  already  been  ruled  by  the  Court,  on  a 
reference  made  by  the  Judge  of  Bhaugulpore, 

noted  in  the  margin, 
High    Court  to   Judge  .  that  the  provisions  of 

of^BhauguIpore,  28th  April      gg^tions  1 83  and  1 84 

do  not  extend  to  cases 
triable  by  a  Magistrate  under  Chapter  XV.  of 
the  Code  of  Criminal  Procedure,  and  it  ap- 
pears to  us  that  the  Legislature  purposely 
made  the  omission,  considering  that  for  cases 
falling  under  this  Chapter,  which  are  gener- 
ally of  a  petty  nature,  and  where  the  usual 
course  of  obtaining  the  attendance  of  the 
accused  is  by  summons,  it  was  enough  to 
enforce  that  attendance  by  the  further  pro- 
cess of  a  warrant,  and  ordinarily  the  issue 
of  a  warrant  is  sufficient  for  that  purpose. 
As,  therefore,  the  offence  with  which  the 
petitioner  is  charged  is  punishable  by  fine 
commutable  to  imprisonment  extending  to 
six  months,  w-e  think  the  provisions  are  not 
applicable  to  this  case,  and  all  proceedings 
taken  under  them  must  be  quashed. 

It  is  urged,  further,  that,  looking  at  the 
return  made  by  the  Police  Officer,  it  is  clear 
that  there  was  no  attempt,  on  the  part  of 
the  petitioner,  to  abscond.  Both  the  ^la- 
gistrate  and  Sessions  Judge  have  found,  as  a 
fact,  from  the  evidence  and  the  acts  of  the 
petitioner,  that  he  did  endeavour  to  abscond. 
Though  the  Police  Officer's  return  is  made  in 
language  which  might  lead  to  the  supposi- 
tion that  the  petitioner  had  gone  to  Burri- 
saul  in  the  ordinary  course  of  his  business, 
yet,  if  the  Magistrate  were  satisfied  that  he 
intended  to  abscond  to  avoid  the  service 
of  the  w^arrant,  he  had  authority  to  issue  the 
proclamation,  if  this  had  been  a  case  in  which 
such  procedure  were  authorized  by  law.  The 
law  does  not  lay  down  any  rule  which  a 
Magistrate  must  take  to  satisfy  himself  that 
a  party  is  absconding  before  issuing  a  pro- 
clamation; but,  of  course,  it  is  open  to  ilic 
party  suing  to  recover  his  property,  under 
Section   185  of  the  Code  of  Criminal  Pro- 


cedure, to  prove  by  evidence  that  he  had  not 
done  so.. 

Then,  as  regards  the  objection,  that  the 
proclamation  was  issued  w'ithout  due  formali- 
ty, w^e  observed  that  the  law  (Section  183)  re- 
quires that  "the  proclamation  shall  be  publicly 
read  in  some  conspicuous  place  of  the  town 
or  village  in  which  such  person  usually  re- 
sides, and  shall  be  affixed  on  some  conspicuous 
part  of  the  ordinary  place  of  abode  of  such 
person,  or  on  some  conspicuous  place  of  such 
town  or  village, ''  and  that  "a  copy  of  the  pro- 
clamation shall  also  be  affixed  on  some  con- 
spicuous part  of  the  Court-house  of  the 
Magistrate."  The  law^  has  laid  down  the 
above  niles  as  necessary  formalities  for  the 
due  issue  of  a  proclamation  ;  and  before  the 
Magistrate  proceeds  to  declare  attached  pro- 
perty to  be  at  the  disposal  of  Government,  he 
should  take  evidence  to  prove  that  these 
formalities  have  been  duly  complied  with. 
The  return  of  a  Police  Officer,  though  suffici- 
ent to  enable  the  Magistrate  to  do  certain 
acts,  is,  we  think,  insufficient  to  authorize 
his  infficting  a  heavy  penalty  on  the  accusec^; 
for  such,  no  doubt,  is  the  forfeiture  of  proper- 
ty, and,  therefore,  the  fact  of  the  issue  of 
the  proclamation  with  all  formalities  should 
be  proved  like  any  other  fact  :  for  the  object 
of  the  proclamation  being  to  inform  the  ac- 
cused that  his  attendance  is  required ;  the 
object  of  these  formalities  is  to  ensure  a  due 
proclamation  of  that  proclamation,  so  that 
the  accused  may  not  be  able  to  say  that 
neither  he  nor  any  of  his  people  were 
aware  that  his  attendance  was  required  by 
the  Magistrate.  In  this  case,  however,  the 
petitioner  admits  that  he  was  aware  of  the 
issue  of  a  warrant,  and  applied  to  the  Ma- 
gistrate to  appear  by  agent  before  the  period 
entered  in  the  proclamation  had  expired,  and 
(in  time  to  admit  of  his  appearing  in  per- 
son when  that  application  was  rejected,  so 
that  he  could  not  plead  ignorance ;  and,  had 
this  been  a  case  to  which  the  provisions  of 
Sections  183  and  184  were  applicable,  we 
should  have  rejected  the  appeal.  As  it 
is,  we  must  reverse  the  orders  of  both  the 
Lower  Courts. 


The  26th  June  1865. 

Present : 
The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Witnesses  for  the  defence  (examination  of). 

Referred  under  Section  ^j^  0/  Act  XXV, 
of  186 1 J  and  Circular  Order  No.  iS, 
dated  the  i^th  July  1863, 
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Queen  versus  Abdool  Setar. 

An  accused  person  is  entitled  to  have  the  witnesses, 
named  in  his  defence,  examined. 

■ 

Read  a  reference  from  the  Sessions  Judge 
of  Hooghly,  dated  19th  instant. 

We  entirely  concur  with  the  view  taken 
of  this  case  by  the  Sessions  Judge.  The 
accused  in  the  case  of  the  Queen  versus 
Abdool  Setar  is  clearly  entitled  to  have  the 
witnesses  (whom,  we  observe,  he  distinctly 
named  in  his  defence)  examined. 

The  provisions  of  Circular  Order  No.  18 
of  the  1 2th  December  1861  do  not  apply  to 
this  case.  The  present  case  was  not  one 
necessarily  triable  in  the  Sessions  Court,  and 
the  accused  had,  therefore,  no  opportunity  of 
citing  witnesses  at  a  later  stage  of  the  case 
and  before  a  higher  tribunal.  The  order  and 
sentence  passed  by  the  Deputy  Magistrate 
is  annulled.  The  records  of  the  case  must 
be  returned  with  directions  that  the  witnesses 
for  the  defence  of  the  accused  be  examined, 
and  a  proper  order  passed. 


The  26th  June  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Theft  in  dwelling-honse,  &c.— Whipping^. 

Queen  versus  Junghoo  Khan  and  Tussuduk 

Hossein. 

Committed  by  the  Assistant  Magistrate,  and 
tried  bv  the  Sessions  Judge  of  Patna,  on 
a  charge  0/^^  Theft. '' 

Whipping  may  be  substituted  for  any  other  punish- 
ment  for  the  offence  of  theft  in  a  dwelling-house,  &c. 

This  trial  was  conducted  with  a  Jury.       } 

The  petition  of  appeal  raises  no  point  of 
law. 

The  conviction  and  sentence  appear  to  be 
legal,  and,  under  all  the  circumstances,  ihe 
punishment  awarded  is  not  too  severe.  The 
appellants  were  convicted  of  seven  distinct 
offences  under  Section  380  of  the  Indian  Pe- 
nal Code.  The  infliction  of  stripes  under  the 
provisions  of  Section  2,  Act  VI.  of  1864,  in 
lieu  of  any  other  punishment,  is  legal  for  an 
offence  defined  by  Section  380  of  the  Indian 
Penal  Code.  It  was  not  an  additional  punish- 
ment. 

The  appeals  are  rejected. 

The  Sessions  Judge  should  have  sent  a 
copy  of  his  charge  to  the  Jury  with  the  peti- 
tion of  appeal. 


The  26ih  June  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Dismissal  of  case  by  Deputy  Mas^istrate 

for  default. 

Queen  versus  Chundrai  Sikdar  and  others. 

Re/erred  under  Sections  j^j  and  42s  of  the 

Code  of  Criminal  Procedure, 

The  Deputy  Mag-istrate  did  not  act  illegally  in  dis- 
missing the  case  when  the  complainant  did  not  appear 
on  the  day  fixed. 

In  this  case  we  concur  with  the  Sessions 
Judge  that  Section  180  of  the  Criminal  Pro- 
cedure Code  does  not  apply. 

The  Deputy  Magistrate  did  dismiss  the 
case,  because  there  was  no  ground  for  pro> 
ceeding  with  it.  The  Section  under  which 
the  case  was  dismissed,  because  the  com- 
plainant did  not  appear  with  his  witnesses 
on  the  day  appointed,  appears  to  be  Section 
259  ;  and  there  can  be  little  doubt  that,  under 
the  strict  letter  of  the  law,  the  Deputy  Ma- 
gistrate was  justified  in  dismissing  the  case 
under  that  Section  when  the  complainant 
was  not  present,  though  there  had  been  no 
question,  till  then,  of  the  appearance  of  the 
accused. 

We  think  that  the  Deputy  Magistrate 
would  have  exercised  a  sounder  discretion 
had  he  waited  a  short  time  to  see  if  the 
witnesses  would  appear,  or  if  he  had  not  dis- 
missed the  case  until  the  close  of  the  day; 
but,  looking  to  the  statement  of  the  complais- 
ant, it  does  not  seem  that  the  charge  was  of  an 
aggravated  nature,  or  that  any  great  violence 
had  been  exercised  on  the  complainant. 

Had  the  charges  been  of  a  kind  exclusive- 
ly triable  by  the  Court  of  Session,  the  Ses- 
sions Judge  might  himself  have  dealt  with 
the  case  under  Section  435  of  the  Criminal 
Procedure  Code.  The  ofJFences  charged  were 
not  necessarily  triable  at  the  Sessions.  But 
charges  under  either  Section  342  or  347  of 
the  Penal  Code  are  triable  by  the  Magistrate, 
and,  under  all  the  circumstances,  we  do  not 
think  that  anything  more  need  be  done.  The 
Sessions  Judge  should  furnish  the  Deputy 
Magistrate  wiih  a  copy  of  our  opinion  for 
his  guidance  in  future. 
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The  27th  June  1865. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Abetment — Issue  of  false  certificate  of 
Summons. 

Queen  versus  Hissamuddeen. 

Committed  hy  the  Magistrate  of  Bancoorahy 
and  tried  by  the  Sessions  Judge  of  West 
Burdwan^  on  a  charge  of  abetment  of  issu- 
ing a  certificate  required  by  law  to  be 
given,  knowing  it  to  be  false  on  a  material 
point. 

Abetment  of  the  issue  of  a  false  certificate  of  sum- 
mons. Although  there  was  no  chowkeedar  in  the 
village  of  the  name  appearing  on  the  receipt  acknow- 
ledging due  service,  the  prisoner  was  acquitted  in  the 
absence  of  proof  of  guilty  knowledge  of  belief,  it  being 
probable  that  he  (an  utter  stranger  in  the  village)  was 
deceived  by  the  villagers. 

This  is  a  novel  case,  and,  as  such,  I  have 
very  carefully  perused  the  whole  of  the 
proceedings  in  the  original  vernacular. 

The  prisoner  is  a  peadah  of  the  Bancoo- 
rah  Collectorate.  It  appears  that  he  had 
held  that  office  for  six  or  seven  months 
prior  to  the  present  trial.  The  facts  of 
the  case  appear  to  be  briefly  as  follows. 
One  Motee  Loll  Roy  brought  a  suit  for  ar- 
rears of  rent  for  the  years  1268,  1269,  and 
1270,  amounting  to  rupees  117-10-18-1, 
against  Gopal  Pari  and  Rooplall  Pari.  The 
issues  raised^  in  the  suit  upon  the  pleadings 
were:  First— Is  the  jummaof  the  defendants 
payable  in  sicca  or  Company's  rupees  ?  ^^- 
coftdly — Is  the  arrear  or  any  portion  of  it 
due  or  not  }  The  Assistant  Collector  dis- 
missed the  suit,  holding  that  the  jumma 
was  payable  in  Company's  rupees,  and  that 
the  arrears  were  not  due  ;  special  damages 
were  awarded  to  the  defendants  under  the 
provisions  of  Act  VI.  of  1862.  In  appeal 
the  decision  of  the  Assistant  Collector  was 
affirmed. 

It  appears  that,  in  the  answer  of  one  of 
the  defendants,  or  Rooplall  Pari,  before  the 
Assistant  Collector,  the  said  party  averred 
.  that  the  summons  had  not  been  served  upon 
him  personally,  or  affixed  to  the  door  of  his 
house,  and  that  he  should  have  known  no- 
thing of  the  suit  had  he  not  casually  heard 
of  its  institution.  He  further  alleged  that 
there  was  no  such  chowkeedar  in  the  village 
In  which  he  resided  as  Modoo  M)tee,  whose 
name  appears  as  a  witness  on  the  receipt, 
acknowledging  the  due  service  of  the  sum- 
mons, the  chowkeedar  of  the  village  being 
one  Seeboo  Dome. 

Vol,  III. 


Upon  this  the  Assistant  Collector  held  a 
proceeding,  and  made  over  the  prisoner,  the 
peadah  Hissamuddeen,  to  the  Magistrate. 

The  Magistrate,  Mr.  Wells,  after  taking 
the  answer  of  the  peadah,  and  evidence  to 
the  fact  that  there  was  no  chowkeedar  by 
name  Modoo  Mytee,  committed  the  prisoner  * 
to  take  his  trial  on  the  following  charge 
before  the  Sessions  Judge  : — "  With  vo- 
luntarily causing  the  Nazir  of  Bancoorah 
Collectorate  to  sign  or  issue  a  certificate  re- 
quired hy  Section  46  of  Act  X.  of  1859, 
knowing  that  such  certificate  was  false  in  a 
material  point ;  and  that  he  has  thereby  com- 
mitted an  offence  punishable  under  Section  197 
of  the  Indian  Penal  Code,  and  has  committed 
an  offence  punishable  (sic  in  orig.)  under 
Section  109  of  the  Indian  Penal  Code 
within  the  cognizance  of  the  Court  of  Ses- 
sion." 

As  the  Magistrate's  grounds  for  committing 
the  prisoner  are  very  brief,  I  extract  them  : 

"  There  can  be  no  question,  I  think,  that 
the  accused  never  visited  the  village  or 
ser\*ed  the  process,  which  he  gave  the  Nazir 
to  understand  he  had  duly  executed." 

The  Sessions  Judge,  Mr.  W.  T.  Tucker, 
found  that  the  offence  established  against 
the  prisoner  was — 

"Abetment  of  the  issuing  of  a  certificate 
required  by  law  to  be  given,  knowing  such 
certificate  to  be  false  in  a  material  point. " 

The  sentence  passed  is  one  year's  rigor- 
ous imprisonment. 

The  gist  of  the  offence  in  this  instance  is 
clearly  the  intention  of  the  prisoner.  The 
question  is,  did  the  prisoner  know  or  believe 
that  the  certificate  of  service  of  summons 
which  he  filed  w^as  false  in  a  material  point  ? 
I  think  that  the  prisoner  is  entitled  to  an 
acquittal.  It  is  not  disputed  that  he  w^as  an 
utter  stranger  in  the  village  in  which  the 
parties  to  the  Act  X.  suits  resided.  It  is 
also  clear  that  he  is  a  peadah  of  some  few 
months'  standing,  knowing  nothing  of  the 
parties;  he  goes  to  the  village,  the  house  of  the 
defendant  in  the  Act  X.  suit  is  pointed  out  to 
him  by  the  plaintiff — a  house  said  to  be  the 
residence  of  the  defendant.  The  defendant 
is  not  found  at  home ;  the  prisoner  affixes 
the  summons  to  the  principal  door  of  the 
homestead,  and  gets  a  receipt  signed  by  a 
party  styling  himself  chowkeedar.  It  may 
be  that  there  is  no  chowkeedar  in  the  vil- 
lage of  the  name  of  Modoo  Mytee,  but  that 
there  is  a  Modoo  is  admitted.  Nothing  is, 
therefore,  more  probable  than  that  the  peadah, 
the  prisoner,    was    told    by    somebody    on 
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behalf  of  the  plaintiff,  who  wished  to  have 
the  suit  tried  ex  parte,  that  the  witness  Modoo 
was  a  chowkeedar.  Not  being  able  to  satisfy 
myself  of  the  guilty  knowledge  or  belief 
of  the  prisoner,  1  would  acquit  him.  The 
papers  must  be  submitted  to  my  colleague, 
Mr.  Justice   Seton-Karr. 

Seton-Karr,  J. — It  seems  very  remark- 
able that,  after  all  the  alleged  non-ser- 
vice of  the  summons,  the  defendants  in  the 
rent-case  did  appear,  and  did  answer  the 
plaintiff's  claim. 

I  distrust  the  statement  .that  the  sum- 
mons was  never  served,  and  that  they  only 
heard  by  chance  of  the  rent-case.  Now,  the 
statement  is  the  sole  foundation  for  the  trial 
and  eventual  conviction  of  the  peon  for  abet- 
ment of  the  issue  of  a  false  certificate. 

I  think  the  peon's  story  consistent  and 
probable,  and  at  any  rate  this  is  a  case  in 
which  he  is  fully  entitled  to  any  reasonable 
doubts  ;  my  own  belief  is,  that  he  served  the 
summons  which  he  had  no  interest  in  not 
serving,  and  was  deceived  by  the  villagers, 
who  gave  him  false  names.  The  prisoner  is 
released. 


The  29th  June  1865. 

Present  : 
The  Hon'ble  F.  A.  Gloyer,  Judge, 

Records  of  preFious  convictions  (to  be  put  in  at 

close  of  trial). 

Queen  versus  Shiboo  Mundle. 

Committed  by  the  Deputy  Magistrate  of 
Burdwan,  and  tried  by  the  Sessions 
Judge  of  West  Burdivan^for  theft,  &*€, 

Records  of  previous  convictions  should  not  be  put  in 
until  the  close  of  the  trial,  as  they  can  only  be  used 
after  conviction  in  determining  the  measure  of  punish- 
ment. ' 

This  is  a  clear  case.  The  prisoner  was 
caught  making  off  with  the  stolen  bullocks, 
and,  on  being  questioned  about  them,  made 
his  escape,  leaving  the  animals  behind  him  ; 
he  was  followed,  and  again  questioned,  but 
again  he  contrived  to  make  off.  His  de- 
fence is  enmity — a  plea  not  in  the  least  estab- 
lished. Against  him  is  the  abundantly  proved 
fact,  that  he  was  found  making  off  with  the 
'  bullocks,  which  had  been  stolen  some  days 
previous,  and  that  he  not  only  refused  to 
give  any  account  of  the  animals,  but  ran 
off  directly  he  was  questioned. 

He  appears  to  have  been  once  before  im- 
prisoned for  cattle-stealing.  I  see  no  reason, 
therefore,   to   interfere  with   the  conviction 


under  Section  411  of  the  Penal  Code,  and 
reject  the  appeal. 

I  remark,  however,  for  the  Sessions  Judge's 
future  guidance,  that  records  of  previous 
convictions  should  not  be  put  in  until  the 
trial  is  concluded.  The  previous  conviction 
of  the  prisoner  for  cattle-stealing  conld 
have  been  no  proof  against  him  in  the  pre- 
sent  case,  and  could  only  have  been  used 
after  conviction  in  determining  the  measure 
of  punishment. 


The  4th  July  1865. 
Present  : 

The  Hon'ble  C.  Steer,  Judge. 

Destruction  of  a  valuable  security — ^Tear- 
ing' a  pottah. 

Queen  versus  Nittar  Mundle. 

Committed  by  the  Joint  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Midna- 
pore,  on  a  charge  of  defacing  a  documeni 
purporting  to  be  a  valuable  security, 
under  Section  ^yj  of  the  Indian  Penal 
Code. 

The  tearing  up  of  a  pottah  is  the  destructioii  of  a  valu- 
able security  within  the  meaning  of  Section  477  of  the 
Penal  Code. 

The  evidence  establishes  that  the  prisoner 
took  and  tore  up  a  pottah,  and  that  is  a  do- 
cument which  is  a  valuable  security.  The 
conviction  and  sentence  under  Section  477 
is  legal,  and  there  is  no  ground  for  the 
appeal.  , 

The  6th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp,  W.  Jackson,  and 
F.  A.  Glover,  Judges. 

Murder — Culpable  Homicide  not  amoonting' 

to  Murder. 

Queen  versus  Beria  Bazikur  and  another. 

Committed  by  the  Assistant  Magistrate, 
and  tried  by  the  Sessions  Judge  of  Rung- 
pore,  on  a  charge  of  Culpable  Homicide, 
under  Section  304  of  the  Indian  Penal 
Code. 

The  Sessions  Judge,  having  found  the  prisoners  gtiifty 
of  striking  the  deceased  with  the  knowledge  that  the 
act  was  likely  to  cause  death — in  other  words,  gviHy 
of  murder — convicted  and  punished  them  for  culpable 
homicide  not  amounting  to  murder.  Case  remanded 
for  a  new  trial  {Jackson,  J.^  dissenting). 

Glover,  J. — The  Sessions  Judge  has  con- 
victed the  prisoners  of  culpable  homicide 
not  amounting  to  murder,  under  Section  304 
of  the  Penal  Code,  and  has  sentenced  them 
to  five  years'  rigorous  imprisonment. 
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This  conviction  is  opposed  to  the  evidence 
and  to  the  Sessions  Judge's  own  summing 
up.  He  finds  the  prisoners  guihy  of  strik- 
ing the  deceased  with  '*  the  knowledge  that 
the  act  was  likelv  to  cause  death."  This  is 
specially  the  meaning  of  Clause  4  of  Section 
300  of  the  Penal  Code,  and,  under  that  Sec- 
tion, the  crime  held  by  the  Sessions  Judge  to 
be  proved  against  the  prisoners  is  not  cul- 
pable homicide  not  amounting  to  murder,  but 
murder  itself. 

It  has  already  been  ruled  by  this  Court  in 
the  case  of  Jobur  Mahomed  and  another, 
dated  28th  December  1864,  that,  where  a  con- 
viciion  is,  from  the  Sessions  Judge's  own 
showing,  erroneous  in  law,  the  case  should  be 
remanded  with  directions  to  record  a  legal 
finding  on  the  evidence,  and  to  pass  sentence 
in  accordance  therewith  ;  as  this  Court,, al- 
though empowered  by  Section  419  of  the 
C'ode  of  Criminal  Procedure  to  alter  the 
finding  and  sentence  of  the  Sessions  Judge, 
could  not  impose  the  lightest  of  the  punish- 
ments allowed  by  law  for  the  crime  of  which 
the  prisoner  had  been  really  convicted  with-  i 
out  enhancing  that  already  imposed.  ' 

Following  this  precedent,  1  think  that  this  ! 
case  should  be  sent  bak  to  the  Lower  Court, 
with  directions  to  come  to  a  legal  finding 
on  the  evidence  which  the  Judge  admits  to  be 
trustworthy,  and  to  pass  such  a  sentence  as 
the  law  directs.  In  the  present  case,  the 
prisoners  have  been  found  guilty  of  murder, 
although  th«  conviction  and  punishment  have 
been  for  culpable  homicide  not  amounting 
to  murder. 

Jacksony  J, — I  would  not  remand  this 
case.  There  was  an  altercation  between  the 
prisoners  and  the  villagers.  The  prisoner's 
witnesses  say  that,  as  they  were  passing  along 
the  road  (a  large  encampment  of  women  and 
cattle),  the  cattle  strayed  with  the  villagers 
into  the  villagers'  field.  The  villagers  state 
that  the  prisoners  and  their  women  went  into 
the  field  to  eat  the  sugar-cane,  and  that,  in 
the  dispute  which  ensued  consequently,  the 
prisoners  struck  the  blows,  one  of  which 
caused  the  death  of  one  of  the  villagers. 
The  Civil  Surgeon's  evidence  proves  that 
only  two  blows  were  struck,  but  that  one  of 
them  was  very  severe,  penetrating  to  the 
brain,  and  fracturing  the  skull.  It  does  not 
appear  in  evidence  which  of  the  prisoners 
struck  this  blow,  and  the  witnesses  all  de- 
pose that  it  was  a  blow  with  a  lattee^  and  not 
with  any  cutting  instrument.  There  is  no 
proof  that  the  prisoners  received  any  provo- 
cation before  they  assaulted  the  villager 
who    was    killed.    The    villagers    will    not 


mention  that  circumstance,  and  the  prisoners 
deny  that  they  killed  the  man,  or  had  any 
dispute  with  him  personally.  But,  looking 
to  all  the  circumstances  that  there  were  only 
four  men  belonging  to  the  prisoner's  party, 
and  a  very  large  number  of  women  and  cattle, 
I  doubt  if  the  prisoners  would  have  attacked 
the  villagers  unless  they  had  been  provoked 
in  some  way.  Had  the  Sessions  Judge  made 
a  more  careful  examination  of  the  prisoner's 
witnesses,  I  feel  certain  this  would  have  been 
elicited. 

However  this  may  be,  I  am  not  satisfied 
that  the  prisoners  who  struck  the  blow 
either  intended  to  cause  death,  or  struck  it 
with  the  intention  of  causing  such  bodily 
injury  as  was  likely  to  cause  death. 

We  must  look  to  all  the  circumstances  of 
the  case  to  see  what  the  prisoner's  intention 
was,  and  there  is  no  evidence  whatever  upon 
which  it  is  satisfactorily  proved  to  my  mind 
that  the  prisoners  in  any  way  intended  to 
cause  death  or  bodily  injury  sufficient  to  cause 
death.  But  the  prisoner,  who  struck  the 
blow  which  killed  the  villager,  must  have 
known  that  a  blow  on  the  head  with  a  laitee 
was  likely  to  cause  death  ;  and  as  he  chose  to 
run  the  risk -of  inflicting  this  blow,  he  com- 
mitted the  offence  of  culpable  homicide,  and 
his  companion,  who  was  present  abetting  in 
the  assault,  committed  the  same  offence.  As 
it  is  not  certain  which  prisoner  inflicted  the 
blow  which  caused  death,  I  would  reduce 
the  sentence  of  three  years'  imprisonment.  It 
does  not  appear  to  me  to  be  a  case  calling 
for  severe  punishment. 

Kemp,  J. — I  entirely  concur  with  Mr.  Jus- 
tice Glover.  This  appears  to  me  to  be 
a  very  bad  case.  The  two  prisoners,  who 
belong  to  a  wandering  tribe,  gipsies,  entered 
a '^sugar-cane  field  for  the  purpose  of  plunder- 
ing it.  The  villagers,  and  amongst  them 
the  deceased,  naturally  remonstrated.  The 
prisoners  then  and  there  set  upon  the  villagers, 
and  killed  the  deceased  ;  his  skull  was  frac- 
tured. The  Sessions  Judge,  Mr.  Fowle,  in 
his  remarks,  observes  "  that  the  Court  cannot 
but  look  upon  such  violent  use  of  a  heavy 
weapon  like  a  bamboo  in  any  other  light  than 
an  act  done  with  the  knowledge  that  it  was 
likelv  to  cause  death."  I  cannot  understand 
how  the  Sessions  Judge  could  convict  of  any 
offence  short  of  murder,  when  he  was  of 
opinion  that  the  act  done  was  so  imminent- 
ly dangerous  that  the  knowledge  that  it  was 
likely  to  cause  death  must  be  inferred.  {^See 
Explanation,  Section  300  of  the  Indian  Penal 
Code.) 
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My  learned  colleague,  Mr.  Justice  Glover, 
proposes  to  send  back  the  case  in  order  that 
the  Judge  may  come  to  a  legal  finding. 

I  would,  acting  as  a  Court  of  Revision, 
under  Section  405,  order  a  new  trial.  The 
prisoners  have  not  pleaded  to  the  graver 
charge  of  murder  ;  the  charge  must,  there- 
fore, be  remanded,  and  the  provisions  of  Sec- 
tions 244,  245,  246,  and  247  of  the  Code  of 
Criminal  Procedure  carefully  attended  to. 
After  recording  the  pleas  of  the  prisoners, 
the  Judge  will  pass  a  legal  sentence. 

Glover,  J, — After  reading  the  remarks  of 
Mr.  Justice  Kemp,  I  concur  with  him  in 
remanding  the  case  for  a  new  trial. 


The  7th  July  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Murder — Culpable  homicide  not  amounting 

to  Murder. 

Queen  versus  Mahomed  Elim  Abdool 

Kurreem  and  Abdool  Ghunee. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sylhet  on  a 
charge  0/ murder. 

The  absence  of  premeditation  will  not  reduce  the 
crime  for  murder  to  culpable  homicide  not  amounting 
to  murder. 

Glover,  J. — The  evidence  in  this  case  has 
been  recorded  by  the  Sessions  Judge  in  a 
very  mesigre  and  unsatisfactory  way;  and 
had  the  matter  been  one  of  any  difficulty,  I 
should  have  felt  obliged  to  remand  the  case 
for  a  more  complete  enquiry.  There  can  be 
no  doubt,  however,  that  the  deceased  met 
with  his  death  at  the  hands  of  the  prisoners, 
and  the  only  point  for  consideration  is,  of 
what  degree  of  homicide  the  prisoners  are 
guilty  ?  ^ 

The  Sessions  Judge  has  convicted  them 
under  Section  304  of  the  Penal  Code,  on  the 
ground  that  the  killing  was  not  premeditat- 
ed ;  but  in  this  he  has  committed  an  error  of 
law.  The  Penal  Code  nowhere  makes  pre- 
meditation a  necessary  concomitant  to  mur- 
der. Whatever  the  motive  may  be,  or  whe- 
ther or  not  any  motive  whatsoever  be  dis- 
coverable, the  sole  point  for  enquiry  is,  whether 
the  person  infliciing  the  injury  did  so  with 
the  knowledge  that  it  would  cause  death,  or 
•  that  it  was  likely  to  have  that  effect ;  if  he 
acted  with  that  knowledge,  the  crime,  unless 
specifically  exempted,  comes  under  none  of 
the  exceptions,  and  is  culpable  homicide  under 
Section  300,  in  other  words  "murder." 


Now,  in  the  present  case,  the  Sessions 
Judge  has  gone  simply  on  the  want  of  pre- 
meditation, adding,  curiously  enough,  the  re- 
mark that  the  deceased  gave  the  prisoners  no 
provocation.  It  is  proved  beyond  question, 
by  the  medical  evidence,  that  the  injuries 
inflicted  on  the  deceased  were  of  a  most  des- 
perate nature ;  the  bones  of  the  skull  were 
driven  into  the  brain,  ^nd  the  weapons  used 
were  heavy  bamboo  banghy  sticks,  weighing 
nearly  5  lbs.  a  piece.  The  nature  of  the  in- 
juries shows,  conclusively,  that  the  p»ersons 
inflicting  them  must  have,  at  the  least,  known 
that  they  were  likely  to  cause  death ;  and 
all  consequences  must  be  presumed  against 
men  who  beat  another's  skull  into  number- 
less pieces  with  weapons  that  might  natuiallj 
be  expected  to  produce  such  a  result. 

The  crime,  as  proved  by  the  evidence,  ap- 
pears to  be  nothing  short  of  murder  under 
Section  300  of  the  Penal  Code ;  and  as  the 
Judge  has  convicted  of  the  lesser  offence 
under  Section  304  on  a  mistake  of  law,  1 
think  that  the  case  should  be  sent  back  for 
him  to  come  to  a  legal  finding. 

This  Court,  as  a  Court  of  Appeal,  cannot 
enhance  any  sentence :  and,  therefore,  al- 
though I  could  alter  the  conviction  for  cul- 
pable homicide  not  amounting  to  murder  to 
murder  itself,  I  could  not  interfere  with  the 
sentence,  or  pass  either  of  the  only  sentences 
allowed  bv  law.  I  think,  therefore,  that  the 
Judge  should  be  directed  to  find  on  the  e?i- 
dence  whether  the  killing  was'  done  with 
the  knowledge  of  likelihood  that  it  wonM 
cause  death  ;  if  he  finds  it  so,  and  that  none 
of  the  exceptions  apply,  he  should  convict 
the  prisoners  of  murder,  and  pass  sentence 
either  of  death  or  of  transportation  for  life. 

The  papers  must  be  laid  before  another 
Judge. 

Kemp,  J. — I  quite  concur  with  Mr.  Justice 
Glover,  that  the  evidence  is  amply  sufficient 
to  sustain  a  conviction  of  "murder." 

The  cranium  of  the  deceased  was  com- 
pletely smashed,  and  several  pieces  of  bones 
were  buried  in  the  substance  of  the  brain. 
The  Medical  Officer,  in  answer  to  a  quesiioB 
as  to  the  probable  number  of  blows  inflicted, 
replied  :  '*  The  whole  head  was  a  mass  of 
"  bruises ;  it  is  impossible  to  say  how  many 
*•  blows  were  given.'' 

It  is  in  evidence  that  the  deceased  remon- 
strated  with  the  three  prisoners,  becan^ 
they  cut  a  crop  belonging  to  him.  The  pn* 
soners,  a  father  and  his  two  sons,  then 
and  there,  $et  upon  the  deceased,  sind  bcft 
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him  with  heavy  sticks  in  a  cruel  manner. 
It  may  be  that  the  act  was  not  premeditated, 
and  this  fact  may.  doubtless,  be  taken  into 
consideration  in  awarding  punishment ;  but 
the  absence  of  premeditation  will  not  reduce 
the  crime  from  murder  to  culpable  homicide 
not  amounting  to  murder. 

Culpable  homicide  is  murder,  unless  it 
comes  under  some  one  of  the  exceptions  laid 
down  in  the  Penal  Code.  This  case  does 
not  come  under  any  of  the  exceptions.  The 
prisoners,  without  any  provocation,  the 
Sessions  Judge  admits,  used  heavy  sticks — 
all  the  blows  were  aimed  at  the  head  of  the 
deceased,  whose  skull  was  literally  smashed 
to  pieces ;  the  prisoners  must  have  known 
that  their  acts  were  so  imminently  dangerous 
that  they  must,  in  all  probability,  have  caused 
death  or  such  bodily  injury  as  was  likely  to 
cause  death ;  they  are,  therefore,  clearly  guilty 
of  murder,  and  nothing  short  of  murder. 

As  a  Court  of  Revision,  I  would  order  a 
new  trial.  The  prisoners  were  charged  with 
culpable  homicide  not  amounting  to  murder, 
and  they  have  not  pleaded  to  the  graver 
charge.  The  Sessions  Judge  must  amend 
the  charge  under  Section  244  of  the  Code  of 
Criminal  Procedure.  The  trial  may  be  im- 
mediately proceeded  with,  unless  the  Ses- 
sions Judge  be  of  opinion  that  the  accused 
persons;  will  be  prejudiced  in  their  defence 
by  so  doing  ;  in  that  case,  the  Sessions  Judge 
will  proceed  under  Section  246  of  the  Code. 
The  accused  may  be  permitted  to  re-call  and 
e^^amine  any  witnesses  for  the  prosecution, 
who  may  have  been  examiped  on  the  first 
trial.  On  the  completion  of  the  trial,  the 
Sessions  Judge  will  pass  a  legal  sentence. 

Glover,  y.— After  reading  the  remarks 
of  Mr.  Justice  Kemp.  I  concur  in  ordering 
a  new  trial. 


his  meal  is  not  ready,  in  such  manner  as  to 
cause  her  death  by  rupture  of  the  spleen. 

The  Jur}*,  on  the  evidence  which  is  clearly 
explained  by  the  Sessions  Judge,  ignored 
the  graver  charges,  and  found  that  the  pri- 
soner was  guilty  of  grievous  hurt ;  similar 
findings  and  convictions  have  been  upheld 
in  very  similar  cases  by  the  High  Court. 

There  is  nothing,  as  it  appears  to  me, 
illegal  or  incorrect  in  such  a  finding  on  the 
evidence  as  reported  ;  and  certainly  there 
cannot  be  the  slightest  ground  for  any  miti- 
gation of  the  moderate  punishment  inflicted. 

I  reject  the  appeal. 


The  loth  July  1865.  . 
Present : 

The  Hon'ble  W.  S.  Seton-Karr,  ^udge. 

Prisoner  charged  with  graver  offence,  but 
convicted  of  lesser  offence. 

Queen  versus  Satoo  Sheikh. 

CommiiUd  by  the  Assistant  Magistrate  of 
Bongong,  and  tried  ^j'  the  Officiating 
Sessions  Judge  o/Nuddea. — Crime  charged^ 
culpable  homicide  amounting  to  murder, 

A  Jury  may  ig^nore  the  graver  charges  on  which  a 
prisooer  is  tried,  and  find  him  guilty  of  a  lesser  one  on 
the  evidence. 

The  appeal  appears  to  be  out  of  time. 
But  this  is  one  of  those  very  common  cases 
ill  which  a  husband  b^ats  his  wife,  because 


The  nth  July  1865. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  G. 
Campbell,  Judges, 

Culpable  Homicide  not  amounting  to  Murder — 
Affrays  respecting  land— Rifi^ht  of  private  de- 
fence of  property— Unla-vvitil  Assembly. 

Queen  versus  Mitto  Sing,  Ghoghan  Sing, 
Nilkunt  Sing,  Begum  Sing,  Nuck  Ched 
Sing,  Moorut  Sing,  Sheho  Seehoy  Sing, 
Beda  Sing,  Kerut  Sing,  Gheema  Sing,  and 
Jhumun  Sing. 

Committed  by   the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Patna, 

In  an  affray  respecting  land  one  of  the  ag'gressive 
party  was  killed.  The  prisoners,  who  were  exercisine 
the  right  of  private  defence  of  propertv,  were  acquitted 
by  the  Jury  of  culpable  homicide,  but  convicted  of 
noting.  Held  that  the  prisoners,  not  being  legally 
guilty  of  culoable  homicide,  were  not  legally  guilty  of 
any  other  offence  coupled  with  rioting,  and,  not  being 
rioters,  or  members  of  an  unlawful  assembly,  could 
claim  the  benefit  of  Section  104,  Penal  Code. 

Campbell y  J. — This  case  arises  out  of  an 
affray  respecting  lands  between  two  parties  of 
s^rmed  Rajpoot  villagers  in  a  village  in  Behar. 

One  of  the  party  opposite  to  that  of  the 
prisoners  was  killed,  and  certain  persons 
(Shunkar  Sing  and  others)  have  already  been 
convicted  of  culpable  homicide,  and  sentenced 
to  one  year's  imprisonment ;  it  being  the  opi- 
nion of  this  Court  (by  whom  the  sentence 
was  mitigated)  that,  under  the  circumstances 
of  aggression  by  the  other  party,  the  offence 
was  not  of  a  deep  dye. 

The  present  appellants,  who  are  of  the 
same  party  as  Shunkar  Sing,  have  been  put 
on  their  trial  in  the  case  now  before  the 
Court  on  charges  of  culpable  homicide  and 
rioting.  It  does  not  seem  to  be  suggested 
that  any  of  them  struck  the  blow  which 
caused  deceased's  death  (which  evidence, 
I  think,   attributes  to  some  of  the  persons 
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before  convicted);  but  the  case  for  the  prose- 
cution is  that,  as  the  actual  perpetrator  and 
the  present  prisoners  were  banded  together 
for  the  commission  of  the  offence,  they  are 
liable  for  the  results.  The  case  was  tried 
by  Jury.  The  charge  of  the  Judge  shows 
that  he  had  gone  into  the  case  in  a  thorough 
and  complete  way,  such  as  alone  can  fairly 
secure  the  best  use  of  the  Jury  system.  If 
ever}'  case  was  as  thoroughly  sifted  by 
Judges,  much  advantage  might  be  derived 
from  the  use  of  Juries.  He  has  brought  out 
the  questions  of  facts  proper  to  be  left  to 
the  Jury,  and  has,  in  good  faith,  left  them  en- 
tirely to  the  Jury  in  a  way  which  might 
sen^e  as  a  model  for  such  cases  ;  and,  especi- 
ally, he  has  addressed  himself  of  that  which 
I  have  before  observed  to  be  too  frequently 
neglected  in  affray  cases,  ^7«.,  to  find  which 
party  was  the  aggressor,  and  whether  either 
exercised  wholly  or  to  some  degree  a  right 
of  private  defence.  To  ascertain  this,  and 
to  guide  his  judgment  in  regard  to  the  seve- 
rity of  the  sentence,  he  had,  before  taking  the 
verdict  of  guilty  or  not  guilty,  put  some  spe- 
cific questions  to  the  Jury.  This  practice 
is,  I  think,  in  such  a  case,  worthy  of  all  com- 
mendation. It  is  not  expressly  provided  for 
in  the  Code  of  Criminal  Procedure,  but  there 
is  nothing  there  inconsistent  with  such  a 
practice ;  and,  as  I  have  had  considerable 
practical  experience  of  trial  by  Jury  in  Eng- 
land (though  more  in  civil  than  in  criminal 
cases),  1  may  add  that  the  practice  of  putting 
specific  questions  to  the  Jury  is  not  uncom- 
mon there. 

In  this  case,  then,  the  Jury  substantially 
find  that  the  riot  was  "  the  result  of  the 
deliberate  collections  of  men  by  both  parties ;" 
further,  that  the  scene  of  the  riot  was  Shun- 
kar's  field,  and  that  the  opposite  parties  were 
the  aggressors.  (It  seems  that  there  had 
been  litigations  between  the  parties  about 
the  field,  and  that  Shunkar's  right  and  pos- 
session had  been  legally  decided  in  his  favor.) 
Upon  the  facts,  and  the  Judge's  charge,  they 
acquitted  the  prisoners  of  culpable  homi- 
cide, and  convicted  them  of  rioting. 

The  point  urged  by  the  appellant's  pleader 
is  that,  as  the  prisoners  have  been  acquitted 
of  the  culpable  homicide,  and  the  other  party 
are  found  to  be  the  aggressors  on  the  field  of 
their  party,  they  were  not  members  of  any 
unlawful  assembly,  but  acted  in  self-defence, 
and  that  on  this  point  the  Judge  mis- directed 
the  Jury.  After  hearing  the  pleader  for  the 
prisoners,  and  the  Government  pleader  in 
reply,  I  think  that  this  objection  can  be 
sustained. 


The  charge  of  the  Judge  was  in  substance 
(as  regards  this  point  of  law)  as  follows  :— 
"  If  you  think  that  the  prisoners'  party  were 
the  aggressors,  then  you  must  find  all  those 
who  were  present  banded  together  for  a  com- 
mon unlawful  object,  and  of  which  homicide 
was  the  probable  and  actual  result,  guilty  of 
culpable  homicide.  But  if  you  think  that  the 
opposite  party  were  the  aggressors,  and  that 
the  prisoners  and  others  turned  out  armed  and 
prepared  to  fight  in  defence  of  their  property, 
it  cannot  be  said  that  the  turning  out  of  an 
armed  force  of  fifty  men  is  a  reasonable  act 
in  exercise  of  the  right  of  private  defence, 
and,  in  that  case,  you  might  convict  them  of 
the  minor  charge  of  riot  only."  Acting  appa- 
rently on  this  last  suggestion,  the  Jury  con- 
victed of  riot. 

Now,  the  question  is  not,  whether  there  was 
a  reasonable  exercise  of  the  right  of  pri\'atc 
defence,  but  whether  there  was  a  lawful  exer- 
cise of  that  right.     The  law  is  this  (Sections 
99  to  104  of  the  Penal  Code),  that  in  certain 
circumstances  (of  which  the  mere  defence  of 
property  against  trespass  is  not  one)  the  right 
of  private  defence  extends  to  causing  death  ; 
and  that,  in  other  cases,  the  right  extends  to 
causing  any  harm  short  of  death,  subject  in 
both  cases  to  the  general  limitations  of  Sec- 
tion 99.  Now,  as  in  this  case  there  was  no  right 
to  cause  death  in  defence  of  the  property,  the 
parties  who  killed  the  deceased  are  no  doubt 
guilty  of  culpable  homicide.     I  also  think  it 
may  well  be  that,  if  several  parties  band  to- 
gether, and  so  act  in  defence  of  property  that 
the  unlawful  causing  of  death  is  a  nainral  and 
probable  result,  and  death  is,  in  fact, so  caused, 
it  would  be  very  dangerous  to  hold  otherwise 
than  that  they  are  all  responsible  and  guilty 
of  culpable  homicide  of  a  low  degree  though 
it  be.  It  may,  therefore,  be  that,  if  the  Judge 
had  so  charged  the  Jury,  the  facts  might  have 
been  found  such  as  to  justify  a  verdict  of 
guilty  of  culpable  homicide  against  the  pri- 
soners. Those  who  indulge  in  such  an  exces- 
sive private  defence  do  so  at  their  own  risk. 
But  if  no  death  actually  is  caused,  then  the 
right  of  private  defence  has  not  been  exceed- 
ed.    Are  those  banded  for  the  defence  guilty 
of  any  crime  ?  In  this  case  the  prisoners  have 
been  acquitted  of  the  culpable  homicide, which 
places  them  in  the  same  position  as  if  there 
had  been  no  culpable  homicide.  Can  they  be 
convicted  of  rioting,  because  there  occurred  a 
culpable  homicide  of  which  they  are  not  guilty? 
I  think  not.     In  fact,  they  have  not  (as  the 
finding  stands)  exceeded  the  right  of  pri^'aic 
defence. 

t 


1 865  J 


Criminal 


THE   WEEKLY    REPORTER. 


Rulings. 


43 


But  are  they  guilty  of  unlawful  assembly 
and  rioting  as  a  separate  question  ?  See  the 
definition  of  Unlawful  Assembly  (Section 
141).  The  object  of  the  assembly  must  be  one 
of  those  specified.  It  must  be  either  to  com- 
mit some  act  which  would  be  an  offence  in- 
dependent of  the  assembly  (and,  as  the  only 
offence  of  this  kind  was  the  culpable  homi- 
cide, the  prisoners  are  found  not  guilty  of 
assembling  with  that  object),  or  it  must  be 
by  criminal  force  to  take  or  obtain  possession 
of  any  property,  or  to  enforce  any  right  or 
supposed  right.  I  think  that  the  latter  pro- 
vision applies  to  an  active  enforcement  of  a 
right  not  in  possession,  and  not  to  the  defence 
of  a  right  in  possession.  Therefore.  1  cannot 
see  that  the  mere  assembling  in  defence 
of  property  is  an  unlawful  assembly,  unless 
the  persons  assembling  both  intend  to  commit 
(or  to  run  extreme  risk  of  committing)  and 
actually  do  commit  culpable  homicide.  In 
short,  my  view  is  that,  when  parties  in  good 
faith  act  in  defence  of  property,  whether  they 
be  many  or  few,  and  whether  they  be  all  the 
actual  owners,  or  whether  some  of  them  be 
assembled  at  the  request  of  the  owner  in 
possession  of  the  property,  they  must  be 
guilty  of  culpable  homicide  or  of  nothing. 
In  this  view  I  would  quash  the  conviction  as 
illegal,  and  release  the  prisoners.  The  case 
must  go  before  another  Judge. 

I  would  add  that  it  has  been  suggested  by 
the  Government  Vakeel  that  the  sentence  can- 
not be  disturbed  without  sending  for  the 
whole  file ;  whereas,  I  have  before  me  only 
the  charge  to,  and  finding  of,  the  Jury  in 
which  the  illegality  is  alleged  to  occur.  I 
find  no  such  provision  in  the  Criminal  Proce- 
dure Code,  and  the  words  in  Section  419 
**  after  perusing  the  proceedings  of  the  Sudder 
Court"  do  not  seem  to  me  to  necessitate  the 
perusal  of  the  whole  of  the  evidence,  &c., 
when  that  is  wholly  immaterial  on  a  point  of 
law,  but  only  those  parts  of  the  proceedings 
which  are  material  to  the  question  at  issue. 
To  send  for  the  remainder  of  the  proceedings 
would,  therefore,  be  a  mere  empty  form. 

Seton-Karr,  J.  -  After  consulting  with 
Mr.  Justice  Campbell,  I  think  it  advisable 
to  send  for  the  record  in  this  case.  No  other 
order  is  necessary  at  present. 

Selon-Karr,  J, — ^The  papers  have  now.been 
forwarded,  and  after  hearing  the  pleader  for 
the  appellants,  and  after  calling  on  the  Go- 
vernment pleader  to  reply,  I  am  clearly  of 
opinion  with  Mr.  Justice  Campbell  that  the 
legal  eflFect  of  the  Jury's  finding  on  the  whole 
case  must  be  that  the  prisoners  do  go  free. 


To  put  the  case  as  concisely  as  possible, 
the  finding  of  the  Jury  frees  the  prisoners 
from  the  charge  of  culpable  homicide,  and,  as 
a  necessary  consequence,  of  rioting  attended 
with  culpable  homicide.  It  is  true  that  the 
Jury  found  the  prisoners  guilty  of  rioting 
under  Section  147.  But  a  comparison  of 
the  offence  of  rioting  and  of  unlawful  as- 
sembly, as  defined  in  Sections  146  and  141 
of  the  Code,  with  the  other  facts  found  by 
the  Jury,  completely  cuts  away  this  further 
ground  from  the  prosecution.  For  the  Jury 
also  find  that  the  opposite  party,  and  not  the 
prisoners,  were  the  aggressors ;  and  that  the 
prisoners  were  assaulted  on  their  own  lands. 
Clearly,  then,  their  object  could  never  have 
been  one  of  those  contempljited  in  the  3rd, 
4th, 'and  5th  Clauses  of  Section  151.  They 
were  not,  the  Jury  practically  find,  either 
going  to  commit  mischief  or  criminal  tres- 
pass, or  going  to  deprive  any  person  of  any 
property  or  right,  or  going  to  compel  any 
one  by  criminal  force  to  do  what  he  ought 
not  to  do,  or  to  omit  to  do  what  he  ought. 
On  the  contrary,  on  the  facts  found  as  to  the 
possession  and  ownership  of  the  field,  they 
were  only  exercising  the  right  of  private 
defence  contemplated  in  Section  104,  without 
the  aggravation  which  would  have  deprived 
them  of  the  benefit  of  that  Section.  The 
effect  of  the  Jury's  acquittal  on  the  major 
charge  of  culpable  homicide  is  to  put  the 
death  of  Shoobal  out  of  the  question  as  far 
as  they  are  concerned  ;  and  if  they  are  not. 
legally  guilty  of  his  death,  then  they  are  not 
legally  guilty  of  any  other  offence  which  can 
be  coupled  with  rioting;  for  none  other  is 
even  urged  against  them,  and,  not  being  rioters 
or  members  of  an  unlawful  assembly,  they 
can  thus  claim  the  benefit  which  was  intended 
by  Section  104  for  persons  who  exercise  the 
right  of  private  defence  within  certain  limit. 
Those  limits  they  are  not  found  to  have  ex- 
ceeded. 

1  do  not  lose  sight  of  the  fact  that,  by  law, 
an  assembly  which  was,  at  first,  lawful  may 
become  subsequently  an  unlavi'ful  assembly 
(Section  141,  Explanation).  But  the  prison- 
ers have  been  found  not  to  have  committed 
the  extra  act  which  would  have  converted 
their  assembling  for  such  a  legal  purpose  as 
the  defence  of  their  own  property  into  an 
illegal  mob  :  to  wit,  either  the  death  of  Shoo- 
bal, or  any  other  extra  and  unlawful  act ;  and, 
as  to  their  numbers  and  any  force  used  by 
them,  such  as  mere  repelling  aggressions,  the 
law,  on  the  facts  found,  would  protect  them 
under  Section  104. 

The  prisoners  are  released. 
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The  nth  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Criminal  Breach  of  Trust 

Queen  versus  Subdar  Meeah,  Constable. 

Committed  by  the  Assistant    Commissi(mer^ 
and  tried  by  the  Deputy  Commissioner  of 
Cachar. — Crime  charged — The/t. 

A  constable,  who  dishonestly  misappropriates  to  his 
own  use  the  pay  of  his  Thana  Police  entrusted  to  him, 
is  gfuilty  of  criminal  breach  of  trust. 

Seton-Karr,  J, — This  case  is  not  so  clear 
as  it  might  have  been  made  in  the  Deputy 
Commissioner's  decision,  though  it  is  quite 
clear  on  the  evidence. 

It  appears  to  me  that  the  facts  of  this 
case,  as  disclosed  by  the  evidence,  prove  the 
guilt  of  the  prisoner  beyond  doubt  or  ques- 
tion. The  prisoner,  lawfully  entrusted  with 
the  pay  of  the  Thana  Police,  disappeared, 
for  six  months,  on  his  way  to  the  thana ; 
and  then,  on  arrest,  told  an  improbable  tale 
of  the  upsetting  of  a  boat,  whereby  he  only 
saved  twenty  rupees  out  of  hundred  and  one, 
which  twenty  rupees  he  afterwards  spent  on 
himself. 

The  finding  on  such  facts  should,  it  ap- 
pears to  me,  have  been  for  criminal  breach 
of  trust  under  Sections  405  and  409,  and 
to  tbts  the  sentence  and  finding  should  be 
altered — th#  punishment  remaining  the  same. 

Kemp,  y, — I  quite  concur.  There  was 
no  dishonest  taking.  The  possession  of  the 
money  by  the  prisoner  was  a  legal  posses- 
sion. The  money  was  entrusted  to  the  pri- 
soner, and  he  held  it  subject  to  the  duty  of 
applying  it  for  the  purposes  for  which  it 
was  entrusted  to  him,  viz,^  the  payment  of 
the  salaries  of  the  Officers  of  a  Police  Out- 
Station,  of  which  he,  the  prisoner,  was  con- 
stable. He  dishonestly  misappropriated  the 
money  to  his  own  use,  and  is,  therefore, 
guilty  of  criminal  breach  of  trust.  The 
finding  and  conviction  must  be  altered.  The 
sentence  may  stand. 


The  nth  July  1865. 

Present : 

The  Hon'  ble  F.  B.  Kemp  and  W.  S.  Seton-Karr, 

Judges, 

Transportation— Substitution  of»  for  Im- 
prisonment 

Queen  versus  Tonooram  Maiee  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Backergunge,  on  a 
charge  of  theft  in  a  building. 

Transportation  can  only  be  substituted  for  imprisoo- 
ment  when  the  offender  is  sentenced  to  aX  least  7  >*ears* 
imprisonment  in  one  case. 

Kemp,  J. — These  prisoners  have  been  con- 
victed of  theft  in  a  building,  Section  380. 

There  were  three  distinct  cases  of  theft. 
The  prisoners  were  discovered  by  the  police 
dividing  the  spoil.  Much  suspicious  pro- 
perty, in  addition  to  the  properties  which 
have  been  well  identified  by  the  three  par- 
ties who  were  robbed,  was  found  in  the  pos- 
session of  some  of  the  prisoners,  and  for 
which  they  could  not  honestly  account.  Of 
their  guilt  I  entertain  no  doubt. 

The  only  point  requiring  remark  and  re- 
vision is  the  illegality  of  the  sentence  of 
transportation.  Under  the  terms  of  Section 
59  of  the  Indian  Penal  Code,  imprisonment 
can  be  converted  into  transportation  only 
in  a  case  in  which  the  offender  has  been  sen- 
tenced to  at  least  seven  years'  imprisonment. 
In  the  present  instance,  though  some  of  the 
prisoners  are  convicted  in  all  the  three  cases, 
and  the  aggregate  sentence  in  the  three  cases 
may  be  more  than  seven  years,  still,  as  in  no 
one  case  has  a  sentence  of  seven  years  been 
passed,  the  provisions  of  Section  59  will  not 
apply. 

The  sentences  being  illegal,  I  would  annul 
them,  and  pass  the  proper  sentence,  which 
is,  that  the  prisoners  be  rigorously  imprison- 
ed for  the  period  fixed  by  the  Sessions  Judge 
instead  of  being  transported. 

The  papers  will  be  sent  to  my  learned  col- 
league. 

Seton-Karr,  J, — I  concur.  Two  Judges 
in  the  English  Department  have  ruled  the 
same  already. 
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The  i2th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Defamation. 

Queen  versus  Pursoram  Doss. 

Commitled  by  the  Joint  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Tirhoot, 
on  a  charge  of  defamation. 

A  person,  using*  defamatory  expressions  for  the 
protection  of  his  son's  interests,  is  not  privileged, 
unless  the  imputation  is  made  in  good  faith,  7.  <*.,  with 
due  care  and  attention. 

Kemp,  ^.— This  is  an  application  lo  je- 
yjpv  our  judgment,  dated  22nd  February 
1865.* 

Mr.  Doyne,  the  learned  Counsel  for  the 
applicant,  contends  that,  under  the  English 
Law,  a  defendant  in  a  criminal  case  is  not 
tongue-tied,  and  that  he  may  make  use  of 
any  remarks,  however  defamatory  per  se^  with 
perfect  immunity  and  protection  from  indict- 
ment or  action.  This  may  or  may  not  be  so ; 
but  the  present  case  is  governed  by  the  pro- 
visions of  the  Indian  Penal  Code. 

The  learned  Counsel  urges  that  his  client  is 
privileged  under  Exception  9  of  Section  499 
of  the  said  C'ode ;  and,  further,  that  the  cir- 
cumstances, under  which  the  words  attributed 
to  his  client  were  used,  rebut  the  inference 
of  malice,  and  show  that  they  were  made  in 
**good  faith,"  and  for  the  protection  of  the 
interests  of  the  party  making  them. 

After  due  consideration,  I  adhere  to  our 
former  judgment.  Sitting  as  a  Court  of 
Revision,  we  must  take  the  words  used  by 
the  prisoner  as  found  by  the  Magistrate  and 
Judge.  The  words  spoken  by  the  prisoner 
were  unquestionably  defamatory;  the  im- 
putation they  conveyed  was  intended  to  harm, 
and  was  likely  to  harm,  the  reputation  of  Mr. 
AFcIver,  the  prosecutor,  in  respect  of  his 
calling  as  an  Indigo  Planter.  Moreover,  the 
words  conveying  the  imputation  were  not  used 
with  "  due  care  and  attention,'*  and  conse- 
quently were  not  used  in  "  good  faith."  It 
has  been  said  in  the  course  of  the  argument 
that,  because  there  was  some  ground  for  the 
statement  that  some  previous  charge  of  burn- 
ing the  refuse  of  the  Indigo  crop  in  the  time 
of  a  former  manager,  and  which  charge  fell 
to  the  ground  as  unsubstantiated,  had  been 

•See  Weekly  Reporter,  Vol.  II,  p.  36, 
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made,  the  prisoner  had  some  reasonable  ground 
for  using  the  words  that  he  did,  and  may, 
therefore,  have  believed  them  to  be  true. 

I  am  of  opinion  that  this  subterfuge  will 
not  avail  the  prisoner.  Mr.  Mclver,  the 
prosecutor  in  the  present  case,  is  well-known 
to  the  prisoner:  the  former  was  not  the 
manager  of  the  factory  when  the  charge 
respecting  the  destruction  of  the  refuse  of 
the  Indigo  by  fire  was  made,  and  this  fact 
must  surely  have  been  well-known  to  the 
prisoner,  who  resides  in  the  same  district,  and 
is  a  man  of  some  note. 

The  words  used  by  the  prisoner  were  not 
necessary  for  the  protection  of  his  interest. 
The  charge  against  the  prisoner  was  *  riot.' 
The  factum  of  the  riot  was  established;  the 
prisoner  appears  to  have  owed  his  acquittal 
to  difficulty  of  identification.  Now,  any  words 
that  he  might  have  used,  having  a  direct  refer- 
ence to,  or  bearing  upon,  the  charge  of  "riot," 
might  possibly  have  been  privileged ;  but  the 
imputation  made  by  him  had  no  connection 
whatever  with  the  offence  with  which  he  was  \ 
charged ;  it  went  far  beyond  what  the  occa-  ', 
sion  required,  and,  further,  it  was  not  made  in 
good  faith. 

I  would  reject  the  application  ;  the  convic- 
tion and  sentence  must  stand. 

Glover,  J. — That  the  words  used  by  the 
petitioner  Pursoram  Doss  were  in  themselves 
defamatory,  there  can  be  no  manner  of  doubt, 
whether  we  take  the  evidence  of  the  prose- 
cution-witnesses, or  the  petitioner's  own  state- 
ment as  to  the  precise  form  of  words  eroploy*- 
ed.  For  the  purposes  of  this  review,  we  are, 
I  imagine,  bound  to  take  the  words  as  found 
by  the  Magistrate  and  Sessions  Judge ;  but, 
in  either  case,  the  effect  will  be  the  same,  and 
the  only  point  for  consideration  will  be,  whe* 
ther,  under  the  circumstances,  the  words  were 
privileged — whether,  in  short,  the  petitioner 
can  claim  the  benefit  of  Exception  9,  Section 
499  of  the  Penal  Code. 

English  Law  gives  great  license  to  a  de- 
fendant in  the  position  of  Pursoram  Doss, 
and,  I  suppose,  it  may  at  once  be  conceded 
that  by  English  Law  the  petitioner  would  be 
privileged. 

Exception  9  above  quoted  recites  ;  "  It  is 
not  defamation  to  make  an  imputation  on  the 
character  of  another,  provided  that  the  impu- 
tation be  made  in  good  faith  for  the  protec- 
tion of  the  interests  of  the  party  making  it." 

Now,  there  can  be  no  doubt  that  the  Md- 
hunt,  in  accusing  Mr.  Mclver  of  bringing 
false  charges  against  innocent  people,  did  so 
in  the  hope  of  damaging  that  person's  credit 
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quoad  the  charge  of  riot  then  being  inves- 
tigated, and,  therefore,  he  acted  for  the  pro- 
tection of  his  own  interests.  The  question 
that  remains  is,  did  he  so  charge  Mr.  Mclver 
in  "  good  faith." 

"Good  faith"  is  defined  in  Section  52  of 
the  Penal  Code  as  referring  to  things  done 
or  believed  with  "  due  care  and  attention." 

Had,  then,  Pursoram  Doss  any  reasonable 
ground  for  believing  his  charge  against 
Mr.  Mclver  to  be  true  ? 

No  doubt,  there  had  been  a  charge  of  burn- 
ing Indigo  refuse,  brought  by  a  Manager 
of  the  Factory  from  which  Mr.  Mclver  had 
come,  viz.y  Ilmasnuggur,  and  that  charge 
had  been  dismissed  ;  but  it  is  proved,  by  pro- 
ceedings filed  with  the  record,  that  the  oc- 
currence took  place  in  the  time  of  a  former 
Manager,  and  that  Mr.  Mclver  had  nothing 
to  do  with  it,  and  Pursoram  Doss,  a  man  of 
some  importance  in  the  neighbourhood,  and 
a  landholder,  could  hardly  have  been  ignorant 
of  the  real  facts ;  for  in  his  accusation  of  Mr. 
Mclver,  as  admitted  by  himself,  he  mention- 
ed, not  only  the  name  of  the  factory  from 
which  that  person  had  come,  but  the  names 
of  the  ryots  said  to  have  been  falsely  charged 
by  him.  In  any  case,  however,  it  was  for 
him  to  show  that,  in  making  his  accusation 
against  Mr.  Mclver,  he  acted  with  due 
"care  and  attention,"  that  is  to  say,  had 
made  some  enquiry  into  the  circumstances. 

That  he  might  have  heard  the  story,  coupled 
with  Mr.  Mclver's  name,  is  possible,  though, 
for  the  reasons  above  given,  not  probable,  and 
also  that  in  a  moment  of  anger  at  being  ac- 
cused by  that  gentleman  of  participation  in  a 
riot,  and  without  thinking  of,  or  caring  for, 
the  consequences,  he  proclaimed  his  belief 
that  Mr.  Mclver  was  in  the  habit  of  bringing 
false  charges.  But  there  is  nothing-  about 
"provocation"  in  the  Section  of  the  Penal 
Code  that  refers  to  this  case,  nor  is  it  any- 
where laid  down  that  even  a  natural  sense  of 
indignation  at  unjust  treatment  is  sufficient  to 
privilege  a  person  using  defamatory  words, 
anlessthe  imputation  is  made  with  "  due  care 
and  attention"  to  serve  his  own  interests. 
In  the  present  case  it  cannot,  I  think,  be  con- 
tended that  it  was  made  with  any  *'  care  or 
attention"  at  all ;  the  words  were  used,  pro- 
bably, as  the  petitioner's  Counsel  suggests,  in 
a  moment  of  anger  at  finding  himself  the  ob- 
ject of  what  he  considered  an  *'  unjust  accu- 
Bation." 

He  must  have  known  the  story  of  the 
Indigo  refuse  burnings  either  of  his  own 
knowledge,  or  from  hearsay:  if  the  latter,  he 


was  not  justified  under  the  Penal  Code  in 
proclaiming  his  own  views  of  it,  or  in  accept- 
ing it  as  a  fact  without  enquir}' ;  if  the  for- 
mer, he  must  have  known  that  it  was  not 
Mr.  Mclver  who  brought  the  charge,  but  a 
former  manager  of  the  factory. 

Taking  all  the  circumstances,  therefore, 
into  consideration,  1  think  that  the  words 
were  not  used  with  due  "  care  and  attention,** 
and  were,  therefore,  not  privileged.  As, 
however,  this  is  probably  the  first  case  of  the 
kind  tried  urider  the  Penal  Code,  and  as  there 
would  appear  to  be  considerable  misappre- 
hension regarding  the  true  scope  and  meaning? 
of  Exception  9,  Section  499,  Penal  Code.  I 
havenoobjection,  if  my  learned  colleague  con- 
curs, to  diminish  the  punishment  inflicted,  and. 
in  lieu  of  that  awarded  by  the  Magistrate,  10 
impose  a  fine  of  200  rupees.  The  prisoner  has 
already  undergone  nearly  a  month's  imprison- 
ment, and  this,  with  the  fine,  will  be  sufficient 
as  an  example. 

We  have  the  power  of  mitigating  the  sen- 
tence under  Section  45  of  the  Code  of  Crimi- 
nal Procedure. 

Kemp,  J, — I  cannot  concur  in  mifitraring- 
the  punishment,  particularly  at  ihi^i  sia«;:e  qX 
the  case.  We  are  reviewing  our  former  jud'^- 
ment  on  a'  dry  point  of  law.  The  sentence 
is  perfectly  legal. 


The  13th  July  1865. 

Present  / 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

Hindoo  Ladies — Attendance  of,  as  Witnesses. 

Appeal  from  an  order  of  the  Sessions  yudge 
of  Backergunge,  dated  i^th  June  /^6j^. 
confirming  that  of  the  Magistrate,  dated 
the  Sthjune  1865. 

Queen  versus  Ram  Doyal  Dass. 

The  attendance  of,  Hindod  ladies  of  respectahflity 
and  secluded  habits  as  witnesses  should  not  he  reqtiirrd 
where  no  case  is  actually  before  the  Court. 

Kemp,  J. — Lhavf.  very  carefully  read  and  * 
considered  the  papers  annexed  to  ihis  petition. 
As  a  general  rule,  I  should  hesitate  to  inter- 
fere with  the  order  of  a  Lower  Court,  in  the 
matterof  summoninga  witness,  as  the  question 
ol  the  propriety  of  so  doing  or  not  so  doing  is 
one  which  may  (in  any  but  unexceptional 
cases)  be  safely  entrusted  to  the  di<%cretion 
of  the  local  authorities. 
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In  the  present  case,  the  lady  makes  no 
charge  :  the  petition,  which  was  presented  by 
Ram  Doyal  Kur,  is  withdrawn  ;  and  it  is 
broadly  intimated  that  it  was  never  present- 
ed with  his  sanction. 

The  ends  of  justice  do  not  require  the 
attendance  of  the  lady,  who  is  a  female  of 
respectabilit>'  and  secluded  habits.  Vo  insist 
upon  her  attendance  In  a  case  in  which  no 
distinct  charge  is  made  would  simply  be  to 
diijgrace  the  family.  I  think  this  is  clearly 
a  case  in  which  the  Sessions  Judge  might  have 
interposed  his  authority,  and  prevented  an  act 
of  great  injustice. 

The  order  of  the  Magistrate,  insisting  upon 
the  attendance  of  the  lady,  is  reversed. 

Copy  of  this  order  to  be  sent  to  the  Ses- 
sions Judge  for  communication  to  the  Ma- 
gistrate. 

Seion-Karr,  J, — ^  concur.  There  does 
not  appear  to  be  any  case  before  the  Court. 
If  the  Magistrate  has  still  any  doubts  as  to 
the  free  action  of  this  Hindoo  lady,  he  can 
surely  take  means  to  satisfy  himself  whether 
she  is  or  is  not  a  free  agent  without  dragging 
her  into  Court,  thereby  vexing  and  annoying 
the    familv. 


The  17th  July  1865. 

Present ; 

The  Hon'ble  G.  Loch,  F.  B.  Kemp,  and 
\V.  S.  Seton-Karr,  Judges. 

Culpable  Homicide  not  amounting  to  Murder — 
Rioting — Grievous  Hurt — Right  of  private 
defence. 

Queen  versus  Tanoo  Shikdar,  Azgur  Shikdar, 
Munnoo  Shikdar,  Abbas  Fuqueer  Soleem, 
Mosad  MoUah  Jahir,  Bochem  Mollah,  and 
Abbas  Akoond. 

Commiiied  by  the  Deputy  Magistrate,  and 
tried  Ity  the  Sessions  Judge  of  Backer- 
gunge,  on  a  charge  0/  murder y  6fc. 

Dispute  between  two  parties  (the  Mollahs  and  Shik- 
dars),  in  which  the  Shikdans  attacked  and  killed  one  of 
the  IVIoIlahs  when  exercising^  the  rig^t  of  re-takings  their 
own  property  ;  three  of  the  Shikdars  being*  also  wound- 
ed. The  Shikdars  were  convicted  of  culpable  homicide 
not  amounting  to  murder  and  riotin<j.  As  to  the 
MollahSy  Loch,  ^.,  was  of  opinion  that  they  were  guilty 
of  voluntarily  causing  grievous  hurt  ;  while  the  majority 
of  the  Court  held  that  they  were  entitled  to  the  protection 
conferred  by  Section  10  r.  Penal  Code,  on  those  who, 
while  pxerci«*ing  the  right  of  private  defence,  caused 
thctr  av.>aitu(itb  any  harm  other  than  death. 


/.och,  J. — This  is  a  case  which,  before 

the  Penal  Code  was 
isr  Tkial.  enacted,  would  have 

fsi  I'arty.  been  designated  "an 

affray  with  homicide. 
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lanuo  Shikdar. 

Azifur  Shikdar.  mi_    ' ^ 

Munnoo  Shikdar.  The  two  parties,  not- 

Abbas  Faqueer  Soleem.       ed     in     the      margin, 

M     1i^Ai^u*''l\'  u-  armed    with    various 

Mosad  Mollah  lahir.  ^        ji_     • 

B(.chem  Mollah.  weapons,  met  and  had 

Abbas  Akoond.  a  fight,  and  One  of  the 

first  party  was  killed 

by  a  stab  from  a  soolfee,  and  three  of  the 

other  party  were  wounded. 

The  Judge,  trying  the  first  case,  corrected  the 
charges  on  which  the  prisoners  were  commit- 
ted, and  held  that  the  proper  charges  against 
them  were  Sections  302,  murder;  304,  cul- 
pable homicide  not  amounting  to  murder  ; 
326,  voluntarily  causing  grievous  hurt  by 
dangerous  weapons;  and  148,  rioting,  armed 
with  deadly  weapons. 

The  Sessions  Judge,  concurring  with  the 
Assessors,  found  all  the  prisoners  guilty  under 
Section  304,  and  sentenced  them  each  to 
seven  years'  transportation. 

Also,  in  concurrence  w^ith  the  Assessors, 
he  found  them  guilty  under  Section  326,  and 
sentenced  all  the  prisoners  to  seven  years* 
transportation^  such  sentence  to  commence, 
and  to  be  concurrent  with  the  sentence  under 
Section  304. 

He,  further,  in  concurrence  with  the  As- 
sessors, found  all  the  prisoners  guilty  under 
Section  148,  and  sentenced  them  to  three  years* 
rigorous  imprisonment,  such  sentence  to  take 
effect  from  the  commencement  of,  and  to  be 
concurrent  with,  the  sentence  under  Section 

304. 

• 

Two  appeals  have  been  preferred  from  this 
sentence  passed  upon  them  by  the  Sessions 
Judges  :  one  by  the  Shikdars,  01  first  party  ; 
the  other  by  the  Mollahs,  or  second  party. 
The  legal  objections  taken  by  both  are  similar. 
The  objections  as  to  the  facts  found  differ. 

On  the  part  of  the  Shikdars  it  is  urged 
that  their  allegation  has  not  been  properly 
investigated,  nor  their  witnesses  examined  at 
the  trial ;  that  the  witnesses  for  the  prose- 
cution are  strangers,  or  connected  with  Mol- 
lahs, and,  therefore,  their  evidence  is  not  trust- 
worthy. They  allege  that  the  breach  of  the 
peace  originated  in  a  cow  of  Azgur's  trespass- 
ing on  the  field  of  Monsoor  Mollah,  the  de- 
ceased, and  that  in  revenge  he  and  the  others 
of  the  second  party,  armed,  attacked  their 
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chouses  and  plundered  their  property,  and  that 
.  they  acted  merely  in  self-defence ;  that,  during 
,the  scuffle,  Monsoor  received  a  stab  which 
.caused  his  death,  and  some  of  their  party  were 
•wounded ;  that,  as  they  acted  in  self-defence 
.(a  fact  which  could  have  been  proved  had 
the  evidence  of  their  witnesses  been  taken), 
they  cannot  be  considered  to  have  commiiied 
any  offence  punishable  by  law;  that,  even  if 
the  evidence  for  the  prosecution  be  consider- 
ed creditable,  yet  even  then  they  cannot  be 
.held  guilty  of  the  offences  of  which  they  have 
been  convicted.     Exception  is  also  taken  to 
some  of  the  witnesses  as  being  hostile  to  de- 
fendants. 

The  Judge  finds  that  there  was  a  sudden 
fight,  and,  therefore,  the  case  comes  under 
Exception  4,  Section  300,  which  removes  the 
dffence  from  the  class  of  wilful  murder,  and 
brings  it  under  the  head  of  culpable  homicide 
not  amounting  to  murder ;  and  he  considers 
that,  under  Section  1 46,  Penal  Code,  all  the 
parties  being  members  of  an  unlawful  assem- 
bly, are  guilty  of  the  offence  committed  in 
prosecution  of  a  common  object. 

It  is  contended  for  the  appellants  that  the 
prisoners  were  not  members  of  an  unlawful 
assembly ;  for,  even  if  their  number  exceed- 
ed five,  they  were  not  in  pursuit  of  any  com- 
mon object ;  that,  even  if  they  had  a  common 
object,  it  must  be  shown  that  that  object  was 
one  or  other  of  the  five  enumerated  in  Sec- 
tion 141  to  make  it  an  unlawful  assembly; 
and,  though  it  be  fully  admitted  that  an  as- 
sembly, not  unlawful  when  assembled,  may 
subsequently  become  so,  yet  the  Sessions 
Judge  does  not  find  such  to  be  the  case  in 
(he  present  instance. 

It  is  further  urged  that,  if  the  prisoners  do 
not  come  within  the  meaning  of  Section  149, 
they  cannot  be  convicted  of  culpable  homi- 
cide, for  it  is  evident  that  all  did  not  join  in 
killing  Monsoor.  The  evidence  points  to 
one  individual.  Tf  he  be  guilty  of  that  offence, 
ihey  cannot  be  convicted  of  the  same. 

With  regard  to  the  conviction  under  Sec- 
tion 326,  it  is  urged  that  the  Judge  has  not 
showed  what  was  the  cause  of  the  breach  of 
the  peace,  nor  has  he  determined  by  proper 
evidence  the  place  in  which  it  happened. 
If,  as  urged  by  the  appellants,  their  houses 
were  attacked,  they  were  justified  in  using 
weapons  in  self-defence. 

Against  the  conviction  under  Section  148, 
it  is  urged  that,  until  it  be  shown  that  they 
were  members  of  an  unlawful  assembly,  they 
cannot  be  convicted  in  this  Court ;  and,  if  the 
other  charges  fail,  this  must  also. 


On  the  part  of  the  Mollahs  it  is  urged  that 
they  were  in  the  exercise  of  a  legal  right 
when  attacked  by  the  body  of  Shikdars,  armed 
with  spears  and  harpoons  ;  that  Moonsoor  was 
endeavoring  to  secure  a  cow  belonging  to  Ai- 
gur  Shikdar,  which  had  trespassed  in  his  rice- 
field  ;  that  Azgur  came  to  rescue  it  from  bis 
hands,  and  called  the  other  Shikdars  to  his 
assistance  ;  that  they  came  armed  to  the  spot, 
crossing  the  khal  Xvhich  was  the  boundair 
between  the  two  villages  ;  that  Monsoor  called 
to  his  brothers  for  help,  and  they  ran  to  his 
assistance  armed  with  sticks  ;  that  a  fight  oc- 
curred, and  that  Monsoor  was  stabbed ;  that 
the  Shikdars  were  the  aggressors,  and  came 
armed  to  prevent  the  Mollahs  doing  what  they 
were  legally  entitled  to  do.  The  pleader  for 
the  Mollahs  also  adopts  the  legal  objection 
raised  by  the  pleader  for  the  other  party. 

It  is  necessary  first  of.  all  to  dispose  of  the 
objection  raised  by  the  pleader  for  the  Shik- 
dars that,  out  of  seventeen  witnesses  cited  by 
him,  only  six  were  examined.  I  find  the 
names  of  the  seventeen  witnesses  for  the  de- 
fence of  the  Shikdars  entered  in  the  calendar, 
of  whom  seven  were  examined,  and  the  others 
were  absent  at  the  trial.  Their  absence  at  the 
trial  is  a  sufficient  reason  why  they  were  not 
examined,  nor  do  I  find  that  any  application 
was  made  to  the  Judge  to  enforce  the  attend- 
ance of  these  witnesses,  so  that  this  objec- 
tion is  untenable.  Of  the  evidence  given  by 
the  witnesses  on  the  part  of  the  Shikdars  who 
were  examined,  it  may  be  safely  said  that  it 
is  unworthy  of  credit,  and  quite  insufficient,  in 
my  opinion,  to  support  the  defence  set  up  by 
the  Shikdar  prisoners.  The  Mollah  prisoners 
all  plead  alibi,  and  of  course  have  found  no 
difficulty  in  producing  witnesses  to  depose  to 
their  respective  statements. 

I  have  read  the  evidence  for  the  prosecution, 
and  see  no  grounds  for  discrediting  it.    Some 
of  the  witnesses  have  perhaps  not  disclosed 
all  they  know  as  to  the  origin  of  the  quarrel 
Most  of  them  attribute  it  to  the  cattle  of  the 
Shikdars  trespassing  in  the  rice-fields  of  the 
Mollahs,  but  they  do  not  say  how  they  as- 
certain this  to  be  the  case.  The  only  wit- 
ness who  gives  clear  and  credible  evidence 
on  this   point  is    Panjoo,   Shikdar  No.    5. 
He  says  he  saw  Monsoor  Mollah  and  Az- 
gur   Shikdar    dragging    at    a   cow ;    Azgor 
called  out,  and  Tanoo  No.  180,  Munnoo  Na 
182,  Soleem  No.  184,  and  Akbur  Fuqaecr 
No.  183,  ran  to  his  assistance  armed  with 
spears,  &c. ;  on  the  side  of  Monsoor  were 
Zahm   No.    186,   Bachun  No.    187,  Imiad 
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No.  185,  Abbas  Akhoond  No.  188,  armed 
with  lattees,  and  both  parties  fought ; 
AIoDSoor  was  wounded  bv  Tanoo  ;  and  he 
adds  the  Shikdars'  cow  had  eaten  Monsoor's 
rice,  hence  the  fight.  And,  from  the  evidence 
of  other  prisoners,  it  is  proved  that  the  figlit 
took  place  on  Monsoor's  andBachun'sground, 
so  that  it  is  clear  that  the  Shikdars  crossed 
the  khal  which  separated  their  village  from 
that  on  the  Mollahs  when  they  went  to  the 
assistance  of  Azgur.  The  story  told  by  the 
witness  Panjoo  Shikdar  appears  to  me  10  he 
the  truth,  and  to  give  the  real  facts  of  the 
case.  Other  witnesses  speak  to  the  fact  that 
Monsoor  fell  by  the  hand  of  Tanoo ;  and,  as 
the  numbers  on  either  side  were  few,  it  is  bv 
no  means  impossible  that  the  witnesses  were 
able  to  see  what  they  have  deposed  to.  li 
appears  to  me  quite  clear,  from  tlie  evidence 
of  the  prosecution,  that  Monsoor,  in  attempt- 
ing to  secure  the  cow  which  was  destroying 
or  trespassing  on  his  crop,  was  only  exercis- 
ing a  legal  right ;  that  Azgur,  in  attempting 
to  rescue  the  animal  from  his  custody,  and 
the  others  who  came  to  his  assistance,  were 
clearly  guilty  of  an  illegal  act  lending  to 
cause,  and  which  did  cause,  a  serious  breach 
of  the  peace  in  which  Monsoor  received  a 
vound  from  the  hand  of  Tanoo,  which  caused 
his  death.  But,  though  the  Shikdars  com- 
mitted an  illegal  act  in  attempting  to  rescue 
the  cow  from  Monsoor's  custody,  that 
was  no  sufficient  reason  whv  the  Mollahs 
should  go  to  their  assistance  armed  with 
clubs,  and  prepared  and  intending  to  com- 
mit a  breach  of  the  peace.  Their  intention 
must  be  gathered  from  their  acts.  They 
cannot  plead  Clause  i.  Section  97  of  the  In- 
dian Penal  Code,  as  justifying  their  conduct, 
for,  though  that  clause  declares  the  right  of 
private  defence  to  extend  to  the  defence  of 
one's  own  body,  and  the  body  of  any  other 
person  against  any  offence  affecting  the  hu- 
man body,  it  does  not  authorize  men  to  rush 
armed  with  sticks,  and  with  the  intention 
of  committing  a  breach  of  the  peace,  to 
the  assistance  of  a  j)arty  who  is  being  re- 
sisted in  doing  an  act  which  he  is  authorized 
to  do  by  law.  Their  presence  so  armed 
was  calcu tilted  rather  to  cause  a  breach  of 
the  peace  than  to  preserve  it;  nor  does 
it  appear  that,  when  they  ran  to  the  si)ot, 
any  attack  had  Keen  made  on  the  person 
of  Monsoor.  Looking  at  all  the  circum- 
stances of  the  case,  it  a[)pears  to  me  to  be 
proved  that  the  Shikdars  went  armed  with 
spears  and  w^eapons  to  the  assistance  of 
Azgur  Shikdar,  who  was  endeavoring  to 
take    a    cow    which    was    trespassing    from 


the  lawful  custody  of  Monsoor;  deceased ;  that 
the  Mollahs,  summoned  by  Monsoor,  ran 
to  his  assistance  armed  with  sticks  and 
clubs  ;  that  an  affray  took  place  in  .which 
Monsoor  was  stabbed  by  Tanoo  Shikdar 
and  Azgur  Shikdar,  and  Soleem  Shikdar 
received  grievous  hurt. 

The  Shikdars  are  guilty,  therefore,  under 
Section  141,  Clause  5,  viz.,  that  they,  being 
members  of  an  unlawful  as,sembly,  com- 
pelled Monsoor,  by  means  of  criminal  force, 
to  omit  to  do  what  he  was  legally  entitled  to 
do  ;  Monsoor,  in  securing  the  trespassing  cow, 
was  doing  an  act  which  he  was  legally  en- 
titled to  do.  The  Shikdars,  in  numbers  more 
than  five,  assembled  with  the  object  of  pre- 
venting his  so  doing.  Tanoo,  one  of  their 
number,  stabbed  Monsoor  with  a  spear,  from 
the  effects  of  which  wound  .Monsoor  died. 
Tanoo  is  guilty,  therefore,  of  culpable  ho- 
micide not  amounting  to  murder,  under  Sec- 
tion 304,  Indian  Penal  Code,  and  the  others 
of  his  party  are  guilty  of  aiding  and  abetting 
him  in  that  act,  and  are  also  guilty  under 
Section  149  of  the  Code,  as  the  homicide 
was  not  committed  in  prosecution  of  the 
common  object ;  they  are  guilty  also  of  riot- 
ing under  Section  148. 

On  the  other  side,  Mosad,  No.  185,  is  guil- 
ty of  the  ofl[ence  described  in  Section  326  of 
the  Indian  Penal  Code,  &/s.,  the  voluntarily 
causing  grievous  hurt  by  means  of  an  in- 
siriiment,  which,  used  as  a  weaj)on  of  offence, 
is  likely  to  cause  tlcath,  and  the  other  Mol- 
lahs of  aiiling  and  abetting  him.  They  have 
also  committed  an  offence  under  Section  141, 
Clause  4,  inasmuch  as,  when  members  of  an 
unlawful  assembly,  they,  by  criminal  force, 
endeavored  to  obtain  possession  of  property, 
and  to  enforce  a  right,  and,  therefore,  the  pro- 
visions of  Section  149  are  applicable  to  the 
whole  of  them  for  any  act  done  by  one  of 
their  number.  The  records  of  two  supplemen- 
tary  trials   have   also 

Prisoner  .Monabodee.       been    sent    up    tO    the 

Court :  cne  in  which 
Monabodee  has  been  convicted  by  the  Ses- 
sions Judge  of  wilful  murder,  and  sentenced 
to  transportation  for  life. 

The  second,  in  which  Zahir  Mollah  and 

Zaheer    Mollah    have 

V^^  /Iter  Mollt!::     been  convicted  of  cul- 

pable  homicide  not 
amounting  to  murder  under  Section  304,  and 
of  riot  under  Section  148,  and  sentenced  to 
seven  years'  transportation. 

The  finding  in  these  two  trials  is  inconsist- 
ent. 'I'he  judgment  in  the  case  of  Mona- 
bodee appears  to  have  been  passed  in.conse^ 
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quence  of  some  remarks  made  by  the  High 
Court  in  the  Criminal  Statements  of  Zillah 
BgLckergunge  for  the  month  of  January  1863, 
in  which  a  report  of  the  first  trial  was  en- 
tered, and  from  the  terms  of  that  report  it 
appeared  that  the  conviction  should  have 
been  for  murder,  and  not  culpable  homicide 
not  amounting  to  murder.  On  first  reading 
the  judgment,  I  was  of  the  same  opinion, 
and  it  was  not  till  I  looked  into  the  evidence 
that  I  considered  the  Judge  to  be  correct  in 
holding  that  the  prisoners  were  guilty  of 
the  lower  crime  of  culpable  homicide.  Mo- 
nabodee  is  one  of  the  party  of  the  Shikdars, 
and  cannot  be  convicted  of  a  higher  offence 
than  that  of  which  the  others  were  found 
guilty.  I  convict  him  of  aiding  and  abetting 
in  the  culpable  homicide  of  Monsoor  under 
Section  304,  Penal  Code,  and  under  Section 
149,  he  being  a  member  of  an  unlawful 
assembly,  and  committing  the  offence  de- 
scribed in  Section  141,  Clause  5.  I  also  find 
him  guilty  under  Section  148. 

The  Judge  has  acquitted  Zahir  Mollah  and 
Zaheer  Mollah  of  the  charge  under  Section 
326,  viz.,  that  of  causing  grievous  hurt  by 
the  use  of  dangerous  weapons,  and  convicts 
them  under  Section  304  of  culpable  homi- 
cide not  amounting  to  murder,  an  offence  of 
which  they  are  not  guilty  ;  and ^ of  rioting 
under  Section  148  of  the  Penal  Code.  Now, 
it  is  clear  that  these  persons  were  members 
of  an  unlawful  assembly,  having  a  common 
object,  the  enforcement  of  a  right  by  crimi- 
nal violence.  In  furtherance  of  this  object, 
they  used  criminal  force,  and  woupded  some 
of  the  other  party,  but  did  not  kill  any  one ; 
so  that  they  cannot  be  said,  under  Section 
149,  Penal* Code,  to  have  been  guilty  of  cul- 
pable homicide  not  amounting  to  murder,  but 
are  really  guilty  of  the  offence  of  causing 
grievous  hurt,  under  Section  326,  by  means 
of  instruments  which,  used  as  weapons  of 
offence,  were  likely  to  cause  death.  They  are 
also  guilty  of  rioting  under  Section  148. 

Looking,  therefore,  to  the  evidence  in  the 
case,  I  convict  the  prisoner  Tanoo  Shikdar, 
under  Section  304,  Penal  Code,  of  culpable 
homicide  not  amounting  to  murder,  and 
confirm  the  sentence  of  seven  years'  trans- 
portation. 1  convict  the  prisoners  Azgur, 
Munnoo  Abba^h,  Fukeer  Soleem,  and  Mona- 
bodee,  of  aiding  and  abetting  culpable  ho- 
micide not  amounting  to  murder,  and  sen- 
tence them  to  seven  years'  transportation.  I 
convict  all  the  above  prisoners  under  Section 
141,  Clause  5,  as  having,  whilst  members 
of  an  unlawful  assembly,  used  criminal  force 
ti)  compel  Monsoor  not  to  do  what  he  was 


legally  entitled  to  do,  and,  while  so  acting, 
of  having  committed  culpable  homicide  not 
amounting  to  murder,  of  which  all  are  guilty 
under  Section  149,  it  having  been  committed 
in  furtherance  of  their  common  illegal  object 
I  also  convict  them  all  of  rioting  under  Sec-- 
tion  148;  but,  on  those  two  last  charges  of 
which  the  prisoners  are  proved  guilty,  I  add 
no  further  sentence. 

1  convict  the  prisoners  Mosad  Mollah. 
Jalin,  Bochin  Mollah,  Abbass  Aklioond,  Zahir 
Mollah,  and  Zaheer  Mollah,  under  Section 
141,  Clause  4,  of  having,  while  members  of 
an  unlawful  assembly,  attempted  by  cri- 
minal force  to  take  possession  of  property, 
and  to  enforce  a  right,  and,  while  so  doing, 
to  have  been  guilty,  under  Section  326,  <3i 
having  caused  grievous  hurt,  of  which 
offence  all  the  prisoners  must,  under  Section 
149,  be  held  equally  guilty. 

I  convict  them  also  of  rioting  under  Sec- 
tion 148 ;  but,  as  they  were  not  the  aggres- 
sors, 1  would  reduce  their  sentence  to  fi>^ 
years'  rigorous  imprisonment,  and,  therefore, 
send  the  case  for  the  opinion  of  another 
Judge. 

As  the  Judge  has  sentenced  Monabodee 
to  transportation  for  life,  his  case  must  also 
go  before  a  second  Judge,  in  order  that  bis 
sentence  may  be  reduced  to  seven  years* 
rigorous  imprisonment  commutable  to  trans- 
portation. 

I  draw  the  attention  of  the  Sessions  Judge 
to  the  Circular  Order  of  20th  August  1864, 
No.  16. 

Kemp,  y, — This  case  has  been  referred 
to  me  by  my  learned  colleague.  It  is  a 
Backergunge  case.  It  appears  that  there 
are  two  parties  concerned,  whom,  for  facility 
of  reference,  I  shall  designate  the  "Shikdar" 
party  and  the  "  Mollah  "  party.  These  par- 
ties live  in  separate  but  neighbouring  vil- 
lages, a  stream  of  water  dividing  the  two 
villages. 

It  is   in   evidence   {see  more   particularly 
the  evidence  of  the  witness  Poojoo,  whose 
testimony  my  learned   colleague   considers 
to  be   trustworthy  and  independent)  that  a 
cow  or  cows  belonging  to  the  prisoner  Azgur 
Shikdar,  the  brother  of  Tanoo,  tke  head  <rf 
the  Shikdar  party,  trespassed  upon  the  field, 
and   destroyed   the   crops  of  the   deceased 
Monsoor  Mollah.     Monsobr   Mollah  seized 
one   of  the   cows,   apparently   intending  to 
take   it  to  the  pound.     Azgur  resisted  this 
legal  act,  and  a  struggle  took  place  between 
Azgur  and  Monsoor,  the  former  trying  to 
rescue  the   cow,  the  latter  to  prevent  hini. 
Azgur  shouted  out  to  his  parly,  who  crossed 
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the  khal  armed  with  spears  and  other 
sharp  pointed  instruments.  Monsoor,  the 
deceased,  then  invoked  the  aid  of  his  brother 
and  neighbours.  They  turned  out  armed  with 
sticks;  a  fight  took  place,  and,  in  the  melee, 
Monsoor  was  speared  through  the  heart 
by  Tanoo  Shikdar,  and  died  from  the  effects 
of  the  injury  received  about  7  or  8  hours 
after  the  occurrence  of  the  crime.  On  the 
side  of  the  Shikdars,  the  prisoners  Tanoo, 
Azgur,  and  Soleem  were  wounded.  Tanoo's 
wounds  are  described  by  the  Civil  Surgeon 
as  two  in  number,  slight  wounds,  and  pro- 
bably inflicted  with  a  stick.  Azgur's  wound, 
one  in  number,  is  described  as  severe,  in- 
flicted with  a  stick.  The  wounds  of  Soleem 
are  described  as  three  penetrating  wounds, 
small  but  deep,  inflicted  most  probably  with 
some  sharp  weapon  with  two  prono;s. 

The  Sessions  Judge,  Mr.  W.  T.  Tucker, 
finds  that  the  fight  was  a  sudden  one,  and  not 
premeditated ;  that  all  the  prisoners  took  apart 
more  or  less  active  in  the  offence  which,  in 
his  opinion,  does  not  amount  to  murder,  but  to 
culpable  homicide  not  amounting  to  murder. 
He,  therefore,  convicts  all  the  prisoners  : 
Jirs/j  of  culpable  homicide  not  amounting 
to  murder  ;  second,  causing  grievous  hurt  ; 
third  J  rioting,  armed  with  deadly  weapons  ; 
and  sentences  all  the  prisoners  to  seven  years 
in  transportation  for  the  first  named  offence, 
seven  years  in  transportation  for  the  second, 
and  three  years*  rigorous  imprisonment  for 
the  third. 

Both  parties  appeal.  The  Shikdar  party, 
while  they  admit  that  the  cow  of  Azgur,  one 
of  their  party,  trespassed  on  the  crop  of  the 
deceased,  aver  that  the  deceased  and  his  par- 
tizans  attacked  their  houses,  and  plundered 
them,  and  that  they  acted  in  defence  of  their 
property,  and  are  justified.  The  Mollah 
party  urge  that  they  were  exercising  a  legal 
right  when  they  were  attacked  by  the  Shik- 
dar party  armed  with  spears  and  other  dan- 
gerous weapons ;  that,  on  being  called  upon 
by  the  deceased,  their  relation,  to  assist  him 
in  his  strait,  they  did  so,  and  that  in  so  doing 
they  were  justified  under  the  law. 

My  learned  colleague,  Mr.  Justice  Loch, 
admits  that  the  scene  of  the  fight  was  the 
field  of  the  deceased,  and  that  the  Shikdars 
crossed  the  khaL  and  so  far  were  the  aggres- 
sors. But  he  cannot  absolve  the  Mollah 
party  from  responsibility,  inasmuch  as,  in  his 
opinion,  there  was  no  good  and  tufficient 
reason  why  the  Mollah  party  should  have 
gone  to  the  assistance  of  the  deceased.  That, 
by  doing  so,  and  judging  them  by  their  own 
acts,  it  must   be   inferred  that  thev    went 


prepared  and  intending  to  commit  a  breach 
of  the  peace  ;  that  they  cannot  avail  them- 
selves of  the  plea  of  the  right  of  private 
defence  of  their  own  bodies  or  property,  or 
the  body  or  property  of  another  against  any 
offence  affecting  the  human  body  or  property. 

The  learned  Judge  convicts  Tanoo  Shikdar 
of  culpable  homicide  not  amounting  to 
murder,  and  sentences  him  to  seven  years  in 
transportation. 

The  other  prisoners  connected  with  the 
Shikdar  party  he  convicted  of  abetting  the 
offence  of  culpable  homicide  not  amount- 
ing to  murder,  and  sentences  them  to  seven 
years  in  transportation.  As  to  the  other 
party,  the  ]\Iollah  party,  the  learned  Judge 
convicts  Moosad  ^lollah  of  voluntarily  caus- 
ing grievous  hurt  (Section  326  of  the  Indian 
Penal  Code),  and  sentences  him,  in  mitiga- 
tion of  the  sentence  passed  by  the  Sessions 
Judge,  to  five  years*  rigorous  imprisonment. 
The  remaining  prisoners  on  the  side  of  the 
Mollahs  he  convicts  of  aiding  and  abetting 
the  above  offence,  as  also  committing  an 
offence  as  described  in  Explanation .  fourth 
(Section  141  of  the  Indian  Penal  Code) — sen- 
tence five  years'  rigorous  imprisonment. 

I  regret  that  1  cannot  take  the  same  view 
of  the  case  as  that  taken  by  my  learned  col- 
league. It*appears  to  me  that  the  Shikdars 
were  clearly  the  aggressors.  Monsoor  Mollah 
was  acting  perfectly  legally  in  attempting 
to  carry  the  trespassing  cow  to  the  pound, 
and  Azgur  was  clearly  acting  illegally  in 
attempting  to  rescue  it  by  force.  The  Shik- 
dars thrust  themselves  into  the  quarrel. 
They  crossed  a  khal,  armed  with  very 
dangerous  weapons,  with  the  determination 
to  assist  and  abet  their  parlizan  Azgur  in  his 
illegal  act.  Monsoor,  seeing  the  imminent 
danger  he  was  in,  and  exercising  the  right 
of  defending  his  own  body  and  the  property 
which  had  come  into  his  custody  in  a 
perfectly  legal  manner,  invoked  the  aid 
of  his  relations  and  neighbours  ;  and  here, 
I  ni.iy  observe,  that  the  prisoners  Mosad 
and  liochun  are  brothers,  as  are  also  Johur 
and  Abbas:  in  faci,  they  are  the  relations 
of  the  deceased.  They  saw  him  in  imminent 
danger,  and  they  went  to  his  aid,  and  struck  a 
few  blows  in  his  defence.  In  doing  this,  under 
the  circumstances  above  detailed,  I  hold  them 
to  have  exercised  a  legal  right  of  defending 
their  relation,  the  deceased  Monsoor  Mollah, 
against  an  offence  imminently  theatening  his 
body  and  the  property  which  was  legally  in 
his  custody.  There  was  no  time  for  the 
deceased  to  have  recourse  to  the  public  au- 
^  thorities.     His  person  and  his   leg^l    rights 
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were  threatened,  and  the  danger  was  immi- 
nent. He  called  upon  those  who  he  thought 
would  protect  h'm,  and  they,  instead  of  stand- 
ing aloof,  responded  to  the  call.  The  Mollah 
party  do  not  appear  to  have  inflicted  more 
harm  than  was  necessary  in  defending  them- 
selves. They  were  armed  with  sticks  only, 
and  the  injuries  inflicted  upon  the  opposite 
party  were  not  very  severe.  Whereas  the 
opposite  party  deliberately  crossed  the  boun- 
dary stream,  were  armed  with  spears  and 
other  dangerous  weapons,  and  one  of  them 
pierced  the  deceased  through  the  heart,  and 
killed  hini. 

I  would  acquit  the  Mollah  party,  consist- 
ing of  the  prisoners  named  in  the  margin.* 

If  the  conviction  is  held 

*  1.  Mosad  Mollah.       ^      ,  ,   ,  , 

2  jaiin  to  be  good  by  another 

i  tj^s" "°""''-     l"dge.       1       certainly 

5.  Zaheer  Mollah.     think    the    punishment 

6.  Zahir  Mollah. 

pToposed  by  my  learn- 
ed colleague,  taking  into  consideration  the 
sentence  he  proposes  for  the  party  whom 
he  admits  to  be  the  aggressors,  is  too  severe; 
and  in  this  view  I  would  ask  him  to  re-consi- 
der the  sentence  which  he  proposes  to  pass 
on  the  Mollah  party.  I  concur  in  reducing 
the  sentence  of  Monabodee  on  the  side  of 
the  Shikdars,  as  proposcil  by  my  learned  col- 
league. Monabodee  is  guilty  of  the  same 
offence  as  the  other  members  of  the  Shikdar 
party  ;  and,  as  he  did  not  take  a  more  active 
part  in  that  offence  than  the  other  prisoners, 
I  see  no  reason  to  make  anv  distinction  in 
the  punishment  awarded. 

The  papers  must  be  laid  before  another 
Judge. 

Seton-Karr,  J, — The  trial,  as  regards  the 
Shikdars,  has  been  finally  decided  ;  bu^  this 
case  has  been  referred  to  me  as  regards  the 
party  which,  for  the  sake  of  perspicuity,  mav 
be  termed  the  Mollah  party.  IJoth  my 
learned  colleagues  agree  as  to  the  facts  of 


this  case,  as  to  the  cause  and  scene  of  the 
dispute,  and  as  to  the  manner  In  which  the 
various  injuries  sustained  by  both  parties 
were  inflicted. 

As    regards    the    legal   points   raised  io 
favor  of  the  Mollahs,  I  concur  in  the  con- 
clusions arrived  at  by  my  learned  colleagiic, 
Mr.  Justice  Kemp.     The  Shikdars  were  all 
alpng  the  aggressors.     The  cow  of  the  Shik- 
dar trespassed  on  the  field  of  Monsoor  Mollah. 
He,  Monsoor,  captured  the  animal,  as  he  had 
a  right  to  do,  and  was  about  to  take  him  to  the 
pound.     The    Shikdars    crossed    the    kM^ 
armed  with  lethal  weapons,  attacked  Monsoor. 
and  one  of  them  killed  him  by  the  thrust 
of  a  spear.     Before  this  last  event  happen- 
ed, the  relations  of  the  deceased   Monsoor 
came    up.    and    endeavored   to   assist    him 
in   the   retention    of   that   which    had    law- 
fully come  into  his  hands,  and  in  defence 
of  which   he   and   those   who   came  to  his 
assistance  were  only  exercising  a  legal  right 
They  inflicted  no  hurt  on  the  part}*  of  the 
Shikdars,  which  could  not  be  justified  under 
some  portion  or  other  of  the  Sections  of  the 
Penal  Code,  96  to  loi  inclusive.     They  cer- 
tainly wounded  three  of  the  attacking  party  ; 
but   that   party   had   attacked   their  relation 
when   exercising   a   right   of    legal    captore 
on  their  own  property,  and  finally  caused  his 
death.     There  was  no  time  to  apply  to  tlit 
proper  authorities,  and,   if  in   repelling  the 
murderous  and  illegal  attack,  and  resisting^ 
the  re-capture  of  the  cow,  the  Mollahs  did 
use  force,  and  did  ply  their  sticks,  they  vaXf 
be  fairly  said  to   have  inflicted  "  no  moie 
harm  than  was  necessary  for  the  purpose  of 
defence"  (Sec.  99,  CI.  4),  and  they  are  c»- 
tainly  entitled  to  the  protection  which  SecCioa 
131  confers  on  those  who,  while  exercis^f 
the    right   of   private   defence,    cause  thdr 
assailants  "  anv  harm  other  than  death.*' 

ft 

1  he- whole  of  the  Mollah  party  mnstbl 

released. 
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The  1 8th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Disputed  possession  of  land — ^Jurisdiction. 

Queen  versus  Juggobundoo  Sircar  and  John 

Stevenson. 

A  Magistrate  may  direct  a  Deputy  Magistrate,  vest- 
ed with  the  full  powers  of  a  Magistrate,  to  pass  proper 
orders  in  a  case  of  disputed  possession  of  land  deciaed 
by  him  under  Section  318,  Code  of  Criminal  Procedure, 
but  he  cannot  withdraw  the  case  from  the  file  of  the 
Deputy  Magistrate,  and,  instituting  a  fresh  case,  dis- 
pose of  it  himself. 

We  concur  with  the  Sessions  Judge  that 
the  Magistrate  was  wrong  in  supposing  that 
he  was  legally  justified  in  instituting  a  fresh 
case  to  decide  the  question  of  possession 
under  Section  318  of  the  Code  of  Criminal 
Procedure,  which  had  already  been  disposed 
of  by  an  officer  of  equal  powers  with  himself. 
It  appears  that  the  Deputy  Magistrate,  who 
is  vested  with  the  full  powers  of  a  Magis- 
trate, under  Section  318  of  the  Code  of 
Criminal  Procedure,  gave  possession  to  the 
first  party.  In  executing  the  order  it  was 
found  difficult  to  lay  down  the  proper  bound- 
ary line.  An  attempt  was  made  by  the 
Deputy  Magistrate,  but  his  proceedings 
were  objected  to  by  both  parties.  The  De- 
puty Magistrate,  instead  of  disposing  of  the 
question,  ordered  the  papers  to  be  filed  in  the 
Sherishia  :  by  this  step  he  left  both  parties 
dissatisfied,  and  the  quarrel  just  as  it  stood 
before  his  interference. 

The  Magistrate,  instead  of  directing  the 
Deputy  ^Magistrate  to  pass  proper  orders  in 
the  case,  and  without,  as  far  as  we  can  see, 
withdrawing  the  case  from  the  file  of  the 
Deputy  Magistrate,  under  Section  36  of  the 
Code  of  Criminal  Procedure,  proceeded  to 
pass  orders.  In  this,  we  think,  he  acted  be- 
yond his  competency.  The  papers  will  be 
returned  to  the  Sessions  Judge,  who  will 
direct  the  Deputy  Magistrate  to  take  up  the 
case,  and  decide  the  boundary  dispute  be- 
tween the  parties,  which  he  has  not  hitherto 
done. 

,VoL  III, 


The  24th  July  1865. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Arrest  under  Civil  Process  of  Judgment-debtors 
cited  as  Witnesses — Contempt  of  Court— Pro- 
tection. 

Re/erred  under  Section  4^4^  ^^^  XXV,  0/ 
186 1 J  and  Circular  Order ,  dated  the  i^th 
July  1863, 

Thakoordoss  Nundee  versus  Shunkur  Roy 

and  another. 

The  arrest  under  Civil  Process  of  a  Judgment-debtor 
going^  to  a  Court  in  obedience  to  a  citation  to  give 
evidence,  and  made  within  the  precincts  of  that  Court, 
and  with  some  show  of  violence  and  contempt  of 
Court,  does  not  entitle  the  officers  making  the  arrest 
to  protection  under  Section  78,  Penal  Code. 

We  have  read  the  reference  made  by  the 
Sessions  Judge,  and  the  explanation  submit- 
ted by  the  Deputy  Magistrate,  Mr.  W.  H. 
Rvland. 

We  are  of  opinion  that  the  Deputy  Magis- 
trate's proceedings  are  strictly  legal.  The 
peons  were  acting  entirely  beyond  their  juris- 
diction, and  are  not  entitled  to  claim  protec- 
tion under  Section  78  of  the  Indian  Penal 
Code. 

The  judgment-debtor,  Thakoor  Doss  Nun- 
dee,  had  been  cited  as  a  witness  before  the 
Deputy  Collector  ;  he  was  on  his  way  to  the 
Court  of  that  Officer  when  he  was  arrested 
by  the  two  peadahs  under  a  civil  process. 
The  peadahs  made  this  arrest  within  the  pre- 
cincts of  the  Deputy  Magistrate's  Court,  and 
with  some  show  of  violence  and  contempt  of 
Court.  The  peadahs  were  informed  by  the 
judgment-debtor,  as  well  as  by  the  officers  of 
the  Deputy  Collector's  Court,  that  the  judg- 
ment-debtor was  entitled  to  protection  from 
arrest  under  civil  process.  The  protection 
is  "  eundo,  morundo,  et  redundo,''  and  a  rea- 
sonable indulgence  must  be  given  in  constru- 
ing what  is  to  be  held  as  going,  staying,  and 
returning.  In  this  case  the  witness  was 
clearly  going  to  the  Court  of  the  Deputy 
Collector  in  obedience  to  a  citation  to  give 
evidence,  and  he  was  protected  from  all  ar- 
rest, which,  in  this  instance,  appears  to  have 
been  made  in  the  sight  of  the  Deputy  Magis- 
trate, and  in  contempt  of  that  officer's 
I  authority.    The  papers  are  returned. 
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The  25th  July  1865. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  fudges. 

Unlawful  Assembly— House  Trespass- 
Mischief. 

Queen  versus  Suroop  Napit  and  others. 

Committed  by  the  Magistrate  of  Furreed- 
pore,  and  tried  by  the  Sessions  Judge  of 
Dacca. 

House  trespass  and  mischief  not  being  separate 
offences,  but  being  included  in  the  graver  offence  of 
being  members  of  an  unlawful  assembly  armed  with 
deadly  weaponsj  no  separate  convictions  and  sentences 
were  deemed  to  be  requisite. 

Kempy  y, — Suroop  Napit  was  committed 
by  the  Magistrate  of  Furreedpore  under  three 
Sections  of  the  Indian  Penal  Code,  viz,,  Sec- 
tions i44>  448>  and  427.  The  sentence  pass- 
ed wa3 :  two  years  for  the  first  offence,  one 
year  for  the  second,  and  one  year  for  the 
third  :  total  four  years. 

The  other  prisoners  were  convicted  under 
the  same  Sections,  and  were  sentenced  to  one 
year  for  the  first-named  offence,  six  months 
for  the  second,  and  six  months  for  the  third. 
These  sentences  were  upheld  on  appeal  by 
the  Sessions  Judge.  This  Court,  acting  as 
a  Court  of  revision,  called  for  the  record  to 
satisfy  itself  of  the  legality  of  the  sentence 
passed. 

It  is  clear  that  the  prisoners  were  guilty 
of  being  members  of  an  illegal  assemblage, 
armed  with  deadly  weapons,  and  they  have 
been  properly  committed  and  sentenced  under 
Section  144-  But  the  offences  of  house- 
trespass  and  mischief  were  not  separate 
offences,  but  were  the  fruits  and  consequence 
of  the  illegal  assemblage.  Separate  convic- 
tions and  sentences  were  not  called  for,  and 
the  order  of  the  Magistrate  must,  to  this 
extent,  be  quashed.  The  sentences  passed 
for  the  graver  offence,  in  which  the  minor 
offences  are  included,  will  stand. 

The  papers  must  be  laid  before  my  learned 
colleague,  Mr.  Justice  Seton-Karr. 

Seton-Karr,  J, — I  concur.  The  respective 
sentences  under  Section  144  will  ^lone  stand 
good.  I 


The  25th  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges. 

Riot — Zeoiindar  not  liable  for  Sudden. 

Queen  versus  Humath  Roy, 

Committed  by  the  Joint  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Backtr-^ 
gunge,  on  a  charge  of  neglecting  io  use 
lawful  means  to  prevent  riot,  under  &r- 
tion  isSj  Indian  Penal  Code, 


A  zemindar  ought  not  to  be  made  liable,  under 
tion  155,  Penal  Code,  for  a. sudden  and  unpi 
riot  which  there  was  no  reason  to  infer  he  ooold  have 
anticipated,  or  thought  likely  to  happen. 

Seton-Karr,  J, — In  this  case  the  Sessions 
Judge  has  taken  a  substantially  correct  view 
of  the  dispute  between  the  parties  in  the  not, 
attended  with  the  death  of  Meeroolla,  as  fsiX 
as  the  conduct  of  the  rioters  is  concerned. 
His  orders  on  the  conduct  of  the  persons  ac- 
tually engaged  in  the  riot  have  been  upheld 
in  appeal. 

But  the  point  in  this  appeal  is,  whether 
the  zemindar  appellant,  Hurnath  Roy,  can 
be  held  responsible,  under  Section  155  of 
the  Penal  Code  (liability  of  a  person  Cof 
whose  benefit  a  riot  is  committed),  and  liaUe 
to  a  fine  of  3,000  rupees .? 

I  lay  no  stress  whatever  on  the  distance 
at  which  the  zemindar  was  residing  from  the 
scene  of  affray  :  his  residence  being  in  CasA- 
pore,   Calcutta,  and  the  scene  of  the  liol 
being  in  the  District  of  Backergunge.    A- 
zemindar,  by  leaving  his  estates  and  resAng^ 
at  the  Presidency,  cannot  avoid  his  dutar 
and  liabilities ;  and  it  is  his  business  to  an* 
point  fit  and  proper  persons  to  manage  Hi' 
local  affairs,  and  to  enable  him  to  perfcm 
the  duties  imposed  on  him  by  the  Legislatonu 
Moreover,  it  is  the  zemindar's  duty  to  be  lti» 
gularly  acquainted  with  what  goes  on  in  II^ 
zemindary.     Neither,  again,  am  I  prqiasif 
to  accept  a  general  argument,  that  the  inteieilr- 
of  the  zemindar  is  to  be  measured  or  OCMK 
puted  by  the  extent  of  the  land  in  dispute 
and  that,  if  the  plot  be  of  small  extent,  hi 
cannot  be  supposed  to  be  benefited  hj  fet 
retention.    It  may  happen,  I  hold,  that  Air 
possession  of  one  beegah,  the  extent  in  Ak..^ 
pute  in  the   present  instance,  may  be  4l  ^ 
the  utmost  consequence  to  two  rival 
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dars>  and  that  either  or  both  would  strain 
every  nerve  in  order  to  retain  {)ossession  of 
the  same. 

On  the  other  hand,  I  admit  that  the  small 
extent  of  the  land  and  the  value  of  the  crop,  a 
crop  of  hemp,  are  facts  which,  in  this  parti- 
cular instance,  looking  to  all  the  circum- 
stances, are  primd  facie  in  the  zemindar's 
favor. 

But  the  whole  case  turns  on  this,  via,,  fully 
admitting  the  duty  which  the  law  imposes 
on  the  zemindar,  and  the  obligation  of  the 
Court  to  administer  law  with  such  good  and 
wholesome  severity  as  shall  prevent  the  dis- 
credit to  the  administration  arising  out  of 
violent  and  premeditated  affrays,  was  the 
riot  in  this  instance  committed  for  the  ze- 
mindar's benefit  or  on  his  behalf  ?  Further,  did 
he,  having  reason  to  believe  that  such  a  riot 
was  likely  to  be  committed,  use  all  the  means 
in  his  power  to  prevent  it  from  taking  place, 
.  and  to  suppiess  or  disperse  the  same  ? 
(Section  155.) 

Now,  after  hearing  all  the  arguments  of 
the  learned  Counsel  for  the  appellant,  and  of 
the  Government  pleader  in  reply,  and  after 
referring  to  evidence,  I  find  that  the  riot 
was  most  certainly  unpremeditated.  One  of 
the  witnesses  for  the  prosecution  distinctly 
says  that  the  fight  was  "  got  up  suddenly 
and  without  premeditation."  Another  man 
(Ahladee)  also  says,  in  reply  to  a  particular 
question  put  to  him,  that  he  did  hot  hear 
of  any  anticipation  of  a  riot.  The  reference 
to  arbitration,  of  which  something  has  been 
said  by  the  Judge,  is  also  in  favor  of  this 
view.  Had  there  been  some  complaint  in  the 
Court,  and  had  the  matter  in  dispute  been 
long  left  pending  and  undecided,  while  angry 
passions  were  excited,  the  zemindar,  it  might* 
be  said,  ought  to  have  surmised  that  an  affray 
was  possible  or  probable.  But,  if  he  knew 
nothing  at  all,  or  if  he  only  knew  that  a  dis- 
pute between  his  ryot  and  the  ryot  of  another 
zemindar  about  a  crop  grown  on  one  beegah 
of  land  had  been  referred  to  arbitration,  there 
was  really  no  reason  why  he  should  appre- 
hend an  affray,  or  why  he  should  think  of  using 
means  to  suppress  what  was  not  apprehended. 
Arbitration  is  suggestive  of  an  arrangement 
by  peaceable  means,  and  not  by  violence. 

It  is  true  that  the  Judge  finds  that  some 
of  the  appellant's  retainers  took  part  in  the 
riot,  at  which  event  it  is  stated  that  there 
were  some  20  to  40  men  on  both  sides ;  that 
none  of  these  retainers  appear  to  have  been 
hired  latiials,  or  brought  from  a  distance. 
Tbey  were  residents  of  the  locality,  and  some 


of  them,  as  employed  in  the  lawful  collection 
of  the  zemindar's  rent,  may,  no  doubt,  be  cor- 
rectly termed  retainers ;  but,  if  they  went  out 
suddenly  of  their  own  accord  to  help  one  of 
their  own  party  to  retain  a  crop  to  which 
they  perhaps  thought  him  entitled,  and  if 
they  committed  acts  of  violence  by  which 
one  man  was  killed,  it  would  not  follow  that 
the  zemindar  knew  of  or  could,  by  any  means, 
have  prevented  the  affray. 

On  the  whole,  I  am  of  opinion  that  the 
appellant  cannot  fairly  be  brought  within 
the  purview  of  Section  155.  The  dispute 
was  about  a  small  piece  of  land,  and  the 
cause  of  the  dispute  was  the  attempt  fo  cut 
the  crop.  Not  only  is  it  probable  that  this 
attempt  gave  rise  to  a  sudden  dispute,  but 
the  witnesses  for  the  prosecution  pointedly 
speak  of  the  occurrence  as  sudden  and  with- 
out premeditation.  There  is  no  reasonable 
or  just  ground,  such  as  might  be  inferred 
without  direct  evidence,  had  the  circum- 
stances been  different,  that  the  zemindar 
ought  to  have  known  that  an  affray  was 
impending,  or  was  even  probable  ;  and,  conse- 
quently, there  is  no  good  ground  for  punish- 
ing him,  because,  in  the  language  of  the  latter 
part  of  the  Section  quoted,  he  did  not  use 
all  lawful  means  in  his  power  to  prevent 
unlawful  assembly  or  riot  from  taking  place. 

In  this  xnew  I  would  remit  the  fine. 

The  papers  must  go  to  Mr.  Justice  Kemp. 

Kemp,  y. — After  hearing  the  learned 
Counsel  for  the  appellant,  I  entirely  concur 
in  the  view  taken  by  Mr.  Justice  Seton- 
Karr. 

The  fine  must  be  remitted. 


The  26th  July  1865. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Grierona  Hurt  on  ^pv9^  and  sadden  pro- 

▼ocation. 

Queen  versus  Chullundee  Poramanick. 

Committed  by  the  Officiating  Magistrate, 
and  tried  by  the  Sessions  Judge  of  Raj' 
shahye,  on  a  charge  of  murder. 

A  person  who,  by  a  single  blow  with  a  deadly  weapon, 
kills  another — entering  at  dead  of  night  into  a  dark 
room  where  he  and  his  wife  were  sleeping  separately, 
for  the  purpose  of  having  criminal  mtercoufse  with 
jier — held  gfuilty  of  causing  grievous  hurt  on  a  grave 
and  sudden  provocation. 

Kemp,  J, — ^This  is  a  case  in  which  I  have 
come  to  the  opinion  expressed  by  me  after 
considerable  doubt.    As  the  case   must  go. 
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before  my  learned  colleague,  I  would  ask  him 
to  give  it  his  careful  consideration. 

The  notice  of  the  offence  was  not  given 
to  the  police  until  eight  days  after  the  occur- 
rence of  the  crime — this  is  an  important  fact. 
The  body  of  the  deceased  Bodhi  Sircar  was 
hdt  subjected  to  a  post-mortem  examination 
by  a  medical  officer.  The  body  was  exhumed 
oi)  the  eighth  day  after  its  burial ;  and,  as 
might  be  expected,  it  then  being  the  hot 
season  (April),  it  was  found  in  such  an  ad- 
vanced stage  of  decomposition  that  no  exa- 
mination could  take  place. 

There  is  nothing  to  implicate  the  prisoner 
Chuflundee  beyond  the  admissions  made  by 
him  before  the  Magistrate.  These  admis- 
sions must  be  taken  in  their  entirety,  and  are, 
to  a  certain  extent,  corroborated  by  the  evi- 
dence of  the  witness  Hossein,  the  son  of  the 
prisoner.  The  admissions  amount  to  this,  that 
the  deceased  was  a  man  of  influence  in  the 
village  ;  entered  the  house  of  the  prisoner  at  a 
late  hour  of  the  night  for  the  purpose  of 
having  criminal  intercourse  with  the  wife  of 
the  prisoner ;  that  the  prisoner,  to  set  his  mark, 
for  thus  he  describes  it,  upon  the  person  of 
the  intruder,  threw  a  weapon,  in  this  case  a 
ddOy  at  the  deceased  ;  that  the  deceased  was 
killed  on  the  spot ;  that  the  prisoner,  assisted 
by  his  son,  the  witness  Hossein,  carried  the 
body  of  the  deceased  out  of  their  house,  and 
threw  it  down  near  the  house  of  the  deceas- 
ed, where  it  was  found  by  the  brother  of 
the  deceased,  the  witness  Huddun,  and 
others. 

It  appears  that  the  principal  men  of  the 
village  took  counsel  together,  and  the  result 
of  their  deliberations  was,  that  it  was  agreed 
that  the  cripie  must  be  hushed  up.  The 
body  of  the  deceased  was  buried,  and  his 
brother,  the  witn6ss  Huddun,  was  placed 
under  strict  wrveillance  for  eight  days,  when 
he  was  allowed  his  liberty :  notice  was  then 
given  to  the  police,  and  enquiry  was  set  on 
foot.'    ' 

The  prisoner  Chullundee  pleaded  "  not 
guilty"  in  the  Sessions  Court.  In  his  peti- 
tion of  appeal  to  this  Court  he  asserts  that 
he  is  innocent  ;  that  the  deceased  died  of 
cholera,  and  that  his  confession  before  the  I 
Magistrate  was  not  a  voluntary  one,  but 
was  the  result  of  the  undue  influence  and 
bad  treatment  of  the  police. 

The  other  prisoners,  the  heads  of  the  vil- 
lage, who  have  been  convicted,  under  Section 
20 1  of  the  Indian  Penal  Code,  of  causing 
evidence  to  disappear,  knowing  or  having 
reason  to  believe  that  an  offence  had  been 
committed,  have  not  appealed. 


I  have,  therefore,  to  deal  with  the  case  of 
the  prisoner  Chullundee. 

The  Judge  is  unable  to  believe  the  admis- 
sions of  the  prisoner  to  their  full  extent. 

He  is  of  opinion  that  the  prisoner  must  have 
struck  the  deceased  when  the  lethal  weapon 
was  in  hand,  and  he  wholly  discredits  thai 
part  of  the  prisoner's  admission  which  de- 
scribes the  manner  in  which  the  weapon  was 
used,  and  the  blow  inflicted. 

The  Sessions  Judge  convicts  the  prisoner 
Chullundee  of  culpable  homicide  not  amount- 
ing to  murder,  giving  him  the  benefit  of  the 
grave  and  sudden  provocation  which  he 
received  at  the  hands  of  the  deceased.  The 
sentence  passed  on  the  prisoner  is  ten  years" 
transportation. 

There  is  no  reliable  evidence  as  to  the 
cause  of  death  :  the  body,  as  1'  have  ala-ath 
observed,  was  not  subjected  to  any  post-mor- 
tem examination  by  a  competent  ofllccr. 
The  statement  of  the  police  oflicer  and 
others  who  were  present  when  the  bodv  wa> 
disinterred,  as  to  the  appearance  and  charac- 
ter of  the  wounds  on  the  head  of  the  deceas- 
ed, must  be  received  with  the  utmost  caun'on, 
seeing  that  this  evidence  cannot  but  be  based 
upon  their  observations  of  the  appearance 
of  the  body  after  it  had  been  admiued  eii^ht 
days  in  the  earth,  without  any  protection 
from  decomposition  and  decay. 

Taking,  therefore,  the  admissions  of  the 
prisoner,  which  I  assume  to  have  been  volun- 
tarily made,  corroborated  as  they  are  to  sonie 
extent  by  the  evidence  of  his  son,  the  wit- 
ness Hossein,  I  find  that  the  deceased  in  the 
dead  of  the  night,  probably  according  to 
previous  assignation,  but  of  this  there  is  no 
evidence,  entered  the  house  and  room  in 
which  the  prisoner  and  his  wife  were  sleep- 
ing separately,  the  room  being  dark  ;  thai  the 
deceased,  in  pursuance  of  his  guilty  f purpose, 
placed  his  hands  on  the  person  of  the  pri- 
soner's wife ;  that  the  prisoner,  irritated  at 
this  outrage,  threw  the  weapon  at  the  de- 
ceased, who  fell  down,  and  then  and  ihert 
died.  The  prisoner,  assisted  by  his  son  whom 
he  called  to  his  aid,  then  removed  the  Ixxlv 
of  the  deceased  from  their  house,  and  threw 
it  down  near  the  house  of  the  deceased. 

Taking  into  consideration  the  very  grave 
and  sudden  provocation  which  the  prisoner 
received,  and  the  absence  of  the  intention  to 
kill,  or  knowledge  that  the  act  was  likely  10 
cause  death — ^facts  which  I  am  bound  10 
assume  from  the  admissions  of  the  prisoner. 
taken  as  a  whole,  and  not  constnied  as  the 
Judge  has  done  to  suit  his  view  of  the 
offence  and  the  prisoner's  actions  and  int«i-  • 
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tions — ^I  convict  the  prisoner  Chuliundee  of 
"  causing  g^evous  hurt  on  grave  and  sudden 
provocation."— Section  335,  Indian  Penal  Code. 
This  is  certainly  not  a  case  in  which  a  severe 
punishment  is  necessary.  I  sentence  the  pri- 
soner to  one  year's  rigorous  imprisonment, 
the  term  of  his  imprisonment  to  commence 
from  the  date  of  his  original  sentence. 

The  papers  must  be  laid  before  Mr.  Justice 
Seton-Karr. 

-  The  attention  of  the  Sessions  Judge  is 
directed  to  Section  362  of  the  Code  of  Cri- 
minal Procedure :  "  The  charge  should  be 
read  and  explained  to  each  accused  person/* 
and  the  plea  of  each  accused  person  should 
be  separately  recorded,  and  not  in  the  lump, 
as  has  been  done  in  the  present  instance. 

Seton-Karr^  J, — ^The  sentence  of  10  years' 
transportation,  considering'  the  grave  provo- 
cation, is  quite  preposterous.  We  may  not 
be  quite  certain  as  to  the  exact  mode  in  which 
the  blow  was  inflicted,  but  the  deceased  was 
evidently  killed  by  one  blow  just  as  he  was 
about  to  dishonor  the  prisoner.  I  concur  in 
the  sentence  of  the  year's  rigorous  imprison- 
ment proposed  by  Mr.  Justice  Kemp  for  the 
appellant,  Chuliundee  Poramanick. 

The  26th  July  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  B.  Kemp, 

Judges, 

Insane  Prisoners— Procedure. 

Queen  versus  Kalai  Sheikh. 

Committed  by  the  Deputy  Magistrate^  Ba- 
sirhautj  and  tried  by  the  Sessions  Judge^ 
yessore,  on  a  charge  of  false  evidence, 

A  prisoner  who  is  insane  and  unaccountable  for  his 
actions,  and  therefore  incapable  of  making  his  defence, 
instead  of  bein^  tried,  should  be  dealt  with  according 
to  Sections  389  and  390,  Criminal  Procedure  Code. 

Trevor,  J, — The  Civil  Surgeon  deposes 
distinctly  to  the  fact  that  the  prisoner  is  of 
unsound  mind,  and  not  accountable  for  his 
actions.  He  is  clearly,  therefore^  incapable 
of  making  his  defence;  and  the  Sessions 
Judge,  instead  of  trying  him  in  this  mental 
state,  should  have  proceeded  under  the  pro- 
visions of  Sections  389  and  390  of  the  Code 
of  Criminal  Procedure.  The  trial  must  be 
quashed,  and  he  should  be  directed  to  act  in 
accordance  with  the  above  cited  provisions  of 
the  law. 

Place  this  before  another  Judge. 

Kemp,  J, — I  entirely  concur. 


The  31st  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Appeal—Bail — Suspension  of  Sentence. 

Miscellaneous  Case. 

Queen  versus  Moorali  Kinkur  Mookerjee. 

Appeal  against  the  order  of  the  Magistrate 

of  Beerbhoom, 

Althougfh  a  Sessions  Judee  cannot  release  a  prisoner 
on  bail,  pendingf  an  appeal,  he  may  suspend  the  sen- 
tence pending  the  appeal. 

The  offence  with  which  the  prisoner  has 
been  convicted  is  not  a  bailable  offence.  I 
therefore  think  that  the  Sessions  Judge  was 
right  in  holding  that  he  was  not  competent 
to  release  the  prisoner  on  bail,  pending  the 
result  of  the  appeal  to  his  Court. 

The  Sessions  Judge  was,  however,  wrong 
in  holding  that  he  had  no  discretion  to  sus- 
pend the  sentence.  This  power  he  clearly 
possesses  under  Section  421  of  the  Code  of 
Criminal  Procedure.  The  Sessions  Judge 
will  therefore  be  informed  that,  if  he  see 
reason  to  suspend  the  sentence  pending  the 
appeal,  he  is  at  liberty  to  do  so,  the  prisoner 
remaining  in  the  hajut  instead  of  in  rigorous 
imprisonment. 


The  31st  July  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges. 

District  Municipal  Act— Nuisance— Liability 
to  punishment  for. 

Queen  versus  Parbutty  Churn  Sircar. 

Referred  under  Section  ^j-^.  Act  XXV,  of 
186 1 y  and  Circular  Order  No,  18 ,  dated 
the  i^th  July  186 j, 

A  is  punishable  if  his  land  is  made  filthy  by  nui- 
sances committed  by  other  persons.  But,  if  A  has  sub- 
let his  lands  to  others,  the  actual  occupiers  of  the  land 
are  liable. 

The  case  is,  in  some  respects,  similar  to 
that  which  formed  the  subject  of  the  Sessions 
Judge's  letter  of  the  12th  of  June,  No.  170, 
the  orders  in  which  were  communicated  in 
the  Resolution  of  the  Court  of  the  21st  of 
June. 

We  do  not  concur  in  the  doctrine  laid  down 
by  the  Sessions  Judge  in  the  present  refer- 
ence, to  the  effect  that  '*  a  person  is  not 
punishable  if  his  land  is  made  filthy  by  nui- 
sances committed  by  other  persons. 
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But  in  this  case  the  real  point  has  not  been 
enquired  into.  The  accused  pleads,  not  that 
his  land,  while  still  in  his  own  possession  and 
under  his  control,  has  been  made  filthy  by 
other  persons,  but  that  he  has  actually  sub- 
let his  lands  to  r}'Ots.  This  allegation  should 
be  enquired  into,  and,  if  it  be  proved,  it  would 
seem  that  the  actual  occupier  of  the  land 
would  be  liable  to  fine  under  Section  67  of 
the  Act  quoted  by  the  Judge. 

We  observe,  too,  that  it  would  be  sufficient, 
under  Section  215  of  the  Code  of  Criminal 
Procedure,  if  the  substance  of  the  complaint 
was  stated  to  the  accused  on  his  appearance. 
After  this  has  been  done,  and. the  evidence 
has  been  heard,  a  brief  but  legal  and  formal 
finding  should  be  recorded  by  the  Magis- 
trate. 

We  annul  the  sentence  of  the  Joint  Magis- 
trate, and  direct  that  the  case  be  re-tried  with 
reference  to  our  remarks. 


The  31st  July  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Jury  ( Province  of). 

Queen  versus  Rookni  Kant  Mozoomdar. 

Committed  by  the  Judge  of  the  Small  Cause 
Court,  and  tried  by  the  Sessions  Judge, 
of  Moorshedabady  on  a  charge  of  false 
evidence. 

It  is  in  the  province  of  a  Jury  to  weigh  the  evidence 
as  to  the  truth  or  falsity  of  the  evidence,  and  to  judge 
of  the  intention. 

This  is  a  trial  by  Jury — no  point  of  law 
arises.  The  prisoner  has  been  convicted 
under  Section  193  of  the  Penal  Code,  as  well 
as  under  Section  199;  under  the  former  Sec- 
tion it  is  not  necessary  to  prove  that  the 
evidence  was  false  on  a  material  point.  There 
can  be  no  question  that  the  evidence  was 
false,  inasmuch  as  the  assertion,  that  the  em- 
ployer of  the  prisoner  was  at  Benares  at 
the  time  the  suit  was  filed  on  his  verification, 
was  false.  The  evidence  was  given  in  a 
judicial  proceeding,  and  the  intention  was 
corrupt,  to  wit,  to  evade  Sections  27  and  28, 
Act  VIII.  of  1859.  Under  Section  28,  Act 
VIII.  of  1859,  the  Court  must  be  satisfied 
that,  owing  to  absence,  or  some  other  good 
cause,  the  plaintiff  is  precluded  from  verify- 
ing the  plaint.  In  this  case  the  prisoner, 
styling  himself  general  attorney  of  the  plaint- 
iff, a  woman,  avers  that  she  is  at  Benares, 
and  further  verifies  the  truth  of  the  contents 


of  the  plaint.  When  examined,  he  deposes 
that  his  employer  was  at  Benares,  and  this 
has  been  found  by  the  Jury  to  be  an  inten- 
tionally false  statement. 

It  was  in  the  province  of  the  Jury  to 
weigh  the  evidence  as  to  the  truth  or  falsity 
of  the  evidence,  and  to  judge  of  the  inten- 
tion. 

This  Court,  therefore,  cannot  interfere; 
the  appeal  is  rejected. 


The  7th  August  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  G.  Campbell, 

Judges. 

Trial  by  Jury— Prisoner  claiming'  rig^ht  of  refer- 
ence to  Sudder  .Court,  entitled  to  opinion  of 
Judge  and  to  appeal. 

Queen  versus  Chukkun  alias  Jug||^n 

Gowalah.       ^ 

Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Patna,  an  a 
charge  of  murder, 

A  prisoner,  by  claimingf  the  "  right  of  leference  to 
the  Sudder  Court,"  does  not  lose  all  rieht  to  the  opmioa' 
of  the  Judge,  and  to  appeal  on  the  nets  upon  a  trial 
by  Jury. 

Campbell,  J, — This  is  a  case  of  murder 
and  theft,  or  "theft  with  murder,"  commit- 
ted prior  to  ist  January'  1862.  I  think  that 
the  Sessions  Judge  has  somewhat  mistaken 
the  law  now  applicable  to  such  cases.  He 
is  right  in  trying  the  case  under  the  new 
Criminal  Procedure.  But  I  hardly  think 
that  the  general  remark,  that  "the  prisoner 
has  not  claimed  the  right  of  reference  to  the 
Sudder  Court,''  can  be  safely  considered  to 
deprive  him  of  all  right  to  the  opinion  of 
the  Judge,  and  to  appeal  on  the  facts  upon 
a  trial  by  Jury.  The  facts  must,  I  thinks 
be  considered  open  to  revision,  if  the  pri- 
soner should  appeal.  We  ought,  therefore, 
to  have  on  record  the  opinion  of  the  Sessions 
Judge,  whose  opinion  for  or  against  the  pri- 
soner is  in  this  case  material.  As  important 
it  is  that  the  Sessions  Judge  seems  to  cfm- 
sider  himself  tied  down  by  the  provisions  of 
Section  302  of  the  Penal  Code.  He  appears 
in  that  view  to  have  passed  the  sentence 
of  transportation  for  life,  and  to  refer  the 
case  with  a  view  to  its  mitigation.  I  think 
it  is  not  as  the  Sessions  Judge  supposes. 
The  substantive  Criminal  Law,  i.  e,,  the  Penal 
Code,  has  no  application  to  offences  com* 
mitted  before  it  came  into  operation.  The 
Sessions  Judge  has  jurisdicton  under  the 
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new  Procedure,  and  can,  I  think,  pass  any 
sentence  (short  of  death)  to  which  the  pri- 
soner is  liable  under  the  old  law,  subject  to 
reference,  if  claimed,  and  to  appeal  under  any 
circumstances.  I  have  not  seen  the  papers  of 
the  former  trial,  and  it  does  not,  on  the  face 
of  these  proceedings,  appear  why  the  sentence 
for  such  an  offence  should  be  reduced  below 
transportation  for  life.  At  present  I  do  not 
see  the  reason  for  such  a  course,  supposing  the 
prisoner  to  be  guilty  as  found,  for  I  have 
not  gone  into  the  evidence. 

On  the  whole,  I  think,  the  best  way  will 
be  to  return  the  case  to  the  Sessions  Judge 
to  record  a  judgment,  and  (if  he  convicts) 
to  pass  a  sentence,  leaving  prisoner  (if  he 
does  not  claim  a  reference)  a  right  to  appeal 
on  the  law  and  facts,  the  verdict  of  the  jury 
non  obstante. 

Let,  however,  another  Judge  see  the  papers 
before  they  are  returned. 

Kempy  y, — I  concur.  The  course  proposed 
by  my  learned  colleague  is  much  the  same 
as  that  adopted  by  the  learned  Chief  Justice 
and  myself  on  a  former  occasion  when  the 
case  was  before  us. 


The  7lh  August  1865. 


Present  : 


The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 


Attempt  to  fabricate  false  evidence— 
Punishment  for. 


Queen  versus  Soondar  Putnaick  and  Neemoo 

Pootoo. 


Committed  by  the  Assistant  Magistrate  of 
Nugwan,  and  tried  by  the  Sessions  Judge 
of  Midnapore,  on  a  charge  of  fabricat- 
ing false  evidence. 


The  term  of  imprisonment  for  attempting  to  fabricate 
false  evidence  for  the  purpose  of  being  used  in  a  stage 
of  judicial  proceeding  cannot  extend  beyond  one-half 
of  7  years. 

Kempt  J, — ^The  prisoners  have  been  con- 
victed of  the  offence  of  attempting  to  fabricate 


false  evidence  for  the  purpose  of  being  used 
in  a  stage  of  a  judicial  proceeding,  punishable 
under  Sections  193  and  511  of  the  Indian 
Penal  Code.  The  sentence  passed  on  each 
prisoner  is  five  years*  rigorous  imprisonment, 
and  to  pay  a  fine  of  20  rupees  each,  in  de- 
fault to  suffer  two  months*  further  rigorous 
imprisonment. 

It  appears  from  the  evidence  that  the  pri- 
soners gave  information  to  the  witness  Ekana 
Allee,  who  is  a  Police  Inspector,  vested  in 
that  capacity  with  the  power  to  hold  prelimi- 
nary enquiries  into  cases  involving  an  infrac- 
tion of  the  Salt  Laws,  that  certain  parties 
had  concealed  in  their  houses  illicit  salt 
which  would  be  found  if  a  search  were  made. 
The  Inspector  took  the  depositions  of  the 
two  prisoners,  and,  upon  the  information 
thus  obtained,  proceeded  to  the  village  of 
Doobrabaree ;  the  houses  of  the  suspected 
parties  were  pointed  out  by  the  two  prisoners, 
and  were  placed  under  surveillance.  Sudden- 
ly the  attention  of  the  Police  Inspector  was 
directed  to  something  suspicious  in  the  ap- 
pearance of  the  cloth  which  was  tied  round 
the  waist  of  the  prisoner  Soondur.  The  In- 
spector directed  the  witness  Pootoo,  who  was 
in  company  with  him,  to  search  the  prisoner 
Soondur.  On  doing  so  two  earthen  vessels, 
with  illicit  salt  in  them,  were  found  on  his 
person.  In  the  prisoner  Neemoo's  hands  were 
found  an  earthen  pot  with  illicit  salt  in  it. 

There  can  be  little  doubt  that  the  pri- 
soners, who  are  informers,  intended  to  place 
the  illicit  salt  in  the  houses  or  on  the  pre- 
mises of  the  parties  charged,  to  sen-e  as  evi- 
dence against  them. 

The  Inspector  was  conducting  an  enquiry 
preliminary  to  a  proceeding  before  a  Court 
of  Justice.  The  investigation  was,  therefore, 
a  "  stage  of  judicial  proceeding."  The  pri- 
soners are,  in  my  opinion,  guilty  of  "  attempt- 
ing "  to  fabricate  false  evidence  for  the  pur- 
pose of  being  used  in  a  stage  of  a  judicial 
proceeding. 

The  maximum  punishment  for  the  offence 
of  "  fabricating  false  evidence  in  a  stage  of 
a  judicial  proceeding*'  is  seven  years'  impri- 
sonment of  either  description.  An  attempt 
to  commit  the  above  offence  is  punishable 
under  the  provisions  of  Section  511  of  the 
Indian  Penal  Code ;  but  the  term  of  impri- 
sonment cannot  extend  beyond  one-half  of 
the  longest  term  provided  for  the  substan- 
tive offence. 
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The  sentence  of  five  years,  which  is  more 
than  half  of  seven  years,  is,  therefore,  clearly 
illegal.  I  reduce  it  to  three  years  in  the  case 
of  both  prisoners.  With  this  exception  the 
conviction  will  stand. 

The  papers  must  be  submitted  to  Mr.  Jus- 
tice Seton-Karr. 

Seton-KarVy  7".— This  seems  to  me  the 
legal  sentence  under  the  two  Sections  quoted 
by  the  Sessions  Judge. 


The  7th  August  1865. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges. 

Fine  not  awardable  as  compensation  in  cases 
under  Chapter  XIV.,  Penal  Code— Record  of 
proceeding's  in  cases  under  Chapter  XV. 


Queen  vs,  Nijanund. 

Referred  under  Section  434,  Act  XXV.  of 
i86iy  and  Circular  Order  No,  /j,  dated 
the  isth  July  1863, 

A  fine  cannot  be  awarded  as  compensation  In  a  case 
falling  under  Chapter  XIV.,  Code  of  Criminal  Proce- 
dure. 

In  a  case  falling  under  Chapter  XV.,  the  statement 
of  the  complainant,  the  evidence  of  the  witnesses,  and 
the  reply  of  the  accused,  should  be  recorded. 

Read  a  letter  from  the  Sessions  Judge  of 
Hooghly,  submitting  certain  proceedings  of 
the  Deputy  Magistrate,  under  the  provisions 
of  Section  434  of  the  Code  of  Criminal  Pro- 
cedure. 

There  can  be  no  doubt  that  the  order  of 
the  Deputy  Magistrate,  inflicting  a  fine  and 
awarding  the  same  as  compensation  in  a  case 
which  falls  under  the  provisions  of  Chapter 
XIV.  of  the  Code,  is  illegal.  This  has  been 
ruled  by  this  Court  in  the  case  quoted  by  the 
Sessions  Judge. 

The  Court  further  observe  that,  had  the 
offence  fallen  under  the  provisions  of  Chapter 
XV.,  the  proceedings  of  the  Deputy  Magis- 
trate in  not  recording  the  statement  of  the 
complainant,  the  evidence  of  the  witnesses, 
and  the  reply  of  the  accused  person,  were 
wholly  illegal. 

It  is  unnecessary  to  notice  the  other  minor 
irregularities  noticed  by  the  Judge. 


The  proceedings  of  the  Deputy  Magistrate 
are  quashed.  The  fine  must  be  refunded. 
The  papers  may  be  returned  to  the  Sessions 
Judge. 


The  8th  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
Karr,  Judges, 

Dacoity  (under  the  Pexud  Code) — Plunder. 

Queen  versus  Kboyrat  Ally  Beg,  Nowab 
Khan,Gorachand  Barick,  Saboo  Khan,  and 
Tarrachand  Saut. 

Committed  by  the  Deputy  Magistrate  of 
Tumlooky  and  tried  by  the  Sessions  Judge 
of  Midnapore,  on  a  charge  of  dcuoity,  &fc. 

The  definition  of  dacoity  in  the  Penal  Code  is  so 
wide  as  to  extend  to  what  would  have  been  treated  as 
cases  of  plunder  under  the  old  law. 

Seton-Karr  yj, — The  pleader  for  the  appel- 
lants in  this  case  endeavours  to  make  out  that 
the  evidence  does  not  bear  out  the  charge  of 
dacoity,  of  which  they  have  been  convicted 
by  the  Sessions  Judge ;  and  that  the  facts 
disclosed  by  the  evidence,  even  if  relied  on, 
do  not  show  more  than  house-trespass  and 
perhaps  attempt  to  plunder.  In  support  <rf 
this,  the  pleader  relies  on  the  inability  or  un- 
willingness of  the  complainant  to  proceed 
with  the  3rd  count,  of  dishonest  retention  of 
part  of  the  plundered  properly,  and  on  the 
consequent  acquittal  of  the  prisoners  on  this 
charge  altogether. 

The  charge  of  dacoity  with  murder  also, 
it  is  to  be  observed,  fell  to  the  ground,  be- 
cause the  blow  inflicted  on  the  man  Gora- 
chand  by  one  of  the  party  who  is  not  preseot 
did  not  fall  on  a  vital  part  ;  the  injured  man 
subsequently  dying  of  fever,  which  supervened 

I  have  gone  through  the  material  part  of 
the  evidence,  which  has  been  very  carefully 
taken,  and  which  is  very  voluminous,  and  am 
satisfied  that  there  is  quite  sufficient  to  show 
that  the  prisoners,  who  are  clearly  identified 
by  credible  witnesses,  did  attack  the  boose 
of  the  complainant,  and  did  plunder  it  of  cer* 
tain  properties,  breaking  boxes,  and  canning 
away  rice  and  some  other  articles. 

The  evidence  of  Srinibas,  the  Sub-Inspect- 
or, who  happened  by  chance,  in  the  execu- 
tion of  other  duty,  to  be  passing  that  vay« 
is  good  in  corroboration  of  the  main 
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deposed  to  by  the  eye-witnesses  ;  the  Sub-In- 
spector proves  the  fact,  as  he  saw  some  traces 
of  the  outrage  immediately  after  its  occurrence. 
On  the  other  hand,  no  great  or  permanent  in- 
jury appears  to  have  been  done.  Cattle  be- 
longing to  the  witnesses,  Rabiram  and  Hari 
Puttur,  if  carried  off»  were  almost  immedi- 
ately re-captured,  and  the  complainant  failed 
to  identify  any  of  the  articles  discovered  in 
the  houses  of  the  prisoners,  which  were  soon 
afterwards  searched. 

The  Sessions  Judge  correctly  remarks  that 
the  offence  was  not  a  dacoity,  as  such  offences 
are  commonly  know-n  in  this  country,  but  that 
it  was  a  dacoity  within  the  meaning  of  the  law  ; 
and  he  ascribes  the  origin  of  it  partly  to  a 
private  quarrel  and  partly  to  a  "  dhurmaghat^' 
or  organized  system  of  resistance  by  rj'ots 
against  their  zemindar. 

With  these  remarks  I  entirelv  concur.  The 
popular  and  current  notion  of  dacoity  is  that 
of  an  outrage  committed,  at  the  very  dead  of 
night,  by  a  band  of  ruffians,  whose  heads  are 
covered,  and  whose  faces  are  disguised  by 
chalk  or  some  other  mixture,  and  who  have 
no  private  enmity  with  the  peaceable  and  un- 
fortunate house-holder,  whom  some  one  of  the 
gang  has  previously,  by  secret  enquiries,  mark- 
ed out  for  a  prey.  But  the  definition  in  the 
Penal  Code  of  dacoity  is  ver}*  wide.  It  is 
decidedly  an  extension  of  the  old  law.  Sec- 
tion 391  of  the  Code  says  that  a  dacoity  can 
be  committed  by  five  persons  who  conjointly 
commit  or  attempt  to  commit  robbery^  or  when 
the  whole  number  of  persons  who  conjointly 
COihmit  the  robberv',  or  of  the  persons  present 
aiding  the  commission  or  attempt,  amounts  to 
the  number  of  five. 

There  can  be  no  question  that  this  legal 
description  tits  the  act  of  the  prisoners,  as 
described  at  some  length  by  the  various  wit- 
nesses. 

It  may  be  well  that  ryots  and  servants  of 
semindars,  and  native  residents  in  the  interior, 
.  thould  know,  for  the  future,  that  persons  who 
oommit  the  offence  populary  known  as  **  loot 
iarazt'^  or  plunder,  which  is  an  act  unfortu- 
nately involving  no  moral  toq)itude  whatever 
in  the  eyes  of  many  natives,  nm  the  chance, 
linder  the  present  law,  of  a  trial  and  convic- 
tion for  the  serious  crime  of  dacoity. 

The  defence  in  this  case  is,  as  usual,  alibis. 
which  were  not  attempted  to  be  supported  ; 
but  I  am  inclined  to  think,  from  ihe  evidence 
of  Jugeswar  Bhooya,  that  some  pica  of  attach- 
ment under  legal  process  was  put  forward  by 
the  prisoners  at  the  time  of  the  attack.  But 
no  such  plea  was  insisted  on  as  part  of  the 
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substantial  defence,  and  the  prisoners  had  the 
advantage  of  being  defended  by  a  pleader  of 
the  High  Court  at  the  original  Sessions.  The 
truth  seems  to  be  that,  in  this  as  in  similar 
cases,  the  complainant  tells  his  storj'  with  ex- 
aggerations, and  the  line  of  defence  taken  does 
not  at  all  assist  the  Court  in  reducing  those 
exaggerations  to  the  measure  of  strict  truth. 
Looking  to  the  above  facts,  I  see  no  reason  to 
doubt  that  the  prisoners  have  been  justly  con- 
victed ;  and,  had  it  been  necessarj-,  charges  of 
unlawful  assemblage  and  riot,  accompanied 
with  wounding,  might  ha^^e  Veen  drawn  up 
against  them. 

On  the  other  hand,  1 1  link  the  punishment 
of  ^\'Q  years'  rigorous  imprisonment  too  severe 
for  the  offence.  The  act  of  wounding  Giri- 
dhar  Bhooya  is  shown  \o  have  been  the  inde- 
pendent act  of  a  person  not  yet  apprehended ; 
and,  after  all,  the  complainant  does  not  seem 
to  have  suffered  any  extraordinary  losses,  nor 
the  outrage  to  have  been  of  a  very  aggravated 
nature.  Certainly,  if  very  valuable  properly 
had  been  carried  off,  the  complainant,  aided 
by  the  Sub-Inspector,  bad  every  chance  of  re- 
covering the  same. 

Still,  these  attacks,  committed  in  broad  day- 
light, are  very  prejudicial  to  the  peace  of  the 
district,  and,  as  committed  in  open  violation 
of  law,  encourage  an  habitual  resort  to  law- 
lessness, and  they  must  be  punished. 

But  I  think  the  offence  will  be  adequately 
met  by  a  sentence  of  two  years'  rigorous  im- 
prisonment, to  which  I  propose  to  reduce  that 
of  five  years. 

The  papers  mast  go  to  Mr.  Justice  Kemp. 

KemPi  y, — I  :oncur.  The  sentence  pro- 
posed by  my  learned  colleague  is  sufficiently 
severe  to  meet  the  requirements  of  the  case. 


The  I5lh  August  1865. 

Present  : 

The  Hon'ble  K.  B.  Kemp,  W.  S.  Seton-Karr, 
and  E.  Jackson,  fudges. 

Imprisonment  in  default  of  payment  of  fine — 
Distress  and  Sale  of  moveable  property  (whe* 
ther  ordered  or  not  by  the  officer  inflicting^  the 
fine). 

Queen  versus  Modoosoodun  Day  and  nine 

others. 
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Re/erred  hy  the  Officiating  Magistrate  of 
the  2^-Pergunnahs, 

Held  by  the  majority  of  the  Court  that  an  offender, 
who  has  undergone  the  full  term  of  imprisonment  to 
which  he  was  sentenced  in  default  of  the  paynient  of 
a  fine,  is  still  liable  to  have  the  amount  levied  by 
distress  and  sale  of  any  moveable  property  belonging 
to  him  which  may  be  found  within  the  jurisdiction  of 
the  Magistrate  of  the  District,  whether  the  Officer  who 
inflicted  the  fine  issued  any  special  directions  on  the 
subject  or  not  (Seton-Karr,  J.,  dissenting). 

Seton-Karr,  J. — This  case  has  now  been 
argued  by  the  Government  Pleader,  who 
points  to  Section  6i,  Criminal  Procedure 
Code,  which  says  that  it  shall  be  '*  competent 
"  to  the  Court  which  sentences  such  offender, 
"  whether  or  not  the  sentence  directs  that,  in 
"  default  of  payment  of  the  fine,  the  prisoner 
"  shall  suffer  imprisonment,  to  issue  a  warrant 
"  for  the  levy  of  the  amount  by  distress  and 
*'  sale  of  moveable  property." 

A  ruling  of  a  Bench  of  three  Judges,  in 
reply  to  a  reference  from  Monghyr,  is  also 
quoted,  which  clearly  lays  down  that  impri- 
sonment, suffered  in  default  of  payment  of 
fine,  does  not  exempt  the  property  of  the 
offender  from  being  distrained  and  sold. 

I  am  quite  prepared  to  follow  this  ruling 
in  ordinary  cases,  and  to  hold  that  the  origi- 
nal Deputy  Magistrate,  who  passed  the  sen- 
tence of  fine  and  imprisonment,  might  have 
ordered  the  fine  to  be  levied  by  distraint, 
either  at  the  time  of  the  sentence,  or  at  any 
subsequent  time,  over  and  above  the  addi- 
tional imprisonment  undergone  by  the  appel- 
lants. But  1  am  not  so  clear  whether  another 
Deputy  Magistrate,  succeeding  to  him,  has 
power  to  make  such  an  addition.  And  I  am 
quite  clear  that,  when  he  at  first  refused  to 
levy  the  fine  by  distraint,  the  Magistrate,  if 
he  thought  the  ruling  of  the  Deputy  Magis- 
trate erroneous,  ought  to  have  referred  it  to 
this  Court  under  Section  434,  and  ought  not 
himself  to  have  overruled  the  Deputy  Magis- 
trate. There  was  no  appeal  to  the  Magis- 
trate, and,  if  the  release  of  the  property 
was  wrong  in  law,  the  proper  course  was  to 
refer  the  matter  to  this  Court. 

Under  any  view  of  the  case,  1  should  wish 
this  case  to  be  laid  before  ]\Ir.  Justice  Kemp. 
I  have  great  doubts  whether  a  fresh  Deputy 
Magistrate,  either  of  himself  or  acting  under 
the  Magistrate's  orders,  could  practically  add 
to  a  sentence  passed  by  his  predecessor. 
Penal  laws,  it  seems  to  me,  should  be  con- 
strued strictly ;  and,  if  a  provision  for  dis- 
traint and  sale  has  not  been  ordered  by  the 
Magistrate  who  originally  sentenced  the  offen- 


der to  imprisonment  and  fine.  1  do  not  see 
any  way  to  an  addition  of  this  kind  to  be  sab- 
sequemly  made  by  a  different  Magistrate. 

In  my  view,  1  wish  these  papers  to  b« 
laid  before  Mr.  Justice  Kemp. 

Kemp,  y. — 1  cannot  concur  with  my 
learned^  colleague.  An  offender,  who  has 
undergone  the  full  term  of  imprisonmem 
to  which  he  has  been  sentenced  in  default 
of  payment  of  a  fine,  is  still  liable  to  have 
the  amount  of  the  fine  levied  by  distress 
and  sale  of  any  moveable  property  belonging 
to  him  which  may  be  found  within  the 
jurisdiction  of  the  Magistrate  of  the  Dis- 
trict {vide  Section  61  of  the  Code  of  Cri- 
minal Procedure). 

The  imprisonment  is  not  to  be  taken  as  a 
satisfaction  of  the  fine ;  nor,  as  it  is  put  by 
the  learned  commentators,  Morgan  and  Mac- 
pherson  :  "  The  offender  is  not  permitted  to 
choose  whether  he  will  suffer  in  person  or  in 
his  property.*'  There  is,  of  course,  a  limit- 
ation to  this  process  of  levying  the  fine 
{see  Section  70,  Indian  Penal  Code).  I  ob- 
serve that  a  Bench  of  three  Judges  hare 
ruled  in  support  of  the  view  taken  by  me; 
The  Deputy  Magistrate,  who  first  passed  the 
sentence  of  fine  in  addition  to  imprisonment, 
passed  no  order,  one  way  or  the  other,  as  to 
whether  the  fine  could  be  levied  or  not  under 
Section  61.  Another  Deputy  Magistrate 
was  of  opinion  that  it  could  not  be  so. 
Doubtless  this  opinion  was  wrong,  and  tbc 
Magistrate  would  have  acted  more  reguhriy 
had  he.  referred  the  question  to  this  Comt 
under  the  provisions  of  Section  434  of  the 
Code  of  Procedure.  But,  as  the  petitioners 
have  themselves  invoked  the  Court,  and 
asked  it  to  exercise  its  power  of  revisioo, 
there  is  nothing,  in  my  opinion,  to  prcveol 
the  Court  from  exercising  the  powers  vested 
fn  it  by  Section  404  of  the  Code  erf  Pro- 
cedure. I  would  reject  the  petition,  and, 
unless  the  fine  be  paid,  it  must  be  levied  by 
distress  and  sale  of  the  moveable  properties 
of  the  petitioners. 

Jackson,  y. — I  am  of  opinion  that,  under 
Section  6t,  Criminal  Procedure  Code,  the 
fine  is  leviable  by  distraint  and  sale  of  asy 
moveable  property  belonging  to  the  offeader , 
which  may  be  found  within  the  jurisdic- 
tion of  the  Magistrate  of  ihe  District  ;  and 
that  the  fine  may  be  levied  in  the  mode  is 
prescribed  in  that  Section  of  the  laWt 
whether  the  officer  who  inflicted  the  fine 
issued  any  special  directions  on  the  subject 
or  not.  The  Magistrate  will  be  directed  to 
proceed  and  levy  the  fine  unless  it  is  paid. 
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The  i8ih  August  1865. 

Preseni : 

The  Hon'ble  W.  S.  Seton-Karr  and  E.  Jack- 
son, Judges. 

Forfeitare  of  property  of  absconding'  offender. 

Bishonath  Sircar,  Petitioner, 

Referred  under  Section  ^J4  of  the  Code  of 
Criminal  Procedure,  and  Circular  Order 
No.  18,  dated  the  r^th  July  i86j. 

Forfeiture  of  property  of  an  absconding-  offender, 
who  appears  within  two  years  from  the  attachment  of  his 
property,  should  not  be  carried  into  effect  until  after  a 
reflcular  enquiry  into  the  causes  of  the  offender*s  absence. 

Jackson,  J. — The  Sessions  Judge  has  fully 
stated  the  facts  on  which  this  reference  is 
based.     It  is  not  necessary  to  repeat  them. 

We  do  not  agree  in  the  view  of  the  law 
which  the  Sessions  Judge  has  taken,  but  are  of 
opinion  that,  as  far  as  the  points  of  Jaw  re- 
ferred to  by  the  Sessions  Judge  are  concern- 
ed, orders  of  both  Mr.  Assistant  Magistrate 
Norman  and  Deputy  Magistrate  Ahmed  Ali 
are  perfectly  legal.  The  Sessions  Judge  thinks 
that  the  six  months,  during  which  an  abscond- 
ing person's  property  is  not  to  be  sold,  is  a 
locus  panitenticB  ;  and  that,  if  he  gives  him- 
self up  within  that  time,  he  is  entitled  to 
a  return  of  his  attached  property.  But  that 
six  months  has  reference  only  to  the  sale  of 
the  property,  and  cannot  be  extended  or  ap- 
plied to  the  accused  with  an  effect  which  is  not 
distinctly  declared  in  the  law  itself.  Such 
attached  property,  the  law  says,  shall  be 
declared  to  be  at  the  disposal  of  the  Govern- 
ment, if  the  accused  does  not  appear  within 
the  time  fixed  in  the  proclamation ;  and  it  is 
for  the  accused,  when  he  appears  at  any  time 
within  two  years  after  the  attachment,  to 
satisfy  the  Magistrate  that  he  has  not  been 
avoiding  the  process  of  the  Court.  It  may  be 
a  doubtful  question  whether,  if  the  properly 
has  not  been  declared  to  be  the  property 
of  the  Government  before  the  accusd  appears, 
it  can  be  so  declared  after  he  has  appeared. 
The  law  does  not  lay  down  any  express  lime 
when  the  order  shall  be  passed  ;  and  if,  by 
mistake  or  inadvertence,  it  has  not  been  passed 
before  the  accused  appears,  we  think  it  might 
be  passed  after  he  has  appeared.  In  the 
present  case,  the  accused,  when  he  did  appear, 
did  not  attempt  to  satisfy  the  Court  that  he 
had  not  evaded  justice,  and  Mr.  Assistant 
Norman  consequently  ordered  that  the  attached 
property  should  remain  at  the  disposal  of 
Government.     The  accused  afterwards  peti- 


tioned for  its  release,  and  explained  the  cause 
of  his  absence.  The  Deputy  Magistrate  was 
not  satisfied  with  his  evidence,  and,  holding 
that  view  correctly  under  the  law,  refused 
to  restore  it. 

But,  though  these  orders  of  the  two  oflScers 
were  perfectly  legal,  still  we  think  that  the 
previous  order  of  the  Assistant  ordering  the 
processes  of  attachment  and   proclamation 
were  illegal,  as  he  does  not  anywhere  record 
on  what  grounds  he  was  satisfied  that  the 
accused  was  absconding  or  concealing  himself 
to  evade  justice.     These  processes  are  not  to 
issue  whenever  a   warrant  fails  of  its  effect. 
The  oflficer  sent  to  serve  the  warrant  should 
b&  examined  as  to  the  measures  adopted  by 
him  to  serve  it ;  and  if,  on  his  evidence,  or  in 
any  other  manner,  the  Magistrate  is  satisfied 
that  the  accused  is  evading  justice,  then  and 
then  only  can  the  processes  of  proclamation  and 
attachment  issue.   Not  only  in  this  case  does  it 
not  appear  that  any  such  enquiry  was  made 
upon  which  it  can-  be  held  that  the  Magistrate 
satisfied  himself  that  the  accused  was  abscond- 
ing, but  it  is  also  clear  that  he  made  a  most 
summary  and  cursory  enquiry  as  to  whether  the 
explanation  of  the  accused,  after  he  did  appear, 
was  sufficient  to  account  for  the  non-service 
of  the  warrant.     The  Deputy  Magistrate  dis- 
believes the  witnesses,  and  that  is  all.     The 
clause  of  the  law  allowing  the  property  of  a 
person  who  has  evaded  justice  to  be  forfeited 
to  Government  is  highly  penal,  and  certainly 
should  not  be  carried  into  effect  only  when  it 
is  quite  certain  that  the  accused  did  really 
abscond.   Section  185  evidently  contemplates 
that  there  shall  be  "a  trial  before  a  competent 
Court,"  and  this  implies  that  the  evidence  to 
prove  that  the  accused  was  absconding,  as 
well  as  his  evidence  in  exculpat  on,  shall  be 
heard  in  his  presence,  and  a  judicial  determi- 
nation shall  be  come  to  upon  the  points.   The 
Deputy  Magistrate   did   not  hold  any  such 
trial,  and,  on  this  ground,  we  think  that  his 
final  order  was  illegal.    It  is  reversed,  and  he 
is  directed  to  hold  a  regular  irial,  and  there- 
upon determine  on  the  restoration  or  confisca- 
tion of  the  attached  property. 

Seton-Karr,  J. — I  do  not  altogether 
concur  with  the  Sessions  Judge  in  holding 
that  the  penalty  for  evasion  of  the  warrant 
could  never,  under  any  circumstances,  be 
legally  imposed  after  the  object  of  the 
Magistrate,  /.  e,,  the  appearance  of  the 
accused,  had  been  obtained.  But  I  do  concur 
with  the  Sessions  Judge,  and  with  ray 
colleague,  in  thinking  that  the  Deputy  Ma- 
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gistrate  has  mis-read  the  order  of  attachment, 
and  that  the  Magistrate  is  altogether  wrong 
in  saying  that  the  property  bacame  the  pro- 
perty of  Government  on  the  loth  of  March. 

On  the  whole,  1  am  quite  willing  to  consent 
to  a  reversal  of  the  orders  of  the  Magistrate. 
He  should  hold  a  new  trial,  and  determine 
whether  the  property  should  or  should  not  be 
released,  looking  as  well  to  any  evidence  which 
may  show  where  the  prisoner  was  during  the 
evasion  of  the  warrant,  as  to  the  ultimate  re- 
sult of  the  proceedings  and  the  acquittal  of 
the  prisoner. 


The  1 9th  August  1865. 

Present : 

The  Hon'ble  W.  Morgan,  F.  B.  Kemp,  and 
W.  S.  Seton-Karr,  fudges. 

High  Court  as  a  Court  of  Reyision — European 

British  Subjects. 

Queen  versus  Thomas  Brae. 

Baboo  yuggadanund  Mookerjee  for 
the  prosecution. 

Mr,  R,  E,  Twidale  for  the  Prisoner. 

Held  by  Morgan  and  Kemp,  JJ-t  that  there  was 
no  error  of  law  m  the  record  to  justify  the  Court's 
interference  with  the  Magistrate's  order  of  release  of 
the  prisoner. 

Held  by  Morgan  and  Seton-Karr,  JJ-,  that  the 
High  Court,  as  a  Court  of  Revision,  under  Section  404, 
Criminal  Procedure  Code,  has  no  jurisdiction  over 
European  British  subjects  in  criminal  cases. 

Kemp,  y. — The  case  of  this  gentleman 
has  come  before  this  Court,  as  a  Court  of 
Revision,  under  Section  404  of  the  Code  of 
Criminal  Procedure. 

This  Court,  on  the  Criminal  Side,  acts  as 
a  Court  of  reference,  of  revision,  and  of 
appeal.  Under  Section  404  of  the  Criminal 
Procedure  Code,  the  Court  acting  as  a  Court 
of  Revision  "  may,''  on  the  report  of  a  Court 
of  Session,  or  of  a  Magistrate,  or  whenever 
it  thinks  fit,  "  call  for  the  record  of  any  crimi- 
nal trial  or  the  record  of  any  judicial  proceed- 
ings of  a  Criminal  Court  within  its  juris- 
diction^  in  which  it  shall  appear  to  it  that  there 
has  been  error  in  the  decision  on  a  point  of 
law,  or  that  a  point  of  law  should  be  consi- 
dered by  this  Court,  and  may  determine  any 
point  of  law  arising  out  of  the  case,  and  there- 
upon pass  such  order  as  to  the  Court  shall 
seem  right." 

In  this  case  we  have  had  to  satisfy  ourselves 
in  the  best  way  available  to  us  whether 
Mr.  Thomas  Brae  is  a  European  British 
Subject   or   not.    The   record,    as   sent   up 


to  us  by  the  local  authorities,  docs  not 
afford  any  information  on  this  point.  Mr. 
Brae  has  appeared  in  person  in  this  Court: 
he  has  submitted  an  authenticated  copy  of  the 
Register  of  Marriages  kept  at  St.  Jolni's 
Church  (old  Cathedral),  Calcutta,  and  has 
further  examined  Mr.  George  W.  Kellner; 
from  this  evidence,  in  the  absence  of  any- 
thing to  rebut  it,  we  are  satisfied  that  Mr. 
Thomas  Brae  is  a  P^uropean  British  subject 

The  charge  against  Mr.  Thomas  Brae,  as 
entered  in  the  charge  paper  submitted  bj  the 
Police,  is  that  he  voluntarily  caused  grievous 
hurt  by  means  of  an  instrument  for  shooting, 
Section  326  of  the  Indian  Penal  Code.  We 
note  that  Mr.  Brae  was  not  taken  into  custody, 
nor  was  any  warrant  issued  for  his  appre- 
hension. The  Magistrate  of  Furreedpore 
(Mr.  Walton)  appears  to  have  taken  up  the 
case  in  his  capacity  of  Magistrate ;  his  pro- 
ceedings   are    signed  •"  T.    Walton,    Ofl^ 

ciating  Magis- 
trate.*'* Under 
the  provisions 

of  Section  '^7  of 
the  Code  of  Cn- 
minal  Procedure,  Mr.  Walton,  as  Ms^strate, 
was  competent  to  hold  the  preliminary  enquiiy 
into  the  present  case,  notwithstanding  Mr. 
Thomas  Brae  could  not  be  tried  by  any  Court 
but  this  Court,  exercising  its  extraordinaij 
Original  Criminal  Jurisdiction.  Mr.  Walton 
being  of  opinion,  after  recording  the  evidence 
for  the  prosecution,  and  receving  a -written 
statement  from  the  accused  party,  that  thexe 
were  not  sufficient  grounds  for  proceeding 
further  in  the  case  [^ide  Section  41  of  the 
Code  of  Criminal  Procedure),  inasmuch  a?  he 
held  that  Mr.  Thomas  Brae's  acts  were 
justified,  on  the  ground  .that  nothing  is  an 
oflFence  which  is  done  in  the  exercise  of  the 
right  of  private  defence,  recorded  an  order 
to  the  effect  that  *'  the  charge  must  be  aban- 
doned, and  that  it  was  unnecessary  to  pio» 
ceed  further  with  the  case.'* 


^Note, — The  record  does  not 
disclose  that  he  acted  in  any 
other  capacity^  nor  have  we 
been  shown  that  Mr.  Walton 
is  a  Justice  of  the  Peace. 


As  Mr.  Walton  has  not  acted  in  this 
in  his  capacity  of  Justice  of  the  Peace,  it  is 
obviously  unnecessary  for  this  Court,  im- 
portant as  the  question  may  be  when  it  docs 
arise,  to  give  any  opinion  as  to  the  questkMi 
whether,  in  the  event  of  his  having  so  acted, 
this  Court  would  have  had  jurisdiction  or 
not  to  revise  his  proceedings. 

Reverting  to  Sections  404  and  405  of  the 
Criminal  Procedure  Code,  under  which  alone 
this  Court  can  have  any  jurisdiction  in  the 
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present  case,  I  would  obsen'e  that  there 
has  been  "  no  error "  in  the  order  of  the 
Magistrate  on  a  "  point  of  law  "  (Section  404). 
The  order  is  neither  illegal,  nor,  under  all 
the  circumstances  of  the  case,  improper.  The 
proceedings  are  also  regular  (Section  405). 
I  therefore  decline  to  interfere. 

Stton-Karr^  J, — We  have  now  to  con- 
sider the  papers  in  the  case  of  Mr.  Brae, 
who  had  been  discharged  by  the  Joint- 
Magistrate  of  Furreedpore,  after  having 
fired  at  and  wounded  two  Natives  with 
ball.  The  grounds  for  the  discharge  with- 
oat  any  commitment  were  simply  that 
Mr.  Brae,  whose  acts  of  firing  with  ball  were 
admitted,  had  acted  in  self-defence. 

The  facts  of  the  case  are  clearly  given  in 
the  record,  and  have  had  our  full  attention. 
The  case  has  been  argued  before  us  by 
Mr.  Twidale  on  behalf  of  Mr.  Brae,  and  by  the 
Government  Pleader  on  the  other  side,  both 
as  regards  the  reason  given  for  non-commit- 
ment, and  as  regards  a  very  important  ques- 
tion of  the  jurisdiction  of  this  Court. 

We  have  been  asked  to  consider  the  case, 
under  Section  404  of  the  Code  of  Criminal 
Procedure,  as  a  Cofirt  of  Revision ;  but,  when 
the  case  was  first  argued,  it  was  urged  for 
Mr.  Brae,  for  the  first  time  apparently  in  the 
case,  that  he  was  a  European  British  sub- 
ject, and  that  the  appellate  branch  of  the 
High  Court  had  no  jurisdiction,  and  could 
not  order  his  commitment  to  the  Original 
Side  of  the  High  Court,  even  if  we  thought 
that  he  had  been  improperly  discharged, 
and  that  he  ought  to  have  been  put  on  his 
trial  formally,  and  either  acquitted  or  con- 
demned by  the  only  tribunal  competent 
to  try  him  for  the  offence  with  which  he  had 
been  charged.  On  this,  we  gave  the  pleader 
for  Mr.  Brae  one  fortnight's  time  to  produce 
evidence  that  his  client  was  a  European 
British  subject,  and  was  entitled  to  all  the 
privileges  of  such  person  in  regard  to  com- 
mitment and  trial. 

In  the  Lower  Court  this  question  had  not 
been  distinctly  raised,  and  the  presiding 
official  of  the  Court  had  acted  apparently  as 
Magistrate,  and  not  as  Justice  of  the  Peace. 
This  evidence  has  now  been  adduced  before 
as.  The  marriage  certificate  of  Mr.  Brae's 
parents,  duly  attested,  has  been  put  into  the 
Court,  and  Mr.  G.  W.  Kellner  has  sworn 
before  us  that  he  believes  Mr.  Brae  to  be 
the  offspring  of  that  marriage,  and  that  he 
always  understood  Mr.  Brae's  father  to  have 
been  a  European  British  subject,  as  he  came 
out  to  India  after  the  age  of  21.  Mr.  Brae 
himself  was  educated  in  England,  and,  to 


all  appearance,  is  of  English  parentage  and 
birth. 

The  Grovernment  Pleader  having  in  no 
wise  attempted  to  impugn  or  rebut  this 
evidence,  Mr.  Brae  is  entitled  to  ask  the 
Court  to  consider  him  as  having  proved  his 
status  of  a  European  British  subject. 

Mr.  Justice  Kemp  is  of  opinion  that,  as 
Mr.  Walton  has  not  acted  in  his  capacity  of 
Justice  of  the  Peace,  it  is  obviously  unneces- 
sary for  this  Court  to  give  any  opinion  on 
the  question  whether,  in  the  event  of  his 
having  so  acted,  this  Court  would  have  had 
jurisdiction  or  not  to  revise  his  proceedings. 

I  cannot  concur  in  this  view.  In  my  hum- 
ble opinion,  the  question  of  jurisdiction  is  of 
the  highest  importance  for  this  and  for  all 
other  similar  cases  in  future.  And  it  most 
naturally  arises,  in  this  very  case,  in  this  way. 
The  proceedings  of  any  Magistrate  would 
primd  facie  be  liable  to  revision  for  an  error 
of  law  by  this  Court,  and,  if  nothing  appear- 
ed on  record,  or  had  been  urged  by  Mr.  Brae 
to  show  that  he  was  a  European  British 
subject,  we  might  consider  him  as  amenable 
to  the  local  tribunals.  The  law  on  this  point, 
as  clearly  laid  down  in  the  well-known  case 
of  Calder  w.  Halket,  and  followed  in  other 
cases,  is  that  the  person  claiming  such  pri- 
vileges is  bound  to  prove  them.  The  Court 
is  not  to  assume  such  status  without  proof. 
But  the  claim  successfully  preferred  by 
Mr.  Brae  to  the  privileges  of  a  European 
British  subject  places  the  case  in  a  new  light. 
Mr.  Brae  being,  in  our  eyes,  a  European 
British  subject,  it  becomes  most  necessary  to 
see  whether,  if  we  should  think  on  full  con- 
sideration that  further  proceedings  should 
be  taken,  we  have  really  the  jurisdiction  to 
order  such  proceedings  to  be  taken  by  a 
Justice  of  the  Peace.  If  we  have  not,  we 
should  stay  our  hand.  If  we  have,  we  can 
then  go  into  the  reasons  given  by  the  Magis- 
trate for  discharging  Mr.  Brae.  It  is,  to  my 
thinking,  clear  that  the  question  of  jurisdic- 
tion fully  discussed  by  the  pleaders  on  both 
sides  is,  as  I  have  said,  of  paramount  import- 
ance. I  am  informed,  after  search  in  the 
office,  that  Mr.  Walton,  who  enquired  into 
the  case,  is  a  Justice  of  the  Peace. 

And  the  question,  then,  is  simply  this, 
viz,y  whether  our  Court  on  the  Appellate 
side,  using  the  powers  of  revision  entrusted 
to  it  by  Section  404,  can  interfere  and  direct 
a  commitment,  not  to  the  Sessions  at  Fur- 
reedpore, but  to  the  Sessions  at  Calcutta .' 

I'he  Section  quoted  empowers  us,  when- 
ever we  think  fit,  to  call  for  the  record  of 
any  criminal  trial,  or  the  record  of  any  judi- 
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fcial  proceeding  of  a  Criminal  Court,  other 
than  a  criminal  trial,  in  anv  Court  within  its 
jurisdiction  in  which  it  shall  appear  that 
there  has  been  error  on  a  point  of  law,  and 
determine  any  points  of  law,  passing  thereon 
such  orders  as  may  seem  right.  The  cor- 
rectness or  otherwise  of  an  acquittal  founded 
on  a  view  of  the  legal  right  of  self-defence 
would,  it  appears  to  me,  involve  a  point  of 
law. 

I  have  no  doubt  that,  under  this  Section,  if 
a  Magistrate  had  improperly  or  illegally  dis- 
charged an  ordinary  British  subject,  amen- 
able to  local  jurisdiction,  on  a  misconception 
of  the  law  as  to  self-defence,  or  of  the  par- 
ticular province  of  a  Magistrate,  and  of  a 
Judge  and  Assessors,  or  Judge  and  Jur}',  re- 
spectively, we  could  interfere  to  direct  the 
commitment  of  such  a  person,  so  that  he 
should  be  either  acquitted  or  condemned  by 
a  competent  tribunal  having  final  jurisdic- 
tion in  the  case.  We  could,  I  hold,  either 
order  the  Magistrate  to  enquire  further,  or 
we  might,  through  the  Sessions  Judge,  order 
hitn  to  commit  to  the  Sessions. 

I  have  also  no  doubt  that  the  Magistrate, 
as  Magistrate,  may  hold  a  preliminary 
enquiry  in  cases  triable  by  a  Supreme  Court 
of  judicature,  /.  e.,  by  the  High  Court  on  its 
Original  Side,  although  a  Magistrate  must  be 
a  Justice  of  the  Peace  in  order  to  commit  or 
hold  to  bail  a  European  British  subject 
(Sections  37  and  39,  Criminal  Procedure 
Code).  I  am  also  quite  clear  that,  by  Section 
55,  no  person,  by  reason  of  birth  or  descent,  is 
exempt  from  the  Code  of  Criminal  Procedure, 
provided  that  he  be  not  tried  before  any  Cri- 
minal Court  which  has  not  jurisdiction  over 
him.  Under  this  law,  proceedings  taken  in 
the  interior  under  the  Code  of  Criminal 
Procedure  against  a  European  British  sub- 
ject would  obviously  end  in  a  commitment 
to  the  original  side  of  this  Court,  were 
there  grounds  for  a  commitment. 

But,  after  consideration  of  these  Sections, 
what  I  have  very  great  doubts  about  is, 
-whether  this  Court,  in  its  Appellate  Jurisdic- 
tion, can  order  a  commitment  of  a  European 
British  subject  to  the  original,  i".  ^.,  'to  the 
other  side  of  the  Court.  No  one,  I  .suppose, 
will  dispute  the  proposition  that,  by  law,  a 
Local  Court  could  not  commit  to  the  Local 
Sessions,  nor  a  Sessions  Judge  try  a 
European  British  subject,  nor  our  Court, 
on  its  Appellate  Side,  hear  and  confirm  an 
appeal  from  such  a  conviction,  or  deal  with 
the  case  at  all,  except  to  point  out  the  entire 
want  of  jurisdiction.  The  final  jurisdiction 
•of  the  Local  Courts  over  European  British 


subjects  is  limited  to  500  rupees,  and  to  cases 
of  contempt  of  Court,  by  Sections  42  and 
410  of  the  Criminal  Procedure  Code. 
But  even  then  we  have  a  power  of  revision 
by  writ  of  certiorari,  i.  e.,  of  revision  by  the 
Original  Side  of  the  Court.  How,  then,  can 
it  be  said  that  our  Bench  is  competent  bj 
law  to  direct  a  Magistrate  acting  as  Justice 
of  the  Peace,  as  he  must  act  if  ulterior  pro- 
ceedings are  contemplated,  to  commit  such 
a  British  subject  to  the  Sessions  held  ia 
Calcutta,  or,  what  is  very  nearly  ifae 
same  thing,  to  take  proceedings  afresh 
with  a  view  to  such  commitment?  We 
must  constantly  bear  in  mind  that,  with  the 
precise  status  and  privileges  now  asserted 
by,  and  granted  to,  Mr.  Brae,  ulterior 
proceedings  can  have  no  other  end  in  view. 
But,  if  the  Appellate  Court  cannot,  as  a 
Court  of  Appeal,  hear  or  revise  the  pro- 
ceedings on  the  formal  trial  of  a  European 
British  subject,  it  would  seem,  by  pari^  of 
reasoning,  that  it  cannot  interfere  to  give 
directions  that  such  a  person  ought  to  be 
tried  in  the  only  place  or  by  the  only  Coart 
in  which,  as  the  law  now  stands,  be  can 
take  his  trial.  • 

The  law  is  either  ambiguous,  or  it  is 
wholly  silent  on  the  subject.  The  Charier 
does  not  elucidate  or  throw  light  on  the  mat- 
ter. Sections  21  to  28  of  that  deed  expound 
what  is  to  be  the  criminal  jurisdiction  of  the 
Court,  ordinary  and  extraordinar\' ;  but  ihcj 
do  not  appear  to  provide  for  this  case,  and 
they  clearly  contemplate  the  maintenance 
of  the  Original  and  Appellate  Jurisdiction 
separate  and  distinct  from  each  other,  as 
they  were  before  the  amalgamation  of 
the  two  Courts.  I  do  not  find  anything 
in  those  Sections,  which  I  have  carefully 
studied,  which  would  warrant  me  in  saying 
that  the  law,  as  to  venue,  jurisdiction,  and 
cpmpetence  of  the  various  Courts,  has  been 
at  all  changed ;  the  High  Court  takes  the 
place  of  the  Supreme  Court  on  one  side,  and 
of  the  Sudder  Nizamut  Adawlut  on  the 
other,  but  without  complete  fusion. 

It  is  argued  by  the  Government  pleader, 
and  it  is  not  denied  by  the  pleader  for  Mr. 
Brae,  that,  if  there  is  a  wrong  or  failure  of 
justice,  there  ought  to  be  a  remedy  or  a 
means  of  setting  the  failure  right.  The 
remedy,  if  there  has  been  a  failure,  mi^t 
possibly  be  for  the  Government  to  move  bf 
its  Advocate-General  or  Standing  Counsel 
in  the  matter,  and  to  direct  him  to  apply  to 
the  Original  Side  of  the  Court,  in  order  thitt 
further  proceedings  should  be  taken.  It  is 
possible,  too^  that,  before  the  abolition  at  Uie 
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Grand  Jury,  any  prosecutor  or  complainant, 
had  the  Magistrate  refused  to  make  a  com- 
mitment, might  have  still  had  the  right  to 
apply  to  that  body  to  find  a  true  bill  on  a 
private  indictment  against  any  other  person 
on  any  statutable  or  triable  offence. 

I  say  this,  however,  with  some  doubt  as 
to  the  legal  right  of  complainants  so  circum- 
stanced. But  before  or  since  the  abolition  of 
the  Grand  Jury,.  I  presume  that  the  Law 
Officers  of  the  Government  might  apply  to 
the  Original  Side  of  the  Court  for  a  manda- 
mus. But  even  here,  as  far  as  I  have  been 
able  to  obtain  information  on  the  subject, 
the  mandamus  could  go  no  farther  than  to 
order  a  Justice  of  the  Peace,  who  had  refus- 
ed to  entertain  a  case  at  all,  or  had  alleged 
want  of  jurisdiction,  where  he  obviously  had 
jurisdiction,  to  take  it  up.  I  doubt  very 
much  if  the  Court  could  or  would  direct  a 
Justice  of  the  Peace  to  commit  an  accused 
person  whom  he  had  discharged  for  reasons 
given,  and  so  bring  on  a  trial.  In  England, 
a  prosecutor  who  cannot  get  redress  from  one 
Justice  of  the  Peace  may  apply  to  another 
in  the  same  country  for  the  commitment  of 
the  accused  ;  but 'whether  this  sort  of  pro- 
ceeding would  be  sanctioned  in  this  country, 
or  whether  it  would,  on  the  whole,  be  con- 
ducive to  the  satisfactory  administration  of 
justice,  if  it  could  be  sanctioned,  may  admit 
of  question.  I  am  strengthened  in  the  view 
taken  above  as  to  the  effect  of  a  mandamus, 
by  a  case,  in  the  Original  Side  of  the  High 
Court  of  Madras,  reported  at  page  66  of 
Stokes's  Reports.  There  Scotland,  C.J.,  and 
Bittleston,  J.,  refused  to  grant  a  mandamus 
to  a  Magistrate  who  had  exercised  his  discre- 
tion, and  had  refused  to  entertain  a  criminal 
charge,  and  the  Court  seemed  to  think  that 
errors  of  judgment  could  not  be  corrected  by 
a  writ  of  mandamus. 

It  is  said  that,  with  an  amalgamated  High 
Court  looking  to  its  object,  these  distinctions 
of  procedure,  and  these  doubts  and  difficul- 
ties of  practice,  ought  not  to  occur.  But  all 
we  have  to  do  as  Judges  is  to  see  whether 
the  law  confers  on  us  jurisdiction,  and  most 
certainly  in  any  case  where  the  Court  is 
asked  to  say  if  there  has  been  a  failure  of 
justice,  and  to  assume  the  power  of  directing 
action  to  be  taken  beyond  the  conclusions  of 
the  Local  Courts,  and  in  this  case  especially, 
involving  as  it  does  ihe  consideration  of  spe- 
cial privileges,  we  ought  not  to  move  unless 
we  are  sure  that  we  have  jurisdiction ;  that 
our  jurisdiction  will  never  be  called'  in  ques- 
tion ;  and  that  it  will  lead  to  legal  and  satis- 
factory results. 


We  cannot  give  ourselves  jurisdiction  b}t 
analogy,  by  force  of  deduction,  ingenioui 
reasoning,  or  preponderance  of  probabilities, 
if  the  law  is  silent. 

I  have  thus  argued  this  case  simply  to  see 
whether  wx  have  jurisdiction,  because,  until 
we  are  sure  of  that,  we  ought  to  do  nothing. 
I  have,  however,  been  carefully  through  the 
papers  which  have  been  duly  commented  on 
by  the  pleaders  on  both  sides  in  open  Co.urt^ 
and  I  have  formed  a  definite  opinion  on  the 
merits  of  the  case  as  it  stands,  and  on  the 
view  taken  thereof  by  the  Executive  Author- 
ities. But,  if  we  have  no  jurisdiction,  as 
in  my  opinion  we  have  not,  it  is  not  neces- 
sary or  expedient  that  I  should  express  that 
opinion.  The  conclusion  that  I  have  arriv- 
ed at  is,  therefore,  that  whatever  remedy 
the  Government,  if  it  desires  any  further 
action,  may  be  advised  to  take,  we,  on  this 
side,  cannot  act.  I  have  discussed  this  very 
important  question  from  a  different  point  of 
view  to  that  taken  by  my  learned  colleague, 
Mr.  Justice  Kemp,  and  I  have  further 
thought  it  right  to  consider  whether,  grant-^ 
ing  that  there  had  been  a  failure  of  justice, 
any  other  remedy  might  not  exist ;  but  my 
conclusion  is  the  same  as  that  of  Mr.  Justice 
Kemp.  The  Court  on  this  side  has  no 
jurisdiction  in  such  a  case,  and  no  power 
of  revision  under  Section  404  or  under  any 
other.  As,  however,  the  whole  matter  is 
somewhat  complicated,  involving  a  mixed 
question  of  the  law  suited  to  Europeans  and 
the  law  suited  to  ordinary  British  subjects, 
I  am  of  opinion  that  it  would  be  very  desi- 
rable if  this  case  were  referred  to  a  third 
Judge. 

Morgan,  J, — The  record  of  Mr.  WaU 
ton's  proceedings,  having  been  called  for  by 
the  Court,  must  now  be  dealt  with  accord- 
ing to  the  provisions  of  Section  404  of  the 
Code  of  Criminal  Procedure.  It  is  only  as 
a  member  of  a  Court  of  Revision  duly  con- 
stituted by  the  High  Court,  and  vested  with 
the  jurisdiction  which  formerly  belonged  to 
the  Sudder  Court,  that  I  am  (as  I  understand 
it)  authorized  and  required  to  deal  with  this 
matter.  That  jurisdiction  is,  in  the  words  of 
the  404th  Section,  to  pass  such  order  as  to  the 
Sudder  Court  shall  seem  right  when  the  record 
called  for  shows  either  that  the  Magistrate's 
decision  is  erroneous  in  law*,  or  that  some 
question  of  law  arises  for  decision  out  of  the 
facts  of  the  case. 

The  language  of  the  Section  appears  to 

me  to  be  hardly  applicable  to  a  Magistrate's 

proceeding  in  the  conduct  of  a  preliminary 

I  enquiry  in  a  case  triable  by  the  Court  of 
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Session,  whether  the  result  of  such  enquiry 
be  that  the  accused  person  is  sent  for 
trial  to  the  Court  of  Session,  or  is  dis- 
charged. 

The  record  shows  that  Mr.  Wahon,  after 
hearing  the  complaint  against  Mr.  Brae,  and 
after  examining  several  persons  as  witnesses, 
thought  there  was  not  sufficient  ground  for 
proceeding  against  the  accused.  Accordingly, 
the  proceedings  were  dropped,  and  no  sum- 
mons or  other  process  was  issued.  Seeing 
the  nature  of  the  offence  charged,  and  that 
the  acts  done  were  admitted  and  justified  as 
acts  done  in  the  exercise  of  the  right  of  pri- 
vate defence,  I  think,  upon  the  facts  as  stated 
by  Mr.  Walton  in  his  written  order,  that  the 
preliminary  investigation  ought  to  have  been 
proceeded  with,  and  that  scarcely  any  matter 
that  might  be  disclosed  during  its  further 
progress  could  excuse  the  Magistrate  from 
sending  the  case  to  a  higher  tribunal,  in  order 
that  the  circumstances,  under  which  the  ac- 
cused had  inflicted  wounds  by  a  gun  loaded 
with  ball,  might  be  fully  enquired  into,  and 
that  the  superior  tribunals  should  determine 
whether  or  not  the  limits  of  the  right  of 
private  defence  had  been  exceeded. 

1  see  no  error  in  law  in  the  record  itself, 
although  the  evidence  adduced  in  this  Court 
may  show  that  Mr.  Walton  should  have 
acted,  and  should  have  described  himself  as 
acting,  in  his  capacity  of  Justice  of  the 
Peace",  and  not  as  Magistrate  of  the  district, 
nor  any  point  of  law  to  be  determined  ;  and  it 
is  not  requisite  in  my  opinion  that  we  should 
give  any  further  order.  I  think  it  needless 
to  consider  wHether  we,  as  a  Court  of  Revi- 
sion under  Section  404,  could,  by  our  order, 
set  the  Magistrate  again  in  motion,  with  a 
view  to  the  committal  of  the  accused  person 
for  trial.  Mr.  Brae  is,  it  appears,  a  European 
British  subject,  and  Mr.  Walton  is  a  Jus- 
tice of  the  Peace  ;  notwithstanding  these 
facts,  the  proceedings  of  the  latter  were  in 
his  character  of  Magistrate,  and  they  were 
not  taken  under  the  41st  Section  of  the  Code. 
We,  having  ascertained  that  the  former  is  a 
European  British  subject,  should  not,  it  seems 
to  me,  proceed  farther  as  a  Court  of  Revision 
under  Section  404.  Whatever  may  be  the 
extent  of  our  powers  under  that  Section  when 
dealing  with  a  case  within  its  scope,  we  can 
revise  only  "  such  cases  tried  by  any  officer 
or  Court  possessing  Criminal  Jurisdiction  as 
(were  formerly)  subject  to  revision  by  the 
Sadder  Nizamut  Adawlut"  {see  Sec.  27  of 
the  Letters  Patent),  and  it  is  certain  that 
a  case  in  which  the  accused  was  a  Euro- 


pean British  subject  was  not  open  to  such 
revision. 

The  High  Court  possesses,  by  the  Statute 
24  and  25  Vict.,  Chapter  104,  and  by  the 
Letters  Patent,  not  only  the  power  of  revision 
and  control  formerly  exercised  by  the  Sadder 
Court,  but  also  the  powers  which  the  Supreme 
Court  possessed  by  its  Charter  over  Justices 
of  the  Peace  and  others.  The  High  Court 
may  provide  for  the  exercise  of  all  or  any  <^ 
these  powers  by  single  Judges  or  Dtviskm 
Courts,  and  such  Courts  or  Judges,  if  duly 
empowered,  may  exercise  jurisdiction  overall 
persons  and  matters  as  fully  as  the  High 
Court  itself.  It  does  not  appear  to  be  either 
necessary  or  expedient  to  enquire  what  pro- 
ceedings might,  upon  due  application  made  in 
any  case,  be  ordered  or  taken  by  the  High 
Court,  or  bv  a  Division  Court  vested  with  the 
powers  of  the  High  Court.  It  is  enough  in  my 
opinion  to  say  that,  with  our  present  powers, 
we  cannot,  as  a  Court  of  Revision,  under  the 
Section  referred  to,  proceed  farther. 

The  High  Court  has,  I  believe,  ample 
power  to  control  the  proceedings  of  Justices 
of  the  Peace,  and  to  compel  them  toproceed, 
if  they  improperly  decline  jurisdiction,  and 
these  powers  it  possesses  in  addition  to  the 
jurisdiction.  Original  and  Appellate,  vested 
in  the  Court  by  law. 


The  28th  August  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  SetCHi- 

Karr,  Judges, 

Prisoners  (Pursuit  of  escaped)  otMtroctiii^  Pnb- 
lie  Senrant  in  dischargee  of  public  fonctioiii — 
Jurisdiction  (of  Magistrate). 

Dukhoo  Pein  versus  Chundro  Kant  Chowdry^ 
Pochai  Sircar,  and  Kheru  Poramanick. 

Re/erred  under  Section  ^j-/.  Code  0/  Criminal 

Procedure. 

Read  a  letter  from  the  Sessions  Judge  of 
Rajshahye,  dated  the  jth  August  186^. 

Court  peons  may  pursue  into  the  yard  of  a  lodgia^- 
house,  the  door  leading^  into  which  is  open,  a  prisoner 
who  has  escaped  from  their  custody. 

The  offence  of  obstructing  a  public  servant  in  the 
dischargee  of  his  public  functions  is  not  cof^nizable  by  a 
Magistrate,  except  with  the  sanction  or  on  the  complaint 
of  the  Court  or  public  servant  concerned,  or,  if  sudi 
servant  is  an  inferior  ministerial  servant,  with  the 
sanction  or  on  the  complaint  of  his  official  superior. 

The    Court  concurs    with    the    Sessions 
Judge  that  the  Court  peons  were  not  acting 
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beyond  their  jurisdiction  in  pursuing,  into  the 
yard  of  a  lodging  house,  a  prisoner  who  had 
escaped  from  their  custody,  the  door  leading 
into  the  said  yard  being  open.  The  ruling 
laid  down  by  the  late  Acting  Judge  is  wholly 
erroneous,  and  would  be  very  prejudicial  to 
the  interests  of  justice. 

The  Court  adroit  that  an  offence  punish- 
able under  Section  186  of  the  Indian  Penal 
Code  is  not  cognizable  by  a  Magistrate, 
except  with  the  sanction  or  on  the  complaint 
of  the  Court  or  public  servant  concerned, 
or,  if  such  servant  is  an  inferior  ministerial 
servant,  with  the  sanction  or  on  the  com- 
plaint of  his  official  superior  {see  Section 
168  of  the  Code  of  Criminal  Procedure). 

Had  the  peons  simply  charged  the  defend- 
ant with  a  common  assault,  the  case  might 
have  been  different. 

The  Court  thinks  that  it  would  have  saved 
a  good  deal  of  trouble  had  this  plea  been 
raised  at  an  earlier  period,  ^s  it  is,  ihey 
have  no  option  but  to  quash  the  proceedings. 
If  the  Civil  Court,  or  the  public  servant 
referred  to,  now  sanction  the  prosecution, 
steps  may  be  taken  by  the  Magistrate  to  re- 
try the  case.  But  this  sanction  is  only  given 
on  the  assumption  that  the  principal  defend- 
ant, sentenced  to  imprisonment,  has  not  under- 
gone any  portion  of  his  imprisonment.  If 
any  portion  has  been  undergone,  no  fresh  trial 
can  take  place ;  and  if  the  minor  defendants, 
Pochai  and  Kheru,  have  paid  their  fines,  they 
should  be  refunded  to  them. 


The  29th  August  1865. 

Present :     ^        " 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Attempt  to  bribe  Public  Servant— Illegality  of 
sentence — Duty  of  Judge  to  explain  construc- 
tion of  document  to  Jury. 

Queen  versus  Setul  Chunder  Bagchee, 

Appellant, 

Committed  by  the  Deputy  Commissioner,  and 
tried    by   the  Judicial    Commissioner    of 
Assam,  on  a  charge  of  attempting  to  receivi 
Vol.  III. 


gratification  for  inducing,  by  illegal  means, 
a  public  servant  to  show  favor  to  a  person, 

A  conviction  on  a  charge  of  attempting  to  receive  a 
gratification  for  influencing  a  public  servant  in  the  ex- 
ercise of  his  public  functions  is  illegal  as  disclosing  no 
legal  oifence  when  it  omits  to  state  the  person  or  per- 
sons for  whom  the  gratification  was  obtained,  or  the 
public  servant  to  be  influenced  in  the  exercise  of  his 
public  functions. 

A  Judge  ought  to  explain  to  the  Jury  the  legal  con- 
struction to  be  put  on  a  document  relied  on  by  the  pro- 
secution. 

Kemp,  y, — This  prisoner  has  been  convict- 
ed by  the  Judicial  Commissioner  of  Assam  of 
the  following  offence  : — 

That  he,  Setul  Chunder  Bagchee,  on  or 
about  the  12th  day  of  Magh  1271,  B.  S.,  at 
Gowalparah,  attempted  to  obtain  from  a  per- 
son by  name  Kamessoree  for  another  person 
or  persons,  names  unknotun,  a  gratification 
as  a  reward  for  inducing  a  public  servant  in 
the  exercise  of  the  official  functions  of  such 
public  servant  to  show  favor  to  a  person,  the 
said  Kamessoree  ;  and  that  she  has  thereby 
committed  an  offence  punishable  under  Section 
162  of  the  Indian  Penal  Code. 

Sentence,  three  months*  simple  imprison- 
ment, and  to  pay  a  fine  of  50  rupees ;  in  de- 
fault of  payment,  further  imprisonment  for 
three  months. 

The  (rial  was  conducted  with  a  Jury ;  the 
only  evidence  for  the  prosecution  is  a  letter, 
which  the  prisoner  admits  to  have  written  to 
his  employer,  by  name  Kamessoree.  In  this 
letter,  which  refers  to  a  case  in  which  that 
lady  was  plaintiff,  occurs  the  following  pas- 
sage :  "  I  have  agreed  to  pay  30  rupees  in 
the  event  of  success.  If,  by  God's  will,  we 
succeed,  the  money  must  be  paid." 

The  prisoner  avers  that  this  passage  refers 
to  an  arrangement  which  he  had  made  with 
one  Omesh  Chunder,  a  pleader,  to  pay  him 
30  rupees  over  and  above  his  legitimate  fee 
in  the  event  of  success. 

The  Judicial  Commissioner  was^  I  think, 
wrong  in  leaving  the  construction  of  this 
passage  in  the  letter,  which,  as  I  have  already 
observed,  was  the  only  piece  of  evidence  ad- 
duced by  the  prosecution,  to  the  Jury.  He 
ought  to  have  explained  to  the  Jury  the  legal 
construction  to  be  put  uj^on  the  document. 

There  is,  however,  another  flaw  in  the 
conviction,   which,   in   my  opinion,   wholly 


70 


Criminal 


THE   WEEKLY    REPORTER. 


Rulings. 


[Vol.  m. 


vitiates  it,  and  that  is,  that  it  discloses  no 
legal  offence. 

It  is  not  stated  who  the  person  or  persons 
were  for  whom  the  gratification  was  obtained  ; 
nor  who  the  public  servant  was  who  had  to 
be  influenced  in  the  exercise  of  his  official 
functions. 

Being  of  opinion  that  the  conviction  is 
illegal,  inasmuch  as  it  discloses  no  legal 
offence,  I  would  quash  it,  and  direct  that  the 
prisoner,  who  is  on  bail  under  the  orders  of 
this  Court,  be  released.  The  paper  must  be 
laid  before  another  Judge.* 

Seton-Karr,  J, — I  entirely  concur.  The 
letter  of  the  prisoner  disclosed  no  legal  offence 
on  the  first  charge  of  attempting  to  bribe 
a  public  servant,  for  no  public  servant's  name 
was  even  mentioned  ;  and  the  Judicial  Com- 
missioner ought  to  have  pointed  out  to  the 
Jury  the  legal  effect  and  bearing  of  the  sen- 
tence relied  on,  even  if  there  had  been  suffi- 
cient evidence  to  go  to  a  Jury. 

Of  the  charge  of  cheating,  the  prisoner 
vas  acquitted  by  the  Jury. 

The  conviction  is  quashed. 


I 


The  29th  August  1865. 
Present : 


«e 


The  Hon'ble  F.  B.  Kemp  and  W.  S;^^^^^^. 

Karr,  Judges,  ^ 

Insanity.  '?  I 

'J 

Queen  versus  Shah  Mahomed. 


Committed  hy  the  Officiating  Joint  Magis- 
trate^ and  tried  hy  the  Sessions  Judge  of 
Rungporey  on  a  charge  of  voluntarily 
causing  grievous  hurt,  &c. 

Procedure  in  the  case  of  an  insane  prisoner. 


the  legality  of  the  Sessions  Judge's  proceed- 
ings. 

The  case  has  been  laid  before  this  Bench 
for  orders.  We  find  that  the  prisoner  Shah 
Mahomed  was  charged  with  voluntarily  caus- 
ing grievous  hurt,  Section  326,  Indian  Penal 
Code.  The  prisoner,  when  arraigned,  re- 
mained mute,  and  refused  to  plead.  The 
Medical  Officer  deposed  before  the  Sessions 
Judge  that  the  prisoner  was  of  unsound 
mind  ;  and  yet,  in  the  face  of  this  evidence, 
the  Sessions  Judge,  instead  of  proceeding 
under  the  provisions  of  Sections  389  and  390 
of  the  Code  of  Criminal  Procedure,  went  on 
with  the  trial,  recording  the  evidence,  and 
acquitting  the  prisoner  of  the  crime  on  the 
ground  of  insarnity,  though  the  prisoner  was 
admitt^if^capable  of  making  his  defence. 
IJlps  CJourt,  holding  these  proceedings  to 
b^^nilegal,  quashes  them,  and  directs  the 
^passions  Judge  to  proceed  under  Sections 
89  and  390  of  the  Code  of  Criminal  Proce- 
ure.  The  evidence  need  not  here  be  taken. 
The  Sessions  Court  will  give  a  special  judg- 
ment that  the  accused  person  is  of  unsound 
mind,  and  incapable  of  making  his  defence, 
and  the  trial  must,  therefore,  be  postponed. 

As  the  offence  of  which  the  prisoner  is 
accused  is  not  bailable,  the  Sessions  Judge 
must  report  the  case  for  the  orders  of  the 
Local  Government,  the  prisoner  being  kept  in 
safe  custody  pending  the  orders  of  the 
Government. 


The  29th  August  1865. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Fine— False  charge  of  Theft. 

Juhoorun  versus  Girdharee  Ram  and 
Nuseebun. 


The  Judge,  sitting  in  the  English  Depart- 
ment on  a  review  of  the  abstract  statement 
of  prisoners  acquitted  by  the  Sessions  Judge 
of  Zillah  Rungpore  for  May  1865,  sent  for 
the  record  of  this  case  to  satisfy  himself  of 


Referred  under  Section  43^,  Act  XXV.  of 
1861,  and  Circular  Order  No,  i8y  dated 
the  isth  July  1863, 


*  Note. — Chargfcs  must  describe  the  imputed  of- 
fence as  nearly  as  possible  in  the  language  of  the 
Indian  Penal  Code.  {See  also  Forms  of  Charges, 
Chapter  XIII.,  Code  of  Criminal  Procedure,  No.  3»  or 
Section  161  of  the  Indian  Penal  Code.) 


Fine  is  not  awardable  as  compensation  for  a  false 
charge  of  theft. 

Under  the  circumstances  stated,  the  Court 
remits  the  fine  of  10  rupees  imposed  on  the 
complainant  for  a  false  charge  of  theft,  the 
law  not  admiiiing  such  a  fine  as  compensa- 
tion under  Section  270  of  the  Criminal 
^Procedure  Code. 
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Procedure  in  cases  of  giving  False  Evidence 

and  Forgery. 

No.  368. 

From  the  Registrar  of  the  High  Court,  &c,, 
dated  Calcutta,  2jth  April  1865. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  (i.  Loch, 

Judges, 

Sir, — Having  laid  before  the  Court  your 
predecessor's  Office  Memorandum  No.  222, 
dated  the  12th  August  last,  forwarding  the 
Deputy  Magistrate's  explanation  and  his 
strictures  thereon,  in  connection  with  the  case 
of  Syed  AfiEsur  Ally  and  two  others,  1  am 
directed  to  communicate  to  you  the  follow- 
ing observations  of  the  Court. 

2.  Section  19,  Act  XXIII.  of  1861,  must 
be  read  with  Section  171  and  following 
Sections  of  the  Criminal  Procedure  Code. 
Section  19  prescribes  :  "  If  there  shall  appear 
to  a  Court  sufficient  ground  for  sending  for 
investigation  to  a  Magistrate  a  charge  de- 
scribed in  Section  463,  &c.,  of  the  Indian 
Penal  Code,  which  may  be  preferred  in  re- 
spect to  any  deed  or  paper  offered  in  evidence, 
the  Court  may  send  the  person  to  the  Magis- 
trate, and  the  Magistrate  shall  receive  such 
charge,  and  proceed  with  it  under  the  rules 
for  the  time  being  in  force." 

3.  Section  171  of  the  Code  of  Criminal 
Procedure  enacts  that,  "  when  any  Court, 
Civil  or  Criminal,  is  of  opinion  that  there  is 
sufficient  ground  for  investigating  any  charge 
of  giving  false  evidence  or  forgery,  the  Court, 
after  making  such  preliminary  enquiry  as 
may  be  necessary,  may  send  the  casey^r  in- 
7)€stigation  to  the  Magistrate  having  power 
to  try  or  commit  for  trial  the  accused  persons, 
and  such  Magistrate  shall  thereupon  proceed 
according  to  law." 

4.  By  Section  173  it  is  enacted  that,  in 
any  case  triable  by  a  Court  of  Session  ex- 
clusively, any  Court  of  Civil  Judicature 
before  which  any  such  offence  is  committed, 
instead  of  sending  the  case  for  investigation 
to  a  Magistrate,  may  complete  the  investiga- 
tions itself,  and  commit  or  hold  to  bail  the  ac- 
cused person  to  take  his  trial  before  the  Court 
of  Session. 


5.  When  any  such  commitment  (Section 
174)  is  made  by  order  of  a  Civil  Court,  the 
Court  shall  frame  the  charge,  and  shall  trans- 
mit the  same  with  the  order  of  commitment 
and  the  record  of  the  case  to  the  Magistrate  ; 
and  such  Magistrate  shall  bring  the  case 
before  the  Court  of  Session,  together  with 
the  witnesses  for  the  prosecution  and  de- 
fence. 

6.  Under  Act  XXIIL  of  1861,  there  is 
a  difference  of  procedure  in  cases  of  giving 
false  evidence  and  forgery.     In  cases  of  the 

former  description,  by  Section  16,  the  Court 
before  which  the  offence  was  committed  might 
commit  the  party  to  take  his  trial,  or,  after 
making  a  preliminary  enquiry,  might  send 
the  case  for  investigation  to  any  Magistrate 
having  power  to  commit  the  accused  for  trial, 
and  such  Magistrate  is  to  proceed  according 
to  law.  Section  18  provides  that,  if  the 
commitment  be  made  by  a  Court,  the  Court 
shall  frame  a  charge,  and  shall  transmit  the 
same  with  the  order  of  commitment  to  the 
Magistrate,  and  such  Magistrate  shall  bring 
the  case  together  with  the  witnesses  before 
the  Court  of  Session  ;  but  in  respect  to  cases 
of  forgery,  as  described  in  Sections  463,  471, 
475,  and  476  of  the  Penal  Code,  Section  29, 
Act  XXIII.  of  1 86 1,  withheld  from  the  Civil 
Court  the  power  of  direct  commitment,  and 
required  the  case  to  be  sent  for  investigation 
to  the  Magistrate,  who  shall  receive  such 
charge  and  proceed  with  it  under  the  rules 
for  the  time  being  in  force.  Section  173  of 
the  Code  of  Criminal  Procedure,  however, 
permits  a  Civil  Court,  in  all  cases  of  forgery 
or  giving  false  evidence  triable  by  a  Court 
of  Session  exclusively,  to  follow  either  course. 
The  Civil  Court  may,  under  the  provisions 
of  that  Section,  either  commit  directly  or  send 
the  case  to  the  Magistrate  for  investigation, 

7.  There  is  a  great  difference  in  the  pow- 
ers of  a  Magistrate  according  to  the  mode  in 
which  a  case  is  treated  by  the  Civil  Courts. 
If  a  Civil  Court  commit  a  person  directly  for 
trial,  the  Magistrate  acts  merely  as  a  Minis- 
terial Officer,  and  produces  all  parties  and 
witnesses  and  the  record  before  the  Judge 
at  the  time  of  trial,  and  can  do  nothing 
more.  If  the  case  be  sent  to  him  for  inves- 
tigation, he  acts  as  a  Judicial  Officer,  en- 
quires into  the  truth  or  falsehood  of  the 
charge,  and,  in  the  event  of  the  evidence 
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being  insufficient,  is  at  liberty  to  discharge 
the  accused  ;  or,  if  other  people  are  found  to 
be  concerned  in  the  same  offence,  he  can 
bring  them  to  trial,  and  frame  the  charge 
accordingly.  The  Court  thinks,  therefore,  in 
this  case,  if  the  prisoners  were  not  committed 
for  trial  direct  by  the  Deputy  Collector, 
which  they  do  not  appear  to  have  been,  the 
Magistrate  was  not  restricted  from  making 
a  full  investigation,  and  committing  the  par- 
ties and  others  connected  with  them  for  trial 
in  the  Court  of  Session. 

8.  With  regard  to  what  has  been  said 
about  the  parlies  having  been  kept  in  hajut, 
though  the  offence  wa?  bailable,  it  is  evident 
that  the  Deputy  Magistrate  considered  the 
offence  of  a  more  heinous  nature  than  it  ulti- 
mately turned  out  to  be.  This  was  a  mistake 
which  might  have  been  easily  rectified  had 
the  parties  applied  to  the  Magistrate. 


Lurking^  House  Trespass  and  Theft — ^f  uaish- 
ment  for  two  simultaneous  Offences  covered 
by  two  different  sets  of  facts. 

Extract  (paras,  2  and  j)  of  Letter  No.  jySy 
from  the  Registrar  of  the  Appellate  High 
Court,  dated  the  28th  April  1865, 

2.  In  reply,  1  am  to  state  that  ihe  Court 
is  of  opinion  that  an  accused  person  should 
always  be  found  guilty  of  the  offence  cov- 
ered by  the  greater  portion  of  the  facts  in 
evidence;  and  that  the  Magistrate,  in  the 
case  mentioned  by  you,  was  consequently 
quite  right  in  finding  the  prisoner  guilty  of 
lurking  house  trespass  with  intent  to  com- 
mit theft,  but  that,  having  so  found  him 
guilty,  he  was  not  warranted  in  finding  the 
guilt  of  theft,  which,  it  appears,  was  made  up 
of  the  facts  which  went  to  prove  the  inten- 
tion in  the  first  offence. 

3.  Alludinja:  to  your  reasoning  upon  Sec- 
tion 46,  Code  of  Criminal  Procedure,  I  am 
to  observe  that  that  Section  contemplates 
two  offences  covered  by  two  different  sets 
of  facts ;  and  if  two  such  simultaneous  offen- 
ces legitimately  arise  on  the  evidence,  for 
both  of  which  stripes  form  part  of  the  pun- 
ishment, they  can  be  awarded,  but  not  more 
than  30  can  be  inflicted.  The  postpone- 
ment of  the  second  sentence,  if  not  against 
the  letter,  is  against  the  spirit  of  Act  VI. 
of  1864.     The  Court  is  of  opinion  that,  for 


two  such  separate  offences  under  the  Penal 
Code,  a  sentence  of  imprisonment  up  to  14 
years,  and  one  of  stripes,  may  be  separately 
awarded. 


Process  of  attachment  of  proper^  cannot  issue 
in  cases  triable  under  Chapter  XV.  of  the  Code 
of  Criminal  Procedure. 

No.  379. 

From  the  Registrar  of  the  High  Courts  ^c, 
dated  Calcutta,  28th  April  iSSj, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

Sir, — With  reference  to  the  question  re- 
ferred by  the  Magistrate  of  Monghyr  in  the 
Tabular  Statement,  submitted  by  yoa,  dated 
6th  instant,  I  am  directed  to  state  that  the 
Court  is  of  opinion  that,  in  cases  triable  un- 
der Chapter  15  of  the  Code  of  Criminal  Pro- 
cedure, that  is,  in  cases  punished  nnder  the 
Penal  Code  wiih  impisonment  for  a  period 
not  exceeding  6  months,  if  a  warrant  has 
been  issued  under  Section  260,  and  cannot  be 
served,  the  process  of  attachment  of  property 
cannot  issue,  as  the  law,  whether  intentionally 
or  otherwise,  is  silent  on  the  point,  and 
only  speaks  clearly  in  cases  coming  mder 
Chapters  1 2  and  1 4  of  that  Code. 


Recovery  by  a  Judge  of  a  fine  imposed  by 
his  predecessor. 

No.  428. 

From  the  Registrar  of  the  High  Court,  &c^ 
dated  Calcutta,  8th  May  i86s> 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — In  returning  to  you  the  records  for- 
warded with  your  letter  No.  57,  dated  i8th 
ultimo,  I  am  directed  to  state  that,  in  the 
opinion  of  the  High  Court,  as  Judge  of  the 
Court  which  originally  sentenced  iheoflFenders 
in  these  cases,  you  are,  under  Section  61  of 
the  Code  of  Criminal  Procedure,  conipet^t 
to  issue  a  warrant  for  the  levy  of  the  amount 
of  the  fines  imposed  by  your  predecessor  by 
'  distress  and  sale  of  any  moveable  propcrqr 
belonging  to  the  convicts  which  may  be  found 
in  Jessore. 


1865.] 
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BreBch  of  contract  of  seirice— Enforcement  of 
performance  of  an  order  passed  by  a  Magis- 
trate nnder  Act  XIII.  of  1859. 

No.  450. 

From  tht  Registrar  of  the  High  Courts  ^c, 
dated  Calcutta,  i^^th  May  1865. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

Sir, — ^With  reference  to  the  question 
under  Section  3,  Act  XIII.  of  1859,  referred 
in  the  Tabular  Statement  submitted  by  you, 
dated  7th  March  last,  I  am  directed  to  inform 
you  that  the  Court  is  of  opinion  that  your 
view  of  the  Magistrate's  competency  in  such 
a  case  is  correct.  The  law  is  ver}'  imperfect ; 
but  it  may  be  inferred  that,  when  the  Legis- 
lature gave  the  Magistrate  power  to  de- 
mand a  recognizance  with  security  for  the 
performance  of  any  work,  it  intended  also  to 
give  that  officer  authority  to  enforce  com- 
pliance, and  to  recover  the  penalty  in  case  of 
non-compliance.  If  a  party,  therefore,  after 
giving  a  recognizance  with  security  for  the 
performance  of  the  order  passed  by  a  Magis- 
trate, does  not  perform  that  order,  the  Magis- 
trate should  call  upon  him  to  show  cause 
why  the  recognizance  should  not  be  estreated, 
and  the  amount  of  the  security  recovered  from 
the  sureties  by  the  attachment  and  sale  of 
their  property ;  and,  in  case  of  their  failini^  to 
show  satisfactory  cause,  the  Magistrate  should 
then  proceed  to  attach  and  sell  their  property. 


the  charge),  it  is  not  sufficient  to  cite  one  of 
the  exceptions  which  take  it  out  of  the  cate- 
gor)'  of  murder ;  it  is  necessary  also  to  include 
the  element  of  intention  or  knowledge^  such 
as  is  described  in  Section  299  of  the  Penal 
Code.  This  has  been  correctly  done,  in  the 
finding.  But  I  am  to  point  out  that  no  de- 
finition at  all  of  the  offence  was  necessary  in 
the  charge,  which  should  have  simply  follow- 
ed the  model  laid  down  in  Section  239,  Act 
XXV.  of  1 86 1,  Example  4. 


Form  of  charg^e  in  a  case  of  Culpable  Homicide 
not  amounting^  to  murder. 

Extract  (para.  2)  of  Letter  No.  ^^2,  from  the 
Registrar  of  the  High  Court,  &*r.,  dated 
the  1 2th   May  186$. 

2.  In  the  charge  against  Mahomed  Elim 
and  others  (Case  No.  7  of  Statement  No.  4), 
ELxception  4  of  Section  300  of  the  Penal  Code 
has  not  been  fully  set  forth ;  but,  even  if  it  had, 
the  description  of  the  offence  would  still  have 
been  essentially  defective,  for  causing  death 
*'  without  premeditation  in  a  sudden  ^ght,  in 
the  heat  of  passion,  upon  a  sudden  quarrel, 
and  without  the  offender  having  taken  undue 
advantage,  or  acted  in  a  cruel  or  unusual 
manner,"  is  not  sufficient  to  constitute  culpable 
homicide  not  amounting  to  murder.  In  de- 
fining that  offence  ( as  has  been  attempted  in 


Dying  declarations — Belief  of  danger  of  ap- 
proaching death. 

Extract  (para,  jj  of  Letter  No.  ^^4^  from 
the  Registrar  of  the  High  Court,  &c., 
dated  the  13th  may  186$. 

3.  If  you  have  not  already  done  so,  the 
Court  request  that  you  will  now  point  out  to 
the  Deputy  Magistrate  the  very  material  omis- 
sion on  his  part  (in  case  No.  2)  in  not  ques- 
tioning the  deceased  Dossee  Moochinnee  as 
to  whether  she  believed  herself  to  be  in  dan- 
ger of  approaching  death  at  the  time  when 
her  dying  declaration  was  recorded. 


Appeal  from  order  of  a  Subordinate  Magistrate 
ojf  the  first  class  lies  to  the  Magistrate  of  tiie 
District,  and  not  to  the  Judge. 

Extract  (para,  i)  of  Letter  No.  437^  from 
the  Registrar  of  the  High  Court,  &'c., 
dated  the  13th  May  1865. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

In  reply  to  your  letter  No.  73  of  the  21st 
ultimo,  forwarding  the  correspondence  held 
between  the  Sessions  Judge  and  the  Assistant 
Magistrate,  relating  to  a  difference  of  opinion 
between  those  officers,  I  am  directed  to  state 
that  Section  412  of  the  Code  of  Criminal 
Procedure  does  not  authorize  a  Sessions 
Judge  to  try  an  appeal  from  the  orders  of  a 
Subordinate  Magistrate  of  the  ist  Class, 
which  is  only  appealable  to  the  Magistrate  of 
the  District,  and  consequently  the  Judge's 
order,  directing  the  release  of  the  prisoner, 
was  without  jurisdiction  and  illegal.  The 
accused  person  should,therefore,be  re-arrested, 
and  njade  to  undergo  the  rest  of  the  term  of 
his  imprisonment. 
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Giving  (not  fabricating)  false  evidence  in  mak- 
ing false  verification — Commitment— Hard 
labor  hov7  defined  under  the  old  Regpilation — 
Framing  of  charge. 

Extract  (paras.  2,  5,  6,  7,  and  ^8)  of  Letter 
Ao.  4^8 y  from  the  Registrar  of  the  High 
Court,  &c,  dated  the  i8th  May  186 s^ 

2.  The  Court  observe-  that  the  prisoner 
Dumsee  Paray  (Case  No.  3  of  Statement  No. 
4)  was  charged  with  hsLVing  fabricated  false 
evidence  in  making  a  false  verification  ;  but 
he  should,  they  are  of  opinion,  have  been 
more  correctly  charged  with  giving  false 
evidence,  as  a  reference  to  Sections  191  and 
192  of  the  Penal  Code  will  demonstrate. 

5.  The  Court  concur  with  your  prede- 
cessor in  holding  that  the  case  of  Batol 
Dhosadh  (Case  No.  12  of  Statement  No.  4) 
need  not  have  been  committed  by  the  Joint 
Magistrate,  looking  to  your  result  of  the  pre- 
vious trial.  At  the  same  lime,  the  Court  do 
not  think  that  the  Magistrate  acted  wrongly  in 
making  the  commitment,  as  the  other  party 
concerned  in  the  case  has  been  committed  to 
the  Sessions. 

6.  The  Court  observe  that  the  sentence 
passed  under  the  old  Regulation  on  Rookoo 
Singh  (Case  No.  1 5  of  Statement  No.  4)  should 
not  have  been  one  of  rigorous  imprisonment, 
but  one  of  imprisonment  with  labor  in  irons ; 
and  as,  in  its  present  form,  it  is  not  strictly 
legal,  they  correct  it,  and  hereby  direct  you 
to  pass  a  fresh  sentence  in  conformity  with 
the  above. 

7.  The  offence,  which  the  accused  falsely 
charged  Umurdyal  Roy  and  others  with 
having  committed,  should  have  been  stated  in 
the  charge  against  Chummun  Pasbad  (Case 
No.  8  of  Statement  No.  5). 

8.  In  conclusion,  I  am  to  observe  that  the 
first  head  of  the  charge  against  Grejadhur 
Brahmin  and  another  (Case  No.  13  of  State- 
ment No.  5)  should  have  been  perfect  in  itself, 
and  should  have  referred  to  the  Section  of 
the  Penal  Code  under  which  the  offence  charg- 
ed is  punishable.  This  is  entered  in  the  second 
head,  which  is  not  regular. 


Jury  (Charges  to) — /.  bettors  when  present — 
Previous  conviction. 

Extract  (paras.  2,  j,  and  jf)  of  Letter  No, 
459if^om  the  Registrar  of  the  High  Courts 
6^c,,  dated  the  i^th  May  186^. 


2.  With  advertence  to  your  directions  to 
^  ^     .    ^    ,      ^       the  Juries  in  the  cases* 

bey."^^  No"'".°o;  marginally  noted,  the 
Statement  No.  4.  Bono-  Court  observe  that  you 
malee  Paul,  Case  No.  6  appear  to  have  dictated 
of  Statement  No.  5.  ^^  ^^em  their  verdicts. 

The  Court  think  it  necessary  to  remind  you 
that  it  is  your  duty  as  Sessions  Judge  only  to 
expound  the  law,  and  lay  the  evidence  before 
the  Jury  in  an  intelligible  form,  leaving  them 
entirely  to  determine  the  facts  which  they 
consider  to  be  proved.  You  have,  the  Court 
observe,  failed  in  your  directions  to  the  Jury, 
in  Case  No.  2  of  Statement  No.  4,  to  point 
out  to  them  the  difference  between  Section 
380  and  Section  381  of  the  Penal  Code. 

3.  With  reference  to  your  directions  to 
the  Jury  in  the  case  of  Jugger  Nath  Doss 
and  others  (Case  No.  4  of  Statement  No.  4}, 
wherein  you  state  that  the  charge  of  grievous 
hurt  cannot  stand  against  the  other  three  per- 
sons, I  am  to  point  out  that  if,  as  would  appear 
from  your  observations,  they  were  present 
abetting,  they  were,  under  Section  114  of  the 
Penal  Code,  guilty  of  having  caused  griev- 
ous hurt. 

4 .  The  charge  against  Mooluck  Chond  (Case 
No.  10  of  Statement  No.  4)  should  have  given 
the  date  of  the  previous  conviction  of  the  ac- 
cused, as,  in  order  to  render  Section  75  of  the 

.  „.^   ^     .  Penal  Code  applicable,  it 

•    Viae  Section  40,      ^__   ,,^«^««„J,.«  ^u   *   .u^ 

Penal  Code.  ^^^  necessar>'*  that  the 

previous  ofiFence  should 
have  been  committed  since  the  ist  January 
1862,  when  the  Penal  Code  became  law. 
The  Court  request  that  you  will  now  give 
the  date  of  the  conviction  and  of  the  com- 
mission of  the  offence  on  that  occasion. 


Framing  of  charge— Grievous  Hurt. 

Extract  (para  j0  of^ Letter  No.  460.  from  the 
Registrar  of  the  High  Court,  &c.y  dated 
the  i^th  May  186^. 

4.  The  charge  in  the  case  of  Narain  M\-tee 
(Case  No.  7  of  Statement  No.  4)  should  have 
detailed  the  "  exceptional  circumstances " 
mentioned  in  Sojction  335  of  the  Penal  Code, 
as  in  its  present  form  it  could  not  have 
been  thoroughly  intelligible  to  the  accused, 
and  does  not  fulfil  the  requirements  of 
C.  O.  No.  6  of  1863. 


1865.] 
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Charges  against  insane  persons. 

No.  476. 

From  the  Registrar  of  the  High  Courts  &c., 
dated  Calcutta^  i8th  May  i86s. 

(Criminal  Side.) 

Present  : 

The  Hon^le  C.  B.  Trevor  and  G.  Loch, 

fudges. 
• 
Sir. — With  reference'  to  your  letter  sub- 
mitting, for  cancelment  by  the  Court,  the 
commitment  of  Musst.  Sheola  on  the  grounds 
that  she  was  of  unsound  mind  during  the 
entire  proceedings  held  by  the  Committing 
Officer,  and  that,  therefore,  those  proceedings 
were  illegal  ad  initio,  I  am  directed  to 
inform  you  that  the  Court  are  of  opinion 
that,  to  proceed  with  a  charge  against  a 
lunatic,  either  in  a  preliminary  investigation 
before  a  Magistrate  or  a  Sessions  Judge  on 
trial,  is  equally  contrary  to  the  Code  of  Cri- 
minal Procedure. 

The  words  "  having  jurisdiction  "  in  Sec- 
tion 388  of  the  Code  apply  equally  to  preli- 
minary enquiries  as  to  lunatics  before  the 
Magistrate,  and  Section  194  presumes  that 
the  accused,  in  whose  presence  the  complain- 
ant and  his  witnesses  are  to  be  examined, 
and  who  is  entitled  to  cross-examine  them, 
is,  at  the  lime  at  which  those  acts  are  done, 
compos  mentis.  The  Court,  therefore,  quash 
the  commitment  made  under  circumstances 
rendering  it  illegal,  and  request  that  you 
will  direct  the  Deputy  Magistrate  to  deal 
with  the  lunatic  under  Section  390  of  the 
Code  of  Criminal  Procedure. 


Framing  of  Charge— Attempt  to  commit 

Murder. 

Extract  (paras,  j  and  6)  of  Letter  No.  ^yy, 
from  the  Registrar  of  the  Appellate  High 
Court,  dated  the  tgth  May  1863, 

5.  In  the  first  head  of  the  charge  against 
Panchoo  Mundul  (Case  No.  43  of  Statement 
No.  5),  the  act  should  have  been  described  by 
which  the  accused  intended  to  prevent  the 


child  being  born  alive,  &c.  It  should  further 
have  been  stated  that  **  such  act  was  not 
caused  in  good  faith  for  the  purpose  of  saving 
the  life  of  the  mother,"  as  without  this  the 
act  charged  would  not  amount  to  any  criminal 
offence  under  the  Penal  Code, 

6.  The  second  head  of  the  charge  in  the 
same  case  has  not  been  drawn  up  in  the 
words  of  Section  307  of  the  Penal  Code, 
in  accordance  with  the  instructions  laid  down 
in  Section  234  of  the  Code  of  Criminal 
Procedure.  The  text  of  the  Code,  and  not 
the  marginal  abstract  to  Section  307  of  the 
Penal  Code,  should  have  been  followed. 


Framing  of  charge  (abetment  in  causing 
miscarriage). 

Extract  (para.  2)  of  Letter  No.-  ^y 8,  from 
the  Registrar  of  the  Appellate  High  Court, 
dated  the  igthMay  186^. 

2.  In  order  to  render  Ramchaund  Doss 
(Trial  2,  Statement  5)  subject  to  the  full 
punishment  for  the  offence  abetted,  by  the  ap- 
plication of  Section  109  of  the  Penal  Code, 
the  charge  against  him  should  have  stated  the 
act  abetted  (/.  e.,  causing  the  miscarriage  of 
Chund  Kaiburtin)  was  committed  in  conse- 
quence of  the  abetment  of  the  accused  Ram- 
chaund Doss,  no  express  provision  being 
made  for  the  punishment  of  such  abetment. 


Section  415  of  the  Code  of  Criminal  Procedure 
(Period  of  appeals)  not  applicable  to  cases 
referred  under  Section  434. 

Extract  (para.  2)  of  L^etter  No.  ^80,  from  the 
Registrar  of  the  Appellate  High  Courts 
dated  the  igth  May  1865. 

2.  The  Court  take  this  opportunity  of 
pointing  out  to  you  that  you  have  misapplied 
the  period  of  appeals  to  your  Court  (Sec- 
tion 415  of  the  Code  of  Criminal  Procedure) 
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to  cases  not  appealable  to  you,  but  which  you 
may  think  it  your  duty  to  refer  under  Sec- 
tion 434  of  the  same  Code ;  you  are  bound 
to  make  such  references  whenever  any  illegal    evidence, 
sentence  or  order  is  brought  to  your  notice. 


him  against  four  persons  for  intentionally 
omitting  to  attend  his  Court  in  obedience  to 
a  process  requiring  ihem  to  appear  and  give 


Procedure  in  cases  of  Contempt  of  Court 

No.  485. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

(Criminal  Side.) 

Read  a  Letter  No.  ii8y  dated  the  6th  instant ^ 
from  the  Sessions  Judge  of  the  24-Per- 
gunnahSf  enclosing  copy  of  his  letter  to  the 
Joint  Magistrate^  who  had  declined  to 
take  up  the  case  of  Mohesh  Chunder  Raiy 
dated  the  20th  May  186^. 

Resolution. 

The  Court  observe  that  in  pursuance  of 
a  Resolution  of  this  Court  No.  437,  and 
dated  4th  May  1865,  the  Sessions  Judge  of 
the  24-Pergunnahs  has  made  the  following 
return : — 

"  With  reference  to  the  Resolution  of  the 
High  Court  No.  437,  of  th6  4th  instant,  in 
the  matter  of  Mohesh  Chunder  Rai,  peti- 
tioner, I  have  the  honor  to  enclose  copy  of 
my  letter  to  the  Joint  Magistrate,  No.  4^, 
of  the  loth  February  last.  Mr.  Garrett, 
who  had  declined  to  take  up  the  case, 
replied  that  he  found  he  had  made  a  mis- 
take, and  therefore  I  recommended  him  to 
proceed  with  the  case.  If  he  had  declined 
to  proceed,  I  should  have  made  a  reference 
to  the  High  Court." 

It  appears  on  reading  the  said  enclosed 
letter  of  the  Sessions  Judge,  dated  loth 
February  last,  and  the  petition  of  Mohesh 
Chunder  Rai  to  this  Court,  that  on  the  21st 
May  1864,  nearly  nine  months  preceding 
the  date  of  the  Judge's  letter,  Mr.  Garrett 
was  requested  by  the  Sudder  Ameen  of  the 
24-Pergunnahs  to  try  a  charge  preferred  by 
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Mr.  Garrett,  by  an  order  dated  the  7th 
June  1864,  refused  to  entertain  the  charge, 
and  sent  back  all  papers  connected  with  it 
to  the  Sudder  Ameen's  Court. 

The  cause  in  which  the  four  persons  were 
summoned  as  witnesses  was  heard  and  de- 
termined by  the  Sudder  Ameen,  and  after- 
wards in  the  highest  Court  of  appeal,  all 
this  taking  place  some  time  before  the  Judge's 
letter  of  the  loth  February  last. 

No  second  or  other* charge  has  been  made 
against  the  above-mentioned  four  peraons 
before  the  Magistrate  by  the  Sudder  Ameen, 
in  addition  or  subsequent  to  the  charge 
above-mentioned,  which  Mr.  Garrett,  to  nse 
the  Judge's  own  words,  "  declined  to  take 
up,"  now  more  than  12  months  ago.  Under 
these  circumstances  we  are  greatly  at  a  loss 
to  understand  what  is  the  case  which  'the 
Judge  has  "  recommended  Mr.  Garrett  to  pro- 
ceed with."  Should  the  Sudder  Ameen  receive 
the  former  charge  against  the  petitioner  with 
or  without  any  of  his  associates,  or  even 
frame  a  new  one  in  respect  to  the  same 
matter  before  the  Magistrate,  Mr.  Garrett 
will,  doubtless,  understand  that  it  will  be  Ui 
duty  to  hear  it,  and  to  decide  upon  it  jikK* 
cially.  But  on  this  point  we  desire  to  «• 
press  our  opinion  of  its  being  extreme^ 
undesirable  that  stale  charges  of  contempt  of 
Court  should  be  raked  up  against  individual 
long  after  the  proceedings  have  terminated 
out  of  which  the  alleged  contempt  arose* 
The  Lower  Court  should  either  at  onoe 
vindicate  its  own  dignity  and  authoritj  bf 
an  exercise  of  the  p>owers  giving  it  nndor 
Section  21  of  Act  XXIII.  of  1861,  or  malDe 
an  immediate  charge  before  the  Magistiate, 
which  it  would  then  become  the  duty  of  such 
Magistrate  to  at  once  investigate  and  deal 
with  the  circumstances  of  each  case  ttiidct 
ihe  law  applicable  to  them. 


The  Judge  is  requested  to  forward  a 
of  these  remarks  to  the  Sudder  Ame^i  aaS 
to  the  Magistrate. 

No  further  order  need  be  made  on  dMi 

petition. 

Ordered  that  a  copy  of  this  Resotidaft 
be  forwarded  to  the  Sessions  Judge  of  tiK^ 
24-Pergunnahs  for  his  information  and  foHh. 
ance. 

h 
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Fine  is  an  additional,  not  an  alternative,  punish- 
ment for  g^iving  false  evidence — Form  of  sen- 
tence of  7  years*  transportation  on  a  prisoner 
convicted  under  Section  376,  Penal  Code — 
Attendance  of  witnesses  before  the  Sessions 
Court. 

Extract  (paras,  2, 4,  and  8)  of  Letter  No,  i8g^ 
from  the  Registrar ^  Appellate  High  Court y 
dated  the  2Sth  May  186$, 


*  Each  to  pay  a  Bne  of 
100  rupees,  and  in  de- 
^ult  of  payment  to 
be  imprisoned  two 
months. 


2.  The  sentences*  passed  by  you  on  the 

prisoners  Fatin  Sheikh 
and  Kalibur  Mozoom- 
dar  (Case  Xo.  2  of  State- 
ment No.  4)  is  illegal, 
as  fine  is  not  an  alter- 
native punishment  for  giving  false  evidence, 
but  an  additional  punishment.  The  Court, 
therefore,  cancel  these  sentences  as  illegal, 
and  request  that  you  will  obtain  the  attend- 
ance of  the  prisoners,  and  in  their  presence 
pass  proper  sentences. 

4.  The  Court  observe  that  if,  after  convict- 
ing him  under  Section  376  of  the  Penal  Code, 
you  wished  to  pass  a  sentence  of  seven  years' 
transportation  on  the  prisoner  Kali  Pan  (Case 
No.  5  of  Statement  No.  4)  you  should  have 
first  sentenced  him  to  rigorous  imprisonment 
for  that  period,  and  you  should  then,  by  the 
application  of  Section  59  of  the  Penal  Code, 
have  converted  this  sentence  into  one  of 
transportation,  as,  under  Section  376  of  the 
Penai  Code,  you  were  not  competent  to  pass 
a  sentence  of  transportation  except  for 
life. 

8.  With  reference  to  your  remarks  in 
the  case  of  Nitra  Chowkeedar  and  another, 
(Case  No.  6  of  Statement  No.  4)  regarding 
your  instructions  to  the  Magistrate,  requesting 
him  to  inform  his  subordinates  that  respect- 
able and  independent  witnesses  should  be 
usually  sent  up  to  the  Sessions,  as,  under  Sec- 
tion 125  of  the  Code  of  Criminal  Procedure, 
Magisterial  officers  consider  that  they  are  pre-  , 
eluded  from  sending  up  witnesses  to  the 
search  of  houses  in  ordinary  cases,  I  am 
directed  to  state  that,  to  avoid  subjecting 
such  persons  10  unnecessary  harassment 
such  as  would  arise  if  they  were  required 
to  appear  first  before  the  Magistrate,  and 
afterwards  before  the  Court  of  Sessions,  the 
Court  request  that  you  will  instruct  the 
Bfa^strate  not  to  require  the  attendance  of 
such  witnesses  in  his  own  Court  (unless 
special  circumstances  exist),  but  to  take 
recognizances  for  their  attendance  before 
the  Court  of  "Sessions. 

Vol.  III. 


Dishonestly  usinr,  as  genuine,  a  forged  docu- 
ment before  the  Penal  Code  became  law — 
Framing  of  charge. 

No.  495. 

From  the  Registrar  of  the  High  Court y  &c,, 
dated  Calcutta,  the  21st  May  1862. 

(Criminal  Side.) 

Present  ; 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Sir, — I  am  directed  to  communicate  to 
you  the  following  observations  made  by  the 
Court,  on  your  Sessions  Statement  No.  5  for 
the  month  of  April  last. 

2.  As  the  offences  in  both  Courts  against 
Tarrachund  Banerjee  (Case  No.  i)  viz,,  frau- 
dulently and  dishonestly  using,  as  genuine, 
a  forged  document,  are  stated  to  have  been 
committed  in  1859,  ^"^»  ^s  the  Penal  Code 
did  not  become  law  until  the  ist  January 
1862,  they  should  have  been  charged,  not 
under  the  Penal  Code,  but  under  the  Regu- 
lation then  in  force,  to  which  alone  the  ac- 
cused was  subject.  The  Court  also  observe 
that,  to  bring  this  charge  under  Section  467 
of  the  Penal  Code,  the  document  forged 
should  have  been  one  of  those  described  in 
that  Section,  and  that  this  should  have  been 
stated  in  the  charge. 


Form  of  charge  in  cases  of  Murder. 

No.  506. 

From  the  Registrar  of  the  High  Court y  63*f ., 
dated  Calcutta,  jist  May  186^. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Sir, — In  reply  to  your  letter  No.  84, 
dated  the  1 5th  instant,  I  am  directed  to  state 
that  the  form  of  charge  preferred  by  you  for 
cases  in  which  prisoners  are  committed  for 
trial  for  murder,  appears  to  have  followed  the 
law  very  closely,  and  needs  only  slight  cor- 
rections. With  these  it  will  stand  as  follows : 
and   is  approved  —  *'  that   he  on  or   about 

the  day    of  at  committed 

murder  by  causing  the  death  of ^  the 

prisoner  not  being  deprived  of  the  power 
of  self-control  by  grave  and  sudden  pro- 
vocation, sought  or  voluntarily  provoked 
by  the  offender  as  an  excuse  for  killing  or 
doing  harm  to  any  person,  or  given  by  any 
thing  done  in  obedience  to  the  law,  or  by  a 
public  servant  in  the  lawful  exercise  of  the 
powers  of  such  public  servant,  or  given  by 
anything  done  in  the  lawful  exercise  of  the 
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right  of  private  defence,  nor  in  the  exercise 
in  good  faith  of  the  right  of  private  defence 
of  person  or  property  exceeding  the  powers 
given  to  him  by  law,  and  causing  the  death 
of  the  person  against  whom  he  was  exercising 
such  right  of  defence  without  premeditation, 
and  without  any  intention  of  doing  more 
harm  than  was  necessary  for  the  purpose 
of  such  defence,  nor  being  a  public  servant 
or  aiding  a  public  servant  acting  for  the  ad- 
vancement of  public  justice,  and  exceeding 
the  powers  given  to  him  by  law,  caused  the 

death  of by  doing  an  aft  which  he, 

in  good  faith,  believed  to  be  lawful,  and  ne- 
cessary for  the  due  discharge  of  his  duty  as 
such    public    servant,    and    without    ill-will 

towards   the    said whose    death 

was  caused  nor  did  he  cause  the  death  of  the 

said without    premeditation     in 

a  sudden  fight  in  the  heat  of  passion  upon 
a  sudden  quarrel,  and  without  having  taken 
undue   advantage,  or  acted   in   a   cruel   or 

unusual  manner,  nor  did  the  said being 

above  i8  years  of  age  suffer  death,  or  take 
the  risk  of  death  with  his  own  consent  (or  in 
case  the  murdered  person  was  not  i8  years 
of  age,  then  in  lieu  of  the  last  sentence,  the 

following,  w«.,  and  the  said was  under 

the  age  of  i8  years)  and  that  he  has  there- 
by," &c. 

Framing  of  charg^e  in  the  case  of  offences  pun- 
ishable in  the  same  manner  as  giving  or  fabri- 
cating False  Evidence,  or  as  Forgery. 

Extract  (para,  2j)  of  letter  No.  ^12,  from 
the  Registrar  of  the  Appellate  High  Court y 
dated  the  6th  June  1865^ 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

3.  In  the  case  of  Oodun  Lall  (Trial  No. 
3  of  Statement  No.  4)  the  offence  named  in 
the  first  charge,  **  Corruptly  using,  as  genuine 
evidence,  certain  documents  which  he  knew 
tot)e  fabricated,"  is  not  punishable  under  Sec- 
tion 196  of  the  Indian  Penal  Code  alone:  for 
that  Section  specifies  no  punishments  but  sim- 
ply declares  that  the  offender  shall  be  punished 
"  in  the  same  manner  as  if  he  gave  or  fabri- 
cated false  evidence."  It  was  necessary, 
therefore,  to  refer  to  the  Section  under  which 
giving  or  fabricating  false  evidence  is  pun- 
ishable (that  is  to  say,  to  Section  193, 
or  some  other  Section  of  the  Penal  Code 
of  a  similar  nature,)  which  should  have  been 
coupled  with  Section  196  in  the  first  head 


of  the  charge.  Similarly,  the  second  offence 
charged,  which  is  punishable  in  the  sanu 
manner  as  forgery  of  the  document  to  which 
the  offence  related,  should  not  have  been 
laid  under  Section  471  alone,  but  tinder 
that  Section  coupled  with  Section  465  or 
with  Sections  466  or  467  according  to  the 
nature  of  the  document  used. 


Belief  of  a  prisoner's  unsupported    statemeot 

ag^ainst  evidence. 

Extract  (para,  4)  of  letter  No.  S^3  fi^^ 
the  Registrar  of  the  Appellate  High  Courts 
dated  the  6th  June  186^, 

(Criminal  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

4.  I  AM  also  to  remark  that  the  judg- 
ment in  the  case  of  Bhuggobuttee  Kusbee 
(Case  No.  2  of  Statement  No.  5)  seems  to  the 
Court  to  be  very  extraordinary,  inasmuch  as, 
notwithstanding  that  a  bond  was  actually 
produced  and  authenticated  proving  the 
purchase  of  Elno  Bewa  alias  Surrosutta, 
Mr.  Dodgson  believed  the  prisoner's  unsup- 
ported story  that  the  minor  went  home  with 
her  on  a  visit. 


Framing  of  charge  under  Section  149,  Peoal 
Code,  relating  to  the  commission  of  an  offence 
while  being  a  member  of  an  Unlawful  As> 
sembly. 

Extract  (para,  4)  of  letter  No,  ^16,  from  the 
Registrar  of  the  Appellate  High  Courts 
dated  the  6th  June  186^, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

4.  In  regard  to  the  fifth  head  of  the 
charge  in  the  same  case,  which  the  Court 
observe  was  drawn  up  and  added  by  yoa, 
I  am  to  point  out  that  the  ad  of  committing 
culpable  homicide  or  any  other  offence 
while  being  a  member  of  an  unlawful  as-, 
sembly,  would  not  alone  render  the  offender 
subject  to  the  provisions  of  Section  149  oC 
the  Penal  Code.  The  offence,  as  you  will 
find  on  reference  to  that  Section,  must  have 
been  committed  in  prosecution  of  the  cammM 
object  of  that  assembly y  or  have  Been  sack 
as  the  members  of  that  assembly  knew  io  he 
likely  to  be  committed  in  prosecution  of  tkat 
object. 
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Fnuiiiii£f  of  charg^e  of  abduction  of  a  woman  to 
compel  her  marriag^e. 

Extract  (paras,  2  and  2)  of  Letter  No,  j/cJ, 
/rom    the    Registrar     of    the    Appellate 
High  Court,  dated  the  6th  June  186^, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

2.  In  the  first  head  of  the  charge  against 
Thonaoollah  (Case  No.  2)  the  name  of  the 
person  whom  it  was  intended  to  have  compel- 
led Musst.  Bhoola  to  marry  should  have  been 
specified. 

3.  The  offence  charged  in  the  second  head 
of  the  charge  in  this  case  is  not,  as  stated 
therein,  punishable  under  Section  124  of 
the  Penal  Code.  The  charge  should  rather 
have  set  forth  that,  as  the  prisoner  was  present 
abetting  the  abduction  of  Musst.  Bhoola 
with  intent  that  she  might  be  compelled  to 
marry against  her  will,  he,  under  Sec- 
tion 114  of  the  Penal  Code,  committed  the 
said  abduction — an  offence  punishable  under 
Section  366  of  the  Penal  Code,  and  within 
the  cognizance  of  the  Court  of  Session. 


Former  conviction  or  acquittal  bars  prosecution 
for  same  act  charged  on  a  less  offence. 

No.  519. 

From  the  Registrar  of  the  High  Court,  &fc., 
dated  Calcutta,  the  7th  June  i86s. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 
W.  Morgan,  Judges. 

Sir, — With  reference  to  your  letter  No.  25, 
dated  the  ist  ultimo,  submitting  in  tabular 
form  a  question  mooted  by  the  Officiating 
Joint-Magistrate  under  Section  55  of  the  Code 
of  Criminal  Procedure,  as  to  whether  a  fresh 
prosecution  on  a  charge  of  abetment  of  theft 
can  be  brought  against  a  person  who  has  been 
tried  and  convicted  of  the  particular  theft, 
but  released  on  appeal  on  the  same  evidence, 
1  am  directed  to  state  that  the  Court  considers 
the  opinion  expressed  by  yourself  and  the 


Magistrate  on  the  subject  to  be  correct.  In 
order  to  enable  a  person  to  plead  successfully 
autrefois  acquit  autrefois  convict,  the  prior 
acquittal  or  conviction  must  have  been  for 
the  same  identical  offence ;  but,  notwithstand- 
ing this,  the  proposition  holds  "that  a  former 
conviction  or  acquittal  of  a  higher  offence  is 
a  bar  to  a  prosecution  for  the  same  act  charg- 
ed on  a  less  offence,  if,  on  the  trial  of  the 
former,  the  accused  might  have  been,  upon 
any  competent  evidence,  legally  convicted  of 
the  latter." 

2.  As  the  facts  of  the  case  which  forms 
the  occasion  of  your  reference  fall  within 
the  above  proposition,  the  second  trial  appears 
to  the  Court  to  be  barred,  and  the  plea  of 
autrefois  acquit  must  be  successful.  But  I 
am  to  state  that,  if  on  appeal  the  Court  should 
find  that  the  evidence,  though  not  supporting 
the  conviction  for  theft,  was  legally  sufficient 
for  a  conviction  for  abetment  of  theft,  the 
order  of  the  Lower  Court  should  not  be  re- 
versed, but  its  finding  should  be  altered  so 
as  to  agree  with  the  evidence. 


Realiza^on  of  Fines— Section  70,  Penal  Code. 

Extract  (paras,  i  and  2)  of  Letter  No.  $40^ 
from   the  Registrar  of  the  High   Courts 
&c,,  dated  the  12th  June  186^, 

(Criminal  Side.) 
Present : 

The  Hon'ble' C.  B.  Trevor,  Judge, 

1.  I  am  directed  to  acknowledge  the 
receipt  of  your  memo.  No.  25,  dated  the 
25th  ultimo,  containing  observations  on  the 
Court's  Resolution  upon  your  Criminal  Report 
for  1864. 

2.  Adverting  to  your  remark  in  para- 
graph 6,  that  100  rupees  of  the  outstanding 
balance  of  fines  was  due  from  one  "  who  had 
no  means  to  pay  up,''  I  am  to  draw  your 
attention  to  Section  70  of  the  Penal  Code, 
which  provides  for  the  realization  of  the  fine 
"  at  any  time  within  six  years  on  the  passing 
of  the  sentence,"  so  that  property  acquired, 
even  after  the  release  of  a  prisoner,  would 
be  liable  for  the  fine  to  the  end  6f  the  period 
specified. 
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of  such  witnesses  as  appears  from  the  record 
of  the  preliminary  enquiry  before  the  Magis- 
trate to  be  irrelevant  or  mere  hearsay. 

2.  It  is  necessar}',  however,  to  exercise 
the  greatest  care  in  disallowing  any  request 
made  by  a  prisoner  under  trial  before  a  Ses- 
sions Court,  for  the  examination  of  any  wit- 
ness cited  by  him  to  the  fact ;  and  the  reasons 
for  such  a  measure  should  be  clearly  stated 
in  your  judgment  so  as  to  satisfy  the  Court 
should  any  appeal  be  preferred  in  the  case. 


Criminal  Breach  of  Trust  in  respect  of  property 
entrusted  to  accused  as  a  Servant—- Framing: 
of  charge. 

Extract  (para,  2)  of  Letter  No.  6 2 j,  from  the 
Registrar  of  the  High  Court,  &c,^  dated 
the  6th  July  1865^ 

2,  The  Court  observe  that  the  crimiital 
breach  of  trust  charged  against  Emam  Ali 
(Case  No.  i  of  Statement  No.  4)  must,  in  order 
to  constitute  the  offence  specified  in  Section 
408  of  the  Penal  Code,  have  been  committed 
in  respect  of  the  property  entrusted  to  him 
as  a  servant.  The  charge  which  omitted  this 
point  is,  therefore,  imperfect  ;  but  from  your 
judgment  it  would  appear  that  this  did  form 
portion  of  the  offence  of  which  the  prisoner 
was  convicted. 


Abettors  present  are  principals  of  the  second 
degree— Abetment— Sentence  of  Transporta- 
tion otherwise  than  for  life  under  Section  4x2, 
Penal  Code. 

Extracts  (paras.  2,  j,  4,  and  sJ  of  Letter  No. 
632,  from  the  Registrar  of  the  High  Court, 
&c.,  dated  the  ^th  July  186 s. 

2.  As  it  appears  from  your  judgment  in 
Case  No.  i  of  Statement  No.  4  that  the  ac- 
cused, Sree  Ram  Chuckerbutty,  charged  with 
abetment  (Section  109  of  the  Penal  Code) 
of  grievous  hurt  in  the  second  head  of  the 
charge,  was  present,  abetting  the  grievous 
hurt,  the  provisions  of  Section  114  of  the 
Penal  Code  should  have  been  applied  to  his 
case.  He  should  accordingly  have  been 
charged,  and  upon  the  facts  stated  by  you 
should  have  been  convicted  of  grievous  hurt, 
being  a  principal  of  the  second  degree. 

3.  With  reference  to  the  charge  against 
Hissamoodin  Sheikh  (Case  No.  7  of  Sutement 


No.  4),  the  Court  observe  that  the  mere  "  vo- 
luntarily causing"  a  person  to  commit  an 
offence  is  not  sufficient  to  constitute  abetment 
of  that  offence.  It  is  the  voluntarily  causing 
by  wilful  misrepresentation,  or  by  wilful  con- 
cealment of  a  material  fact  which  a  person 
is  bound  to  disclose,  that  constitutes  such 
instigation  as  amounts  to  abetment  (vide  Ex- 
planation I,  Section  107  of  the  Penal  Code). 
It  would  have  been  sufficient  had  the  prisoner 
been  simply  charged  with  abetment  of  the 
particular  offence.  The  Court  also  observes 
that  abetment  of  the  offence  set  forth  in  Sec- 
tion 197  of  the  Penal  Code  is  not  punishable 
under  Section  109  or  Section  199  of  the 
Penal  Code,  but  under  those  Sections  applied 
to  Section  193. 

4.  In  the  case  of  Doorga  Chum  Rai  and 
another  (Case  No.  8  of  Statement  No.  4), 
the  Court  observe  that  sentence  of  transporta* 
tion,  otherwise  than  for  life,  cannot  be  passed 
under  Section  412  of  the  Penal  Code.  In 
this  case  the  prisoners  should  have  been  sen- 
tenced to  rigorous  imprisonment  for  seven 
years,  and  this  sentence  should  then,  under 
Section  59  of  the  Penal  Code,  have  been 
converted  into  one  of  transportation. 

5.  The  charge  against  Gyaram  Chucker- 
butty (Case  No.  4  of  Statement  No.  5)  is 
wholly  incdrrect,  and  describes  no  offence, 
inasmuch  as  the  mere  makiug  a  statement 
before  a  Court  of  Justice  on  solemn  affirma- 
tion is  not  an  offence  under  Section  193  of 
the    Penal  Code,  unless  that  statement  be 

false,  and  the  person  making  it  knows  or  ^- 
lieves  it  to  he  false,  or  does  not  believe  it  to  he 
true. 


Using,  as  genuine,  a  forged  Deed  of  Sale. 

Extract  (para.  2)  of  Letter  No.  6 3 j,  from  the 
Registrar  of  the  High  Court,  ^c,  dated  ike 
jth  July  i86s. 

2.  As  Section  471  of  the  Penal  Code 
prescribes  no  definite  punishment  for  the 
offence  charged  against  Langtoo  Roy  (< 
No.  2  of  Statement  No.  4),  it  should  have 
coupled  with  one  of  the  Sections  immediatelf 
preceding.  In  the  present  case,  as  the  d(K 
cument  purported  to  be  a  deed  of  sale,  /.  e^ 
a  valuable  security,  the  Section  to  be  referred 
to  appears  to  have  been  Section  467.  The 
charge  should,  under  Section  244  of  the  Code 
of  Criminal  Procedure,  have  been  amended 
by  you.    The  finding  is  correct 
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Conversion  of  Imprisonment  into  Transporta- 
tion— The  term  ''plaintiff"  inapplicable  to 
Criminal  Appeals—Charg^e  of  taking:  away  a 
married  woman  with  a  criminal  intent  by 
whom  to  be  made — Wrongful  confinement 
under  Section  346,  Penal  Code,  how  to  be 
described. 

Extract  (paras,  2  and  3)  0/ Letter  No,  64 j, 
from  the  Registrar  of  the  High  Courts  &c,, 
dated  the  loth  July  186^, 

2.  As  under  the  terms  of  Section  59  of  the 
Penal  Code,  imprisonment  can  be  converted 
into  transportation  only  in  a  case  in  which  the 
offender  has  been  sentenced  to  at  least  seven 
years'  imprisonment,  the  sentences  passed  by 
you  on  Tonoram  Mali,  Hurchunder  Mali, 
Sonaton  Mali,  Ram  Chand  Mali,  Govind  Dass, 
Ramkishen  Bayhal,  KhurshalChunderDey  (in 
Trials  Nos.  i,  2,  and  3,  and  Statement  No.  4), 
are  altogether  illegal,  inasmuch  as  you  have 
converted  into  transportation  sentences  of 
imprisonment  for  terms  less  than  seven  years. 
It  is  not  sufficient  that  the  sentences  in  the 
three  cases  amount  to  more  than  seven  years : 
for  the  Court  have  more  than  once  held  that 
Section  59  of  the  Penal  Code  does  not  apply 
to  any  sentence  unless  that  particular  sen- 
tence be  one  of  imprisonment  for  more  than 
seven  years.  As  the  prisoners*  appeal  is  now 
before  the  Court,  the  sentences,  if  confirmed, 
will  doubtless  receive  amendment. 

3.  The  term  plat nt iff  used  in  the  charge 
against  Kala  Chand  alias  Kaloo  and  another 
(Case  No.  4  of  the  same  Statement)  is,  I  am 
to  observe,  inapplicable  to  Criminal  and  espe- 
cially to  Sessions  trials,  inasmuch  as  it  refers 
wholly  to  Civil  actions.  With  reference  to  the 
fourth  head  of  the  charge  in  the  case,  wherein 
it  is  stated  that  the  accused  had  taken  away 
plaintiff,  a  married  woman,  from  her  hus- 
band's residence,  with  intent  that  she  might 
have  illicit  intercourse  with  some  person  or 
persons,  the  Court  observe  that  a  charge, 
under  Section  498  of  the  Penal  Code,  made 
by  a  woman  herself,  or  by  any  other  pSrson 
than  her  husband,  or  by  the  person  having 
care  of  such  woman,  on  behalf  of  her  hus- 
band, is  inadmissible  under  Section  178  of  the 
Code  of  Criminal  Procedure.  As,  however, 
you  have  not  convicted  under  Section  498  of 
ihe  Penal  Code,  such  an  irregularity,  even  if 
!t  exist  in  this  trial,  would  be  immaterial.  It 
should,  however,  be  poined  out  to  Mr.  Clay, 
the  Committing  Officer.  As  regards  the  of- 
fence charged  in  the  fifth  head  of  the  charge 
in  the  same  case,  the  Court  remark  that  it  is 
not  described  in  the  terms  of  Section  346  of 
the  Penal  Code,  but  in  those  of  the  marginal 


abstract.  This  does  not  fully  comply  with 
the  requirements  of  Section  234  of  the  Code 
of  Criminal  Procedure,  which  directs  that 
"the  charge  shall  describe  the  imputed 
"  offence  as  nearly  as  possible  in  the  language 
"  of  the  Indian  Penal  Code." 


Lend  majority  of  jurors— Counterfeit  Coin 
(Framing  of  charge)-— Judgment  of  Court— Ab« 
sence  of  Witnesses  for  prosecution  not  to  be 
commented  on  in  charge  to  Jury. 

Extract  (paras,  2, 4,  and  5^  0/ Letter  No.  648, 
from  the  Registrar  of  the  High  Courts  6*^., 
dated  the  loth  July  186$. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

2,  The  mode  in  which  the  finding  in  the 
case  of  Omakant  Chuckerbutty  and  another 
(Case  No.  i  of  Statement  No.  4)  arrived  at 
was  wholly  irregular.  The  prisoners  ap- 
parently were  charged  with  dacoity,  theft, 
and  abetment  of  house-trespass.  Four  out 
of  the  seven  persons,  that  is  to  say,  no  legal 
majority  of  the  Jurors,  convicted  the  pri- 
soners of  dacoity,  the  minority  convicting 
them  of  theft  only;  and  because,  in  order 
to  constitute  the  offence  of  dacoity,  it  is 
generally  necessary  that  theft  should  be  com- 
mitted, a  unanimous  verdict  of  conviction 
for  the  theft  was  constructed  by  your  prede- 
cessors. This  was  far  from  regular.  The  Jury 
should  rather  have  been  called  upon  to  retire 
to  consider  a  verdict  on  the  charge  of  theft, 
when  most  probably  the  result  anticipated 
by  your  predecessor  would  have  been  for- 
mally arrived  at.  If  no  legal  majority  could 
have  been  obtained,  the  procedure  laid  down 
in  Section  357  of  the  Code  of  Criminal  Pro- 
cedure should  have  followed. 

4.  In  the  three  heads  of  the  charge  against 
Mohun  Tewaree  (Case  No.  4  of  Statement 
No.  4)  the  nature  of  the  counterfeit  coin  which 
he  delivered  to  Shomitra  Bewa  as  genuine 
should  have  been  mentioned.  The  Court 
observe  that  the  judgment  in  this  case  does 
not  satisfy  their  requirements,  which  are  a 
short  statement  of  the  facts  of  the  case  and  a 
summing  up  of  the  points  on  which  the  find- 
ing is  based. 

5.  If  the  evidence  of  Meah  Khan  and 
three  others,  noticed  in  the  charge  to  ih% 
Jury,  in  the  case  of  Sundea  Bewa,  Ac.  (Case 
No.  5  of  Statement  No.  5),  as  not  having  been 
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called  to  give  evidence,  was  considered  essen- 
tial to  the  just  decision  of  that  case,  thev 
should  have  been  summoned  under  Section 
367  of  the  Code  of  Criminal  Procedure,  the 
trial  being  adjourned  under  Section  377  of 
that  Code.  It  was  not  proper,  in  addressing 
the  Jury,  to  comment  on  the  absence  of  these 
men,  or  to  draw  inferences  therefrom  unfavor- 
able to  the  case  for  the  prosecution. 


Examination  of  accused  to  be  taken  down  in 
his  own  yernacular,  as  well  as  that  of  the 
Magistrate. 

No.  651. 

From  the  Registrar  0/  the  High  Court,  &fc., 
dated  Calcutta,  the  loth  July  186^, 


To  constitute  a  sufficient  canse  for  the  noa-at- 
teudance  of  a  Witness,  there  must  be  some 
impossibility,  moral  or  physical,  to  his  produc- 
tion— A  charg^e  of  Murder  should  not  omit  the 
fact  of  death  or  the  name  of  the  deceased. 


Extract  (paras  2  and  3)  of  Letter  No,  6jj, 
from  the  Registrar,  Appellate  High  Court, 
dated  the  iiih  July  i€6s. 


(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  Tabular  Memo.  No.  40,  dated 
the  13th  uliimo,  in  which  you  refer  for  the 
Court's  opinion  the  question,  whether,  under 
Section  20=;  of  the  Code  of  Criminal  Proce- 
dure,  the  examination  of  an  accused  person 
should  be  taken  down  in  his  own  vernacular, 
or  in  that  of  the  presiding  officer. 

2.  In  reply,  I  am  state  ihat  it  seeiiis 
to  the  Court  that  the  Officiating  Magistrate 
is  right.  The  Local  Government  has^  under 
Section  196  of  Act  XXV.  of  1861,  directed 
the  evidence  of  the  wiitusses  to  be  recorded 
in  the  vernacular  of  the  Magistrate;  but  ihis 
does  not  interfere  with  Seciion  205,  accord- 
ing to  which  the  examination  of  the  accused 
is  to  be  recorded  "  in  full,"  and  10  be  '*  shown 
or  read  to  him/'  evidently  indicating  that 
it  is  to  be  recorded  in  the  languajre  in 
which  it  is  delivered  by  the  accused.  If 
the  examination  he  laken  down  in  ihe  lan- 
guage of  the  accused,  and  he  can  lead,  ii  will 
be  shown  to  him,  and  he  will  be  able  to 
read  it  for  himself.  If  he  cannot  read,  it  will 
be  read  to  him.  These  words  appear  10  ihe 
Court  to  demonstrate  clearly  that  the  exa- 
mination is  to  be  taken  down  in  the  language 
of  the  accused. 


(Criminal  Side.) 


Present : 


The  Honb'ble  C.  B.  Trevor.  Judge, 


2.  With  reference  to  the  Judge's  remaric 
in  the  case  of  Sulea  and  others  (Case  No.  i  of 
Statement  No.  4),  that  the  Inspector  cowXd 
not  be  produced  before  the  Sessions  Court  in 
consequence  of  his  being  engaged  in  invesli- 
gating  another  heavy  dacoity,  the  Court 
remark  that  his  being  so  engaged  should 
not  have  satisfied  the  Judge  that  his  attend- 
ance could  not  be  procured.  In  order  to 
constitute  a  sufficient  cause  for  the  non-attend- 
ance of  any  witness,  there  must  be  some 
impossibility,  moral  or  physical,  to  his  pro- 
duction. In  the  present  case,  the  Judge 
would  have  shown  more  discretion  had  he 
adjourned  the  case  until  the  Inspector  could 
attend. 

3.     The  charge  in  the  case  of  Tipoo  (Case 
No.  2  of  Statement  No.  4)  has  been  veiv  im- 
perfectly  drawn  up,  inasmuch  as  no  mention 
has  been  made  of  the  provisos  to  KxceptioD  1. 
Section  300  of  the  Penal  Code,  and  the  2nd 
and  3rd  Exceptions  have  been  only  partial] v 
set  forth.     The  Court  observe  that  the  mere 
doing  an  act  with  the  inien:ion  of  causing 
death  could  not  constitute  culpable  homicide 
or  murder,  unless  death  was  caused  by  that 
act.     The  charge  which  omits  the  most  im- 
portant point,  and  also  the  name  of  the  de- 
ceased, is  altogether  defective.     The  above 
remark  applies  mutatis  mutandis  to  the  case 
of  Newaz  Khan,  Constable  (Case  No.  1 1  of 
Statement  No'.  4).     These  points  should  be 
brought  to  the  notice   of  the  Committing 
Officer. 
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Finding:  to  deacriln^  accnrately  the  description 
of  Culpable  Homicide  not  amounting^  to  Mur- 
der oQwhlch'aiprisoner  is  convicted — Abettor 
present  when  offence  committed — ^Judg^e  is 
bonnd«'after^conviction,|to  pass  some  sentence. 

Extracts  (paras,  2,  j,  and  6)  0/ Letter  No.  6^4, 
from  the  Registrar ,  Appellate  High  Court, 
dated  the  nth  July  1863. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  ^udge. 

2.  The  Court  observe  that  the  require- 
ments of  Circular  Order  No.  6,  dated  the 
nth  March  1863,  have  not  been  fully  com- 
plied with  in  the  case  of  Cachareea  and  othecs 
(Case  No.  8),  inasmuch  as  the  finding  has 
failed  to  describe  accurately  the  description 
of  culpable  homicide  not  amounting  to  mur- 
der, of  which  the  prisoner  was  convicted. 
It  is  presumed  that  the  culpable  homicide 
for  which  the  conviction  was  recorded  was, 
for  an  act  causing  death,  done  with  the  know- 
ledge that  it  was  likely  to  cause  death,  but 
without  any  intention  to  cause  death  or  such 
bodily  injury  as  was  likely  to  cause  death. 
In  order  to  render  Section  109  of  the  Penal 
Code  applicable  to  the  second  head  of  the 
charge  in  this  case,  it  should  have  been  set 
forth  therein,  and  proved  in  evidence  that  the 
act  abetted,  viz.,  the  culpable  homicide  not 
amounting  to  murder  of  one  Seeimul,  was 
committed  in  consequence  of  the  abetment  of 
the  accused. 

3.  In  your  directions  to  the  Jury  in  the 
above  case,  you  observe  that  there  appears  no 
reliable  evidence  that  the  accused  Kupula 
struck  the  deceased  at  all,  but  both  he  and  the 
other  four  prisoners  seem  to  have  abetted  the 
offence  committed,  and  to  have  been  present 
\rhen  the  culpable  homicide  (the  act  abetted) 
was  committed.  Under  such  circumstances, 
they  should  not  have  been  convicted  of  abet- 
ment, under  Section  109  of  the  Penal  Code, 
but  by  the  application  of  Section  114  of  the 
Code  they  should  have  been  convicted  and 
sentenced  for  culpable  homicide  not  amount- 
ing to  murder. 

6.  In  conclusion,  the  Court  observe  that 
you  were  bound  to  pass  some  sentence,  how- 
ever slight,  on  the  prisoner  Poran  in  Case 
No.  27.  As  the  powers  of  remitting  criminal 
sentences  is  reposed  solely  on  the  Government, 
you  acted  wholly  without  authority  in,  after 
his  conviction,  warning  and  discharging  him. 

Vol  m: 


Charge  to  state  that  a  dao  is  an  instrument  for 
cutting — Suhstitntion  of  Transportation  for 
Imprisonment. 

Extracts  (paras,  2  and  3)  0/ Letter  No.  66^, 
from  the  Registrar  of  the  Appellate  High 
Court,  dated  the  13th  July  186^. 

2.  With  reference  to  the  ist  and  3rd 
heads  of  the  charge  against  Ram  Coomar 
Haldar  (Case  No.  i),  the  Court  observe  that,  • 
though  a  ddo  is  certainly  an  instrument  for 
cutting,  yet  the  fact  should  have  been  stated 
therein  so  as  to  make  the  charge  comply  in 
all  respects  with  the  instructions  laid  down 
in  Section  234  of  the  Code  of  Criminal 
Procedure. 

3.  As,  under  the  terms  of  Section  59  of 
the  Penal  Code,  imprisonment  can  be  con- 
verted into  transportation  only  in  a  case  in 
which  the  offender  has  been  sentenced  to  at 
least  seven  years'  transportation,  the  sentences 
passed  by  you  on  the  prisoner  Ram  Coomar 
Haldar  are  altogether  illegal,  inasmuch  as 
you  have  convened  into  transportation  sen- 
tences of  imprisonment  for  terms  of  less  than 
seven  years.  It  is  not  sufficient  that  the  three 
sentences  amount  in  the  aggregate  to  more 
than  seven  years,  for  the  Court  have  more 
than  once  held  that  Section  59  of  the  Penal 
Code  will  not  apply  to  any  sentence  unless 
that  particular  sentence  be  one  of  imprison- 
ment for  more  than  seven  years.  Under  these 
circumstances,  the  Court  annul,  as  illegal, 
these  sentences,  and  direct  that,  in  accordance 
with  the  law  as  explained  in  the  foregoing, 
fresh  sentences  be  passed  upon  the  said  Ram 
Coomar  Haldar. 


Culpable  Homicide  and  GrieYons  Hurt  to  be  sepa- 
rately charged— Same  offences  when  commit- 
ted bj  Members  of  an  Unlawful  Assemb^. 

Extract  (para.  2)  of  Letter  No.  6 j^^  from  th€ 
Registrar  of  the  Appellate  High  Court, 
dated  the  isth  July  1865. 

2.  With  reference  to  the  charge  against 
Basisht  Smg  and  another  (Case  No.  2  of  State- 
ment No.  4),  the  Court  observe  that  the  cul- 
pable homicide  of  Kankun,  and  the  severe 
wounding  (by  which  the  Court  understand  the 
grievous  huit)  of  Askiu-run,  being  distinct 
acts,  should  have  been  charged  in  separate 
heads  of  the  charge.  It  should  also  have  been 
expressly  stated  that  the  culpable  homicide 
and  the  grievous  hurt  were  committed  by 
some  of  the  members  of  the  unlawful  assem- 
bly. 
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Committiiigf  mischief  by  fire,  with  the  intention 
of  causins:  the  destruction  of  a  building^,  &c. — 
Complainants  are  witnesses — Procedure  when 
Complainants  are  absent,  and  their  evidence  is 
necessary. 


Extracts  (paras,  4  and  6)  of  Letter  No, 
&88y  from  the  Registrar  of  the  Appellate 
High  Court,  dated  the  i8th  July  186$, 

4.  The  Court  observe  that,  though  the 
charge  against  Narain  Jena  (Case  No.  4  of 
Statement  No.  4)  is  not  altogether  bad,  yet 
it  does  not  comply  strictly  with  the  require- 
ments of  Section  234  of  the  Code  of  Criminal 
Procedure;  inasmuch  as  it  does  not  describe 
the  imputed  ofiFence  as  nearly  as  possible  in 
the  languagcT  of  Section  436  of  the  Penal 
Code.  The  offence  is  not  intentionally  com- 
mitting mischief  by  fire,  and  thereby  causing 
the  destruction  of  a  building,  &c.,  but  com- 
mitting mischief  by  fire,  with  the  intention 
of  causing  the  destruction  of  'a  building, 
&c.  The  intention,  it  should  be  observed, 
is  a  most  important  element  in  such  a 
charge. 

6.  In  respect  to  your  remarks  made  in 
your  judgment  in  the  case  of  Kalee  Sahoo  and 
others  (Case  No.  3  of  Statement  No.  5),  that 
the  two  complainants,  who  are  the  chief 
witnesses,  managed  to  get  away  before  the 
case  came  on  for  hearing,  and  as  they  were 
complainants  and  not  witnesses,  their  deposi- 
tions before  the  Magistrate  .could  not  be 
taken  in  evidence  before  you,  the  Court 
observe  that  you  are  quite  mistaken  in  your 
interpretation  of  the  law  in  this  respect,  as 
Government  is  the  prosecutor  in  Sessions 
Courts,  and  persons  in  the  position  of  com- 
plainants are,  in  fact,  witnesses.  In  regard 
to  the  remark  in  a  subsequent  portion  of  your 
judgment  in  this  case,  ''that  there  is  no 
doubt  at  all  that  the  plaintiffs  were  robbed, 
as  they  stated,  and  had  they  been  here  to 
appear  as  witnesses,  the  cause  might  have 
terminated  differently,"  the  Court  observe 
that  you  should  liave  adjourned  the  Court 
under  Section  377  of  the  Code  of  Criminal 
Procedure,  if  you  considered  the  evidence 
of  the  prosecutors  (not  plaintiffs)  necessary, 
and  if,  after  due  and  diligent  search,  their 
attendance  could  not  be  procured,  then  3'ou 
should  have  used,  as  evidence  before  you, 
their  deposition  given  before  the  Magistrate. 
Had  you  acted  in  this  manner,  on  which  the 
law  is  clear,  the  result  of  the  trial  would 
probably  not  have  been  an  acquittal.. 


Charge  of  making  a  false  document— Jodce 
bound  to  direct  the  Jury  on  points  ot  law, 
and  to  act  on  his  view  of  the  law. 

Extracts  {paras,  j  and  s)  of  Letter  No.  SSg^ 
from  the  Registrar  of  the  Appellate  High 
Court,  dated  the  i8th  July  186$. 

3.  With  reference  to  the  first  head  of 
the  charge  in  the  case  of  Umbica  Chazn 
Sircar  and  another  (Case  No  12  of  Statemeat 
No.  5)  I  am  to  observe  that  it  would  have 
been  preferable  had  the  Committing  Officer 
adhered  more  closely  to  the  terms  of  Section 
467  in  drawing  up  the  charge :  for  in  at- 
tempting to  define  forgery  (which  was  not 
necessary)  he  has  given  only  a  portion  of 
the  definition  of  what  constitutes  making  a 
false  document,  which  does  not  per  se^  even 
in  its  full  definition,  amount  to  forgery,  as 
he  will  find  on  a  close  examination  of  Sec- 
tions 463  and  464  of  the  Penal  Code. 

5.  In  conclusion,  the  Court  obsexve,  with 
reference  to  your  extra-judicial  remarks  at 
the  conclusion  of  your  directions  to  the  Jniy 
in  the  case,  that  you  are  bound  to  direct  the 
Jury  on  points  of  law.  If  you  had  adopted 
the  course  you  mention,  vis.,  "  in  the  event 
of  a  finding  by  the  Jury  upon  the  facts 
adverse  to  the  accused,  to  reserve  judgment 
pending  reference  to  the  High  Court  npon 
the  question  of  law,"  you  would  have  acted 
erroneously.  You  were  bound  to  act  on 
your  view  of  the  law,  and  if  that  were  found 
to  be  incorrect,  it  could  always  be  corrected 
either  on  appeal  or  on  revision. 


Bodilv  suffering  no  ground  for  compeasatioo 
under  Section  44,  Code  of  Criminal  Fn^ctdnr^ 

Extract  (para,  3)  of  Letter  No,  6gr,  from 
the  Registrar  of  the- Appellate  High  Courts 
dated  the  i8th  July  1865, 

3.  Alluding  to  the  case  of  Lochnn 
Singh  (Trial  No.  3  of  Statement  No.  4),  I  am 
to  point  out  that,  in  ordering  the  fine  to  be 
paid  as  compensation  to  the  injured  party 
for  the  suffering  he  has  undergone,  you  have 
explicitly  put  the  compensation  on  a  wrcmg 
ground,  for  Section  44  of  the  Code  of  Cri- 
minal Procedure  does  not  recognize  bodily 
"  suffering  "  as  a  ground  for  pecuniary  com- 
pensation. The  Court  on  appeal  has  ap- 
parently found  that  the  compensation  lias 
been  given  to  the  prosecutor  for  the  pecuniaiy 
loss  which  he  may  have  suffered  by  the 
offence. 
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An  Assistant  Mas^stmte  acts  withoat  jurisdic- 
tion in  allowins^  withdrawal  of  charge  of 
Adnltery  with  a  view^to  a  compromise. 

No.  725. 

Front  thi  Registrar  of  the  High  Court,  6fr., 
'  dated  Calcutta,  the  26th  July  i86s. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

With  reference  to  your  Memo.  No.  201, 
dated  the  r4th  instant,  forwarding,  under 
Section  434  of  the  Code  of  Criminal  Pro- 
cedure and  Circular  Order  No.  18,  dated  the 
15th  July  1863,  a  letter  from  the  Officiating 
Magistrate  of  the  24-Pergunnahs,  and  the 
records  of  th^  case  margmally  noted,  which 

the  Assistant  Magis- 
S.  R.  Huges  trate  has  allowed  to 

G.  J^^Sroith.  ^®  withdrawn  on  the 

Charge^Adulti^ry.         ground  thai  Adultery 

may  fcm  the  subject 
of  a  Civil  action,  and  so  may  be  comprd- 
mised;  I  am  directed  to  state  that,  as  the 
Assistant  Magistrate's  orier  was  without 
jurisdiction,  and  as  both  Rape  (Section  376 
of  the  Penal  Code)  and  Adultery  (Section 
497  of  the  Penal  Code)  are  triable  exclu- 
sively by  the  Court  of  Session,  you  have 
full  authority  to  proceed  under  Section  435 
of  the  Code  of  Criminal  Procedure.  The 
Court  do  not,  therefore,  think  that  there  is 
any  necessity  for  their  interference. 

2.  The  proceedings  forwarded  with  your 
letter  are  herewith  returned. 


Imprisonment  in  default  of  pa3rment  of  fine  is  a 
punishment  for  tiie  default,  and  not  a  substi- 
tote  for  the  fine. 

No.  726. 

From  the  Registrar  0/  the  High  Court,  &c., 
dated  Calcutta,  the  26th  July  iSS^. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — As  in  para.  4  of  the  Magistrate's 
letter  No.  237,  dated  15th  instant,  forwarded 
without  comment  by  your  Memorandum  No.  81 


of  the  17th  idem,  the  Magistrate  appears 
erroneously  to  think  that,  in  a  case  in  which 
'*  imprisonment  has  been  suffered  in  default 
"  of  payment "  of  fine,  that  fine  cannot  be  rea- 
lized, the  Court  direct  me  to  request  that 
you  will  call  his  attention  to  the  provisions 
of  Section  70  of  the  Penal  Code,  from  which' 
it  appears  clearly  that  the  imprisonment, 
which  a  Court  is  authorized  to  impose  in 
default  of  payment,  is  a  punishment  for  the 
default,  and  not  a  substitute  for  the  fine 
imposed,  and  he  should  adopt  measures  at 
once  to  give  effect  to  the  law. 


Witnesses  not  cited  for  the  prosecution,  but 
considered  material  by  the  Court,  should  tw 
summoned  to  appear. 

Extract  (para,  2)  of  Letter  No,  J339  from 
the  Registrar  of  the  High  Court,  6ff., 
dated  the  2jth  July  i86s> 

2,  With  reference  to  that  portion  of  your 
judgment  in  the  case  of  Aymutullah  and 
others  (Case  No.  i)  in  which  you  comment  on 
the  absence  of  the  witnesses  to  the  search  of 
the  prisoners'  houses,  the  Court  observe  that* 
the  fact  that  Abbass  and  the  Head  Constable, 
who  conducted  the  search  of  the  prisoners' 
houses,  were  not  cited  as  witnesses  for  the 
prosecution,  was  immaterial ;  but,  if  you  con- 
sidered that  their  evidence  was  necessary 
for  the  proper  decision  of  the  case,  you 
should,  under  Section  377  of  the  Code  of 
Criminal  Procedure,  have  adjourned  the  trial, 
and,  under  Section  367  of  that  Code,  should 
have  summoned  them  to  appear.  In  a  similar 
way  you  should  have  obtained  the  list  of  the 
property  given  to  the  Police  by  the  com- 
plainant. 


Limit  of  imprisonment  for  the  offence  of  at* 
tempting  to  fabricate  false  evidence — Fram- 
ing^ of  charge  in  a  case  of  Theft  and  Receiv- 
ing stolen  property. 

Extracts  (paras.  4  and  s)  of  Letter  No.  *j$o, 
from  the  Registrar  of  the  High  Court,  &c., 
dated  the  31st  July  1863. 

4.  The  sentences  passed  by  you  on 
Soonder  Putnaik  and  Nimoo  Potee  (Case  No. 
1 9  of  Statement  No.  4)  are  illegal  by  reason 
of  their  being  in  excess  of  the  limit  allowed 
on  conviction  of  the  offence  of  attempting  to 
fabricate  false  evidence.  Such  a  sentence 
cannot  exceed  3^  years,  inasmuch  as  Section 
511  of  the  Penal  Code  limits  imprisonment 
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for  an  attempt  to  one-half  of  the  longest 
term  provided  for  the  substantive  offence, 
which,  in  this  case,  would  be  half  of  7  years, 
or  3i  years.  Under  these  circumstances, 
^e  Court  cancel  this  sentence  as  illegal,  and 
direct  that  you  will  pass  a  fresh  sentence. 

5.  The  Court  observe  that  you  have 
convicted  and  sentenced  the  accused  Gouree 
Savat  (Case  No.  so  of  Statement  No.  4)  for 
receiving  stolen  property  (Section  411  of  the 
Penal  Code)  when  the  second  head  of  the 
charge  was  only  for  ike/i  (Section  379  of  the 
Penal  Code).  As  the  punishment  for  both  theft 
(379)  and  receiving  stolen  property  (411)  is 
the  same,  the  Court  do  not  consider  that  any 
interference  i$  necessary;  but  they  remark 
that,  by  adding  an  additional  head,  you  should 
have  amended  the  charge  under  Section  244 
of  the  Code  of  Criminal  Procedure,  when 
you  saw  what  the  offence  was  likely  to  be. 


Framing  of  charge  of  abetment 

Extract  (para,  2)  of  Letter  No.  yj6,/r9fn  the 
Registrar  of  the  High  Courts  fsfc^  dated 
the  Jth  August  186^, 

2,  The  abetment  charged  in  the  second 
bead  of  the  charge  against  Haradhone  Dutt 
and  another  (Case  No.  i  of  Statement  No.  5) 
has  not  been  correctly  described.  It  was  not 
absolutely  necessary  to  enter  into  the  defini- 
tion of  abetment,  but,  if  the  charge  at- 
tempted to  give  such  a  definition,  which 
would  probably  be  more  intelligible  to  the 
accused,  it  should  be  accurately  rendered. 
It  is  the  intentional  aiding  by  an  illegal  ad 
or  omission  of  the  commission  of  an  offence 
that  constitutes  one  kind  of  abetment  (Sec- 
tion 107,  Clause  3,  Penal  Code),  whereas 
the  charge  omits  the  very  important  element 
of  intention. 


8.  The  Court  observe  that,  in  the  last* 
mentioned  case,  the  Judge  writea  "  that  the 
Magistrate  will  be  directed  to  apply  a  por- 
tion of  the  fine  imposed  on  the  principal 
offenders  when  realized  to  making  compen- 
sation for  those  from  whom  the  tax  wad 
levied  for  the  sums  actually  taken  from  them, 
and  for  the  loss  incurred  in  consequence/' 
The  specific  sums  to  be  paid  to  each  indivi- 
dual should  always  be  distinctly  stated  in 
the  body  of  the  order  when  directing  that 
compensations  be  granted,  otherwise  mis- 
takes may  occur,  which  should  be  carefoUj 
avoided. 


He  one  bound  to  give  information  of  a  Murder 
— Compensation  to  each  of  several  individuals 
to  be  sp^pfitd. 

Extracts  (paras.  2  and  8)  of  Letter  No,  yyj^ 
from  the   Registrar  of  ^  the  High   Court , 
&fc,,  dated  the  Jth  August  186 s, 

2,  The  Court  observe  that  the  amended 
charge  against  Beechun  Mundle  (Case  No.  2 
of  Statement  No.  4),  and  the  finding  based 
thereon,  were  incorrect,  as  there  is  no  law 
which  binds  a  person  to  give  information  of 
a  murder.  1  am  to  requ^sst  that  you  will  send 
Ihe  record  of  this  case  for  the  Court's  inspection. 


No  one  bound  to  g^ve  information  regarding 

aa  ordinary  theft 


Extract  (para,  4)  of  Letter  No.  779,  fr^ 
the  Registrar  of  the  High   Courts   €^r., 
dated  the  Jth  August  i86s> 

4.  With  reference  to  the  last  Clause  of 
the  charge  against  the  prisoner  Zinatooliah 
Sirdar  in  the  above-mentioned  case,  the 
Court  observe  that,  as  there  is  no  law 
(Section  138  of  the  Code  of  Criminal  Pro- 
cedure) which  compels  a  man  to  give  infor- 
mation regarding  the  commission  of  an  ordi- 
nary theft  (Sections  379  and  380  of  the 
Penal  Code)  which  may  come  to  his  know- 
ledge, the  accused  person  was  not  legally 
bound  to  give  this  information,  and  could  not 
have  been  punished  for  the  omission,  which 
constitutes  no  offence.  It  would  be  different 
if  the  omission  concerned  the  commission 
of  house-breaking  (Section  457  of  the  Penal 
Code).  These  remarks  apply  equally  to  the 
last  portion  of  your  address  to  the  Jury  in 
the  case. 


No  legal  provision  for  realization  of  fines  Im- 
posed for  breach  of  Salt  Laws. 

Extract  (para,  2)  of  Letter  No.  j8^,  from 
the  Registrar  of  the  High  Courts  ^c,^ 
dated  the  Jth  August  186^, 

2.  Adverting  to  para.  3'  of  your  letter, 
I  am  to  request  that  you  will  write  of!  the 
fines  imposed  for  breach  of  the  Salt  Laws, 
in  default  of  which  the  parties  are  under- 
going imprisonment,  as  there  is  no  special 
provision  of  the  law  for  the  realisation  of 
such  fines. 
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laipfifloisment  ki  default  of  payment  of  fine  does 
not  absolve  from  liability  to  the  levy  of  the 
fioe  by  distress  and  sale  of  moveable  property. 

No.  789. 

I^ram  the  Registrar  of  the  tiigh  Courts  Gf^., 
iated  Calcutta^  the  8lh  August  186$, 

Sir, — With  reference  to  the  Tabular  State- 
ment, dated  the  15th  May  last»  submitted 
by  the  Magistrate  of  Monghyr  through  you, 
regarding  a  question  raised  under  Section  61 
of  the  Code  of  Criminal  Procedure,  as  to 
whether  an  offender,  who  has  undergone  the 
full  term  of  imprisonment  to  which  he  has 
been  sentenced  m  default  of  payment  of  fine, 
is  liable  to  have  the  amount  of  the  fine  levied 
by  distress  and  sale  of  any  moveable  property 
which  may  be  found  within  the  jurisdiction 
of  the  Magistrate  of  the  District,  I  am 
directed  to  observe  that  the  imprisonment, 
which  the  Court  is  authorized  to  impose  in 
default  of  payment  of  fine,  is  intended  as  a 
punishment  for  non-payment,  and  not  as  a 
satisfaction  of  the  amount  due.  It  follows, 
therefore,  that  the  fine  can  be  levied  under 
Section  61  of  the  Code  mentioned,  even 
though  the  alternative  sentence  of  imprison- 
ment may  have  been  undergone.  Due  regard 
should,  however,  be  paid  to  the  limitation 
fixed  by  Section  70,  Penal  Code. 


of  snbordinate  prisoners  not  to  be  defer- 
red*  because  ti^e  pnndpal  offenders  have  not 
been  apprehendeo. 


Extracts  (paras.  2  and  2)  of  Letter  No.  7pj, 
dated  the  loth  August  186$. 

• 

2.  The  attention  of  the  Joint-Magistrate 
should  be  drawn  to  Section  224  of  the  Code 
of  Criminal  Procedure.  If  the  proceedings 
have  been  completed  against  a  prisoner,  the 
decision  of  the  case  should  not  be  deferred, 
because  they  are  merely  subordinate  prisoners, 
and  because  the  principal  offenders  have  not 
been  apprehended .  A  trial  should  be  ad j  oum- 
ed  only  when  there  is  a  probability  of  obtain- 
ing additional  evidence  against  an  accused. 

3.  If,  in  toother  case,  a  prosecution  for 
giting  falso  evidence  had  been,  instituted, 


proceedings  should  not  have  been  stayed, 
because  the  original  case  in  which  the  false 
evidence  was  given  is  on  appeal.  The  order 
of  an  Appellate  Court  could  not  affect  an3r 
prosecution  for  such  in  offence. 


Diet-money  of  persons  directed  to  be  confined  in 
the  Civil  Jail,  onder  Section  2Z,  Act  SOtlll,  of 
x86z,  fot  contempt  of  Conrt 

No.  2728. 

From  the  Registrar  of  the  High  Courts  6*^., 
dated  Calcutta^  the  12th  August  f€6j. 

(Civil  Side.) 
Present : 

« 

The  Hon'ble  C.  B.  Trevor.  Officiaiing  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  Judge^ 

In  reply  to  your  letter  No.  148  of  the 
7lh  ultimo,  I  am  directed  to  state  that  you 
acted  rightly  in  ordering  reference  to  be  made 
to  the  Collector  for  the  payment  of  the  diet- 
money  of  a  person  directed  to  be  confined  in 
the  Civil  Jail  under  Section  21  of  Act  XXIII. 
of  1 861.  As  the  punishment  was  for  a  con- 
tempt, the  Government  are  bound  to  supply 
him  with  rations  in  the  same  way  as  they  are 
supplied  to  prisoners  in  the  CrimiMl  Jftil. 


fi  1 1 


Jurisdiction  of  J«dg«  mder  Section  13$,  Criminal 
Procednre  Code— No  acquittal  without  trials 
Power  of  Bia^^istrate  to  allow  a  fresh  prose- 
cation. 

No,  802. 

Frofn  tht  Registrar  of  the  High  Court y  €^f., 
dated  Calcutta,  the  i^th  August  186^. 

(Criminal  Side.) 
Present : 

The  Hott'ble  C.  B.  Trevor,  Officiating  Chitf 
Justice,  and  the  Hon'ble  G.  Loch  and 
H.  V.  Bayley,  Judges. 

Sir, — I  AM  directed  to  ackxiowledge  the 
receipt  of  yoor  letter  No.  44,  dated  a4th  June 
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last,  submitting  for  the  opinion  of  the  Court 
certain  questions  regarding  your  power  to 
deal  with  a  case  now  before  you,  and,  in 
reply,  I  am  to  communicate  to  you  the  follow- 
ing remarks  of  the  Court  for  your  guidance. 

2.  It  appears  that  a  Deputy  Magistrate, 
exercising  the  full  powers  of  a  Magistrate, 
after  hearing  the  evidence  of  the  witnesses 
produced  by  the  prosecutor,  and  without  for- 
mally charging  the  accused,  dismissed  the 
charge  instituted  under  Section  i6i,  Indian 
Penal  Code.  Your  letter  describes  the  Deputy 
Magistrate  as  having  stated  that  he  acted 
under  Section  225,  Criminal  Procedure  Code. 
But  as,  by  the  Schedule  to  that  Code,  cases 
under  Section  161,  Indian  Penal  Code,  are 
triable  by  the  Court  of  Session  or  Magis- 
trate of  the  district,  the  Court  presume  rather 
that  the  Deputy  Magistrate's  order  was  issued 
under  Section  250,  for  the  offence  charged 
would  only,  in  its  aggravated  fohn,  be  dealt 
with  under  Chapter  XII.,  Criminal  Procedure 
Code,  within  which  Section  225  falls.  The 
District  Superintendent  of  Police,  the  pro- 
secutor in  this  case,  taking  advantage  of  this 
clerical  error  in  the  Deputy  Magistrate's 
order,  has  applied  to  you  to  exercise  the 
powers  vested  in  you  by  Section  435,  Crimi- 
nal Procedure  Code,  on  the  ground  that,  by 
the  discharge  of  the  accused,  there  has  been 
a  failure  of  justice. 

3.  The  Court  agree  with  you  that  the 
Deputy  Magistrate's  error  does  not  give  you 
jurisdiction  under  Section  435»  Criminal  Pro- 
cedure Code,  since  that  jurisdiction  is  ex- 
pressly limited  to  the  cases  of  offences  not 
triable  by  the  Magistrate;  whereas  the 
o£Fence  charged  in  the  case  under  reference  is 
jointly  triable  by  the  Court  of  Session  or 
a  Magistrate  of  the  district.  On  this  ground 
alone  your  action  under  Section  435,  Crimi- 
nal Procedure  Code,  is  barred.  But  you  are 
in  error  in  supposing  that  you  cannot  so  act, 
because  the  case  has  not  been  dismissed 
without  enquiry,  there  having  been  some 
enquiry,  but  not,  in  your  opinion,  a  full  and 
sufficient  enquiry,  for  the  words  "without 
enquiry"  clearly  mean  "without  proper  en- 
quiry." The  context  shows  this:  for,  in  a 
case  in  which  the  evidence  taken  does,  in  a 
Judge's  opinion,  warrant  the  commitment  of 
the  accused,  the  Judge  can  so  order  it ;  but 
when  a  Judge  sees  that  there   are  primd 

facie  good  grounds  for  supposing  that  a 
charge  for  such  an  offence  is  well  founded, 
but  that  the  Magistrate  has  dismissed  it 
without  enquiry,  «'.  ^.,  without  a  proper  en- 
quiry, he  can  order  such  to  be  made.   Yon 


are  also  in  error  in  holding  that  the  Depaty 
Magistrate's  order  un<ler  Section  225  is  an 
acquittal.  An  acqtfittal  supposes  a  trial \ 
whereas  an  order  passed  under  Section  225 
would  occur  only  in  a  preiiminary  enquiry. 
Even  if  the  discharge  be  under  Section  250, 
the  Court  have  held  that  it  does  not  amount 
to  an  acquittal,  unless  the  accused  has  been 
called  upon  formally  to  plead  to  the  charge 
as  therein  prescribed. 

4.  Section  434,  Criminal  Procedure  Code, 
will  clearly  not  apply  to  the  case  under  re-- 
ference,  since  nothing  contrary  to  law  ap- 
pears from  the  Deputy  Magistrate's  order. 

5.  The  Court,  therefore,  consider  that,  as 
the  Deputy  Magistrate's  order  dismissing  the 
case  does  not  amount  to  an  acquittal,  there  is 
nothing  to  prevent  the  Magistrate  of  the  dis- 
trict allowing  a  fresh  prosecution  against  the 
accused,  if  he  is  satisfied  that  there  has  been 
a  failure  of  justice,  and  such  fresh  evidence 
is  likely  to  be  produced  as  will  probablj 
result  in  the  conviction  of  the  accused. 


Mapstrate  not  prednded  from  orderii^  the  trial 
of  a  person  who  bad  been  before  a  Subordi* 
nate  Mag^istrate  under  Chapter  XIV.,  Crtmliial 
Procedure  Code,  but  discnars^ed  without  tiie 
evidence  of  the  witnesses  for  the  piusecution 
being  heard. 


.  No.  804. 

From  the  Registrar  of  the  High  Courts  €^r., 
dated  Calcutta^  the  i$th  August  iS6j. 

(Criminal  .Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Officiating  Chief 
Justice,  and  the  Ilon'ble  G.  Loch  and  H. 
V.  Bayley,  Judges: 

Sir, — I  AM  directed  to  acknowledge  the 
receipt  of  your  Tabular  Statement,  without 
date  or  No.  (received  on  the  a  7th  ultimo)* 
in  which  you  refer  for  the  Court's  opi&iOB 

h 


iW5.] 


Criminal 


THE  WBSKLT  MSPORTSR. 


'l4H4rt 


n 


cedure,  from  or- 
dering the  trial 
of  ^  person  who 
had  been  before 
a      Subordinate 


the  qnestion,  whether  a  Magistrate  of  a 
District  is  barred  by  Section  434,*  Code  of 

»  It  shal!  not  be  lawful  for  any  ^"°^^  "^^  ^^^' 
other  Court  than  the  Sudder 
Court  to  alter  any  sentence  or 
order  of  any  subordinate  Court, 
except  upon  appeal  by  the  par- 
ties concerned  only,  made  accord- 
ing to  the  provisions  of  Chapter 

XXX.  of  tfos  Act.  Magistrate,    un- 

der Chapter  XIV.  of  that  Code,  but  had  been 
discharged  without  the  evidence  of  the  wit- 
nesses for  the  prosecution  being  heard « 

2.  In  reply,  I  am  to  state  that  the  view 
taken  by  the  Officiating  Magistrate  and  your- 
self is  quite  correct,  and  that  there  is  no  room 
for  doubt  on  the  point.  An  order  of  discharge, 
under  the  circumstances  described,  is  not  a 
final'  order  to  which  allusion  is  made  in  Sec- 
tion 434,  Act  XXV.  of  1 86 1 ;  and  the  Magis- 
trate is,  therefore,  not  precluded  from  order- 
ing the  trial  of  the  party  discharged.  If  the 
accused  had  pleaded  to  the  charge,  and  had 
been  formally  acquitted  under  Section  225, 
Criminal  Procedure  Code,  he  would,  under 
Section  55,  have  been  exempted  from  liability 
to  further  criminal  proceedings. 


A  cue  of  murder  should  not  be  struck  off  because 
the  accused  is  under  treatment  in  a  Lunatic 
Asjlum  and  incapable  of  making  his  defence. 

No.  810. 

From  the  Registrar  of  the  High  Court,  &c,y 
dated  Calcutta,  the  6th  August  186^, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Officiating  Chief 

Justice, 

Sir, — In  reply  to  your,  letter  No.  366, 
dated  the  ist  instant,  I  am  directed  to  state 
that  the  Magistrate  was  wrong  in  striking  off 
from  his  file  a  case  of  murder,  because  the 
accused  Doneram  Jogee  was  under  treatment 
in  the  Dacca  Lunatic  Asylum,  and  was  inca- 
pable of  making  his  defence,  for  Section  391, 
Criminal  Procedure  Code,  requires  that  such  a 
case  shall  be  considered  as  pendin^^  before  the 
Magistrate,  and  shall  be  included  in  any  Regis- 
ter of  pending  cases  kept  by  such  Magistrate. 

Vol  III. 


The  case  should,  therefore,  be  restored  to  its 
former  position  on  the  Register  of  pending 
cases. 

2.  The  statements  forwarded  by  the  Ma- 
gistrate for  the  2nd  quarter,  which  are  for 
the  above  reason  erroneous,  are  returned  for 
correction  and  re-submission. 


3.  The  Court  in  conclusion  desire  me  to 
remark  that,  in  each  successive  statement,  in 
which  this  or  any  such  case  may  appear,  the 
cause  of  delay  in  its  decision  should  be  fully 
set  forth. 


Trial  by  Magistrate  of  parties  charged  with 
drugging  or  poisoning  not  committed  within 
his  District— Transfer  of  cases  or  appeals 
from  one  Jurisdiction  to  another — Concurrent 
Jurisdiction  in  neighbouring  Districts  to  hold 
preliminary  enquiries  into  cases  of  Tbnggee. 

Extracts  (paras,  2  and  ^)  of  Letter  No.  814^ 
from  the  Registrar  of  the  High  Courts  &fc», 
dated  the  igth  August  186 s* 

2.  In  reply,  I  am  to  state  that  it  appears 
to  the  Court  that  the  Magistrate  has  no 
authority  to  try  parties  charged  simply  with 
the  offence  of  drugging  or  poison mg,  when 
the  offence  was  not  committed  within  his  dis- 
trict, and  Section  32,  Code  of  Criminal  Pro- 
cedure, does  not  give  him  that  power.  As 
the  Magistrate  expressly  alludes  to  the  offence 
of  being  a  thief,  et  cetera,  words  which,  the 
Court  presume,  indicate  the  other  offences 
mentioned  in  Section  32,  I  am  to  observe  that 
that  Section  enables  a  Magistrate  to  enquire 
into  such  cases  in  any  district  in  which  the 
accused  person  is,  that  is,  happens  to  be 
when  charged  or  arrested.  And  Section  35 
enables  the  High  Court  to  transfer  particular 
and  specific  cases  or  appeals  from  one  juris- 
diction to  another  under  certain  circumstan- 
ces ;  but  it  does  not  give  the  Court  the  power 
to  transfer  a  class  of  offences  occurring  in 

!  different  districts  of  one  province  to  one 
Magistrate.  The  Court,  therefore,  is  unable 
to  accede  to  the  Magistrate's  request. 

3.  I  am  to  add  that,  probably,  the  Com- 
missioner will  think  proper  to  apply  to  the 
Government  to  give  the    Magistrate    con- 
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current  lurisdiction  in  the  neighbouring  dis- 
tricts to  hold  preliminary  enquiries  into  cases 
of  Thuggee  ;  but  even  if  this  power  be  con- 
ferred on  the  Magistrate  of  Monghyr,  he 
will  not  be  able  to  use  it  generally  at  Monghyr, 
but  will  have  to  follow  a  criminal  into  the 
districts  which  would  give  him  jurisdiction 
under  Section  32. 


Notes  of  evidence  by  Police  Officers  to  be  yeri- 
fied — Grounds  of  remission  of  capital  punish- 
ment to  be  stated — Adjournment  of  case  with 
a  view  to  the  Court  summoning  a  material 
witness. 

JExiracis  (paras,  7,  //,  and  12)  of  Letter 
No,  Si  6,  from  the  Registrar  of  the  High 
Court,  &c,f  dated  the  igth  August  186$, 


7,  With  reference  to  the  passage  in  your 
judgment  in  the  above  case,  in  which  you 
remark  that  the  Assistant  District  Superin- 
tendent of  Police  '^  entered  a  tolerably  minute 
description  of  the  prisoner  in  his  notes, 
which,  of  course,  witnesses  Nos.  1  and  2 
"  must  have  given  /'  the  Court  observe  that 
such  notes  should  not  themselves  have  been 
considered  by  you  as  evidence  in  this  case, 
unless  they  were  verified  by  the  deposition 
before  you  of  the  Assistant  Superintendent. 
This  does  not  appear  to  have  been  the  course 
followed  by  you.  You  seem  rather  to  have 
acted  in  a  manner  contrary  to  Section  145  of 
the  Code  of  Criminal  Procedure,  which  de- 
clares that  no  statement  made  by  a  witness, 
and  reduced  to  writing  by  a  Police  Officer, 
shall  be  treated  as  a  part  of  the  record,  or 
used  as  evidence. 
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II.  The  Court  further  remark  that,  in 
your  judgment  in  this  case,  you  have  not 
satisfied  the  requirements  of  Section  380,  Cri- 
minal Procedure  Code,  in  stating  the  grounds 
upon  which  you  remitted  the  punishment  of 
death  to  which  the  prisoner  had  rendered 
himself  liable.  You  have  merely  stated  that 
you  think  it  proper  to  discriminate  between 
"  wilful,  deliberate,  and  premeditated  killing 
"  and  murder,  which  is  committed  with  less 
"  deliberation  and  premeditation.*'  This  is, 
the  Court  remark,  no  sufficient  reason  for  your 
having  in  this  case  remitted  capital  punish- 
ment. 


12.  From  your  judgment  in  the  case  of 
Dahoo  and  another  (Case  No.  9  of  Statement 
No.  4),  the  Court  gather  that,  if  Doomun  had 
been  cited,  or  rather  produced  as  a  witness 
by  the  prosecution,  you  w^ould  not  have  agreed 
with  the  Assessors  in  acquitting  Jooraun  and 
Enun.  If  this  was  your  opinion,  the  Gout 
think  that  you  showed  a  want  of  discretion 
in  not  adjourning  the  case  under  Section  377, 
Criminal  Procedure  Code,  and  summooing 
Doomun  under  Section  367  to  appear  as  a 
witness — a  course  you  were  bound  to  follow, 
if  you  considered  that  his  evidence  was 
''  essential  to  a  just  decision  of  the  case." 


Abetment  of  Breach  of  Contract 
No.  821. 

From  the  Registrar  of  the  High  Court,  &c,, 
dated  Calcutta,  the  21st  August  186^, 

,  Sir, — I  AM  directed  to  acknowledge  the 
receipt  of  your  Tabular  Memo.  No.  32, 
dated  the  15th  ultimo,  in  which  you  refer  for 
the  Court's  consideration  (together  with  the 
papers  of  the  case  out  of  which  it  has  arisen] 
the  question  whether  an  abetment  cfcjtfeach 
of  contract  by  more  than  ten  persons  i5» 
abetment  of  the  nature  meant  in  Section  J^ 
Indian  Penal  Code. 

■ 
2.  In  reply,  I  am  to  observe  that  thifri- 

soners  in  this  case  appear  to  have  abetMt  11 
coolies  in  breaking  their  several  con! 
and  the  Court's  opinion  is  requested,  wl 
inasmuch  as  12  exceeds  10,  this  is  an  jbet- 
ment  under  Section  1 1 7,  which,  It  is  presum- 
ed, is  the. Section  intended,  and  not  **  114.** 
The  Court  are  of  opinion  that  the  offence 
described  is  not  an  ^abetment  under  SecUoo 
117,  Penal  Code.  The  offence  abetted  most 
have  been  committed  by  more  than  ten  per- 
sons ;  whereas  in  the  case  under  reference 
each  breach  of  contract  is  a  separate  offence 
under  Section  492  by  each  coolie,  so  that 
an  abetment  of  such  breach  cannot  be  pun- 
ished under  Section  117,  notwithstanding 
that  more  than  10  coolies  broke  their  con- 
tracts in  consequence  of  auch  abetment 
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CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Returns  called  for  from  Small  Came  Courts. 

CIRCULAR  No.  7. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  Ihe  Judges  of  the  Courts  of  Small 
Games,    dated    Calcutta,    the    8th    May 

{C\\\\  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  Court  request  that  the  returns  be 
submitted  with  as  little  delay  as  possible 
in  the  same  form  and  of  the  same  nature 
as  those  submitted  for  the  month  of  April, 
distinguishing  between  suits  regarding  claims 
for  more  than  20  rupees  and  those  for  zo 
Tupees  and  less. 


Contineeut  Bills. 

CIRCULAR  No.  8. 

Vot»  the  'Registrar  of  ike  High  Court  of 
'  \,    Judicature   at  Fort    William  in  Bengal, 
'      to  all  Zillah  Judges  and  Judges  of  Small 

(Cause   Courts,  dated   Calcutta,  the    13th 
May  iS6s- 


(Civil  Side.) 
Present: 


The  Hon'ble  C.  B.  Trevor,  Judge. 

It  is  hereby  stated,  for  the  information 
of  all  Zillah  Judges  and  Judge;  of  Small 
Cause  Courts,  that  the  Government  has 
mled  that,  by  the  expression  "  Control- 
Kng  Officers,"  used  in  paras,  z  and  4  of  the 
,  . .^  ,,,„  .„  r ,.  ^.      Resolution  of  the 

*  AppcncM    alio  10  Ckfcnlar      ^ 
Order  frnm  Accounlaol-Geneial,      Government    Of 

SSTno."'"'^.  p'^IT*  ^t.  1"*^.  in  the  Fin- 
angain  Gntiir  of  the  iMh  aucial  Department, 
j^™«T.86,.  dated  21st  Decern' 

ber  last,*  it  was  intended  to  denote  Judges  of 
Zillahs  and  other  Controlling  Officers  whose 
counter- signature  has  hitherto  been  accepted, 
under  standing  rules,  as  authority  for  pass- 
ing coatingeRCies  within  their  jurisdiction. 


2.  The  present  construction,  it  will  be 
seen,  introduces  no  change  in  respect  to  the 
authority  under  which  contingent  charges 
are  passed,  which,  in  the  case  of  the  regu- 
lar Courts  of  a  District,  will  continue  to 
be  the  Zillah  Judges,  and,  in  that  of  the 
Small  Cause  Courts,  the  High  Court.  The 
only  changes  effected  by  the  new  gygtem 
are :  tst,  the  necessity,  for  an  "  abstract  of 
the  bill,"  besides  the  bill  in  deUil,  which 
abstract  may  be  sent  every  month  for  pay- 
ment at  once,  without  pre-audit,  to  the 
Treasury  Officer  at  the  same  time  that  the 
bill  itself  is  sent  for  counter-signature  to  the 
Zillah  Judge,  or  the  High  Court,  as  the 
case  may  be,  and  the  said  Judge  or  Court 
will  forward  it  after  counter-signature  to  the 
Accountant-General;  and,  2ndl)/  (for  the  very 
purpose  of  rendering  the  monthly  pre-audit 
unnecessary],  the  "general  sanction"  of  the 
Zillah  Judge,  or  of  the  High  Court,  must  be 
taken  at  Ihe  beginning  of  each  year  to  the 
scale  of  contingent  expenditure  for  that  year. 
This  general  sanction  is  equivalent  to  a  pre- 
audit,  and  must  be  applied  for  by  the  legular 
Courts  to  the  Zilifih  Judge,  and  by  Ihe 
Small  Cause  Courts  to  the  High  Conit. 


Admission  of  Copies  of  Jndg^ntents  as  exbibita. 
CIRCULAR  No.  9. 

From  ihe  Registrar  of  the  High  Court  of 
Judicature  at  Fori  William  in  Bengal,  to 
all  Civil  Judges,  dated  Calcutta,  the  /6t& 
May  iS6s. 

(Civil  Side.) 
Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 
Judges. 

The  Court  are  pleased  to  determine  that, 
whenever  copies  of  judgments  are  prodnc- 
ed  as  exhibits  in  any  suit  before  any  Qvil 
Court,  they  shall  not  be  received  unless  they 
be  authenticated  copies  of  the  original  judg- 
ment. No  copy  of  a  translation  of  a  judg- 
ment should  be  received  as'  documentary 
evidence  in  any  civil  suit  whenever  the 
original  judgment  is  forthcoming,  and  copy 
of  that  judgment  can  be  obtained. 


Civil 
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Early  Reg^istration  of  plaints  enjoined. 

CIRCULAR  No.  lo. 

* 

Frcm  the  Registrar  of  the  High   Court  of 
.  Judicature  at  Fort    William  in  Bengal, 
.  to  all  Civil  Judges,   dated  Calcutta,  the 
igth  June  /S6j, 

(Civil  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

^  As,  from  certain  irregularities  that  have 
recently  been  brought  to  their  notice,  the 
Court  believe  that  plaints  presented  in  Civil 
Courts  are  not  examined  without  delay,  and 
either  registered  (Section  38)  or  dealt  with 
in  one  of  the  modes  described  in  Sections  29, 
30,  3i»  32>  34,  and  35  of  Act  VIII.  of  1859, 
and  Sections  3  and  4  of  Act  XXI.  of  1861, 
but  are  for  some  time  allowed  to  remain  neg- 
lected by  the  Judge  before  whom  they  have 
been  presented,  the  Court  think  it  necessary 
to  remind  all  Civil  Judges  of  the  extreme 
Importance  of  complying  without  delay  with 
the  provisions  of  the  law  above  quoted. 
'  2.  No  plaint  should  ordinarily  remain 
unregistered  for  more  than  one  day ;  for  it  is 
Oi)viously  the  duty  of  every  Judge  to  take  up, 
at  latest,  on  the  day  following  their  present- 
ation," all  plaints  filed  in  his  Court.  If  such 
a  practice  is  not  rigidly  observed,  the  Court 
can  have  no  confidence  that  in  other  respects 
the  procedure  laid  down  in  Aft  VIII.  of  1859 
is  acted  up  to.  Such  an  irregularity  cannot 
be  too  strongly  condemned,  for  not  only  does 
it  tend  to  encourage  corruptness  among  the 
Court  Amlah,  but  it  causes  deception  by  mis- 
representing the  files,  which  should  be  cor- 
rectly exhibited  in  the  statements  periodically 
submitted  to  the  Court. 

3.  The  Court,  therefore,  in  reminding 
Judges  of  the  existence  of  such  irregularities, 
desire  to  record  their  determination  to  adopt 
the  severest  possible  measures,  not  only  to- 
wards their  repression,  but  to  signify  their 
extreme  displeasure  at  the  conduct  of  any 
Officers  who,  after  this  warning,  may  neglect 
to  conform  to  the  law  which  recognizes  no 
delay  in  such  simple  matters  of  form. 

4.  The  Court  rely  upon  the  exertions  of 
the  superior  local  Courts  to  check  such  irre- 
gularities  by  a  strict  supervision  over  the 
proceedings  of  their  subordinates,  such  as  is 
afforded  to  them  as  Courts  of  Appeal,  or  in 
visits  of  inspection  enjoined  by  Circular 
Order  No.  15,  dated  14th  May  last. 


UncoYenanted  Ciyil  Judges  not  to  h<M  iq^potai- 
ments  in  Districts  in  which  they  are  interarted 
in  land— -Form  of  annual  certificate  prescribed. 

CIRCULAR  No.  1 1. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Zillah  Judges,  dated  Calcutta,  the 
12th  June  186^. 

(Civil  -Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judgt. 

As  it  is  very  undesirable  for  the  interests 
of  the  public  service  that  Judicial  Officers 
should  hold  appointmeiits  in  districts  in 
which  they  are  either  directly  or  indirectly 
interested  in  land,  and  as,  notwithstanding 
the  endeavours  made  by  the  Court  to  pre- 
vent them,  the  Court  have  reason  to  believe 
that  such  appointments  are  very  frequent, 
the  Court,  with  the  approval  of  the  Lien- 
tenant-Govemor,  are  pleased  to  direct  that 
every  Uncovenanted  Civil  Judge  shall,  with- 
out delay,  furnish  a  certificate  in  the  form 
hereto  annexed,  and  that  this  shall  be  re» 
peated  every  year,  and  be  reported  in  the 
Annual  Report  submitted  by  the  Judge  oi 
the  district. 

2.  A  copy  or  translation  of  each.ccrti. 
ficate,  according  as  it  may  have  been  made 
in  English,  or  in  the  Vernacular,  should  be 
fonvarded  to  the  High  Court  before  the  31st 
July  next  at  latest. 

3,  The  Court  take  this  opportunity  of 
warning  all  Civil  Judges  of  the  Uncove- 
nanted Service  that,  in  the  event  of  any  of 
them  being  inadvertently  appointed  to  a  dis- 
trict in  which  he  may  be  directly  or  indirect- 
ly interested  in  land,  it  will  be  the  duty  of 
such  Officer  to  represent  the  same  to  the 
Court,  in  order  that  their  special  orders  may 
be  obtained.  The  Court  will  not  fail  to 
mark  thel:  severe  displeasure  at  any  disregard 
of  this  obligation. 

Form  of  Certificate, 


Zillah. 
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R^tnnis  by  StnAll  Cause  Court  Judg:«  {^residing: 
Over  mor^  than  one  Court 

CIRCULAR  No.  12. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  judges  of  Smalt  Cause  Courts,  dated 
Calcutta^  the  23rd  June  186^, 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  Court  are  pleased  to  direct  that,  when- 
ever a  Judge  of  a  Small  Cause  Court  presides 
over  more  than  one  Court,  he  shall  submit  his 
teturns,  whether  Monthly  or  Annual,  in  such 
a  manner  as  to  show  distinctly  the  work  of 
each  Court  in  which  he  holds  sittings. 


Memoranda  sent  to  the  Office  of  Reg:istration 
of  Judgments  recorded  in  English,  to  be  in 
English  also. 

CIRCULAR  No.  13. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Judges,  dated  Calcutta,   the  26th 
June  186$. 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

In  continuation  of  their  Circular  No.  5, 
dated  31st  March  last,  the  Court  are  pleased 
to  direct  that  whenever  a  judgment  is  record- 


ed  in  English,  the  Memorandum  required  16 
be  sent  to  the  Office  of  Registration  should 
be  invariably  drawn  up  in  that  language,  for  it 
is  evident  that  the  substance  of  decrees  or  or« 
ders  passed  by  a  Judge,  such  as  are  entered 
in  such  Memoranda,  can  be  best  expressed  in 
the  language  in  which  they  were  delivered. 


Judgments  of  Judges  sitting  in  Appeal  under  Act 
X.  of  1859  to  be  communicated  to  the  Court  of 
first  instance  through  the  Collector  of  the  Dis- 
trict. 

CIRCULAR  No.  14. 

From  the  Registrar  of  the  High  Court  of  Ju- 
dicature  at  Fort  William  in  Bengal,  to  all 
Ziilah  and  Additional  Judges,  dated  CaU 
cutta,  the  yth  July  i86s. 

(Civil  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  Court  are  pleased  to  direct  that  eveiy 
judgment  recorded  by  a  Judge,  sitting  as  an 
Appellate  Court  under  Act  X.  of  1859,  shall 
invariably  be- communicated  to  the  Court  of 
first  instance  through  the  Collector  of  the 
District,  as  it  is  a  matter  of  the  utmost  im- 
portance that  the  Collector,  as  the  chief  exe- 
cutive authority  in  a  district,  should  be  kept 
fully  informed  of  the  manner  in  which  his 
subordinate  Deputy  Collectors  discharge  the 
duties  committed  to  them. 


2. 


X.  The  Court  presume  that  a  similar  prac- 
tice obtains  among  Sessions  Judges  regard- 
ing Criminal  Appeals. 
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The  salary  of  an  appointment  not  to  be  drawn 
by  a  person  not  holding  or  conducting  the 
duties  thereof. 

CIRCULAR  No.  15. 

From  the  Registrar  of  the  High  Court  of 
.  Judicature  at  Fort   William  in  Bengal,  to 
all  Sessions  Judges,   dated  Calcutta,  the 
28th  July  186 s. 

(Civil  Side.) 

Present :  . 

The  Hon'ble  C.  B.  Trevor,  Judge. 

An  instance  having  been  reported  to  the 
Court  in  which  a  Judge  allowed  the  salary 
of  a  particular  appointment  on  his  Establish- 
ment to  be  drawn  by  an  Officer  who  did  not 
hold,  or  conduct  the  duties  of,  that  appoint- 
ment, the  Court  are  pleased  to  remind  all  Civil 
Judges  that  such  a  practice  is  altogether 
irregular,  and  directly  opposed  to  the  orders  of 
Government,  which  have  created  certain  ap- 
pointments with  fixed  salaries.    No  deviation 


from  these  orders  can  be  permitted  withon 
special  sanction,  and,  if  any  irregularities  of 
the  nature  above  noticed  exist,  they  should  at 
once  be  put  an  end  to,,  the  Court  being  m- 
formed  of  the  fact. 


Closing  of  the  CiTil  Courts  for  the  Dnssenb 

Vacation* 


CIRCULAR  No.  16. 

From  the  Registrar  of  the  High  Court  ofjw^ 
dicature  at  Fort  William  in  Bengal,  h  dl 
Civil  Judges,  dated  Calcutta,  the  ^h  if 
gust  1863.  ' 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

The  Court  are  pleased  to  notify  that  Civil 
Courts  should  be  closed  for  the  Dussenh 
Vacation  only  on  the  dates  specified  in  the 
list  of  holidays  attached  to  Circular  No.  35t 
dated  19th  December  last. 


i 
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Roles  for  Examination  of  Candidates  for  em« 
ployment  aa  Mofossil  Ministerial  Officers. 

CIRCULAR  No.  17/ 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William  in  Bengal^ 
to    all    Zillah    Judges    and   Judges    of 
Small  Cause  Courts,  dated  Calcutta,  24ih 
August  186^, 

(Civil  Side.). 

Present : 

The  Hon'ble  C.  B.  Trevor,  Officiating  Chief 

Justice^ 

The  following  Rules  are  circulated  by 
the  High  Court,  at  the  request  of  the  Lieute- 
nant-Governor of  Bengal,  for  the  guidance 
of  Judicial  Officers  of  every  grade  in  testing 
the  qualifications  of  candidates  for  ministe- 
rial employment  in  Mofussil  Offices.  The 
Roles  should  be  circulated  throughout  every 
District,  and  their  observance  on  all  Officers 
should  be  strictly  enforced. 

2.  Zillah  Judges  are  requested  to  report 
on  the  working  of  these  Rtrfcs"  in  their 
Annual  Reports. 

3.  The  Government  Resolution  of  the 
30th  January  1856,  alluded  to  in  Rule  ist, 
is  re-produced  for  easy  reference. 


Orders  for    the   Admission    of  Candidates 
/or  Ministerial  employment  in   Mofussil 
Offices, 

No  Apprentice  or  Umedwar  shall  be  ad- 
mitted to  work  in  any  Mofussil  Office,  ex- 
cept* in  conformity  with  the  Government 
Resolution  of  30th  January  1856.  The  em- 
ployment of  Apprentices,  without  the  ex- 
press and  formal  sanction  of  the  Head  of  the 
Office,  is  absolutely  prohibited. 

2.  Whenever  a  vacancy  occurs,  or  is 
about  to  occur,  either  in  an  apprenticeship 
or  in  a  paid  appointment,  a  notice  of  ihe  fact 
should  be  suspended  in  some  prominent  place 
in  the  Office,  and  a  date,  which  shall  not  be 
less  than  15  days  after  the  issue  of  the 
notice,  shall  be  fixed  for  filling  up  the 
vacancy. 

3.  No  person  shall  be  appointed  an  Ap- 
prentice whose  age  exceeds  twenty  years. 

4.  The  number  of  Ap- 
prentices shall  not  ex- 


ceed   the  following 

*  scale : — 

In  the  Office  of  Zillah 
"  or  Additional  Judge     5  Apprentices. 

In  the  Office  of  Judge 
of    a   Small    Cause 
Court  or    Principal  » 
Sudder  Ameen     ...     3  » 

In  the  Office  of  Sudder 
Ameen  or  Moonsiff, 
or  Registrar  of  a 
Small  Cause  Court...     2  „ 

5.  If,  on  the  expiry  of  an  Apprenticeship 
of  five  years,  any  Apprentice  has  failed  to 
obtain  a  paid  appointment,  he  shall  not  be 
retained  in  the  Office  in  any  capacity. 

6.  On  the  day  fixed  for  filling  up  a 
vacancy,  the  Head  of  the  Office  shall  see 
and  examine  all  applicants  and  their  certi- 
ficates, and  record  a  proceeding  stating  that 
he  has  done  so,  noting  in  detail  the  claims 
of  the  three  or  four  moje  eligible  candidates, 
and  giving  his  reasons  for  the  selection  ulti- 
mately made. . 

7.  This  proceeding,  together  with  the 
applications,  and  any  copies  of  certificates 
filed,  &c.,  should  be  made  into  a  regular 
record,  and  be  available  for  reference  in  cas^ 
of  any  appeal  being  made  against  the  ap- 
pointment. 

8.  All  appointments  of  10  rupees  a  month 
or  upwards,  made  by  a  Moonsiff,  Sud- 
der Ameen,  or  Principal  Sudder  Ameen, 
should  be  reported  monthly  to  the  Zillah 
Judge  for   information,  in  accordance  with 

•  Section  12,  Act  XXV.  f ^«  ^f  ^^^  and  ordersf 
of  1837.  '^    force,     and    the 

fCircular  No.  178,  dated     Judge   should  fill  up 
25th  February  1842.  ^^j^    ^^^    ^^^    y^^^^ 

the  column  reserved  for  remarks,  sending  a 
copy  of  such  remarks  for  his  subordinate's 
guidance. 

9.  The  above  orders  are  to  be  applicable, 
not  only  to  permanent  appointments,  but 
also  to  acting  appointments  vacant  or  likely 
to  be  vacant  for  three  months  or  upwards. 

10.  All  Apprentices  who  have  not  been 
appointed  in  conformity  with  the  Govern- 
ment Resolution  of  the  30th  January  1856, 
all  in  excess  of  five  in  any  Judge's  Office, 
or  of  three  in  any  Small  Cause  Court  Judge's 
or  Principal  Sudder  Ameen's  Office,  and  of 
two  in  any  Sudder  Ameen's  or  Moonsiff's 
Office,  and  all  who  have  been  employed  as 
Apprentices  for  more  than  five  years,  are  to 
be  forthwith  removed. 
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GOVERNMENT  OF  BENGAL. 

(Resolution) — General — Education — dated 
Fort  William^  the  joth  January  iS^6, 

Read  again  a  letter  from  the  Director  of 
Public  Instruction,  dated  the  5th  ultimo,  en- 
closing a  Memortindum  drawn  up  by  Mr. 
Pratt  regarding  the  system  of  employing 
Apprentices  in  the  Government  Offices  in 
the  Mofussil. 

Read  a  letter  addressed  to  the  Board  of 
Revenue  on  the  31st  ultimo,  forwarding  the 
above. 

Read  a  communicalion  from  the  Board, 
dated  the  12th  instant. 

The  Lieutenant-Governor  regards  the  ob- 
ject which  Mr.  Pratt  has  in  view  as  one 
which  it  is  most  desirable  to  obtain,  but  he 
is  not  at  present  prepared  to  go  further  for 
the  purpose  of  attainilig  it  than  to  prescribe 
a  general  rule,  that  no  Apprentice  shall  be 
admitted  into  any  Office  without  the  express 
sanction  of  the  Head  of  the  Office,  to  be  re- 
corded in  a  Register  to  be  kept  for  the  pur- 
pose. This  Register  shall  record  the  name 
and  the  age  of  the  Apprentice  ;  the  kind  and 
extent  of  education  which  he  has  received  ; 
to  which  of  the  Amlah  in  the  office  he  is 
related,  or  by  which  of  them  recommended ; 
with  any  farther  particulars  that  it  may 
seem  desirable  to  the  Head  of  the  Office  to 
record.  Every  Apprentice  admitted  shall 
likewise  receive  a  perwannah  signed  by  the 
Head  of  the  Office,  specifying  that  he  is  ad- 
mitted as  an  Apprentice. 

The  results  to  be  secured  by  the  above 
rule  will  necessarily  depend  much  upon  the 
manner  and  the  spirit  in  which  it  is  worked 
by  the  several  Heads  of  Offices.  The  Lieute- 
nant-Governor desires,  therefore,  to  signify 
his  hope  and  expectation  that  every  Officer 
will  feel  himself  under  a  strong  obligation 
to  evince  a  real  interest  in  regulating,  by 
means  of  the  rule,  the  admission  of  Appren- 
tices into  the  Public  Offices,  and  that,  in 
every  instance,  the  Head  of  the  Office  will 
satisfy  himself  by  personal  examination  and 
enquiry  of  the  respectability  of  the  candi- 
date for  admission,  and  also  that  he  pos- 
sesses a  fair  extent  of  education. 

The  Lieutenant-Governor  would  further 
inculcate  upon  Officers  the  propriety  of  en- 
couraging the  acquirement   of  English  by 


giving  a  preference  to  candidates  who  have 
received  an  English  education,  if  in  other 
respects  they  are  as  eligible  as  other  can- 
didates who  do  not  know  English. 

The  Lieutenant-Governor  thinks  it  desira- 
ble, however,  on  this  point  to  leave  a  fuD 
discretion  in  the  hands  of  the  Local  Officers, 
informing  them  merely  of  the  general  views 
and  wishes  of  Government,  and  trusting  to 
them  to  give  effect  to  them  to  the  utmost 
extent  that  they  may  deem  advisable  and 
right  with  reference  to  local  circumstances 
or  individual  claims.  Irrespective  of  the 
general  reasons  which  make  the  Lieutenant- 
Governor  at  all  times  desirous  to  fetter,  as 
little  as  possible,  the  discretion  of  the  Local 
Authorities  in  matters  of  this  kind,  he  is 
strongly  of  opinion  that,  in  this  particular 
matter,  it  would  neither  be  practicable  nor 
wise  to  attempt  to  act  altogether  independ- 
ently of,  and  without  reference  to,  the  Head 
Native  Amlal 


As  5#general  rule,  the  Lieutenant-Gover- 
nor ^considers  it  a  proper  and  a  judidoos 
proce  eding  that  the  opinion  of  the  Scrisbtab- 
dar  ot  'avln  Dffice  should  be  consulted  in  re- 
gard to  the  entertainment  of  new  Ambh, 
including  Apprentices,  in  an  Office  for  the 
correct,  punctual,  and  honest  working  of 
which  he  is  directly  responsible,  and  the 
Lieutenant-Governor  is  satisfied  that,  in  the 
great  majority  of  cases,  if  the  Covenanted 
Head  of  the  Office  exhibits  a  true  interest  in 
the  working  of  his  Office,  and  at  the  same 
time  evinces  a  proper  consideration  and  re- 
spect to  the  Principal  Uncovenanted  Servants 
in  the  Office,  he  will  receive  cordial  support 
at  their  hands,  and  will  find  them  just  as 
anxious  "as  he  is  himself  to  introduce  none 
but  respectable  and  educated  young  men 
into  the  Office.  The  Commissioners  of  Re- 
venue and  Circuit  will  take  occasion,  on 
visiting  the  different  Stations  of  their  Divi- 
sions, to  satisfy  themselves  that  proper  at- 
tention is  paid  by  the  District  Officers  to 
the  admission  of  Apprentices  into  their 
I  Serishtahs. 

Order. — Ordered  that  a  copy  of  tb«c 
remarks  be  sent  to  the  Board  of  Revenne  for 
information  and  communication  to  the  Officers 
subordinate  to  them. 

Ordered,  also,  that  a  copy  of  this  Resolo- 
tion,  and  of  the  papers  above  cited,  be  sent  to 
the  Commissioners  of  Circuit  for  distribution 
to  the  Officers  subordinate  to  them. 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


^ 


attention  to  Act  XIII.  of  x86s 

CIRCULAR  No.  3. 

From  the  Registrar  of  the  High  Court  of 
yudicature  cU  Fort  William  in  Bengal,  to 
the  (  riminal  Authorities  of  the  Lower  and 
Extra- Regulation  Provinces,  dated  Cal- 
cutta^ the  tjth  May  /S6j. 

(Criminal  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  J^udge. 

Thz  Court  requests  generally  the  atten- 
tion of  all  Sessions  Judges  and  Magistrates 
to  Sections  22  to  46  of  Act  XIII.  of  1865, 
which  have  reference  to  the  Sittings  under 
a  Commission  of  the  Judge  of  the  High 
Cotirt,  either  alone  or  with  an  associate  Judge, 
in  the  exercise  of  the  Original  Criminal 
Jurisdiction  in  places  other  than  the  usual 
places  of  the  sitting  of  such  Court;  and 
especially  the  attention  of  Sessions  Judges  to 
Sections  35  and  41,  and  of  Magistrates  to  Sec- 
tions 28,  30,  and  31  of  the  same  law. 


Procedure  residing:  the  record  by  Sessions 
Jndgfe  of  the  opinions  of  Assessors  and  verdicts 
of  Juries. 

CIRCULAR  No.  4. 

From  the  Registrar  of  the  High  Courl  of 
judicature  at  Port  William  in  Bengal,  to 
all  Sessions  Judges,  dated  Calcutta,  the  2jrd 
June  t86s- 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

As  the  provisions  of  the  law  regarding  the 
record  by  the  Sessions  Judge  of  the  opinion 
of  the  Assessors,  in  cases  tried  by  Him,  and  in 
districts  in  which  the  system  of  trial  by  Jury 
obtains,  of  the  verdicts  of  Juries,  seem  to  be 
imperfectly  carried  into  execution,  the  Court 
are  pleased  to  draw  the  attention  of  all  Ses- 
sions Judges  to  the  proper  procedure  to  be 
observed  in  this  respect. 

2.  "  The  opinion  of  each  Assessor  shall," 
it  is  declared  by  Section  324  of  the  Code 
of   Criminal   Procedure,   **  be  given    orally ^ 
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and  shall  be  Recorded  in  writing  by  the 
Court. ^'  The  Court*  desire  that  this  record 
shall  appear  at  the  commencement  of  the  judg- 
ment of  the  Sessions  Judge.  It  is  not,  in  the 
c  ourt's  opinion,  sufficient  that  thi^  record 
should  contain  a  mere  verdict  of  guilty  or  not* 
guilty,  or  proven  or  not  proven;  what  the 
Court  require  Is  not  only  the  result  arrived  at 
by  each  Assessor  sitting  on  a  Sessions  trial, 
but,  if  possible,  the  reasons  by.  which  each 
Assessor  arrived  at  that  result^  that  is,  th6 
grounds  of  his  opinion.  While  avoiding  pro- 
lixity, a  Sessions  Judge  should  be  careful  to 
be  intelligible  and  precise  iti  recording  such 
opinions. 

3.  The  Sessions  Judges  of  districts  iti 
which  trials  by  Jury  are  held,  and  all  Sessions 
Judges  presiding  over  trials  in  which,  under 
Section  323  of  the  Code  of  Criminal  Proce- 
dure, Special  Juries  shall  be  empanelled, 
should,  before  commencing  the  proceedings 
of  the  trial,  record  in  English  the  names  of 
all  the  Jurymen  in  attendance  at  the  Sessions, 
and,  after  the  selection  by  lot,  under  Section 
342,  of  the  persons  who  are  to  constitute  the 
Jury  in  the  particular  case  before  the  Court, 
they  shall  also  mark  the  names  of  those  select- 
ed. These  papers  should  form  part  of  the 
record  of  the  case. 

4.  If,  in  accordance  with  Section  343^  aiiy 
objection  be  raised  to  any  Juror,  the  name  of 
the  objector,  the  nature  of  the  objectioti,  and 
the  decision  of  the  Court,  shall  also  hk 
recorded. 

5.  The  verdict  of  the  Jury  shall  also  be 
stated  on  the  paper  on  which  the  foregoing 
details  are  set  forth. 

6.  The  Court  expect  that  these  instruc- 
tions will,  for  the  future,  be  implicit^ 
observed. 


Registers  of  ConTictioiis  to  be  kefM  according  to 
a  form  prescribed* 

CIRCULAR  No.  5. 

From  the  Registrar  of  the  High  Court  rf 
Judicature  at  Fort  William  in  Bengal,  io 
Jll  Magistrates  in  the  Regulation  atui  Non- 
Regulation  Provinces,  dated  CalcuitUf  thi 
Sth  July  186s. 

(Criminal  Side.) 


Criminal 
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Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

For  the  purpose  of  enabling  Magistrates 

to  ascertain  whe- 


1.  Offences  relating  to  Coin 
and  Government  Stamps  (Chap- 
ter XII.,  P.  (.)• 

2.  Offences  agrainst  Proper- 
ty (Chapter  XVlT.,  P.  C), 

^.  Giving  or  fabricating  false 
evidence  (Sections  193  to  195, 
P.  C.j. 

4.  Falsely  charging  any  per- 
son with  having  committed  an 
unnatural  offence  (Sections  211 
*nd  377,  P.  C.'). 

5.  Assaulting  or  using  crimi- 
nal force  to  any  woman  with  in- 
tent to  outrage  her  modesty 
(Section  354,  P.  C.). 

6.  Rape  (Section  375,  P.  C). 

7.  Unnatural  offences  j( Sec- 
tion 377,  P.  C.)- 

8.  Forgery  (Sections  465, 466, 
467,  46.S,  469,  P.  C). 

Culpable  homicide  (Section 

304). 

Causing  grievous  hurt  (Sec- 
tions 323  to  326,  and  Sections 
339.  33i»  333.  335.  33'>)- 


ther  parties 
charged  before 
them  with  hein- 
ous  offences 
have  been  previ- 
ously Qonvicted 
of  any  of  the  of- 
fences for  which 
enhancement  of 
punishment  is 
provided,  on  a 
second  or  subse- 
quent conviction 
by  Seciion  75  of 
Aft  XLV.  of 
i860,  and  Sec- 
tion 4  of  Aft  VI. 
of  1864,  and  for 
purposes  of  ge- 


neral statistical 
information,  the  High  Court  are  please  1  to  di- 
rect that  Registers  be  opened  in  Magistrates' 
Offices  in  the  form  appended  to  this  Circular. 
These  Registers  should  contain  the  names  of 
parties  convicted  of  any  of  the  crimes  specifi- 
ed on  the  margin,  and  should  be  in  the 
Bengalee  or  Urdu  language  and  character, 
varying^  according  to  the  Vernacular  of  the 
District. 

2.  Every  conviction,  as  sentence  is  passed, 
must  be  entered  in  the  Office  of  the  Magis- 
trate of  the  District  by  the  Officer  whose 
duty  it  is  to  keep  the  Register  of  Convictions. 
In  cases  committed  to  the  Sessions,  the  entrv 
will  be  made  on  sentence  being  passed  by  the 
Sessions  Judge.  If  a  prisoner  be  released  on 
appeal,  whether  by  the  Judge  or  by  the  Ma- 
gistrate, a  note  should  be  made  in  the  column 
of  remarks  of  the  date  and  purport  of  the  order 
of  the  Appellate  Court. 

3.  Similar  Registers  should  be  kept  up  in 
the  same  manner  by  Sub-Divisional  Officers 
regarding  the  offences  specified  which  may 
have  been  committed  within  their  respective 
jurisdictions,  and  for  which  any  persons  may 
have  been  convicted.  These  Officers  should 
report  to  the  Magistrates  the  entries  of  the 
past  month  regularly  at  the  commencement 
of  each  successive  month  for  incorporation  in 
the  general  Disirict  Register. 


4.  To  ensure  the  proper  preparation  and 
keeping  up  of  the  Register,  the.  Magistrate  or 
other  Magisterial  authority  in  charge  shall 
require  the  Officer  whose  duty  it  is  to  prepare 
it  to  bring  the  Register  for  his  inspection  and 
signature  at  least  once  every  week. 

5.  At  the  close  of  the  year,  an  Alphabeti- 
cal Register  of  the  parties  convicted  within 
the  twelve  months  should  be  made  for  facility 
of  reference,  and  at  the  close  of  every  fifth 
year  an  Alphabetical  Register  should  be 
prepared  from  the  Alphabetical  Registers  of 
the  previous  five  years. 

6.  When  a  prisoner  has  been  convicted 
more  than  once,  a  note  to  that  effect  should 

^be  made  against  his  name  in  the  Register 
opened  for  that  purpose. 

7.  For  the  purpose  of  giving  the  forego- 
ing Rules  retrospective  effect,  zn  Alphabeti- 
cal Register  should  be  at  once  prepared  in  ilie 
form  prescribed  in  this  Circular  Order,  of 
parties  convicted  since  the  date  on  which  the 
Penal  Code  came  into  force,  1.  e.,  from  the  ist 
January  1862  to  the  end  of  1864,  the  requi- 
site information  being  derived  from  the  Re- 
gister of  Convictions  in  the  charge  of  the  Re- 
cord-keeper and  of  the  Jailor. 


Name  of  the  Prisoner  (including  his  a/uts, 
if  any). 

Name  of  his  Father. 


Residence. 


Profession  or  Trade. 


Caste. 


Age  or  supposed  age. 


Height. 


Personal  marks,  ^ch  as  squint,  lameness, 
loss  of  limb,  permanent  scars,  &c. 

Of  what  offence  convicted. 


Date  of  conviction. 


Sentence  passed. 
Previous  conviction. 


Remarks. 


1865.] 


Criminal 
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Arrans^ement  of  Records  by  Sessions  Judgres 

and  Magristrates. 

CIRCULAR  No.  6. 


From  the  Registrar  of  the  High  Court  of 
yudicature  at  Fort  William  in  Bengal^ 
io  all  Sessions  Judges  and  Magistrates  of 
DistrictSy  dated   Calcutta,  the  lyth  July 

(Criminal  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Thx  Court  having  reason  to  believe  that 
the  terms  of  the  late  Sudder  Court's  Circular 
No.  20,  dated  20th  August  1857,  have  in 
many  cases  been  neglected,  are  pleased  to  call 
the  attention  of  all  Sessions  Judges  and 
Magistrates  of  Districts  thereto,  with  the 
view  to  enforcing  for  the  future  a  more  ge- 
neral observance  of  its  requirements. 

2.  The  Circular  is  re-produced  for  easy 
reference. 

3.  If  the  Sessions  Judges  and  Magis- 
trates will,  from  time. to  time,  visit  their 
Record  Rooms  (as  they  should),  there  will, 
the  Court  think,  be  no  difficulty  in  obtaining 
a  proper  arrangement  of  all  their  records. 
The  Court  desire  to  impress  seriously  upon 
all  Officers  the  extreme  importance  of  this 
work :  for  without  a  proper  arrangement  of 
Its  records,  and  a  periodical  clearance  of  all 
old  and  useless  papers,  the  efficiency  of  a 
Public  Office  is  much  impaired.  On  the  other 
hand,  a  neglect  of  this  duty  in  the  course  of 
time  leads  to  such  confusion  as  invariably 
results  in  an  application  for  an  extra  Esta- 
blishment to  perform  a  duty  which,  if  regu- 
larity had  been  enforced  in  the  Office,  should 
have  been  executed  without  any  difficulty  by 
the  Establishment  attached  to  that  Office. 
The  subject  has  recently  been  brought  to  no- 
tice by  certain  applications  of  this  nature, 
which  the  Court  have,  with  considerable 
reluctance,  been  compelled  to  submit  to 
Government;  but  after  this  warning  the 
Court  wish  to  inform  all  Sessions  Judges 
and  Magistrates  of  Districts  that  they  expect 
that  the  necessity  for  applications  for  extra 
Establishments  will  not  arise,  and  that,  if  any 


such  applications  are  submitted,  the  Court 
will  be  compelled  to  hold  the  individual 
Officer  personally  responsible  for  an  expense 
which  must  be  held  to  have  been  caused  sole- 
ly by  his  carelessness  and  inattention  to  orders. 

4.  Mention  of  the  state  of  their  ilecord 
Rooms  should  invariably  be  made  in  the 
Criminal  Reports  of  Sessions  Judges  and 
Magistrates.  The  Court  will  not  be  satisfied 
with  a  mere  cursory  mention,  but  require  a 
clear  description  of  the^state  of  each  Record 
Room,  and  the  dates  up  to  which  the  records 
have  been  sorted  or  destroyed,  so  that  it  may 
appear  without  doubt  that  this  duty  has  in  no 
way  been  neglected. 


Rules. 


I.  Records  of  Sessions  trials  and  heinous 
(1  ^.,  non-bailable)  cases  of  Magistrates' 
Courts  generally  of  above  1 4  years'  date  may 
unobjeciionably  be  destroyed,  a  discretion 
being  exercised  at  the  same  time  by  the 
Sessions  Judges  and  Magistrates  of  preserv- 
ing individual  cases  or  papers  on  any  grounds 
appearing  to  them  sufficient ;  cases  in  which 
sentences  are  not  expired  must  invariably  be 
preserved. 

II.  Provided  that  cases  in  which  parties 
accused  have  hitherto  eluded  apprehension 
shall  always  be  preserved. 

III.  The  above  Rules  should' be  acted  on 
from  year  to  year,  so  that  no  accumulation 
may  occur  beyond  a  term  of  14  years  in  re- 
gard to  the  records  of  heinous  («'.  ^.,  non- 
bailable)  cases. 

IV.  In  regard  to  the  records  of  the 
Magistrate's  Court,  the  following  may  be  de- 
stroyed yearly,  if  upwards  of  two  years  old, 
excepting  those  which  the  Magistrate  may 
deem  it  prudent  to  preserve  in  consequence 
of  the  non-arrest  of  particular  offenders  or 
non-realization  of  fines.  In  case  of  the  last 
description,  the  records  should  be  destroyed, 
at  all  events,  after  six  years  from  the  date 
of  sentence : — 

Security  cases,  if  expired. 

Petty  (1.  <r.,  bailable)  trials. 

Act  IV.  of  1840  (re-enacted  in  Chapter 
XXII.,  Act  XXV.  of  1 86 1)  suits,  excepting 
the  decisions  and  documents,  plaints  and  an- 
'  swers. 


CrfmiHOi 


TH)I  wKUtv  iDH^okTBR.        CiratimPS. 


[VqL  dl 


Miscellaneous  Cases. 
Thannah  Pis^ries. 

Police  Reports^  in  which  no  further  pro- 
ceedings followed. 

Miscellaneous  Roboocarees. 

Ditto  Reports  and  Returns  by  the  Nazir. 

Copies  of  Perwannahs. 

QittQ  of  Ishtahars. 

Despatch  Books. 

Receipt  Books  of  the  Record  RcKmi. 

Rough  Order  Bo&ks. 

Witnesses'  Attendance  Books. 

Appeals. 

Nazfr's    Records,     excepting    lotbundt^ts, 
accounts  of  money,  ^nd  Ferry  Gh&t  papiers. 

]\Jiscellaneoua  Reports  of  the  Jailor. 

Miscellaneous  Petitions. 

Perioidyica)  Suteme^t,.  except  Register  of 

petty  (/.  e,,  bailable)  cases. 

Register  of  Mooktearnamahs,  excepting 
"  general "  ones. 

Rt^giiister  of  Miscellan^us  Cases. 

Ditto  Petitioijis. 

V.  In  regard  to  cases  appealed  to  the 
Sessions  Court,  the  Sessions  Court  record 
pf  s^ch  easier  xoay  be  periodically  destrqyed 
after  a  term  ot  six  years.  Tl^us>  on  the  ist 
Jaj!;iuary  next,  all  appeal  recQi;ds,  of  this 
r^^t^  n^y  be  destroyed  appertaining  to  a 
daJte  previous  to.  ist  January  1&53  (1.  «.,  at 
the  presejBiit  time,  i860). 


The  salary  of  an  appointment  not  tabe  dnwn 
by  a  person  not  holding  or  condncting  the 
dnties  thereof. 

CIRCULAR  No.  7. 

From  the  Registrar  of  the  High   Court  </ 
Judicature  at  Fort    William   in   Bengal, 
to  all    Sessions  Judges,   dated   Calcutta, 
the  28th  July  1 86s, 


(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

An  instapce  having  been  reported  to  the 
Court  in  which  a  judge  allowed  the  salaiy  of 
a  particular  appointpient  on  his  Establish- 
ment to  be  drawn  by  an  Officer  who  did  not 
hold,  or  conduct  the  duties  of  that '  appoint- 
ment, the  Court  are  pleased  to  remind  all 
Sessions  Judges  that  such  a  practice  is  aho- 
gether  irregular  and  directly  opposed  to  the 
orders  of  Government,  which  have  created 
certain  appointments  with  fixed  salaries. 
No  4evi?^oi^  from  t^se  orders^  ^a^  Ve  per- 
mitted without  special  sanction,  and,  if  any 
irregularities  of  the  nature  abov^  noticed 
exist,  they  should  at  cmce  be  put  an  end  to» 
the  Court  being  informed  of  the  fact 


Tnal  of  Mwrdef  Cases— Dwisefsh  Vacstisn 

CIRCULAR  No.  8. 

From  the  Registrar  of  the  High  Cnri  ^ 
Judicature  at  Fort  William  in  Bengal^ 
4?  all  Sessions  Judges,  dated  Calcutta^ 
the  4ih  August  iSSj. 

(Criminal  Side.) 
Present  : 
The  Hon'ble  C.  B.  Trevor^  Jtt4g^' 

The  Court  request  that,  in  holding  their 
Jail  deliveries  for  September  next.  Sessions 
Judges  will  make  arrangements  for  trjrhig, 
as  far  as  possible,  at  the  commencement  of 
their  Sessions,  all  cases  in  which  murder 
(Section  302,  Penal  Code)  is  one  of  the  dBcn- 
ces  charged,  as  it  is  important  that  the  ordeis 
of  the  High  Court  in  aH  cases  m  whidi 
capital  sentences  have  been  passed  should  l^ 
obtained  and  communicated  to  the  Sessions 
Courts  before  the  commencement  (rf  die 
vacation. 

a.  ThQ  High  Court  correct  op  Sesaom 
Judge  will  close  his  Conrt,  fox  the  Dnasenh 
V  acation  as  long  a&  th^  o^d^ca  of  thc^ 
Court  regaiding  such  capital  seiu<*iy.ca  h{ 
not  been  received. 


1 86s.] 


Criminal 


THS  WBSKLT  RKPORTEK. 


Circulars^ 


Uie  of  English  as  the  lans^nas^e  for  the  record 
of  evidence  In  cases  tried  in  Conrts  of  Session. 

CIRCULAR  No.  9. 

^rom  the  Registrar  of  the  High  Court  of 
jfudicature  at  Fort    William  in  Bengal, 
to  all  Sessions   Judges^  dated    Calcutta^ 
the  28th  August  iSSj. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Officiating 
Chief  Justice, 

The  Court  request  the  immediate  attention 
of  all  Sessions  Judges  to  Government  Noti- 
fication, dated  6th  instant,  published  at  page 
1422  of  the  Calcutta  Gazeite,  which  intro- 
duces English  as  the  language  for  the  record 
of  evidence  in  cases  tried  in  Courts  of  Ses- 
sion. The  Court  desire  to  impress  upon  all 
Sessions  Judges  the  great  responsibility 
that  is  thus  thrown  upon  them,  and  the  ex- 
treme necessity  for  the  utmost  care  in  render- 
ing accurately,  into  English,  the  Vernacular 
expressions  made  use  of  by  witnesses.  In 
depositions  in  which  there  may  be  any  doubt 
as  to  the  exact  meaning  of  any  expression 


used,  and  in  which  the  doubtful  expression 
has  an  important  bearing  on  the  offence  of 
which  the  prisoner  is  charged,  the  Court 
would  suggest  the  expediency  of  transcrib- 
ing, in  Roman  characters,  the  words  actually 
used,  in  order  that  the  Court  may  be  in  a 
position,  on  the  matter  coming  before  it, 
without  fear  of  error,  to  determine  on  their 
exact  signification,  and,  in  consequence,  to 
give  them  their  due  and  proper  weight.  The 
Court  rely  with  confidence  on  the  care  and 
discretion  of  Sessions  Judges  in  exercising 
the  very  responsible  powers  now  conferred 
on  them. 

2.  The  Court  believe  that  all  Sessions 
Judges  are  fully  acquainted  with  the  Verna- 
cular language  in  ordinary  use  in  their  dis- 
tricts; but  should  any  instance  occur  in 
which  a  foreign  language  is  used,  or  in  which 
the  evidence  may  be  delivered  in  a  dialect  to 
which  a  Judge  may  be  unaccustomed,  an 
Interpreter  should  be  employed  in  the  manner 
prescribed  by  Section  431,  Code  of  Criminal 
Procedure. 

3.  In  conclusion,  the  Court  desire  only  to 
remind  Sessions  Judges  that  the  notification 
of  Government  does  not  refer  to  the  examina- 
tion or  defence  of  the  accused,  which  should, 
as  heretofore,  be  recorded  in  the  language 
and  exact  words  in  which  it  is  delivered. 


SMALL  CAUSE  COURT  REFERENCES. 


The  26th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Limitation— Sttitlfor  balance  of  account  and 
fresh  advance  for  Cultivation  of  Indigo. 

Reference  from  Baboo  Doorgapershad  Ghose, 
Officiating  Judge  of  the  Principal  Court 
0/  Small  Causes  at  Krishnaghur,  dated  the 
2jrd  March  186$, 

Mr.  John  J.  Doyle  versus  Khooseeal  Khan. 
Mr  R,  V.  Doyne  for  Plaintiff. 

Bahoos  Kishen  Kishore  GhosCy  Kadar  Nath 
Mojoomdar,  Greejasunkur  Mojoomdar,  and 
Obhoy  Churn  Mojoomdar  for  Defendant. 

Oause  9  of  Section  i,  and  not  Section  h,  Act  XIV.  of 
1K59,  is  applicable  to  a  suit  for  balance  of  account  and 
fn»h  advance  made  for  the  cultivation  of  Indigo,  where 
tiie  defendant  fails  to  perform  his  part  of  the  contract. 

The  Judge  of  the  Principal  Court  of  Small 
Caases  at  Krishnaghur  has  stated  a  case  for 
our  opinion  in  the  following  words  : — 

"  In  the  cas^  noted  in  the  margin  (Mr. 
John  J.  Doyle  versus  Khooseeal  Khan), 
the  plaintiff  sued   the  defendant  in   this 

••Court  for  the  recovery  of  rupees  63-14-3 

"  due  on  khata. 


c< 


c< 


C( 


c« 
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"  The  defendant  having  had  I  ml  i  go  deal- 
ings with  the  Mohinuth  Factory,  his  ac- 
counts were  adjusted  on  the  13th  December 
1859,  when  a  balance  of  rupees  62-5-8  was 
"  struck  against  him,  and  a  fresh  advance  of 
"  one  rupee  in  cash  and  8  annas  9  pie  in 
••  Indigo  Seed  made  to  him  for  producing 
"  Indigo  Plant  In  i860. 

"  The  defendant  having  stopped  the  deal- 
••  ing  by  ceasing  to  cultivate  Indigo  from 
''  1861,  the  plaintiff  brings  this  suit  against 
"  him." 


On  this  state  of  fact,  the  Small  Cause 
Court  Judge  asks  us  the  question,  whether 
the  provisions  of  Clause  9  of  Section  i  of 
Act  XIV.  of  1859,  or  those  of  Section  8  of 
the  same  Act,  are  applicable  to  the  suit  ? 

We  have  heard  the  Counsel  and  advocates 
of  each  side  respectively  and  have  consider- 
ed the  case  submitted  to  us.  It  was  admitted 
before  us,  although  the  case  is  silent  on  the 
point,  that  the  relation  of  landlord  and 
tenant  did  not  exist  between  the  parties,  who 
are  entire  strangers  to  each  other,  except  so 
far  as  the  Indigo  dealings,  which  are  set 
out,  are  concerned.  Under  these  circumstan- 
ces, we  are  of  opinion  that,  immediately  on 
the  striking  of  the  balance,  the  rupees  62-5-8 
became  a  debt  due  from  the  defendant  to  the 
plaintiff  on  a  simple  contract  to  pay,  for 
which  the  statement  of  account  then  come 
to  was  the  consideration.  We  also  think  that 
the  subsequent  giving  of  credit  in  respect  of 
this  item  and  the  balance  of  the  8  annas  9  pie 
was  matter  of  simple  contract  between  the 
parties.  It  appears  that  the  defendant  has 
failed  to  fulfil  his  part  of  this  contract,  and 
it  may  be  that  there  has  been  a  complete 
failure  of  the  consideration  promised  by  him. 
If  so,  the  law  implies  a  binding  contract  on 
his  part  to  pay  back  the  money  which  he  re- 
ceived from  the  plaintiff  on  faith  of  the  pro- 
mise. But  whether  the  plaintiff's  right  to  sue 
in  this  case  is  technically  referable  to  defend- 
ant's breach  of  the  contract  under  which  the 
money  was  advanced,  or  to  a  contract  to  re- 
fund subsequently  implied,  in  either  alternative 
I  He  suit  comes  within  the  operation  of  Clause 
9.  Section  I  of  Act  XIV.  of  1859.  Therefore, 
we  do  not  think,  as  contended  for  by  Mr. 
Doyne,  that  it  was  one  not  expressly  provided 
for  or  came  under  Clause  1 6  of  the  Act. 

We  further  think  that  the  parties  to  thid 
suit  did  not,  in  the  slightest  degree,  stand 
towards  each  other  in  the  x€i^^\Qnoi  merchants 
andtrcLderSy  **  who  have  had  mutual  dealings," 
within  Ihe  words  of  Section  8  of  the  above  Act. 

We  accordingly  certify  that,  in  our  opini- 
on, Clause  9,  Section  i  of  Act  XIV.  of  1859, 
is  applicable  to  the  suit. 
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The  9th  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Limitation — Suit  to  recover  consideration-money 
of  dur-putnee  cancelled  by  sale  of  pntnee  for 
arrekrs  of  rent 

Case  No.  136  of  1865. 

Judoonath  Bhuttacharjee  and  another, 

Plaintiffs, 

versus 

Nobokisto  Mookel-jee  and  others, 
Defendants, 

Saboo  Tssur  Chunder  Chuckerhutty 
for  plaintiffs. 

The  feneHal  mles  of  limitation  in  Clause  5,  Section  17, 
Regrulation  VIII.  of  iSiq,  refer  only  to  the  disposal  of 
the  sale-proceeds  of  a  putnee  sale,  and  do  not  apply  to 
a  suit  to  recover  consideration-money  paid  for  a  dur- 
putnee  cancelled  by  the  sale  of  the  putnee  for  arrears 
of  rent*  Such  a  suit  is  governed  by  the  general  rules 
of  limitation  under  Act  XIV.  of  1859. 

The  following  case  was  submit  ted  to  the  Htgh 
Court  by  the  Small  Cause  Court  Judge  of 
Meherpore^  dated  the  24th  April  186^, 

The  plaintiffs  In  this  case  sue  on  the  basis 
of  a  dur-putnee  pottah,  to  recover  considera- 
tion-money paid  by  them  to  the  defendant 
for  a  dur-puttiee,  which  had  become  cancelled 
in  consequence  of  the  sale,  on  the  isl  Joistee 
1 27 1  B.  S.,  under  Regulation  VIII.  of  18 19, 
of  the  putnee  for  arrears  of  rent  of  the  last 
htll^yearly  kist  of  1270  B.  S.  The  sale,  it 
is  alleged,  has  been  caused  by  the  non-pay- 
ment of  the  rents  of  the  putnee  to  the  zemin- 
dar by  the  defendant,  and  the  dur-puinee 
pottah  stipulates  that  the  defendant  should 
make  good  the  loss  in  case  the  putnee  is  sold 
on  account  of  his  default. 

The  pleader  for  the  defendant  pleads  that 
the  claim  is  barred  by  limitation  under  Clause 
5,  Section  17  of  Regulation  VIII.  of  181 9, 
which  provides  that  actions  for  the  recovery 
of  claims  like  the  above  should  be  instituted 
at  any  time  within  two  months  from  the 
date  of  sale,  whereas  the  plaintiffs  have  not 
instituted  the  present  action  until  after  the 
expiration  of  ten  months  and  two  days.  On 
the  conuaiy,  the  plaintiff's  pleader  contends 


that  Clause  5,  Section  17  of  the  above  Regu- 
lation, is  only  applicable  to  suitsbnx^to 
recover  the  price  which  a  party  may  have  ptid 
for  a  putnee  or  dur-putnee  talook,  or  compct- 
sation  for  the  loss  sustained  by  him  in  cooie* 
quence  of  the  sale  out  of  the  proceeds  of  aof 
sale  made  under  the  above  Regulation,  lod 
not  to  suits  based  on  putnee  or  dnr-pntaee 
pottahs^  which  should  be  considered  indie 
light  of  suits  foun  led  on  simple  written  ooo* 
tract,  and  governed  by  the  general  rules  of 
limitation  mentioned  in  Clause  10.  Section  t 
of  Act  XIV.  of  1859,  which  enacts:  "To 
"  suits  brought  to  recover  money  Itot  (Ml 
"  interest,  or  for  the  breach  of  any  contract  11 
'^  cases  in  which  there  is  a  written  engagemeot 
"  or  contract,  and  in  which  subh  enga^ttot 
"  or  contract  could  have  been  reglstfcted  bf 
"  virtue  of  any  Law  or  Regulation  in  fOTO 
"  at  the  time  and  place  of  the  execution  tlltl^ 
"  of,  the  period  of  three  years  from  the  time 
"  when  the  debt  became  diiei,  or  when  Ibe 
"  breach  of  contract  in  respect  of  tfalch  the 
''  action  is  brought  first  took  place,  nnleii 
"  such  engaoement  or  contract  sbaO  hi« 
"  bfcn  registered  wiihin  six  months /rsd  the 
"  date  thereof." 


I 
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This  contention  appears  to  m*e  tobeinO' 
neous,  as  from  the  wording  of  Clause  5,  Sec- 
tion 17,   which  enacts:   **  It  shall  be  cott-  \ 
"  petent  to  any  one  conceiving  himself  to  pol* 
**  sess  such  an  interest,  to  bring  fonrtrd  Ifc- 
"  claim  to  the  price  he  may  have  paidferfc 
"  same,  or  for  a  just  compensation  for  the  Ion 
'*  sustained  by  him   in  consequence  of  tk 
*'  sale  by  instituting  a  regular  suit  at  11^ 
''  time  within  two  months  from  the  date « 
"  sale.      If  the  Court  shall,  on  investigatioi^ 
"  consider  the  plaintiff's  claim  to  beaneqiofc' 
"  able  one,  the  Court  wiil  award  lothecfcto- 
"  ant  either  the  price  he  may  have  oH(^nd^ 
**paid,  or  the  value  of  the  interest  at  te. 
"  time  of  sale,  or  any  other  amount  that  m^ 
"  be  deemed  just  and  equitable  under  all  die  1 
"  circumstances.    If  there  be  more  claimants 
''  than  one,  payment  shall  not  be  made  froo 
*^  the  deposit  until  the  whole  of  the  claims  he 
*'  settled,  and,  in  case  the  value  assessed  opoi 
"  the  whole  should  exceed  the  amount  in  d^ 
*'  posit,  such  amount  shall  be  divided  propof*" 
''  tionally,  and  the  remainder  stand  as  a  ptf* 
**  sonal  debt  against  the  defaulter  to  be  rtalifr 
**  ed  from  him  by  the  usual  process  for  tte 
'•  execution  of  decrees :"  and  from  the  worf- 
ing  of   Section   3   of  Act  XIV.   of  i8»»' 
which   enacts :   **  When    by   any  law  fOf  J 
"  or  hereafter  to  be  in  force,  a  shorter 
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**  limitation  than  that  prescribed  by  this  Act  is 
**  specially  prescribed  for  the  institution  of  a 
**  particular  suit,  such  shorter  limitation  shall 
*•  be  applied  notwithstanding  this  Act."  I  am 
clearly  of  opinion  that  the  claim  which  is  sim- 
ply one  for  the  recovery  of  the  consideration- 
money,  falls  within  Clause  5,  Section  17  of 
Regulation  VIII.  of  181 9,  and  is  barred  by 
limitation.  I  have,  therefore,  dismissed  it  with 
costs,  subject  to  the  orders  of  the  High  Court, 
which  are  now  solicited. 

As  the  plaintiff's  pleader  states  that  there 
are  other  claims  of  this  nature,  it  would  be 
better  if  the  point  should  be  authoritatively 
settled.  I  have,  therefore,  on  his  application, 
tJioaght  it  proper  to  refer  the  matter  for  the 
orders  of  the  Court. 

The  plaint  and  the  dur-putnee  pottah,  in 
original,  are  herewith  submitted  for  the  in- 
formation of  the  Court. 

yudgment, — On  the  case  above  stated,  we 
are  of  opinion  that  Clause  5,  Section  17  of 
Regulation  VIII.  of  18 19,  does  not  apply  Xo 
this  case.  The  first  portion  of  that  Section 
is  in  these  words  :  "  The  following  rules  have 
"  been  enacted  for  the  disposal  of  the  pro- 
"  ceeds"  of  any  sale  made. under  the  rules  of 
this  Regulation.  The  Clauses,  which  pre- 
cede and  follow,  each  and  all,  refer  to  matters 
of  details  as  to  the  sale-proceeds.  In  Clause 
5  itself,  the  latter  portion  of  the  Clause,  the 
**  claimants,"  **theclaim,"  "the payment," and 
the  "  deposit"  mentioned,  all  refer  to  the 
matter  of  the  sale-proceeds. 

The  Judge  here  states  that  this  claim  is 
•*  simply  one  for  the  recovery  of  considera- 
*•  tion-money,"  but  we  do  not  think  that  this 
is  correct  under  the  law  cited. 

The  general  rules  of  limitation  then  under 
Act  XIV.  of  1859  would,  in  our  opinion, 
apply>  and  not  the  special  rules  in  Section 
17  of  Regulation  VIII.  of  18 19,  which,  in  our 
view,  refer  only  to  the  disposal  of  the  sale- 
proceeds  of  a  putnee  sale. 


The  loth  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Jurisdiction — ^No  suit  for  money  paid  out  of 
Court  in  execution  of  decree. 

Case  No.  1797  of  1865, 

Alumja  Beebee  and  another.  Plaintiffs, 

versus 
Gooroo  Churn  Roy,  Defendant, 
Vol  III. 


The  following  case  was  submitted  to  the  High 
Court  by  Mr,  C  D,  Field,  Officiating  Judge 
of  the  Principal  Court  of  Small  Causes  at 
Jessore,  dated  the  26th  April  186^* 

No  suit  will  lie  for  money  paid  out  of  Court  in  execu- 
tion of  a  decree  without  satisfaction  having  been  enter- 
ed on  the  decree.  All  such  questions  must  oe  determin- 
ed by  the  Court  executing  the  decree. 

This  suit  was  brought  to  recover  rupees 
61-12,  alleged  to  have  been  paid  by  the  plaint- 
iff to  the  defendant  in  satisfaction  of  a  decree. 
Payment  was  said  to  have  been  made  between 
the  parties  in  the  Mofussil,  and  not  through 
the  Court.  Execution  was,  however,  subse- 
quently taken  out,  and  plaintiff,  having  had 
to  pay  under  the  execution  the  amount  of  the 
decree,  now  sues  to  recover  the  above  sum, 
which  the  former  decree-holder,  and  defend- 
ant in  the  present  case,  is  said  to  have  receiv- 
ed and  appropriated  without  having  'satis- 
faction '  entered  on  the  decree  at  the  time. 
The  case  is  what  would  be  called  in  English 
law  an  action  for  "  money  had  and  received," 
which  form  of  action  "  lies  for  money  paid  by 
mistake,  or  upon  a  consideration  which  hap- 
pens to  fail ;  or  for  money  got  through  impo- 
sition express  or  implied,  or  extortion,  or 
oppression,  or  an  undue  advantage  taken  of 
the  plaintiff's  situation  contrary  to  laws  made 
for  the  protection  of  persons  under  these  cir- 
cumstances." (Chittyon  Contracts,  7th  Edition, 

page  544)- 

It  is  pleaded  that  the  action  is  barred  by 
Section  11  of  Act  XXIII.  of  1861  ;  that,  if  the 
payment  in  question  were  made,  the  present 
plaintiff  should  have  appeared  when  execution  - 
was  subsequently  taken  out  against  him,  and 
should  have  alleged  the  payment  which  would 
have  been  enquired  into  under  this  Section, 
iKe  language  of  which  now  debars  him  from 
bringing  a  separate  suit.  Now,  Section  1 1 
of  Act  XXIII.  of  1 86 1  is  worded  exactly  (as 
far  as  this  point  is  concerned)  like  the  Sec- 
tion of  Act  VIII.  of  1859  repealed,-m.,  Sec- 
tion 283.  Act  XXIII.,  therefore,  made  no 
change  in  the  law  on  the  subject.  But  Sec- 
tion 206  of  Act  VIII.,  which  has  never  been 
repealed  or  altered,  is  as  follows : — 

"  All  monies  payable  under  a  decree  shall 
be  paid  into  the  Court  whose  duty  it  is  to 
execute  the  decree,  unless  such  Court,  or  the 
Court  which  passed  the  decree,  shall  other- 
wise direct.  No  adjustment  of  a  decree  in 
part  or  in  whole  shall  be  recognized  by  the 
Court  unless  such  adjustment  be  made 
through  the   Court,    or  be  certified  to  the 
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Court  by  the  person  in  whose  favor  the 
JiCTM  has  keen  made,  or  to  whom  it  has 
hten  trans/erred" 

It  appears  to  me  that,  under  this  Section, 
the  plaintiff  could  not  have  had  the  question 
of  a  payment  not  made  through  the  Court 
enquired  into  in  the  execution-proceedings  ; 
and,  if  this  be  so,  he  is  certainly  entitled  to 
recover  back  the  money,  before  paid  (if  paid) 
and  fraudulently  appropriated  by  the  present 
defendant.  The  vakeels  have  then  urged  : 
'*  If  this  be  so,  to  what  does  Section  1 1  of 
"  Act  XXIIL  of  1861,  and  the  words  '  sums 
"  a//(^^(/ to  have  been  paid  in  discharge  or  satis- 
"  faction  of  the  decree  or  the  like  "'  refer  ?  The 
Section  would,  I  think,  apply  if  money  were 
alleged  to  have  been  paid  to  a  Court  Ameen, 
Bailiff,  or  other  Officer  of  the  Court.  If  the 
present  action  cannot  be  sustained,  manifest 
injustice  would  be  done  in  many  cases — for 
instance,  if  a  judgment-debtor  had  paid  the 
amount  of  a  decree,  and  the  decree- holder, 
appropriating  the  money,  took  out  execution 
again  when  the  debtor  was  absent  from  home. 
I  am,  therefore,  of  opinion  that  the  action 
will  lie,  and  that  it  is  not  barred  by  Section  1 1 
of  Act  XXIII.  of  1861  :  and  on  this—ihe 
first  point — the  decision  of  the  High  Court  is 
solicited. 

The  second  point  is  as  follows :  The  pay- 
ment is  said  to  have  been  made  in  Phalgoon 
1268,  and  the  suit  was  not  instituted  till  28th 
Choitro  1 37 1.  Is  the  claim  barred  by  the 
Law  of  Limitation  ?  The  first  question  is, 
what  period  of  limitation  will  apply  ?  I  think 
that  contained  in  Clause  9  of  Section  i  of 
Act  XIV.  of  1859  sq>plicahle  to  a  breach  of 
contract.  There  was  an  implied  contract 
that  the  former  decree-holder  would,  on  re- 
ceiving the  money,  have  satisfaction  entered 
on  the  decree.  Then  comes  the  question, 
when  was  a  breach  of  this  implied  contract 
committed  ?  Did  the  breach,  which  furnished 
the  ground  for  the  present  action,  occur 
when  the  present  defendant  again  took  out 
execution  of  the  decree,  or  when  he  receiv- 
ed the  money,  axid  allowed  his  first  appli- 
cation for  execution  to  be  struck  off  with- 
out admitting  the  payment  ?  It  is  urged 
that  plaintiff  could  have  had  no  cause  of 
action  until  the  second  execution-proceed- 
ings were  commenced.  This  general  pro- 
position is,  however,  untenable.  A  demand 
to  have  the  fact  of  payment  certified  to  the 
Court,  and  a  refusal  to  do  so,  would  have,  at 
any  time,  supplied  a  ground  of  action.  It  is 
urged  also  that  plaintiff  was  the  victim  of 
fraud,  and  is  entitled  to  the  benefit  of  Section 


9  of  Act  XIV.  of  1859.  This  is  also  unten- 
able. He  could  have  ascertained  at  axiy  lime 
if  the  fact  of  payment  had  been  certified  t» 
the  Court,  and  was  not  prevented  from  ddog 
so  by  any  act  of  the  defendants.  The  jwe- 
sent  is  not  a  case  where  the  cause  of  action 
was  fraudulently  kept  secret,  but  where  the 
fraudulent  act  is  itself  the  ground  of  action. 

It  is  alleged  that  the  money  was  paid  oi 
the  day  fixed  for  the  sale  of  the  goods  under 
the   first   execution-proceedings,   which  day 
fell    in    Phalgoon    1268.     It  appears  to  me 
that,  under  such  circumstances,  there  was  an 
implied  agreement  that  the  fact  of  payment 
would    be  certified   to  the  Court   when  al- 
lowing the  attachment  to  be  withdrawn,  and 
that  the  failure  to   do    so  constituted   the 
breach  of  the  implied  contract,  which  is  the 
ground   of  action  in  the  present  case.    In 
the  ordinary  course  of  procedure,  informa- 
tion of  the  agreement  of  the  parties  and 
the  execution   return    wOuld   have  reached 
the   Court  before  28th  Choitro,  or  in   Je» 
than  28  days  after  the  day  fixed  for  the  sale. 
It  therefore  appears  to  me  that  the  ^\i  is 
after  time,   and  that  plaintiff  has  /ii's  o^m. 
laches  to  blame  for  not  ascertaining  wh^ber 
the  fact    of  payment  was  certified  to  tlhe 
Court  or  not.   Had  not  his  goods  been  seized 
in  execution,  thus  necessitating  a  return  to  the 
Court  of  the  execution-proceedings,  or  bad 
there  been  no  demand  and  refusal  to  certify 
payment  to  the  Court,  I  think  the  period  of 
limitation  would  rightly  begin  to  run  from 
the  time  when  the  decree-holder  commenced 
the  second  execution-proceedings.     If  it  be 
admitted  that  the  failure  to  certify  the  pay- 
ment  to  the  Court  or  Officer  of  the  Couit 
charged  with  the  execution-proceedings,  when 
allowing  the  attachment  to  be  withdrawn, 
was  the   breach   of  contract  which  gave  a 
cause  of  action,  then  the  fact  of  the  plaintiff 
in  the  present  case  being  unconscious  of  such 
breach   will  not   prevent    the   Statute   from 
running.      {See  the  cases  quoted  in  Chiity 
on   Contracts,   7th  Edition,  page  732.    Sie 
also  Addison  on  Contracts,  5th  Edition,  page 
1004). 

Opinion  of  High  Court. — ^We  are  of 
opinion  that  there  is  not,  in  all  cases 
where  money  due  under  a  decree  is  paid 
by  :i  judgment-debtor  to  a  judgment-cre- 
ditor out  of  Court,  an  implied  contract  that 
the  judgment-creditor  will  certify  such  pay- 
ment to  the  Court.  Section  2o<J  of  Act 
VIII.  of  1859  ^^'^s  enacted  to  put  an  end 
to  the  constant  disputes  regarding  payment 
arising  between  parties  to  a  suit  in   con- 
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sequence  of  their  making  such  payment  not 
through  the  Court.     It  may  be  that  a  judg- 
ment-debtor might  have  a  cause  of  action 
against  a  judgment-creditor,  when  in  making 
such  a  payment  there  was  an  express  contract 
that  the  latter  should  'certify  the  payment  to 
the  Court,  and  the  latter  in  fraud  failed  to  act 
up  to  that  contract.     We  give  no  opinion  up- 
on that  point,  as  we  understand  that  it  does 
not  arise  in  this  case.     But  when  there  is  no 
sach  express  contract,   and   the  judgment- 
debtor,  in  contravention  of  the  law,  adjusts 
the  decree  against  him  without  reference  to 
the  Court,  he  has  only  himself  to  blame  if  an 
unscrupulous  creditor  takes  advantage  of  his 
breach   of  the   law.      If  such   suits  as  the 
present  are  admitted,   Section   206    of  Aft 
VIII.  of  1859  becomes  a  dead  letter,  and  so 
also  does  Section  11  of  Aft  XXIII.  of  1861, 
which  rules  that  all  questions  between  parties 
to  a  suit,  relating  to  sums  alleged  to  have 
been  paid  in  discharge  or  satisfaction  of  the 
decree,  shall  be  determined  by  order  of  the 
Court   executing    the  decree,    and    not  by 
a  separate  suit. 

As  we  decide  on  the  first  point,  that  the 
plaintiff's  suit,  assuming  it  for  argument's 
sake  to  be  founded  on  an  implied  contract 
merely,  will  not  lie,  it  is  not  necessary  to  go 
into  the  second  point  referred  to  us. 


The  14th  June  1865. 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  ^/.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  J.  P.  Norman,  and  Shumbhoonath 
Pundit,  Judges, 

Limitation  (Period  of— not  affected  by  holidays). 

Reference  to  the  High  Court  by  Baboo  Pun- 
chanun  Banerjee,  Judge  of  the  Small 
Cause  Courts  of  Hooghly  and  Serampore, 

Rajkisto  Roy,  Plaintiff, 

versus 

Denobundhoo  Surmah,  Defendant. 

Under  A€t  XIV.  of  185^,  a  suit  is  barred  by  limitation 
the  time  for  its  institution  expires  on  a  holiday. 


Case. — The  plaintiff  sues  on  a  bond  for 
rupees  33,  dated  the  7th  Chyte  1267,  pur- 
porting to  have  been  payable  in  the  month 
of  Assin  1268.  The  suit  was  instituted  on 
the  1 6th  November  1864,  corresponding  with 
the  2nd  Aghran  1 271,  or  one  month  and  one 
day  after  the  expiration  of  the  period  of 
limitation,  the  Court  having  been  closed 
from  the  3rd  October  to  the  2nd  November 
1864,  both  days  inclusive,  on  account  of  the 
Dusserah  Vacation ;  and  on  the  8th  and  9th 


November,  on  account  of  Juggodhatree  Poo- 
jah ;  and  on  the  14th  and  15th  Novemb^,  on 
account  of  Kartick  Poojah,  under  the  Court's 
Circular  No.  35,  dated  the  9th  December 
1863 ;  and  on  the  3rd,  4th,  5th,  7th,  lotk, 
nth,  and  12th  November,  under  the  special 
permission  of  the  Court,  conveyed  by  their 
Circular  No.  24,  dated  the  13th  August  1864, 
that  is  to  say,  from  the  3rd  October  to  tbe 
15th  November  inclusive,  without  intermis* 
sion.  The  defendant  has  not  appeared.  Un- 
der such  circumstances  two  questions  arise  for 
determination  : — 

rst, — How  does  the  Court's  ruling,  that 
the  plea  of  limitation,  unless  urged  by  the 
defendant,  cannot  be  raised  by  the  Court, 
affect  an  ex-parte  case,  in  which  the  defendant 
neither  takes  nor  waives  that  plea  ? 

2ndly, — Whether  a  plaintiff,  suing  after 
the  expiration  of  the  period  of  limitation,  the 
last  day  of  which  falls  during  an  authorized 
vacation,  is  in  time  if  he  comes  to  Court  on 
the  first  day  the  Court  re-opens  ? 

In  regard  to  the  first  of  these  questions, 
I  am  of  opinion  that,  as  the  defendant  does  not 
appear,  and,  by  his  defence,  waive  the  plea 
of  limitation,  it  is  competent  to  the  Court  to 
raise  that  plea  of  its  own  accord.  Where  the 
defendant  is  absent,  it  is  the  duty  of  the 
Court  to  satisfy  itself  that  the  plaintiff's  claim 
is  sustainable  both  on  the  law  and  the  facts ; 
one  of  the  broad  principles  on  which  the  Sta- 
tute of  Limitation  is  founded  is — "  Laws  as- 
sist the  vigilant,  not  those  who  sleep  upon  then: 
rights ;"  and  that  principle  applies  with  equal 
force,  whether  the  defendant  appears  or  not. 

With  respect  to  the  second  question,  I  am 
of  opinion  that  the  plaintiff  is  out  of  Court 
under  the  Law  of  Limitation.  The  plaintiff 
cites,  as  a  precedent,  a  decision  of  the  late 
Sudder  Court  of  the  7th  December  1858; 
but  that  judgment  was  passed  when  the  old 
Law  of  Limitation  (Section  14  of  Regulation 
III.  of  1793)  was  in  force,  but,  as  observed  by 
the  High  Court  in  their  judgment  in  die  cases 
noted  in  the  margin,  Aft  XIV.  of  1859,  S^* 

tion  I,  Clause 

Cases  Nob.  M7  and  40a  of  iMo.  ig^    ^Q^g  qq^ 

Unnodagobind  Chowihry  and   others      Contain     the 
(Defendants).  Appellants,  eXCCOtl  Ott  8 

Ranee  Surnomoyc  ( Plaintiff)  and  others      whlch         are 
(Defendant.).^«^.*««.  j^^^^j    j^  j{^ 

Obhoy  Gobind  Chowdhry  (Defendant),       ffulatlon     III 

"^"r::-  ■  of  1793.  Seel 

Ranee  Surnomoye  (Plaintiff)  and  others  finn    ^a  •   nnm 

(Defendants),  ie«^»ii<«if#.  """    *'*'   ""* 

Dedded  and  Apnl  1864.  OI   WhlCh  eX*- 
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of  the  plaintiff,  from  any  good  and  sufficient 

cause,  to  obtain  redress.     Even,  under  the 

old  law,  the  Sudder  Court  at  Agra  held  that 

proceedings,  if  not  instituted  before  the  ex- 

.piration  of  the  period  fixed  by  law,  cannot 

be  instituted  afterwards,  though  that  period 

.expired  during  an  authorized  vacation,  the 

.plaintiff  being  entitled  to  the  benefit  of  the 

time  during  which   the  Court  is  adjourned 

-only  when  it  is  accidentally  closed. 

Order  of  Justices  Bay  ley  and  Phear  referring 
the  case  to  a  Full  Bench. 

We  concur  in  the  opinion  expressed  by 

•  the  ludge  of  the  Small  Cause  Court,  and  we 
think  that,  under  Aft  XIV.  of  1859,  limita- 

•  tion  would  bar  a  suit  where  the  time  within 
which  the  act  is  to  be  done  expires  on  a  Sun- 
day, holiday,  or  dies  non. 

But  as  the  Third  Bench,  by  the  decision 
of  April  24th,*  has  held  another  opinion,  we 
refer  the  matter  for  the  decision  of  a  Full 
Bench. 

Judgment  of  the  Full  Bench.~y^t  think 
that  the  Judge  of  the  Small  Cause  Court  was 
right  in  this  case;  and  we  agree  in  opinion 
with  the. learned  Judges  who   referred   the 
question  to  a  Full  Bench.     The  case  which 
they  cite,  and  assume  to  be  opposed  to  their 
view,  relates  to  the  time  for  preferring  an 
appeal,  and  does  not  conflict  with  this  deci- 
sion.    By  Section  333  of  Aft  VIII.  of  1859, 
appeals  are  to  be  presented  within  the  period 
prescribed,  unless  the  appellant  shall  shew, 
-to  the  satisfaction  of  the  Appellate  Court, 
•sufficient  cause  for  not  having  presented  it 
within  the  limited  period.     But  the  Limita- 
tion Aft  contains  no  words  to  a  like  effect. 


The  period  is  fixed  by  the  Act,  and  00 
discretion  is  given  to  the  Courts  to  extend 
the  time. 


•  The  24th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr,  Judges. 

Petition  of  Special  Apbeal  from  a  decision  of  the 

Second  Principal  Sudder  Ameen  of  the  24~Per^un. 

naks,  dated  the  14th  January  1865,  affirming  adeci- 

sumoftheMoonsiffofBarasety  dated  the  14th  Sei>- 
iember  1S64,  ^      ^ 

Appeal  laid  at  rupees  i  i-io-io  gundahs. 

Note  by  the  Deputy  Registrar. --The  time  (90  days) 

ior  preferring  this  special  appeal  expired  yesterday 

{Sunday),  and  the  appellant  has  appeared  to-day  in 

person  to  present  it.  ^  " 

_The  law.  Regulation  VII.  of  1832,  Section  2 
r  W  4,  which  prescribes  that,  "  when  the  perkSs  ior 
"'irlZ''^  yP"'*  expire  during  the  adjournmenJ 
of  the  9urt  on  account  of  any  Holiday  or  vacation, 
"no  default  shall  attach  to  the  appellant,  provided 
"the  appeal    be  presented   immediately    on    the    re- 

ot    1861,   and,    by    consequence  a  so,    the   rule   laid 
.down  in  the  appeal  of  KS>n  Koon  Singh  (Summary 


The  22nd  June  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phcar, 

Judges, 

Limitation— Admission  by  debtor  in  a  wiitinr 
addressed  to  a  third  party. 

Huro  Chunder  Roy,  Plaintiffs 

versus 

Monee  Mohinee  Dossee,  widow  of  Doorga 
Churn  Singh,  deceased,  Defendant, 

An  admission  by  A  of  his  debt  to  B  contained  \u  a 
burat  given  by  A  to  A's  agent  may  take  a  suit  acatasi 
A  out  of  the  Statute  of  LimitaHon.  ^^ 

The  following  was  referred  by  the  Judire 
of  the  Small  Cause  Court  at  Hooghly  and 
Serampore  to  the  High  Court  for  its  deci- 
sion : — 

"The  plaintiff  alleges  that  the  husband 
"of  the  defendant  took  from  him  a  Joan  oi 
"  62  rupees  for  the  purpose  of  panng  die 
"  Pous  and  Cheyt  kists  of  the  revenue  of 
"  his  talook  for  the  year  1 264,  no  whtieii 
"instrument  being  executed,  and  no  stipu- 
"lation  made  for  the  payment  of  interest: 
"that  the  loan  was  not  re-paid  by  the  de- 
"  fendant's  husband  during  his  life-time  •  and 
"that,  after  his  death,  the  plaintiflF  demand- 
"  ed  payment  of  th£  money  from  the  defend- 
"ant,  who,  on  the  i6th  Maugh  1271  gare 
"a  burat  upon  Sobayram  Bhuttacharjee 
"manager  of  his  talook,  for  25  rupees  out 
"of    the    amount    of    the    loan,    admitting 


Reports,  p.  76),  to  the  effect  that  the  last  day  aOow. 
ed  for  the  ajJpeal  falling  on  a  Sunday,  the  appeal  is 
admissible  on  the  followng  day,  has  been  r?iS4 

There  is,  therefore,  now  no  law  or  rale  counte. 
nancing  the  practice  of  admitting  an  appeal,  when 
the  time  for  preferring  it  has  expired  on  a  holiday, 
on  the  day  following;  while  the  principle  laid  doSi 
t  Page  i8a  of  the  and  Edition.  **  P-  «5St  of  Macpfaer- 
^A  J    •  •         I-    .      .  ^^^  ^"  Mortgages,  fottad* 

ed  on  a  decision  of  the  North-WestenTSurt,  ^S^ 

Ma>r  I  beg,  therefore,  the  onJers  of  the  Court  <m 
the  point,  wEether.  under  the  circumstanc^^^b 
can  any  longer  be  entertained,  when  thTtinSfw 
preferring  them  has  fallen  on  a  day  on  whSf  tZ 
Court  may  have  adjourned  on  account  of  a  hoSiv^ 
vacation,  on  the  hrst  Court-day.  noiraayor 

Order.— "We  think  the  petitioner  is  *»nH'H*-i  ^ 
have  an  extra  dav,  when  the  C  day V  wh^  ^ 
can  file  an  appeaf  falls  on  a  5««^/or  other  dc« 
holiday.    Admit  the  appeal.  ^^ 
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**  therein    her,   debt    to    the    extent   of    62 
"  rupees." 

"  The  defendant  denies  the  plaintiffs  de- 
''  mand,  and  pleads  limitation  in  bar  of  the 
"  hearing  of  the  suit/' 

**  The  plaintiff  contends  that,  since  the 
*'  defendants  admitted  her  debt  in  the  bura/ 
g'iven  by  her  upon  her  agent  Sobayram 
Bhuttacharjee  on  the  16th  Maugh  1271, 
**  under  Section  4  of  Act  XIV.  of  1859,  a 
*'  new  period  of  limitation  is  to  be  completed 
''  from  th^t  date,  and  he  is  consequently  in 
*•  time.  The  defendant  urged  that,  to  take 
"  the  case  out  of  the  Statute  of  Limitation, 
"  an  engagement  in  writing  to  re-pay  the 
"  alleged  debt  is  necessar}',  as  required  by 
•*  Clause  9  of  Section  i  of  Act  XIV.  of  1859. 
"  I  am  of  opinion,  however,  that  Clause  9  of 
•*  Section  i  of  Act  XIV.  of  1859  does  not 
**  bear  the  construction  the  defendant  would 
**  pot  upon  it.  The  written  engagement 
'*  alluded  to  therein  is,  that  which  the  par- 
"  ties  enter  into  at  the  time  when  the  ori- 
ginal contract  is  made.  The  Clause  in 
question  provides  for  cases  in  which  no 
•*  written  instrument  is  executed  by  the 
"  party  taking  the  loan  or  making  the  con- 
*'  tract;  whereas  Clause  10  of  the  Section 
**  provides  for  cases  in  which  a  written  in- 
^*  strument  is  executed,  of  which  there  are 
"  two  classes :  isf,  those  in  which  the  in- 
**  strument  is  registered;  and,  jndly,  those  in 
•*  which  the  instrument  is  not  registered. 
"  Under  a  different  view,  it  is  not  easy  to 
"  reconcile  Clause  9  of  Section  i  of  Act 
XIV.  of  1859  with  Section  4  of  Act  XIV. 
of  1859  *  ^^^  former  requiring  an  engage- 
ment in  writing,  and  the  latter  a  simple 
''  acknowledgment  in  writing  without  any 
**  undertaking  to  re-pay.  There  exists,  there- 
**  fore,  no  doubt  in  my  mind  that  Clause 
•'  9  of  Section  i  of  Act  XIV.  of  1859  does 
"  not  refer  to  cases  in  which  claims  barred 
•*  by  limitation  are  capable  of  being  revived," 
"  the  only  provision  on  the  point  being  that 
"  contained  in  Section  4.  It  now  remains 
*'  to  be  considered  whether,  under  Section 
"  4  of  Act  XIV.  of  1859,  the  admission  in 
'*  the  dura/  alluded  to  above  bars  the  opera- 
*'  tion  of  the  Law  of  Limitation ;  or,  to  re- 
"  duce  the  question  within  narrower  limits, 
''whether  the  admission  is  an  'acknowledg- 
"  raent '  within  the  meaning  of  Section-  4 
"of  Act  XIV.  of  1859.  Now,  an  ac- 
'*  knowledgment  may  be  in  a  writing  ad- 
"  dressed  by  the  debtor  to  the  creditor,  or 
**  in  a  writing  addressed  by  the  former  to  a 
*'  third  party,  containing  a  recital  of  the  debt, 
'*  as  is  the  case  in  the   present  instance. 
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There  is  nothing  in  the  wording  of  the 
Section  which  restricts  the  meaning  of  the 
word  ^acknowledgment'  to  an  admission 
in  writing  addressed  to  the  creditor :  any 
acknowledgment  in  writing  signed  by  the 
debtor  comes,  I  believe,  within  the  purview 
of  the  Section.  I  am,  therefore,  of  opinion 
that  the  admission  by  the  defendant  in  the 
dura/  in  question  takes  the  suit  out  of  the 
Statute  of  Limitation." 


Judgment  0/ the  High  Court.— The  Court 
concur  with  the  opinion  expressed  by  the 
Judge  of  the  Small  Cause  Court  that  the 
admission  by  tjie  defendant  of  the  plaintiff's 
debt,  in  the  burat  given  by  her  to  her  agent 
on  the  1 6th  Maugh  1271,  takes  the  suit  out 
of  the  Statute  of  Limitation. 


Clerk  of  Small  Cause  Court  (Powers  lof) — 
Execution  of  decree— Moveable  proper^  be* 
yond  jurisdiction  of  Small  Cause  Court 

From  the  Registrar  of  the  High  Courts 
6j*f.,  to  the  Officiating  Judge  of  Jessore, 
No.  22S0f  dated  Calcutta^  the  'jth  July 
1865. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 
W.  Morgan,  Judges, 

A  Qerk  of  a  Small  Cause  Court  is  not  authorized  to 
sign  the  copy  of  the  judgment  and  certificate  alluded  to 
in  Section  20,  Act  XI.  or  1865. 

Moveal>le  property  beyond  the  local  limits  of  Sftial 
Cause  Courts  is  not  liable  to  be  taken  in  execution. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  letter  No.  86,  dated  7th 
ultimo,  in  which  you  request  instructions  on 
a  r^erence  from  the  Moonsiff  of  Khoolnah 
as  to  whether  the  signature  of  a  Clerk  of  a 
Small  Cause  Court  to  a  decree  certificate  is 
sufficient  to  enable  a  Civil  Court  to  execute 
the  decree. 

2.  In  reply  I  am  to  observe  that,  under 
Section  45  of  Act  XL  of  1865,  Clerks  can 
issue  all  **  Summonses,  Warrants,  Orders,  and 
Writs  of  Execution,"  and  do  other  things  not 
the  subject  before  the  Court ;  but  it  appears 
to  the  Court  that  these  words  do  not  enable 
him  to  sign  the  copy  of  the  judgment  and 
certificate  alluded  10  in  Section  20  of  the 
Act  above  cited,  which  should  be  signed  by 
the  Judge  himself.  I  am  to  add,  for  your 
information  and  that  of  the  Moonsiff,  that 


« 


Small  Cause  the  weekly  reporter.      Court  References,       [V<4.  UL  ] 


ft  has  been  ruled  that  moveable  property 
beyond  the  local  limits  of  a  Small  Cause 
Court  is  not  to  be  liable  to  be  taken  in 
execution. 

3.  It  is  true  that  the  particular  words 
occurring  in  Section  286  of  Act  VIII.  of 
1859,  viz.y  "  after  being  signed  by  the  Judge 
and  sealed  with  the  seal  of  the  Court," 
are  not  in  the  recent  law  above  cited  ;  but 
this  omission,  it  appears  to  the  High  Court, 
is  insufficient  to  bring  the  signing  of  these 
important  papers  withip  the  scope  of  the 
Clerk's  authority.  The'  words  requiring  the 
seal  of  the  Court  to  be  affixed  to  the  copy 
of  the  judgment  and  certificate  mentioned 
in  Section  20  are  equally  absent  from  that 
Section  with  the  words  requiring  the  Judge's 
signature ;  yet  this  does  not  obviate  the 
necessity  for  the  seal,  and  it  cannot  there- 
fore warrant  the  omission  of  the  Judge's 
signature.  It  cannot  be  supposed  that  the 
Legislature  intended  the  documents  in  ques- 
tion to  go  forth  with  no  other  mark  of 
their  being  legal  documents  than  the  Clerk's 
signature. 


Limitation— Execution  of  Decrees. 

From  the  Registrar  of  the  Appellate  High 
Courty  to  the  fudge  of  the  Small  Cause 
Court  of  Meherpore^  No,  s^g^y  dated 
Calcutta,  the  26th  July  1863. 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

How  limitation  aDplies  in  certain  cases  instituted  after 
the  passing  of  Act  aIV.  of  1.S59,  and  decreed  before  the 
ist  January  1862,  in  which  application  for  execution 
of  the  decrees  has  for  the  first  time  been  made  after  the 
completion  of  three  years  from  the  dates  of  the  decrees. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  letter  No.  20,  dated  the  26th 
January  last,  wherein  you  request  the  opinion 
of  the  High  Court  as  to  the  way  in  which 
limitation  applies  in  certain  cases  instituted 
after  the  passing  of  Act  XIV.  of  1859,  and 
decreed  before  the  ist  January  1862,  in 
which  the  decree-holders  have,  for  the  first 
time,  applied  for  execution  of  the  decrees 
after  the  completion  of  three  years  from  the 
dates  of  the  decrees. 

2.  In  reply  I  am  to  state  that  there  is 
no  doubt  you  are  quite  correct  in  holding 
that  the  application  for  execution  in  these 


cases  are  barred  by  limitation.  Adveitmg  to 
the  contention  raised  before  you  with  re- 
ference to  Act  XL  of  1 86 1,  to  the  effect 
that  the  three  years  laid  down  in  Section  20, 
Act  XIV.  of  1859,  should  be  reckoned  from 
the  1st  January  1862,  I  am  to  observe  that 
Act  XI.  of  1 86 1  only  postponed  the  oper- 
ation (amongst  other  matters)  of  Act  XIV.  of 
1859  "^^^1  ^^  ^s^  January  1862,  but  after 
date  the  new  Law  of  Limitation  had  as  foil 
operation  as  if  Act  XL  of  1861  had  never 
been  passed,  and  all  decrees  in  execution 
became'  subject  to  the  provisions  of  Act 
XIV.  of  1859.  -^S'  therefore,  the  decrees 
in  the  present  case  were  passed  more  than 
three  years  before  the  applications  were  made 
for  execution,  they  are  barred  by  lapse  of 
time. 


The  28tfi  July  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phcar, 

Judges. 

Review  of  Judgment  (on  reference  firam  Sml 

Cause  Court). 

Petition  for  a  review  of  judgment  passed  by 
Justices  Bayley  and  Phear,  on  23th  May 
iSS^t  on  a  reference  from  the  Small  Cause 
Court  of  Krishnaghur. 

Mr.  J.  J.  Doyle,  Petitioner^ 

versus 

Khosal  Mundle,  Opposite  Party. 

Mr,  R,  T.  Allan  for  Petitioner. 

An  application  for  a  review  of  judgment  by  the  H^ 
Court,  on  a  reference  from  a  Small  Cause  Court,  is  not 
admissible. 

We  are  of  opinion  that  this  petition  ought 
to  be  rejected  for  the  following  grounds 
apparent  on  the  face  of  it : — 

1.  There  is  no  Review,  This  is  not  a 
"  decree "  of  the  High  Court  in  any  case. 
The  Small  Cause  Court  is  only  bound  to 
pass  a  decree  according  to  its  judgment 
on  a  case  stated  or  found. 

2.  No  error  or  omission  in  anything 
requisite  for  the  ends  of  justice  appears 
in  our  opinion,  relative  to  the  case  stated, 
to  render  a  review  necessary. 

3.  If,  petitioner  wishes  to  alter  the  case 
stated  by  the  Small  Cause  Court,  the  present 
petition  is  not  the  right  mode  of  doing  it. 

4.  If  the  case  were  re-stated  in  the 
form  desired  by  the  petitioner,  the  judg- 
ment of  this  Court  would  be  the  same,  and 
would  be  couched  in  the  same  terms  as 
at  present. 
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The  14th  January  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges. 

Cmttsng  Trees— Damag^cs— Lease— Laches   of 
Lessor — Limitation. 

Reference  to  the  High  Court  by  Baboo  Banee 
Madhub  Shome^  Officiating  Judge  of  the 
Court  of  Small  Causes  of  Kooshtea. 

Rajah  Indoobhoosun  Deb  Roy 

versus 

Mr.  Thomas  J.  Kenny. 

Where  a  lessee  cut  trees  contrary  to  the  provisions  of 
his  first  lease,  and  the  lease  was  renewed  (the  lessor 
then  not  looking  to  the  infringrement  of  the  terms  of  the 
lease  in  this  respect),  limitation  was  held  to  run  from 
breach  of  contract,  and  not  from  lessor's  knowledge  of 
it,  because  the  lessor  might  have  known  of  it  before. 

Case. — ^This  action  has  been  brought  to 
recover  60  rupees,  the  value  of  certain  trees 
on  the  plaintiff's  zemindary,  which  the  defend- 
ant, as  ij  radar,  is  said  to  have  cut  down  in 
the  month  of  Kartic  1263  B.  S.  without 
leave  or  license  of  the  plaintiff,  and  appro- 
priated the  same  to  his  own  use. 

The  defendant,  while  he  denies  having 
done  the  act,  takes  the  following  exceptions 
to  the  plaintiff's  claim  : — 

1.  That  the  suit  is  barred  by  Clause  16 
of  Section  i  of  Act  XIV.  of  1859,  inasmuch 
as  it  is  clear  from  the  plaintiff's  own  show- 
ing that  the  trees  were  cut  upwards  of  six 
years  ago. 

2.  That  supposing  for  argument's  sake 
that  the  suit  is  within  time,  still,  when,  by 
the  very  lease  granted  by  the  plaintiff,  he 
forbade  the  defendant,  farmer,  from  cutting 
any  trees  ii\  his  estate,  and  restrained  his 
right  or  control  over  the  same,  he,  the  defend- 
ant, could  not  be  made  liable  to  the  plaintiff's 
claim  after  a  lapse  of  six  years,  especially  as, 
under  the  circumstances  stated,  it  behove  the 
plaintiff,  zemindair,  to  take  care  of  his  pro- 
perty, and  ascertain  in  due  time  whether  any 
waste  has  been  done  to  it. 


3.  That,  as  the  trees  are  said  to  have 
been  cut  in  the  year  1 263  B.  S.,  during  the 
term  of  the  first  lease,  which  extended  from 
the  years  1 2  6 1  to  1 2  6  5  B.  S. ,  and  that,  as  it  was 
renewed  in  the  year  1266,  and  remained  in 
force  up  to  the  30th  Cheyt  1270  B.  S.,  the 
plaintiff,,  proprietor,  ought  to  have,  at  the  in- 
terval between  the  termination  and  commence- 
ment of  the  two  leases,  ascertained  whether 
or  not  any  damage  had  been  done  to  his  pro- 
perty; and  that,  as  he  neglected  to  do  so 
during  the  period  of  both  the  leases,  he  for- 
feits his  right  of  action  by  the  Statute  of 
Limitation. 

The  plaintiff,  on  the  other  hand,  argues  that 
the  defendant  holding  continuous  possession, 
and  being  in  sole  charge  of  the  zemindary 
with  all  its  appurtenances  by  virtue  of  the 
two  successive  leases,  it  was  not  possible  for 
him  to  take  care  of  his  property;  and  that 
all  acts  of  waste,  therefore,  done  by  the  far- 
mer to  the  estate  were  consequently  kej^t 
from  the  knowledge  of  the  zemindar  until 
the  property  came  back  to  his  possession. 
The  plaintiff  rests  this  argument  on  Section 
9  of  Act  XIV.  of  1859,  and  computes  the 
period  of  limitation  from  the  time  the  acts 
first  became  known  to  him. 

Leaving  any  question  of  fact  to  be  deter- 
mined by  the  evidence  adduced  by  the  parties, 
I  am  of  opinion  that,  during  the  period  the 
defendant,  farmer,  held  the  zemindary  in  his 
possession,  he  bound  himself  by  the  stipula- 
tions of  the  lease  to  make  good  to  the  pro- 
prietor any  loss  or  damage  which  he  might 
have  sustained  on  his  property.  It  was  not 
possible  for  the  plaintiff,  zemindar,  nor  was 
he  required,  to  look  after  and  enquire  into  the 
state  of  his  property  for  which  the  farmer 
stood  accountable  to  him.  Section  9  of  tbe 
Limitation  Act  does  not  appear  to  me  to  apply, 
to  the  present  case.  I  do  not  consider  that 
the  plaintiff's  right  of  action  was  by  means 
of  fraud  kept  from  his  knowledge.  It  was 
an  act  of  waste  done  by  the  defendant  to  the 
plaintiff's  estate,  while  held  by  him  in  his 
possession,  which  the  plaintiff  had  no  means 
of  knowing. 

Notwithstanding  the  want  of  any  specific 
provision  in  the  Section  referred  to  in  this 
respect,  I  consider  the  plaintiff  can  maintain 
his  right  of  action  from  the  time  he  was 
placed  in  a  position  to  discover  the  waste 
done  to  his  property. 

The  kubooleut  given  by  the  defendant, 
which  clearly  sets  forth  ''and  I  shall  not  cut 
down  and  dispose  of  any  trees»  nor  allow. 
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others  to  do  so,"  primd  facie  gives  evidence 
that  the  farmer  was  wholly  responsible  to  the 
zemindar  for  the  due  preservation  of  the  pro- 
perty. 

As  regards  the  point  urged  by  the  defend- 
ant, that  the  plaintiff  ought  to  have  t?iken  no- 
tice of  the  waste  at  the  period  intervening  the 
termination  and  commencement  of  the  two 
leases,  so  as  to  enable  him  to  ascertain  the 
damage  sustained,  and  bring  the  action  with- 
in due  time,  I  think  it  to  be  erroneous,  inas- 
much as  the  first  lease  expired  on  30th 
Cheyt  1265  B.  S.,  and  the  subsequent  one, 
which  commenced  just  in  the  beginning  of 
the  ensuing  year,  is  dated  23rd  Maugh  1265, 
upwards  of  two  months  prior  to  the  close  of 
the  first  lease,  so  that  the  defendant,  being  in 
continuous  possession  of  the  zemindary,  can- 
not be  expected  to  have  ascertained  the  extent 
of  damages  it  has  incurred. 

Under  these  cifcumstances  I  consider 
that  the  cause  of  action  in  this  case  ought  to 
accrue  from  the  time  plaintiff  took  posses- 
sion of  his  estate  at  the  expiration  of  the 
last  lease,  and  became  aware  of  the  act  of 
waste  done  to  it;  and  his  right  of  action, 
therefore,  cannot  reasonably  be  barred  by 
the  Statute  of  Limitation. 

I  beg  leave  to  submit,  for  the  decision  and 
orders  of  the  High  Court,  whether  in  this 
case,  when  the  defendant,  farmer,  holding 
continuous  and  uninterrupted  possession  of  an 
estate  under  different  consecutive  leases  from 
the  zemindar,  binding  himself  by  stipulations 
not  to  do,  nor  cause  to  be  done,  any  kind  of 
waste  to  the  same,  committed  an  act  of  injury 
to  the  property  in  his  charge  without  the 
knowledge  of  the  proprietor ;  he,  the  proprie- 
tor, can  maintain  his  right  of  action  after  a 
lapse  of  six  years  from  the  date  of  the  act, 
and  compute  the  period  of  limitation  from  the 
date  the  estate  reverted  to  his  possession,  and 
he  was  placed  in  a  position  to  ascertain  the 
extent  of  damages  done  to  his  property. 

The  two  kubooleuts  herein  referred  to  are 
at  the  request  of  the  parties,  herewith  sub- 
mitted for  the  inspection  of  the  Court. 

Judgment  of  the  High  Court, — We  certify 
our  opinion  as  follows :  The  question  refer- 
red to  us  in  this  case  must  be  answered  in 
the  negative.  The  suit  is  not  maintainable, 
inasmuch  as  the  cause  of  action  accrued  more 
than  six  years  before  the  suit  was  instituted. 
As  a  general  rule  of  law,  it  may  be  said 
that  the  time  of  limitation  runs  from  the 


period  when  the  contract  was  broken,  and  not 
from  the  time  that  knowledge  of  the  breach 
of  contract  first  came  to  the  plaintiff,  whether 
the  breach  of  contract  was  patent  and  dis- 
coverable, or  whether  it  was  concealed  and 
undiscoverable. 

The  case  for  the  plaintiff  is,  that  the  defend- 
ant occupied  lands  under  a  pottah  In^  which 
he  contracted  not  to  cut  down  trees ;  that  in 
breach  of  that  contract  he  did  cat  down  trees, 
but  more  than  six  years  prior  to  the  institu- 
tion of  the  suit;  that  the  lease  in  question 
expired  on  the  30th  Cheyt  1265,    being  a 
little  within  the  six  years;  that  the  cause  of 
action  did  not  arise  till'  the  expiry  of  the 
lease ;  and,  therefore,  that  this  suit  for  dama- 
ges will  lie.     But  the  date  of  the  expiiy  of 
the  term  of  the  lease  does  not  affect  the  ques- 
tion.    The  cutting  down  the  trees  was  the 
cause  of  action,  and  we  see  no  force,  and  dx} 
not  concur,  in  the  argument  that  the  fact  of 
the  defendant  having  contracted  not  to  cut 
trees,  must  be  construed  as  equivalent  to  a 
covenant  on  his  part  to  surrender  the  lands 
with  the  trees  still  standing  on  the  ts^iry  of 
the  lease.     On  the  expiry  of  the  lease,  if  not 
sooner,the  plaintiff  could,  if  he  had  chosen,Viave 
ascertained  whether  his  trees  had  been  cut  or 
not;  instead,  however,  of  then  complaining 
of  the  injury  done  to  him,  he  granted  a  fre^ 
lease  (A  the  same  lands  to  the  defendant.    If 
the  plaintiff  really  did  not  know  until  lateljthat 
the  trees  had  been  cut,  he  was  certainly  guilty 
of  laches  in  not  making  enquiries  respecting 
the  property  at  an  earlier  period,  and  has  no 
conceivable  ground  for  complaint  that  he  is 
not  now  entitled  to  recover. 


The  1 2th  August  1865. 

Present : 

The  Hon'bleW.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Transfer  of  decree  by  sale  after  attachment- 
Payment  or  adjustment  by  ju<l^g^ent-det)Cor 
to  original  decree-holder  in  fraud  of  par* 
chaser. 

Reference  to  the  High  Court  by  Mr.  D.  C. 
Linton y  Judge  of  the  Small  Cause  Court  rf 
Meherpore. 
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Hnreenarain  Chatterjee,  Plaintiff, 

versus 
J.  W.  Smith  and  others,  Defendants, 

On  the  transfer  of  a  decree  by  sale  after  attachment, 
any  payment  or  adjustment  of  that  decree  made  by  the 
judfi;inent-debtor  to  the  original  decree-holder  in  fraud 
of  the  purchaser,  or  of  the  attachment  under  which  the 
sale  to  the  purchaser  took  place,  cannot  defeat  or  affect 
the  purchaser's  rights. 

C€Lse, — This  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  first  defendant 
rupees  130-14,  being  the  amount  of  decree 
No.  514  of  1863,  passed  in  his  (first  defend- 
ant's) favor,  and  which  was  attached  and  sold 
by  pubhc  auction  in  this  Court  on  the  26th 
January  1 864,  in  execution  of  decree  No.  1 541 
of  1862,  obtained  by  the  third  defendant 
against  the  first  defendant. 

The  real  facts  of  the  case  are  as  follow : — 

Rohomut  Mundul,  of  Ramkistopore,  the 
third  defendant  in  the  present  suit,  obtained 
in  this  Court,  on  the  20th  December  1862, 
a  decree  for  rupees  38-2  against  W.  Smith  of 
Kutby,  the  first  defendant  in  this  suit.     On 
Ae  17th  December  1863,  ^^  made  an  appli- 
cation to  the  Court,  praying  that  the  amount 
of  the  above  decree  might  be  realized  by  the 
attachment  and  sale  of  the  decree  No.  514 
of    1863,   obtained    by  the   first    defendant 
against  the  second  defendant.     It  was  accord- 
ingly ordered   to  be  attached  on  the   i8th 
;.  December  1863  ;  and  afterwards  on  the  nth 
January  1864,  a  further  order  was  passed  by 
lay  predecessor,  Baboo  Dwarkanath  Roy,  di- 
recting the  sale  of  the  attached  decree,  on  the 
a6th  Januar}'  1864,  by  putting  up  an  ishta- 
har  in  the  Court-house.     On  the  23rd  De- 
cember 1863,  the  first  defendant  also  made  an 
application  to  the  Court  to  execute  the  attach- 
ed decree  against  the  second  defendant ;  but 
on  that  day  my  predecessor,  instead  of  stop- 
ping its  execution  as  he  should  have  done, 
ordered  its  execution,  and  the   14th  Janu- 
ary 1864  was  fixed  for  sale  of  the  property, 
if  attached,  of  the  judgment-debtor,  Norim 
Mundle,  the  second  defendant  in  the  present 
suit.     This  process  of  attachment  contained  a 
memorandum  that  the  decree  has  been  at- 
tached in  execution  of  decree  No.  1 54 1  of  1 862 
(decree-jaree  case  No.  418  of  1864).     And 
the    serving-peon    reported    that    the    Naib 
of  the  decree-holder  (the  first  defendant  in 
the  present  suit)  could   not  point  out  the 
property  of  the  judgment-debtor  (the  second 
defendant  in  the  present  suit) ;  and  submit- 
ted an  ekrar,  dated  the  17th  Pous  1270,  cor- 
tesponding  with  the  3i8t  December  1863, 
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given  by  him  in  the  name  of  the  first  defend- 
ant, his  master,  to  that  effect. 

In  pursuance  of  the  ishtahar  issued  on 
the  nth  January  1864,  as  stated  before,  the 
above  decree  (No.  514  of  1863),  was  sold 
by  public  auction  to  the  highest  bidder  on 
the  26th  January  1864,  and  the  plaintiff  pur- 
chased it  for  41  rupees,  and  was  confirmed, 
on  his  application  on  the  25th  February 
1864,  in  the  place  of  the  first  defendant  as 
decree-holder  by  purchase.  The  purchaser 
(the  plaintiff  in  the  present  suit)  applied  for 
execution  on  the  ist  March  1864,  and 
process  of  attachment  was  issued  against 
the  property  of  the  judgment-debtor,  Norim 
Mundle,  the  second  defendant  in  the  suit; 
but  the  serving-peon  gave  a  return  on  th^ 
9th  Cheyt  1270,  corresponding  with  aist 
March  1 864,  tliat  the  decree-holder  cbuld  not 
point  out  the  property  of  the  judgment- 
debtor.  On  the  19th  March  1864,  the  plainti? 
again  applied  to  attach  rupees  *27-6-9» 
which  had  been  deposited  in  this  Court  by 
one  of  the  debtors  of  the  second  defendant  in 
this  suit  in  satisfaction  of  a  decree  he  obtained 
against  him.  On  this  the  judgment-debtoi;, 
the  second  defendant  in  the  present  suit,  oq 
the  28th  March  1864,  with  his  application, 
filed  a  receipt  granted  by  the  first  defendant, 
and  requested  that,  as  he  had  already  paid  the 
amount  of  the  decree,  viz,,  rupees  144-8  to  the 
decree-holder  (the  first  defendant),  he  should 
no  longer  be  held  liable  under  it. 

On  the  other  hand,  the  decree-holder  by 
purchase  (the  plaintiff  in  this  suit)  made, 
on  the  30th  March  1864,  an  application  to 
the  Court,  praying  that,  as  the  Naib  of  the 
first  defendant  has,  in  collusion  with  the 
second  defendant,  recovered  the  amount  of 
the  decree  after  its  attachment,  and,  kno^'ing 
it  to  be  so  from  the  memorandum  on  the  pror 
cess  0/ attachment,  and  had  granted  a  receipt 
signed  by  the  first  defendant  to  the  second 
defendant  as  an  acquittance  for  the  debt 
due  from  him,  the  Court  wou>d  be  pleased 
to  pass  the  necessary  orders  for  the  due 
realization  of  the  amount  of  the  decree  pur- 
chased by  him. 

On  these  applications  the  Court  passed  the 
order,  that  the  decree  could  not  be  twice  exei- 
cuted  against  the  judgment-debtor,  this  ser 
cond  defendant,  he  having  already  paid  th^ 
money  to  the  late  decree-holder,  and  that  the 
decree-holder  by  purchase,  1.  e,,  the  plaintiff 
in  the  present  suit,  may  take  such  steps  as 
he  might  think  proper  for  the  recovery  of 
the  amount  alleged  to  have  been  unlawfully 
ttiken  and  appropriated  by  the  first  defendant. 
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Agreeably  to  the  above  order,  the  plaintiff 
has  brought  the  present  action. 

The  question  now  to  be  determined  is, 
whether  the  plaintiff,  the  purchaser  of  the 
decree,  is  entitled,  under  the  circunistances 
stated  above,  to  recover  the  amount  of  the 
decree,  and,  if  so,  from  whom,  whether  from 
the  first  defendant  or  the  second  defendant, 
or  from  both  ? 

Although    no  notice    was  issued   to    the 
late  decree-holder,  the  first  defendant  and 
the  judgment-debtor,  the  second  defendant, 
under  Aft  VIII.   of   1859,  prohibiting  the 
former  from  receiving  the  amount  of  decree 
from  the  latter,  and  the  latter  from  paying 
the  same  to  the  former,  as  ought  to  have 
been  done,  I  have  not  the  least  doubt  that 
the  late  decree-holder,  as  well  as  the  judg- 
ment-debtor,   were    fully    cognizant  of    the 
fact  of  the  attachment  of  the  decree,  subject 
of  the  present  action,  as  a  memo,  was  written 
at  the  top  of  the   process  of   attachment. 
Besides,  the  first  defendant  has  many  suits 
in  this  Court,   and   has  two  pleaders    and 
a  mookhtear  who  attend   Court  daily.     It 
is,  therefore,   not  unlikely  that  they  knew 
of  the  attachment  of  the  decree  in  question 
which  took  place  on  the   28th  December 
1863,    u    €,,    long    before    the    application 
for  its  execution   had  been  filed  by  them 
(m.,  23rd  December  1863),  especially  when 
one  of  the  pleaders  of  the  first  defendant 
was  also  the  pleader  engaged  by  the  third 
defendant  in  Case  No.  i54'i  of  1862,  and 
who  filed  the  application  for  its  execution 
against  his  own  client,  the  first  defendant, 
and  prayed  for  the  attachment  and  sale  of 
the  decree,  the  subject  of  action.    Moreover, 
the  receipt  granted   by  the  first   defendant 
himself  for  the   sum  of  rupees    144-8    he 
bad  received  from  the  second  defendant  in 
satisfaction  of  the    decree  in  question,    is 
dated  the  17th  Pous  1270  B.  S.,  correspond- 
ing  with  the  31st  December   1863,   i,    e., 
the  very  day  on  which  his  Naib  gave   an 
ekrar    in    his    name    to    the    serving-peon, 
stating  that  he  could  point  out  the  property 
of  the  judgment-debtor;  while  the  accounts 
of  the  first  defendant  called  for  by  the  Court 
show  that  100  rupees  were  received  on  the 
31st  December  1863,  and  37  rupees  on  the 
30th  January  1864,  1*.  ^.,  after  the  s«le  of 
the  decree  which  took  place  on  the  26th 
January    1864.     And     there    is    no    credit 
in  the  accounts  for  the  balance,  though  a 
receipt  has  been  granted  for  the  full  amount 
of    the    decree,    including    costs.     It    also 
appears  from  the  records  of  this  Court  that  I 


Bawool  Biswas,  the  Naib  of  Mr.  Smith, 
the  first  defendant,  bid  for  the  decree  at  the 
time  of  the  sale,  and  this  fact  is  not  not 
denied  by  him ;  but  he  explains  it  away  in  a 
very  unsatisfactory  manner,  as  he  sajrs  he 
forbad  a  pleader,  but  does  not  mention  his 
name,  not  to  bid  for  the  decree.  Mr. 
Smith  also,  on  being  asked  by  the  Coart  if 
he  referred  to  the  account-books  on  3131 
December  1863,  when  he  signed  th^Preceipt, 
said  no ;  and  that  it  was  solely  on  the  hith 
of  the  representation  made  to  him  by  his 
Naib  Bawool  Biswas  that  he  signed  ibe 
receipt. 

These  facts  clearly  show  deliberate  col- 
lusion pn  the  part  of  the  first  defendam'i 
Naib,  and  the  second  defendant  to  deceiw 
the  purchaser  of  the  decree,  and  thus  to 
frustrate  his  claim,  and  avoid  the  risk  d 
taking  the  money  from  the  defendant  after 
attachment.  And  it  is,  therefore,  equitable 
and  just  that  both  the  first  and  second 
defendants  should  now  be  made  liable  for 
plaintiff's  claim. 

Under  the  circumstances  of  the  case,  I 
decree  the  case  with  costs  against  the  fint 
and  second  defendants,  subject  to  the  ordeis 
of  the  High  Court. 

Judgment  of  the  High  CourL—Tl» 
decree  obtained  by  Smith  against  Noiim 
Mundle  having  been  transferred  from  the  ori- 
ginal decree-holder  (Smith)  to  the  present 
plaintiff,  any  payment  or  adjustment  of  that 
decree  in  fraud  of  the  plaintiff  or  of  the 
attachment  under  which  the  sale  to  the 
plaintiff  took  place  cannot  defeat  or  affect 
the  plaintiff's  rights.  As  to  the  payments 
stated  to  have  been  made  by  the  judgment* 
debtor  to  Smith,  unless  they  were  made 
through  the  Court,  or  duly  certified  lo  the 
Court  according  to  Section  206  of  the  Code 
of  Civil  Procedure,  they  would  be  of  no 
effect. 

The  proceedings  taken  by  Smith  to  execiw 
his  decree  after  that  decree  had  been  itself 
attached,  and  when  he  must  have  well  knots 
(as  is  shown  by  the  facts  stated)  that  the 
decree  and  proceedings  in  execution,  were 
no  longer  under  his  sole  control,  in  no  way 
benefit  him ;  and,  if  the  Court  is  satisM 
that  the  transactions  between  Smith  or  V^ 
agents  and  Mundle  were  collusive,  and  i* 
tended  to  defeat  the  just  rights  of  otfaes 
(a  conclusion  which  is  fully  justified  by  the 
facts  stated),  the  plaintiff  is  entitled  to  the 
decree  which  the  Court  has  given  in  hii 
favor. 
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The  17th  August  1865. 

Present : 
t 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

• 

'LtmitRtioa — Verbal    admission    of  balance  on 
hearing  account  read,  unayailing:— Subsequent 
advance — Suit  for  balance   of  accounts  be- 
tween Ryots  and  Indigo  Factory  (Section  8, 
*  Act  XIV.  of  Z859,  not  applicable!. 

Jteference  to  the  High  Court  by  Mr,  C  D, 
Fields  Officiating  Judge  of  'the  Principal 
Court  0/  Small  Causes  of  Jessore. 

Mr.  John  Doyle 
versus 

Edoo  Gazee. 

Messrs,  R,  T,  Allan  and  J,  S,  Rochfort 

for  Plaintiff. 

No  one  for  Defendant. 


A  verbal  admission  of  a  balance  on  hearing  the  items 
of  an  account  read  will  not  save  a  suit  from  being  bar- 
red by  limitation  ;  nor  will  a  subsequent  advance  avail 
to  preserve  any  former  right  of  suit. 

Section  8,  Act  XIV.  of  1859,  does  not  apply  to  a  suit 
§0€  balance  of  accounts  between  ryots  ana  an  Indigo 
,  Factory. 


Case, — This  is  an  action  brought  by  Mr. 
'John  Doyle,  Manager,  on  behalf  of  the  Ben- 
':gal  Indigo  Company,  to  recover  Rs.  32-14-7, 
itbe  balance  due  by  the  defendant  (as  heir  of 
bis  father  and  uncle)  in  an  account  stated 
with  the  Factory. 

The  first  plea  raised  is  that  of  limitation. 
The  defendant's  vakeel  first  urged  that  the 
three  years'  limit,  contained  in  Clauses  9  and 
10,  Section  i,  Act  XIV.  of  1859,  ^'^  appli- 
cable to  these  cases,  but  he  is  clearly  wrong 
on  this  point.  The  period  of  limitation  by 
which  they  will  be  ruled  is  that  found  in 
Clause  16  of  the  same  Section,  viz,^  six  years, 
inasmuch  as  no  other  limitation  is  expressly 
provided  by  the  law  for  actions  on  accounts. 

It  must  be  now  seen  whether  this  suit  is 
after  time,  allowing  six  years  as  the  period 
within  which  it  should  be  brought.  It  is  ad- 
mitted that  there  were  no  mutual  transactions 
between  the  Factory  and  Monoo  and  Hanif 
(father  and  uncle  of  the  defendant)  during  the 
years  1 859-60.  In  fact,  the  last  mutual  transac- 
'  tions  were  in  1858,  and  the  accounts  of  1858  are 
alleged  to  have  been  made  up  on  9th  January 
1859,  and  a  balance  struck  in  the  presence  of 
Monoo  and  Hanif. 


If  the  time  of  limitation  is  to  be  calculated 
from  9th  January  1859,  the  date  of  the  ac- 
count being  stated,  the  suit  is  clearly  barred 
as  not  having  been  instituted  till  May  1865. 

There  are,  however,  two  points  urged  as 
sufficient  to  take  the  case  but  of  the  Sta-* 
tute  : — Firsty  it  is  alleged  that,  on  the  22nd 
December  i860,  Monoo  and  Hanif  were 
again  at  the  Factory,  and,  having  heard  the 
account  read  out,  verbally  admitted  the  bal« 
ance,  which  was  struck  on  the  9th  January 
1859.  Secondy  that,  subsequent  to  2 and 
December  1 860,  they  got  four  annas  worth  of 
Indigo  seed,  which,  added  to  Rs.  32-10-7,  the 
balance  of  January  1859,  makestheamoantof 
the  present  claim.  The  last  point  may  be 
briefly  disposed  of.  The  four  annas  worth  of 
seed  was  not  included  in  the  account  stated  on 
the  22nd  December  i860,  and  therefore  could 
not  be  used  to  keep  alive  any  of  the  items  of 
that  account. 

The  transaction  of  the  22nd  December  i860 
requires,  however,  a  few  more  remarks.  It  can- 
not be  said  to  have  been  a  statement  or  adjust- 
ment of  accounts,  for  such  an  adjustment  was 
made  on  the  9th  January  1859;  and  reading' 
over  the  same  balance  then  struck,  and  a 
verbal  admission  of  its  correctness,  cannot 
amount  to  a  fresh  statement  or  adjustment 
of  accounts,  so  as  to  create  a  new  period 
of  limitat'ron.  Again,  it  is  admittea  that 
the  parties,  Monoo  and  Hanif,  did  not  sign 
the  accounts  produced  in  December  i86o. 
There  was,  therefore,  no  acknowledgment  in 
writing  within  the  meaning  of  Section  4,  Act 
XIV.  of  1859  (the  extension  of  Lord  Ten- 
terden's  Act  to  India),  which  could  create  a 
new  period  of  limitation. 

For  these  reasons  I  am  of  opinion  that  the 
transaction  of  the  22nd  December  i860  could 
have  no  legal  effect ;  that  the  cause  of  action 
accrued  on  9th  January  1859,  when  the 
adjustment  was  made  between  the  parties;  and 
that  this  suit  is,  therefore,  barred  as  not  hav- 
ing been  instituted  till  more  than  six  years 
after  this  latter  date. '  I  give  judgment  for  the 
defendant,  contingent  on  the  opinion  of  the 
High  Court  coinciding  with  the  above  decision 
on  the  point  in  question. 

Judgment  of  the  High  Court, — ^The  ac- 
counts were  made  up,  and  a  balance  against 
the  ryots  was  struck,  they  being  present  and 
consenting,  in  January  1859, 

There  were  no  other  transactions  nntil  De- 
cember i860,  when  the  account  was,  it  is 
stated,  again  read  over^  smd  th^  ryots  verbally 
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admitted  the  same  balance.  Some  time 
after  the  last  date,  four  annas  worth  of  In- 
digo seed  was,  it  is  said,  advanced  to  the 
ryots.  Assuming  that  Clause  i6,  Section  i  of 
Act  XIV.  of  1859,  governs  the  case,  we  think 
the  Judge  rightly  held  that  the  suit  was 
barred  by  limitation,  more  than  six  years  hav- 
ing elapsed  from  the  accruing  of  the  cause  of 
action.  The  verbal  admission  made  in  Decem- 
ber i860  by  the  ryots,  on  hearing  the  ac- 
counts again  read,  is  of  no  avail  to  prevent 
the  bar,  nor  was  the  subsequent  advance  of 
seed  of  anv  effect  whatever  in  preserving  any 
former  right  of  suit. 

The  8th  Section  of  the  Act,  which  relates 
lo  the  computation  of  the  period  of  limitation 
in  suits  for  balance  of  accounts  current  be- 
tween merchants  and  traders  who  have  had 
mutual  dealings,  is  wholly  inapplicable  to  the 
present  case. 

Mr.  Allan  referred  us  to  the  9th  Clause 
of  Section  i.  The  facts  of  the  case  do  not, 
in  our  opinion,  admit  of  application  of  that 
Clause^  and  even  assuming  here  a  breach 
of  contract  within  its  provisions,  this  suit 
is  not  brought  in  due  time,  viz.,  within 
three  years  from  the  time  when  the  money 
became  due,  or  the  breach  occurred. 


The  18th  August  1865. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges. 

m 

Jurisdiction  (of  Small  Cause  Court)— Suit  for 
damages  not  exceeding  500  Rs.  under  a  kuboo- 
leut  under  which  higher  damages  may  be  pay- 
able—Cause -of  Action  (Refusal  to  perform 
contract)— Onus  probandi. 

References  to  the  High  Court  by  Mr,  C,  D. 
Linton,  Judge  of  the  Small  Cause  Court  of 
Meherpore. 

J.  W.  Smith,  Plaintiff, 

versus 

Gopal  Sheikh  and  others,  Defendants, 

The  jurisdiction  of  a  Small  Cause  Court  in  a  suit 
on  a  kubooleut  for  damages  not  exceeding  500 
rupees  is  not  affected,  because  damages  exceeding 
that  sum  may  be  payable  under  the  same  kubooleut 

Where  the  refusal  to  perform  a  '^ontract  can 
be  proved  by  evidence,  which  shows  that  a  party 
has  utteriy  renounced  the  contract,  or  has  put  it 
O^t  Of  his  own  power  to  |>etfor«  it,  the  injured 
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party  may  at  his  option  sue  at  once,  or  wait  till  the 
time  when  the  act  was  to  be  done.  But  the  oina 
probandi  in  such  a  case  is  on  the  plaintiff. 

Case.—TKB.  plaintiflF  in  this  case  sued  the 
defendant  for  damages  on  account  of  breach 
of  contract  committed  by  the  latter  by  not 
cultivating  certain  quantities  of  land  with 
the  Indigo  plant  in  the  year  1863.  He 
claimed  by  his  plaint  at  the  rate  of  lo  rupees 
per  beegah,  for  10  beegahs,  viz.,  100  mptti, 
the  sum  which  defendant  agreed  to  pay  is 
stated  in  the  kubooleut  herewith  sent 

The  defendant  denied  the  contract  and 
receipt  of  the  advance  mentioned   thcrem, 
and  the  three  following  preliminary  objec- 
tions were  taken  by  his  pleader  in  bar  of  the 
suit,  viz.,  istly,  that  the  kubooleut  did  not 
bear    a    sufficient    stamp ;    2ndly,    that  the 
Small  Cause  Court  had  no  jurisdiction  to  17 
the  case,  because  the  amount  of  damages  ai 
laid   in  plaint,  if  taken  for  ten  years  (the 
term  mentioned  in  the  kubooleut  for  sowing 
Indigo),   would   exceed   the  amount  cogni- 
zable by  the  said  Court,  and  the  defendant 
repudiated  the  kubooleut  itself;  and,  y£y, 
that  damages  could   not  be   recovered  /or 
1863,  as  it  appears  from  the  wording  of  the 
kubooleut  that  the  defendant  was  to  culti- 
vate his  marked  and  measured  land  between 
I  St    September   and    30th   Novembe-,  and 
sow  Indigo  thereon ;  and  it  is  not  distincdy 
stated  in  the  kubooleut  if  in  September  of 
1863,  or  in  September  of  1864,  the  plant 
was  to  be  delivered. 

I    overruled    the   first   objection  on  the 
ground  that,  in  calculating  the  value  of  the 
subject-matter  of  the  contract,  regard  must 
be  had  to  the  consideration  or  immediate  in- 
ducement for  the  undertaking  or  promise 
sought  to  be  enforced,  and  not  the  value  of 
the  thing  concerning  which  the  contract  has 
been  made ;  for,  if  the  consideration  does  not 
exceed  50  rupees,  it  falls  within  the  operadon 
of  Section  4,  Schedule  A  of  Act  X.  of  1861; 
and  that  the  proper  stamp  is  the  stamp  wfakh 
the  kubooleut  bears,  viz.,  one  anna,  although 
the  subject-matter  of  it,  or  the  thing  to  which 
it  relates,  or  the  payment  of  10  rnpees  per 
beegah,  which  I  have,  on  the  evidence  In 
the  case,  treated  as  a  penally,  may  far  exceed 
that  value,  and  the  breach  of  it  may  conM- 
quently  give  rise  to  a  claim  for  damages  far 
surpassing  50  rupees ;  but  if  the  High  Court 
should   be  of   opinion   that   the   kubooleot 
ought  to  bear  a  higher  stamp  than  it  already 
bears,  the  plaintiff  has  expressed  his  willing- 
ness to  pay  the  same. 

I  overruled  the  second  objection  on  Ac 
following  ground  ;  As  a  «uit  for  damage! 
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for  loo  rupees,  it  i3  properly  brought  ii>  this 
C^ourt,  as  Sections  o  and  7  of  Act  XL  of 
1865  enacts: — 

6.  "The  following  are  the  suits  which 
"  shall  be  cognizable  by  Courts  of  Small 
*'  Causes,  namely,  claims  for  money  due  on 
"  bond  or  other  contract,  or  for  rent,  or  for 
"  personal  property,  or  for  the  value  of  such 
"  property,  or  for  damages,  when  the  debt, 
"  damage,  or  demand,  does  not  exceed  in 
"  amount  or  value  the  sum  of  500  rupees, 
•'  whether  in  balance  of  account  or  otherwise, 
"  pro\'ided  that  no  action  shall  lie  in  any  such 
"  Court  :— 

(i .) — "  On  a  balance  of  partnership  account, 
"  unless  the  jbalance  shall  have  been  struck 
"  by  the  parties  or  their  agents. 

(3.) — "  For  a  share  or  part  of  a  share  under 
*♦  an  intestacy,  or  for  a  legacy  or  part  of  a 
iegacy  under  a  will. 

(3.) — **  For  the   recovery  of  damages  on 
account  of  an  alleged  personal  injury,  unless 
actual  pecuniary  damage  shall  have  resulted 
"  from  the  injury. 

(4.) — "  For  any  claim  for  the  rent  of  land, 
**  or  other  claim  for  which  a  suit  may  now 
"  be  brought  before  a  Revenue  Officer,  unless, 
"  as  regards  arrears  of  rent  for  which  such 
suit  may  be  brought,  the  Judge  of  the  Court 
of  Small  Causes  shall  have  been  expressly 
**  invested  by  the  Local  Government  with 
'*  jurisdiction  over  claims  to  such  arrears. 

7. — •*  The  Local  Government  may  extend 
"  the  jurisdiction  of  any  Court  of  Small 
"  Causes  in  suits  of  the  nature  described  in 
the  last  preceding  Section,  and  thereby 
made  cognizable  by  Courts  of  Small  Causes 
to  an  amount  not  exceeding  1,000  rupees." 

But  as  it  was  impossible  to  pronounce 
\ybether  the  plaintiff  was  entitled  to  damages 
or  not,  until  it  was  settled  whether  the 
kubooleut  filed  was  genuine  or  not,  I  held  that 
it  was  competent  for  me  to  consider  that  ques- 
tion, and  that  an  objection  to  the  genuineness 
q{  the  kubooleut  was  not  sufficient  to  take 
the  decision  of  the  case  out  of  my  hands, 
the  damages  claimed  being  under  500  rupees. 
Had  the  kubooleut  provided  for  payment  of 
a  9pn^  i'n  soUda^  exceeding  the  amount  cog- 
nizable by  this  Court,  and  that  sum  was  pay- 
able by  instalments,  and  default  had  been  made 
in  payment  of  the  first  instalment,  and  an 
action  had  been  brought  in  this  Court  for  the 
said  instalment,  and  the  defendant  had  repu- 
diated the  contract  itself,  1  think  in  that  case 
i  shoul4  bave  held  that  I  had  no  jurisdiction 
in  t^  fnatter^  as  the  whole  amoiuxu  of  the 
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contract,  indeed  the  contract  itself,  would 
have  been  disputed,  and,  to  ascertain  the 
grounds  on  which  the  defendant  disputed  the 
amount,  it  would  be  necessary  to  go  into  the 
matter  of  the  whole  contract,  which,  I  think, 
I  would  have  had  nQ  power  to  do.  But  the 
present  case  appears  to  me  to  be  different, 
and  is,  in  my  opinion,  cognizable  by  this 
Court.  The  third  objection  has  been  over- 
ruled, on  the  ground  that  it  is  not  mentioned 
in  the  kubooleut  that,  in  the  September  of 
1863,  the  Indigo  was  to  be  cut  and  deliver^(} 
to  the  Factory,  and  the  evidence  in  the  case 
has  proved  that  the  Indigo  sown  in  1863  is 
to  be  cut  and  delivered  in  the  September  of 

1864. 

The  above  objections  have  been  (subject 
to  the  opinion  of  the  High  Court)  overruledy 
and  a  decree  passed  on  the  merits  of  the  case 
in  plaintiff's  favor  for  the  actual  loss  sustained 
by  him. 

Case  Na,  988  of  1865^ — The  objections  arfi 
the  same  in  this  case,  with  the  further  object- 
tion  thai  the  action  is  premature,  inasnjuch  a$ 
the  Indigo  to  be  sown  in  1864  is,  according  tp 
the  plaintiff's  own  showing,  to  be  delivered  in 
September  1865,  and  I  have  overruled  this 
objection,  as  it  is  proved  that  defendant  did 
not  sow  Indigo  between  September  an4  No- 
vember 1 864,' nor  has  the  defendant  shown  or 
proved  that  he  is  or  will  be  in  a  position  tp 
deliver  Indigo  plant  in  September  of  1865 
— Indigo  plant  not  being  a  marketable  article. 
In  the  case  of  Philpotts  v,  Evans,  5  M.  and 
W.  475,  Parke,  B.,  stated  his  opinion  that  no 
action  would  have  lain  for  breach  of  contract 
upon  the  mere  receipt  of  the  notice  (1*.  ^.,  no- 
tice from  defendant  to  plaintiff  that  he  could 
not  accept  corn  if  delivered),  but  that  the 
plaintiff  was  bound  to  wait  until  the  time 
arrived  for  delivery  of  the  wheat  to  see 
whether  the  defendant  would  then  receive  it. 
This  position,  however,  was  denied  by  the' 
Queen's  Bench,  and  they  have  laid  it  down  that 
where  a  refusal  to  perform  a  contract  can  bo 
proved  by  evidence,  which  shows  that  the 
party  has  utterly  renounced  the  contract,  or 
has  put  it  out  of  his  own  power  to  perform 
it,  the  injured  party  may  at  his  option  sue  at 
once,  or  wait  till  the  time  when  the  act  was 
to  be  done.  (^Sa  Hochster  v.  DeLatour,  % 
E.  and  B.  678;. 

Case  No.  28^  of  i86§, — Besides  the 
above  preliminary  objections,  a  further  ob- 
jection taken  in  this  case  is,  that  the  kuboo- 
leut, the  subjeot  of  action,  is  not  a  valid  one  in 
the  eye  of  the  law,  for  its  terms  are  one-sided^ 
and  there  is  no  mutuality  or  reciprocity  of 
contract  or  liability. 
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■  The  contract,  as  drawn  up,  is^in  form  uni- 
lateral or  one-sided ;  that  though  such  is  its 
form,  it  is  essentially  a  bi-lateral  contract,  by 
which  both  parties  have  become  bound  to  each 
other,  the  one  expressly,  the  other  by  impli- 
cation. There  is  an  implied  agreement  in- 
deed in  every  contract,  that  the  parties  will 
severally  perform  what  justice  requires  of 
them  in  fulfilment  of,  or  rather  as  a  conse- 
quence of,  the  stipulation  actually  expressed. 
It  follows  that  in  the  present  contract,  if  the 
party  whose  obligations  are  implied  rather 
than  expressed,  fails  or  refuses  to  perform  his 
part  of  the  agreement,  he  will  be  liable  to 
pay  to  the  other  contracting  party  such 
damages  as  her  has  sustained  by  such  neglect 
or  refusal,  and  an  agreement  to  do  so  will  be 
implied. 

Under  this  view,  looking  solely  to  the 
nature  of  the  agreement,  I  am  of  opinion 
that  it  discloses  a  mutuality  of  assent  and 
obligation,  and  is,  therefore,  a  valid  contract. 
Moreover,  in  the  present  instance,  it  appears 
that  a  valuable  consideration  in  the  shape  of 
ttioney  advance  was  paid  by  the  plaintiff  in 
the  year  1863  on  account  of  the  particular 
service  which  the  defendant  had  agreed  to 
render,  and  which  he  has  failed  to  perform, 
and  this  payment  is  also  sufficient  consider- 
ation to  support  the  present  contract  so  far 
as  it  is  before  the  Court. 

The  original  plaint  and  contract  in  the 
first  case  are  herewith  sent.  The  plaint 
and  contract  in  the  other  case  seem  similar. 

Judgment  of  the  High  Court, — The 
kubooleut  was  sufficiently  stamped  under  the 
provisions  of  the  Stamp  Act,  which  is  referred 
to  in  the  judgment. 

The  suit  is  within  the  jurisdiction  of  the 
Court,  for  the  amount  of  damages  which  the 
plaintiff  sues  to  recover  does  not  exceed  500 
rupees.  It  in  no  way  affects  the  Court's  juris- 
diction in  this  suit,  that  damages,  larger  in 
amount  than  500  rupees,  may  possibly  become 
payable  under  this  kubooleut ;  in  the  present 
suit,  the  plaintiff's  claim  does  not  exceed 
that  sum. 

The  kubooleut  was  given  in  August  1863. 
We  have  not  a  copy  of  the  plaint ;  but  we 
understand  that  the  plaintiff's  claim  in  the 
first  of  the  two  suits  is  for  the  omission  to 
cultivate  during  the  immediately  subsequent 
year  of  cultivation,  and  to  deliver  the  plant 
in  due  time,  that  is,  as  the  evidence  shows, 
in  or  about  September  1864.  If  the  evidence 
shows  that  this  is  the  nature  of  the  plaintiff's 
claim,  the  Judge  should  decree  in  accord- 
ance therewith,  taking  due    care  that  the 


plaint,  evidence,  and  decree,  are  in  coo- 
form  ity,  one  with  another;  and  that  the 
latter  distinctly  shows  the  sum  awarded, 
and  the  period  for  which  the  damage  was 
awarded.  The  kubooleut  contains  nothing 
to  render  doubtful  to  what  years  and  sea- 
sons its  provisions  relate. 

In  the  second  suit,  in  which  damages  are 
claimed  for  the  omission  to  cultivate  and 
deliver  Indigo  plant  for  the  Indigo  year, 
1864-65,  we  think  that  the  objection »  that 
the  suit  was  prematurely  instituted,  is  a 
valid  one.  This  suit  was  instituted  in  April 
last.  The  Judge  of  the  Small  Cause  Comt 
states :  '^  I  have  overruled  this  objection,  as 
"it  is  proved  that  defendant  did  not  sow 
''  Indigo  between  September  and  Novem- 
''berof  1864,  nor  has  the  defendant  shown 
"or  proved  that  he  is,  or  will  be,  in  a  posi- 
"  tion  to  deliver  Indigo  plant  in  September 
*•  of  1865 — Indigo  plant  not  being  a  market- 
"  able  article." 

According  to  the  rule  of  English  law,  to 
which  the  Judge  refers,  and  which  may 
perhaps  fairly  be  applied  in  this  coondj, 
where  a  refusal  to  perform  a  contnct  can 
be  proved  by  evidence  which  shows  that 
the  party  has  utterly  renounced  the  cottUact, 
or  has  put  it  out  of  his  own  power  to  per- 
form  it,  the  injured  party  may,  at  his  option, 
sue  at  once,  or  wait  till  the  time  when  the 
act  was  to  be  done. 

The  rule,  as  stated,  applies  when  the  con- 
tract has  been  renounced,  or  the  defendant 
has  disabled  himself  from  performance.    All 
that  appears  in  the  present  case  is,  that  the 
defendant  did  not  sow  between  the  months 
of    September    and    November    1864.     He 
may  have  broken   his  engagement  in  this 
and  in  other  respects,  but  such  breaches  are 
not  equivalent  to  a  renunciation  of  the  con- 
tract.   The  Judge  observes  that  the  defend-^ 
ant  has  not  proved  that  he  is  or  will  be  in  a 
position  to  deliver  Indigo  plant  in  September 
1865.     It  is  for  the  plaintiff  to  prove  what- 
ever is  requisite  to  enable  him  to  maintain 
his  suit  as  brought,  and  this  he  has  failed  to 
do.     He  has  shown  neither  a  renunciation  of 
the  contract  by  the  defendant,  nor  that  the 
defendant  has  put  it  out  of  his  own  power 
to  perform    it.      It   was   admitted    on   the 
argument  before  us  that  the  ryot  might,  by 
sowing  seed  at  a  time  subsequently  to  the 
date  of  the  commencement  of  this  suit,  grow 
Indigo    plant    for   delivery    in    September. 
Whether  he  has,  in  fact,  done  so  or  not,  or 
whether  a  delivery  by    him  of  Indigo  pur- 
chased elsewhere,  or  the  produce  of  other 
lands,  would  be  in  strict  law  a  compliance 
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with  his  kubooleut,  it  is  needless  now  to 
consider.  The  question  before  us  is,  whether, 
upon  the  facts  stated,  the  suit  can  be  main- 
tained under  the  rule  of  law  which  is  referred 
to,  and  we  are  of  opinion  that  it  cannot,  the 
plaintiff  having  failed  to  show  such  circum- 
stances as  are  requisite  to  render  the  rule 
applicable.  We  have  not  failed  to  observe 
that  the  defendant  denied  the  contract,  but 
this  was  after  suit  brought,  and  was  not  a 
renunciation,  such  as  the  rule  contemplates. 
The  objection  of  want  of  mutuality  has 
already  been  held  not  to  apply  to  a  contract 
in  substance  like  this.  (*SV^  Watson  vs» 
Annndo  Sirdar,  a  case  decided  by  the  Sudder 
Court,  5th  October  1861.) 


The  1 8th  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Contracts  between  Zemindars  and  Pntneedars 
under  Section  zo,  Reg^ulation  XX.  of  18x7  (not 
affected  by  Act  VIII.  of  1862,  B.  C.)— Mainte- 
nance of  Zemindary  Daks. 

Reference  to  the  High  Court  by  Mr,  C  D, 
Field,  Officiating  Judge  of  the  Principal 
Court  of  Small  Causes  of  Jessore, 

Saroda  Soondery  Debea,  Plaintiff, 

versus 

Wooma  Churn  Sircar,  Defendant, 

The  terms  of  a  contract  made  while  Section  10,  Regu- 
lation XX.,  18171  was  in  force  between  a  zemindar  and 
his  putnee-lessees,  having  imposed  on  the  latter  the 
charge  of  the  maintenance  of  the  zemindary  d&k,  this 
liability  is  not  affected  by  the  subsequent  repeal  of  the 
Regulation  by  Act  VIII.  of  1862,  B.  C. 

Ccue  No,  1^33, — In  this  case  the  plaintiff, 
as  zemindaTi  relying  on  a  clause  in  the  put- 


nee  lease,  sues  the  defendant,  her  putnee- 
lessee,  to  recover  the  sum  of  rupees  8-8,  being 
zemindary  dik  tax  paid  by  the  lessor  under 
Act  VIII.  (B.  C.)  of  1862.  The  defendant 
holds  an  eight-anna  share  of  six  mouzahs, 
the  sudder  jumma  of  which  proportioned 
to  his  share  is  rupees  661 -3- 13.  The  sudder 
jumma  of  these  mouzahs  was  fixed  at  the 
time  of  the  Permanent  Settlement,  and  is  ad- 
mitted between  the  parties.  P'or  the  year 
1863,  rupees  5-1-9,  being* the  amount  actual- 
ly paid  at  an  assessed  rate  of  1 2^  annas  per 
cent.,  and  for  the  year  1864,  rupees  36-3, 
the  amount  paid  for  a  portion  of  the  year 
at  an  assessed  rate  of  8  annas  per  cent.,  are 
the  items  which  make  up  the  claim,  and 
there  is  no  dispute  as  to  the  correctness  of  the 
calculation,  or  as  to  the  actual  payment  by 
the  zemindar  of  these  sums. 

The  defence  consists  of  an  objection  to  the 
'  jurisdiction  of  this  Court  and  a  demurrer. 
I  It  is  urged — ist,  that  the  case  should  have 
,  been  brought  in  the  Revenue  Court,  as  it  is 
in  the  nature  of  a  claim  for  rent ;  2ndy  that 
defendant  is  not  liable  under  the  terms  of  his 
lease. 


ist. — And  now  of  these  in  order.  If  the 
suit  were  cognizable  in  the  Revenue  Courts, 
it  would  be  so  cognizable  on  the  ground  that 
it  falls'  within  the  purview  of  Clause  4,  Sec- 
tion 23,  Act  X.  of  1859  :  for  there  is  no  other 
portion  of  the  law  that  can  apply.  It  seems 
to  me  that  the  words  "  or  the  like  "  in  that 
Clause  do  not  include  a  claim  like  the  present 
one.  In  the  first  place  the  sum  sought  to  be 
recovered  is  not  rent  as  such.  It  is  a  sum 
alleged  to  be  recoverable  by  virtue  of  a  sti- 
pulation, which  certainly  is  contained  in  a 
lease,  and  which,  if  not  so  contained,  could 
not  be  argued  for  a  moment  to  bring  the  case 
within  the  jurisdiction  of  the  Revenue  Courts. 
It  would  as  fairly  be  contended  that  an  action 
for  damages  for  breach  of  any  other  covenant 
in  a  lease  should  be  brought  in  the  Revenue 
Court,  because  such  covenant  is  connected 
with,  or  relates  to,  land.  That  such  is  not 
the  case  will  clearly  appear  from  the  Cases 
No.  506  of  1862,  Gooroo  "Persaud  Sircar, 
appellant,  19th  March  1863,  ^^^  No.  402  Of 
1863,  Alum  Chunder  Shaw  Chowdhoory  and 
others,  appellants,  22nd  March  1864.  From 
the  numerous  cases  decided  as  falling  or  not 
falling  within  the  meaning  of  Clause  4, 
Section  23,  Act  X.  of  1859,  the  principle  Is, 
I  think,  deducible  that  rent  can  be  sued  for 
|m  rent  in  the  Revenue  Coorts,  but  wh»n 
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Oth^r  claims  are  linked  with  that  for  rent, 
the  Suit  must  be  brought  in  the  Civil  Court. 
{See  the  cases  collected  in  my  Rent  Law 
Procedure  in  Bengal,  p.  40).  The  pre- 
sent claim  not  being  for  rent  at  all  as  rent, 
I  hold  that  the  Revenue  Court  has  not  juris- 
diction, and  that  the  suit  is  properly  brought 
iti  the  Small  Cause  Court. 

2nd, — With  respect  to  the  ground  on 
which  the  defen(iant  demurs  to  plaintiff's 
claim,  it  will  be  necessary  to  recur  to  the 
Clause  in  the  lease  on  which  the  plaintiff 
founds  his  right  to  recover.  It  runs  as 
follows:  "According  to  the  orders  of  the 
"Hakeems,  whatever  putwaries,  chowkee- 
^'  dars,  or  d^k  stages  now  are,  or  may  here- 
*'  after  be,  should  it  be  necessary  to  remove 
"or  appoint  or  establish  such,  I  shall  do  it 
"according  to  usage,  and  their  pay  and 
"expenditure  whatever  it  may  be,  it  shall 
I*  be  my  duty  to  disburse,  and  such  shall 
"have  no  connection  with  your  sircar." 
Lower  down  in  the  lease  occurs  the  follow- 
ing Clause:  "And  on  account  of  rent  or 
'*  other  matters,  whatever  orders  may  from 
"tilne  to  time  be  made  on  the  zemindar  by 
"Government,  shall  have  equal  application 
"  to  my  putnee  talook." 

For  the  diefendant  it  is  argued  that, 
by  the  above  stipulations,  he  only  cove- 
nanted to  pay  dik  runners,  if  any  re- 
quisitions should  be  made  for  them  by 
the  Magistrate  in  consequence  of  the  dsik 
being  conveyed  through  the  lands  comprised 
in  his  putnee  lease.  It  was  certainly  the 
ctistom  under  Clause  4,  Section  10,  Regulation 
XX.  of  181 7,  to  call  upon  those  landholders 
only  to  supply  dik-runners,  through  or  near 
whose  lands  the  line  of  d^k  ran,  and  the 
argument  has  some  semblance  of  reason- 
ableness, looking  to  this  custom.  It  is  admit- 
ted that  the  d&k  passes  near,  but  not  through 
the  lands  contained  in  the  putnee  lease,  and 
it  is  also  admitted  that  no  requisition  for 
d&k-ruhners  has  ever  been  made  on  the 
defendant  since  the  grant  of  the  lease  in 
X253,  while  the  line  of  dik  had  remained 
stationary.  That  such  was  the  custom  in 
most  districts,  I  believe  to  be  a  fact;  but 
that  such  a  custom  was  not  warranted  by 
the  express  wording  of  Clause  4,  Section  10, 
Regulation  XX.  of  1817,  will  be  very  clear 
from  a  perusal  of  the  law.  The  support 
of  the  zemindary  d&k  was  a  public  burden, 
and,  as  such,  distributable  over  the  entire 
of  the  land,  every  part  of  which  was  as 
chargeable  therewith  aa  with  the  Govern- 


ment Revenue.  Section  5,  Act  VIII. 
(B.  C.)  of  1863,  therefore,  introduced  no 
new  principle  when  the  charges  for  this  head 
were  so  expressly  distributed  by  being 
apportioned  rateably  on  the  Sudder  Jumna 
of  the  parties  declared  liable  to  pay  tke 
tax. 

Under  English  law,  "there  are,"  writes 
Mr.  Chitty  in  his  work  On  Contracts,  page 
311,  "certain  tates  and  rates  whi<±, 
"though  primarily  chargeable  on  titt 
"tenant,  yet,  if  the  demise  contain  no  pfo- 
"vision  to  the  contrary,  must  be  ultimately 
"borne  by  the  landlord;  whilst  thert  ait 
"others  which  the  tenant  even,  as  between 
"  himself  and  his  landlord,  is  impliedly  bound 
"  to  discharge."  The  tenant  may,  however, 
become  liable  to  bear  the  burden  of  taxes 
which  would  otherwise  be  payable  by  the 
landlord,  and  might  be  deducted  from  tbe 
rent  by  entering  into  a  contract  to  pay 
them,  and  this  contract  need  not  be  in  ex- 
press terms,  for  any  words  skewing  clearly 
thai  the  landlord  was  to  have  the  full  rent 
reserved  without  any  deduction  in  respect 
of  charges  upon  the  premises  are  sa&deut 
to  fix  the  "tenant."  This  is  a  reasonable 
principle,  and  can  be  fairly  applied  in  tbe 
present  case;  the  tax  or  rate  is  one  iot 
which  the  landlord  is  primarily  liable,  as 
being  payable  by  those  only  who  pay 
revenue  direct  to  Government  {vide  Section 
3,  Act  VIII.  [B.  C]  of  1862);  are  then 
the  terms  of  the  contract  sufficient  to  make 
the  lessee  liable?  The  lease  being  drawn 
many  years  before  Afct  VIIL  (B.  C.)  of 
1 862  was  passed,  the  lessor  could  have  made 
no  express  provision  for  the  rate  assessed 
under  this  Act;  but  I  think  the  Clauses 
quoted  above,  and  the  whole  tenor  of  the 
instrument,  show  that,  at  the  time  the  lease 
was  drawn,  it  was  mutually  understood  by 
both  parties  that  the  zemindar  ^-as  to  have 
the  whole  of  the  reserved  rent,  and  that  future 
claims  by  Government  were  to  fall  on  tbe 
lessee.  There  is  a  covenant  that  no  deduc- 
tion of  the  rent,  reserved,  was  ever  to  be 
asked  or  allowed  on  account  of  unfavorable 
seasons  or  any  other  cause  which  iiavors 
this  view.  Although  for  several  years  tkc 
putneedar  has  not  been  called  upon  lo  pav 
any  of  the  charges  mentioned  in  tiie  lease. 
yet  he  cannot  now  justly  argue  that  be 
should  lUTt,  therefore,  be  ever  called  upon  lo 
pay  them.  The  action  of  Government  in 
imposing  a  new  burden  was  a  contingencr 
contemplated,  and  was  a  condition  precedent 
to  the  zemindar's  right  to  sue.    As 
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IS  Government  imposed  the  tax,  the  zemin- 
lar,  rel}ing  on  the  Clause  in  his  lease,  came 
Into  Court,  and  no  laches  are  attributable  to 
lim.     It  is  admitted  that  the  zemindar  has 
lore  to  pay  now  than  he  had   under  the 
former  system  for  the  maintenance  of  the 
:emindary  dik,  and  I  think  he  may  fairly 
pall   upon   the   putneedar  to  ad  up  to  his 
ligreement,  now  that  an  increase  of  expendi- 
ture has  taken  place  with  respect  to  one  of 
~ke  items  contemplated  by  the  lease.    It  must 
>e  observed  that,  if  the  putneedar  be  not  held 
jiable  in  the  present  case,  he  cannot  be  called 
ipon  to  pay  anything  in  the  present  state  of 
'le  law ;  and  the  covenant  in  his  lease,  as 
ir  as  it  concerns  this  item,  will  have  no  effect. 

Under  this  view  of  the  case,  I  gave  judg- 
ment for  the  plaintiff,  contingent  on  the  deci- 
^sion  of  the  High  Court  supporting , my  finding 
on  the  two  points  raised  by  the  defendant. 

I  refer  the  case  to  the  High  Court,  as  the 
point  is  one  of  some  importance,  and  there 
are  three  other  cases  depending  upon  its  de- 
cision, which  will  doubtless  form  a  precedent 
for  several  similar  cases  in  this  district. 


Saroda  Soondery  Dabea,  Plaintiff, 

versus 

Tarinee  Churn  Shah,  Defendant. 

C(ue  No,  1733. — This  case  differs  slightly 
from  Case  No.  1733,  so  I  have  thought  it 
better  to  refer  to  it  separately.  Plaintiff's 
cause  of  action,  as  founded  on  the  Clause  in 
the  putnee  lease,  is  by  no  means  sd  clear  as 
in  the  former  case.  There  is  no  special  men- 
tion of  dik  stages,  and  it  has  been  urged  that, 
even  if  by  reason  of  such  special  mention  in 
the  lease  the  former  action  could  be  sustain- 
edt  yet  the  present  action  is  not  sustainable 
by  reason  of  the  absence  of  all  such  special 
mention.  The  Clause  in  the  present  lease  is 
worded  thus  generally : — 

"  Any  requisitions  or  orders  that  may  issue 
"from  the  Civil,  Criminal,  or  Revenue  Au- 
"  thorities  on  the  said  mouzahs  shall  be  com- 
"  plied  with  by  me,  and  any  expenses  that 
"  may  in  consequence  be  incurred  shall  be 
**  paid  by  me,  and  shall  have  no  concern  with 


«« 
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It  appears  to  me  that,  under  this  Clause,  the 
putneedar  would  have  had  to  pay  the  cost  of 
ddk-runners,  had  a  requisition  for  them  been 
made  on  the  zemindar  under  Clause  4,  Sec- 
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tion  10,  Regulation  XX.  of  1817,  and  that, 
althoug;h  dik  stages  or  runners  are  not  ex-' 
pressly  mentioned  in  the  lease,  yet  they  are 
within  the  probable  requisitions  from  the 
Criminal  Authorities  which  were  contem- 
plated by  the  contracting  parties  at  the  time 
of  making  the  contract.  The  zemindar  may 
plead  that  he  is,  by  a  change  in  the  wording 
of  the  law,  directly  made  liable  to  pay  what 
he  was  before  entitled  to  have  paid  by  the 
putneedar,  and  that,  on  the  equity  of  the 
case,  the  putneedar  is  bound  to  reimburse 
him,  as  the  law  never  intended  to  transfer 
the  liability,  0/  interfere  with  special  con- 
tracts between  landlords  and  lessees.  If  the 
plaintiff  in  the  former  case  is  held  entitled 
to  recover,  it  appears  to  me  that,  applying 
the  same  principles  to  the  present  case, 
the  present  plaintiff  is  equally  entitled  to  a 
decree. 

Judgment  of  the  High  Court, — In  these 
two  cases,  which  have  been  well  discussed  by 
the  Judge  of  the  Small  Cause  Court,  the 
matter  to  be  determined  in  each  case  is  the 
right  construction  of  the  contract  between  the 
zemindar  and  his  lessee.  The  charge  and 
duty  imposed  on  zemindars  and  others  by  the 
law  in  force  when  these  putnee  leases  were 
made  (Regulation  XX.,  181 7,  Section  10)  was 
altered  as  to  Bengal  by  Act  VIII.  of  1862  of 
the  Bengal  Council,  which  repealed  the  Re- 
gulation. By  the  new  law  the  Magistrate, 
and  not  the  zemindar,  appoints  and  pays  the 
dik-runners  by  whom  zemindaiy  diks  are 
conveyed,  and  express  provision  is  made  for 
rafsing  the  necessary  funds  by  assessment  of 
the  zemindars  and  other  persons  paying  re- 
venue direct  to  Government  in  respect  o| 
lands  situate  within  the  district.  The  old 
system  is  improved,  but  the  charge  in  an  al- 
tered form  still  remains,  and  there  is  nothing 
in  the  new  law  substantially  to  affect  the 
former  liability.  As  to  contracts  or  engage- 
ments made  or  to  be  made  by  zemindars  with 
any  persons  holding  under  them,  it  is  ex- 
pressly provided  by  Section  13  that  nothing 
in  the  Act  shall  in  any  way  affect  or  alter 
them. 

The  contract  in  one  of  these  cases  clearly 
imposed  on  the  lessee  the  charge  of  the  main- 
tenance of  the  zemindary  d^k  under  the  old 
Regulation,  and  is  in  such  terms  that  it  con- 
tinues equally  applicable  to  the  charge  as  it 
exists  under  the  new  law.  The  terms  of  the 
contract  are  distinct,  and  the  Act  itself 
reserves  expressly  all  rights  arising  from 
private  contracts.  We,  therefore,  agree  with 
the  Judge  in  this  case. 
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In  the  other  suit,  the  obligation  imposed 
by  the  Clause  in  the  lease  is  not  so  clearly 
defined.  The  lessee  undertakes  (as  is  stated 
in  the  case)  that  requisitions  and  orders  from 
the  Civil  and  Criminal  Authorities  on  the 
mouzahs  shall  be  complied  with  by  him,  and 
any  expenses  incurred  thereby  shall  be  paid 
by  him. 

The  words  of 

,  *  ^tiftn^  v9  c^^irtfa  ^  i'hichw  ^"Sr* 

^\U^^T^  ^-mw  ^pp^rru^ii  do ''norin''''our 

^X^  cihvi  ^tC9a  cgif^  TitR  c^  judgment  make 

JfTCif^  ^  %\^  V«?T^  f?f^  ^  the     putneedar 

tfs5  tfii^l  >s  Wili^f^'^a  ^tuT^  liable  to  the  pre- 

i^fir  cihwr^rni?  «2lf%  ^tr»r  c^  sent  zemindary 

«!  ^t^?  v«^M  Prft  >3  tr?5  dak  assessment. 

>?rw5l  5^3^  f^^  ^'Jtw  1        \  IS  doubtful  If 

the  terms  used 

would  under  the 

.    I  am  responsible  and  liable  qJ^}     ]^^     have 

for    the    costs   of    all    orders  rendered        the 
With   regard  to  these  villages  ,  ,. 

which   may  be    at    any    time  putneedar      Jia- 

TOSScd  by  Civil,  Criminal,  and  ble.      We  think 

Revenue  Courts  and  Autlior-  that  they  are  cer- 

't*®^'  tainly  insuffici- 

ent to  impose  on 
him  the  tax 
which  by  the  Act  is  now  imposed  on  the  ze- 
mindar. We  cannot,  therefore,  concur  io  the 
Court's  decision  in  this  case. 


The  19th  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Suit  for  damages  (by  lessor  against  third  party). 

Reference  to  the  High  Court  by  Mr,  C,  D, 
Lintony  Judge  of  the  Small  Cause  Court 
of  Chooadanga, 

Dheermoney  Dossee,  Plaintiff, 
versus 

m 

J.  C.  Croft,  Defendant. 

A  lessor  may  sue  a  third  party  for  damag^es  for  injury 
sustained  by  reason  of  excavations  made  by  the  defend- 
ant on  lands  leased  out  by  the  plaintifF  to  a  lessee. 

Case, — This  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  defendant  rupees 
31-12,  being  damages  alleged  to  have  been 
sustained  by  her,  owing  to  defendant's  having 
without  her  consent  excavated  i^  cottahs  of 
land  in  AUikdia  village,  which  is  her  zemin- 
dary-, putnee,  and  kaemia  izara,  and  having 
burnt  bricks  on  another  i^  cottahs. 

The  plaint  runs  as  follows  : — 


''  Mouzah  Munirampore  is  in  Tamif  Allik- 
'^dia,  which  is  my  zemindary,  putnee,  and 
"  kaemia  izara.  Defendant,  withoat  my  000- 
"sent,  in  the  month  of  Aughran  1271,  ex- 
''  cavated  i^  cottahs  of  land  as  per  boundaries 
''  at  foot,  situated  in  the  above  village,  from 
''Aughran  to  Falgoon,  and  prepared  about 
''  li  lakhs  of  bricks,  and  burnt  the  same 
"  bricks  on  another  i^  cottahs  of  land.  The 
''  land  to  the  quantity  of  3  cottahs  has  been 
"  damaged,  for  which  I  pray  for  compensatioo 
"of  rupees  31-12.'' 

And  the  damages  claimed  are  made  ap  thus: 

J?j.  A.  P. 

Wages  to  fill  up  7  pits  exca- 
vated ...  ...  24     o    0 

Rent  for  10  years  of  i^^  cottahs 
of  land  on  which  bricks  have 
been  burnt  and  made  useless...     o  12    0 

Price  of  earth  to  fill  up  ...     7     00 


Total        ...     Rs.     31   12    0 

The  defendant  admits  that  he  has  exca\-al- 
ed  I  \  cottahs,  and  burnt  bricks  on  another  i| 
cottahs,  in  AUikdia  village,  but  that  he  ^  so 
with  the  permission  of  Mr.  Hills,  the  tzardar 
of  the  said  village;  that  he  has  paid  Mr. 
Hills  100  rupees  on  account  of  any  lands  re- 
quired by  him  for  brick-making  purposes 
within  Mr.  Hills'  elaka;  that  he  is  not 
answerable  to  the  plaintiff  for  the  said  land 
so  excavated,  but  to  Mr.  Hills,  the  ucardar; 
and  that  the  damages  claimed  are  excessive, 
and  not  recoverable  in  the  mode  in  which 
they  are  claimed. 

The  evidence  in  support  of  the  defence  ii 
as  follows : — 

John  Henry  Jones  on  oath  satih : — I  am 
an  assistant  of  Mr.  Hills,  and  have  charge 
of  Peerpore  Factory.    This  letter,  bearing 
date  16th  March  1864,  bears  my  signature. 
and  it  was  written  by  me  at  Mr.  Hills'  re* 
quest.    The  lands  which  have  been  dog  by 
defendant  is  within  lands  held  by  Mr.  Hilk 
on  izara.     I  gave  no  authority  for  defendant 
to  dig  the  lands,  subject  of  action ;  the  lands 
mentioned  in  the  letter  were   lands  solely 
talookdary  or  zemindary,  which  Mr.   Hills 
had  full  power  to  giv'e  away  for  purposes  ci 
brick-making.     I    believe    I    expressed    to 
defendant,  as  also  to  Mr.  Dombal,  that  the 
AUikdia    lands    I    had    no  pow*er  to  give 
away.     I  went  on  one  occasion  with  defend- 
ant and  Dombal  to  a  place  near  the  river 
at     AUikdia,     where    they     were     making 
bricks,   and  which    impeded   the  road  ii 
carts  ifrom  AUikdia  to  Akondobaha,  and  I 
then  proposed  to  them  to  remove  the  brick* 
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making  place  to  a  place  lower  down  the 
river  to  some  potit  lands :  as  far  as  I  can 
remember »  somewhere  near  Hateekata.  This 
pofti  Jand;  to  the  best  of  my  belief,  was 
within  Mr.  Hills'  izara  lands,  and  I  believe 
the  bricks  were  afterwards  made  on  the 
potii  lands.  I  was  present  when  the  brick- 
kiln on  the  first-mentioned  lands  was  altered 
at  my  proposal.  The  Allikdia  lands  are 
Mr.  Hills'  izara  .lands.  I  have  received 
from  defendant  loo  rupees,  as  I  believe 
on  account  of  Gokulkhally.  I  believe  the 
lands  at  Gokulkhally  were  measured  before 
I  received  loo  rupees;  and  I  believe,  after 
measurement,  I  forwarded  the  measurement, 
and  asked  for  the  money.  Defendant  ob- 
jected to  the  measurement  I  forwarded  him, 
and  asked  for  a  measurement,  and  it  was 
re-measured,  as  I  hear,  in  Mr.  DombaFs 
presence.  I  was  not  personally  present  at 
either  of  the  measurements,  but  my  men 
were.  The  measurement,  as  far  as  I  remem- 
ber, was  less  than  the  original  measurement. 
I  don't  think  that  defendant  has  taken  any 
other  lands  than  that  measured  in  Gokul- 
khally, in  which  Mr.  Hills  has  zemindary 
or  talookdary  rights.  I  don't  remember 
when  Mr.  Dombal  paid  me  loo  rupees,  if 
he  then  said  that  amount  exceeded  the 
value  of  the  Gokulkhally  measured  lands. 

Examined. — Mr.  Hills  has  no  power  to 
dig  earth  in  his  izara,  or  authorize  any  other 
person  to  do  so. 

To  the  Court. — I  believe  it  was  under- 
stood that  defendant  was  to  take  up  lands 
in  Allikdia,  or  in  any  other  part  for  brick- 
making  purposes,  with  the  provision  that 
Mr.  Hills  had  the  power  to  allow  him  to 
do  so.  1  expressed  to  Mr.  Dombal,  as 
also  to  defendant,  that  Mr.  Hills  had  no 
power  to  allow  them  to  dig  lands  in  Allikdia. 
Defendant  had  taken  possession  of  lands 
m  Allikdia,  when  I  remonstrated,  and  then 
the  letter  filed  by  defendant  was  written 
by  me  at  Mr.  Hills'  request.  I  don't  re- 
member if  I  told  Mr.  Hills  that  defendant 
had  taken  lands  in  Allikdia ;  but  I  told  Mr. 
Hills,  would  he  consent  to  give  defendant 
lands  on  the  same  terms  as  Mr.  Smith. 
Mr.  Hills  did-  not  mention  to  me,  nor  I  to 
him,  what  particular  lands  were  to  be  made 
over. 

Henry  John  Christian  Croft  on  oath 
said  to  defendant's  Pleader. — I  don't  re- 
collect who  was  the  plaintiff  in  the  action 
against  me  for  value  of  trees  used,  and 
for  excavating  earth.  Mr.  Jones  did  inform 
me,  after  date  of  this  action,  that  plaintiff 


was  owner  of  the  lands,  subject  of  action, 
but  that  he  would  get  this  action  settled.       > 

yohn  Henry  Jones  re-called. — ^The  reason 
I  told  defendant  I  would  have  this  actioil 
settled  was  because,  from  what  defendant 
told  me,  I  understood  that  he  had  mis- 
understood the  meaning  of  my  letter,  and 
that  I  had  power  to  give  what  I  had  no 
power  to  give. 

Thomas  John  Dover  Durup  de  Dombal 
on  oath  saith : — I  am  defendant's  assistant, 
I  know  the  lands,  subject  of  action.  It  is 
in  a  place  called  Jolly  Bheel.  The  lands^ 
subject  of  action,  were  not  specially  made 
over  or  pointed  out  to  defendant  for  brick- 
making  purposes ;  but  all  lands  in  Mr.  Hills' 
elaka  were  made  over  by  Mr.  Jones  by 
his  letter  filed  in  Court ;  but  lands  were 
not  pointed  out,  only  some  lands  near 
Hateekatta  were  pointed  out  by  Mr.  Jones 
for  brick-making  purposes.  Mr.  Jone$ 
said  that  defendant  could  make  bricks  near 
the  Allikdia  Ghit,  provided  he  did  not  shu( 
up  the  road,  and  the  brick-field  was  removed 
a  little  further  in,  and  the  brick-kiln  cut. 
This  was  done  at  Mr.  Jones'  proposal,  and 
in  his  presence.  Mr.  Jones  did  not,  before 
date  of  this  action,  tell  me  or  defendant  that 
he  had  no  power  to  make  over  lands  in  Al- 
likdia. The  lands,  subject  of  action,  were 
excavated  by  my  orders,  as  defendant  told 
me  to  make  bricks  wherever  I  thought  fit ; 
and  after  that  the  letter  was  written  by 
Mr.  Jones,  when  the  lands,  subject  of 
action,  were  excavated.  I  was  under  the 
impression  that  it  would  be  made  over  to 
the  defendant  by  the  Government.  I  can- 
not say  exactly  if  for  lands,  subject  to 
action,  Mr.  Tones  asked  for  money  ;  but 
Mr.  Jones'  Naib  asked  to  have  the  kinds, 
subject  of  action,  as  also  other  lands  very 
near  it,  measured  up  ;  but  no  measurement 
took  place,  as  the  bricks  were  then  being 
made,  and  after  this  time  no  lands,  except 
those  at  Gokulkhally,  have  been  measured. 
According  to  Mr.  Jones'  letter,  the  lands 
in  Gokulkhally  came  to  75  or  76  rupees,  but 
on  measurement  it  came  to  26  to  30  rupees. 
The  re-measurement  was  made  by  Mr. 
Jones'  Takedar  or  Ameen,  and  taken  down 
by  Mr.  Jones'  Naib  and  myself.  The  Nalb 
then  asked  me  for  money — 20  rupees,  and  he 
asked  for  this  sum,  as  he  said  we  had  taken 
up  a  lot  of  other  lands  along  the  road,  2'.  e., 
Chooadanga  and  Meherpore  road,  and  this 
sum  would  be  only  paying  them  on  account. 
Then  eventually,  at  defendant's  request, 
I  paid  Mr.  Jones  100  rupees.  Mr.  Jones 
was  then  aware  (because  I  and  his  Naib 
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spoke  about  the  lands)  tliat  that  was  in 
excess  of  the  lands  at  Gokulkhallv. 

To  the  Court, — It  was  after  the  .  Act  or 
Circular  that  went  round  to  the  different 
Government  Engineers,  I  told  defendant 
to  write  to  Mr.  Hills  about  lands  which  he 
required  for  bricks  on  the  road.  Previous 
to  that  time  the  lands,  subject  of  action, 
had  been  excavated. 

The  letter  written  by  Mr.  Jones  to  de- 
fendant, by  Mr.  Smith  to  defendant,  and 
the  receipt  granted  by  Mr.  Jones  to  defend- 
ant, are  as  follows  : — 

To 

H.  J.  C.  Croft,  Esq., 

Peerporey  i6th  March  i86$. 

My  Dear  Sir,— Mr.  Hills  has  authorized 
me  to  propose  the  same  terms  as  those 
offered  you  by  Mr.  James  White  Spiith  for 
any  land  taken  up  by  you  for  brick-making 
within  his  elaka.  Payment  to  be  made  within 
a  week  after  the  measurement  of  the  land 
by  Ameens  appointed  by  both  parties. 

Yours  very  sincerely, 

(Signed)        J.  H.  JONES. 

Kallyy  24th  January  186^, 

To 

H.  J.  C.  Croft,  Esq.,  Amjoopy, 

My  Dear  Sir, — I  am  willing  to  let  you 
have  lands  for  brick-making  on  the  following 
terms  :  For  the  land  you  dig  clay  for  the 
moulding  of  the  bricks,  and  that  on  which 
you  make  your  kilns,  30  rupees  per  beegah. 
For  the  land  on  which  you  dry  and  mould 
your  bricks  on,  5  rupees  a  beegah,  and  for 
the  land  you  kopany  and  take  eight  inches 
off  the  top,  4  rupees  per  beegah.  I  have 
ordered  my  gomastah  to  go  at  once,  and 
mark  out  and  measure  the  iands  you  require 
for  the  brick-making. 

I  am,  My  Dear  Sir, 

Yours  faithfully, 

(Signed)      J.  WHITE  SMITH. 

No.  150...RS.  100. 

Received  from  Mr.  T.  Durup  de  Dombal 
the  sum  of  icx)  rupees  only,  on  account  for 
payment  of  land  taken  up  for  bricks,  &c. 

(Signed)    J.H.JONES, 

for 

JAMES  HILLS. 

Chooadanga  :      ^ 
ijth  April  186 J.    ) 


It  is  quite  clear  from  Mr.  Dombal'seri. 
dence  that  the  land,  subject  of  action,  hid 
been  excavated   by  him  without  the  leave 
and  license  of  Mr.  Jones  or  Mr,  Hills:  for 
he  says  that,  when  it  was  excavated,  he  was 
under  the  impression  that  the  land  would 
be  made  over  to  the  defendant  by  the  (jo>'cro- 
ment,   and   it  was  not    until  the  letter  or 
circular  referred  to  in  his  evidence  that  be 
told  defendant  to  write  to  Mr.  Hills  abott 
lands  which  he  required 'for  bricks,  and  it 
may  be  gathered  from  Mr.  Jones'  evidence, 
as  also  from  the    wording  of   the  receipt   I 
granted  by  Mr.  Jones  and  from  Mr.  Dombali 
evidence,  that    icxd    rupees    was   paid  for 
lands  generally,  and  in  that  may  be  inclnded 
the  value  of  the  lands,  subject  of  action,    i 
It  may  also  be   inferred   from  Mr.  Jonei'  • 
subsequent  acts  that    he   ratified   the  acts 
of  the  defendants  in  excavating  the  lands, 
subject  of  action,  but  it  is  quite  immateiial, 
for  the  purpose  of  the  present  case,  to  tale 
into  consideration    whether    defendant  did 
or  did  not,  with  Mr.  Hills'  leave  and  license,    \ 
excavate  the  lands,  subject  of  action,  or  that 
his   act  was    subsequently    ratified,  »s  tbc 
kubooleut  granted  by  Mr.  Hills  to  plaintiff 
distinctly  provides  that  he  is  not  to  dig  far 
bricks,  or  allow  any  body  to  do  so  in  Al^dia 
or  other  villages,  and  the  kubooleut,  so  far 
as   it  concerns  the   present    case,  runs  as 
follows : —  , 

"  I  shall  preserve  the  boundaries  of  the 
"  villages  very  carefully.  I  shall  be  in 
"  possession  till  the  term  of  the  lease.  I 
"  shall  not  excavate  tanks  or  cultivate  new 
"  Indigo,  or  open  a  cootee  of  silk,  or  dig 
"  for  bricks,  nor  allow  any  body  to  do  so 
"  in  the  said  villages.  If  I  do  or  allow  it 
"  to  be  done,  it  will  not  be  of  effect  or  stand, 
"  and  I  shall  be  responsible  for  any  damages 
"  which  you  will  sustain  thereby." 

If  Mr.  Hills  has  not  the  right  of  power  to 
excavate  lands  (which  his  kubooleut  shows  be 
has  not),  he  cannot  delegate  such  an  author- 
ity to  the  defendant  (which  is  not  prowd) 
which  will  protect  the  latter  from  respon- 
sibility; and,  even  if  the  defendant  did 
excavate  the  lands,  subject  of  action  (which 
is  a  tortuous  act)  under  the  direction  or  with 
the  assent  of  Mr.  Hills,  each  is  liable  U 
suit  of  the  plaintiff.  The  defendant  is  liable 
because  the  authority  of  Mr.  Hills  cannot 
justify  his  wrongful  act,  and  Mr.  Hills  for 
allowing  the  act  to  be  done  is  likewise  liable 
according  to  the  tnaxim  "  Respondent  sapt- 
rior."  "  If,"  observes  Sir  Wm.  Blackstone,  . 
*'  a  servant  commit  a  trespass  by  the  con*  I 
''  mand  or  encouragement  of  his  master,  ^ 
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(''master  shall  be  guilty  of  it,  though  the 
"servant  is  not  thereby  excused,  for  he  is 
/'only  to  obey  his  master  in  matters  that 
*^  are  honest  and  lawful/' 
I  The  defendant's  pleader  argues  that  Mr. 
iHills  can  only  support  this  case  against  his 
'client,  and  that  his  client  is  alone  responsible 
^o  Mr.  Hills,  although  it  be  true  that  tres- 
pass will  only  lie  at  suit  of  one  in  exclusive 
,.2>ossession  of  land,  actual  or  constructive. 
Our  law,  which  adapts  its  remedy  to  the 
nature  of  the  right  invaded,  allows  in  many 
cases  one  who  is  out  of  possession  of  land 
*to  recover  damages  in  some  other  form  of 
action  for  an  injury  done  to  it.  Thus,  a 
^reversioner  may  sue  in  case  (though  not  in 
trespass)  for  any  injury  of  a  permanent  kind 
done  to  his  reversion.  Upon  this  subject, 
Cox  vs.  Ghee,  5  C.  B.  533  (Marthe  vs, 
Kenrick,  13  B.  C.  B.  188),  is  an  useful 
authority.  There  the  plaintiff  was  seised  in 
fee  of  land  upon  which  the  burgesses  of  a 
certain  town  had  a  right  during  a  portion  of 
the  years  to  depastiu-e  their  cattle,  and  of 
which  also  during  such  period  they  were 
entitled  to  the  exclusive  possession.  Tres- 
passes having  been  committed  as  well  to  the 
suiface  as  to  the  sub-soil  of  the  land  in 
question  (whilst  in  the  occupation  of  the 
burgesses),  it  was  held  that,  in  respect  of 
the  iatter  (the  injury  to  the  sub-soil),  an 
action  would  well  lie  at  suit  of  the  plaintiff 
(the  tenant-in-fee),  but  that  in  respect  of 
the  former  (the  injury  to  the  surface  of  the 
land)  it  would  not. 

That  the  plaintiff  is  the  proper  party  to 
bring  this  action  against  the  defendant  and 
Mr.  Hills  for  the  permanent  injury  done  to 
the  land,  is  quite  evident  from  the  decision 
in  the  above  case.  Mr.  Hills  could,  if  he 
chose,  support  trespass  against  the  defendant 
for  any  injury  to  his  possession,  and  the 
plaintiff  may  at  the  same  time  support  an 
action  in  the  case,  if  the  injury  were  suffici- 
ent to  prejudice  her  right  and  interest,  and  a 
recovery  by  one  will  be  no  bar  to  an  action 
by  the  other.  But  the  plaintiff,  when  she 
has  sued,  must  allege,  and  prove  such  a 
permanent  injury  as  necessarily  affects  her 
interest.  That  this  has  been  alleged  and 
proved,  is  evident  from  the  wording  of  the 
plaint  and  defendant's  admission.  Suppose 
trees  are  excepted  in  a  lease,  who  is  the 
proper  party  to  sue,  the  lessee  or  lessor  ? 
The  lessor,  no  doubt,  as  the  lessee  has  no 
interest  therein,  and  cannot  sue  even  a 
stranger  for  cutting  them  down,  though  he 
might  for  the  trespass  to  the  land,  and  might 
recover  damages  in  respect  of  the  shade, 


shelter,  and  fruit,  for  he  was  entitled  to  no 
more ;  and  in  such  case  the  lessor  may  sup- 
port trespass  against  the  lessee  or  a  stranger 
if  he  either  fells  or  damages  them. 

'Thus,  being  of  opinion  that  the  plaintiff 
is  the  proper  party  to  sustain  this  action 
against  the  defendant,  the  next  question  to 
be  decided  is,  what  is  the  measure  of 
damages  in  the  present  case  ? 

The  plaintiff's  pleader  contends  that  the 
damages,  as  made  up  in  plaint,  is  the  pro- 
per measure  of  damages,  and  adduced  evi- 
dence to  prove  the  same ;  but  I  am  of  opi- 
nion that,  in  actions  for  injuries  to  land, 
the  measure  of  damages  is  the  diminished 
value  of  the  property  or  of  the  plaintiff's 
interest  in  it,  and  not  the  sum  which  it 
would  take  to  restore  it  to  its  original  state. 
I  proposed  to  the  pleader  of  both  parties 
to  send  an  Ameen  to  make  such  enquiries ; 
but,  as  defendant's  pleader  expressed  his 
willingness  to  pay  for  the  lands  at  the 
same  rate  that  defendant  consented  to  pay 
Mr.  Smith  and  Mr.  Hills  for  lands  taken 
up  for  brick-making  purposes,  the  plaintiff's 
pleader  consented  to  such  proposal,  and  on 
consent  of  both  parties  the  damages  have 
been  assessed  at  3  rupees. 

It  appears  from  the  evidence  of  the  only 
witness,  who  is  a  ryot  of  plaintiff,  produced 
by  the  plaintiff's  pleader  to  prove  the 
damage  as  stated  in  plaint,  that,  if  there 
was  much  rain  and  cultivation  all  round 
the  lands,  subject  of  action,  which  there 
is  not,  the  wastings  might  fill  up  the  ex- 
cavated lands  in  two  or  three  years  ;  but, 
as  it  is  very  contingent  whether  the  deposits 
will  fill  up  the  excavation,  I  *have  on  con- 
sent decreed  3  rupees  in  plaintiff's  favor; 
but,  as  defendant  is  anxious  to  obtain  the 
opinion  of  the  High  Court  regarding  the 
matters  referred  to  in  the  suit,  as  it  is 
not  unlikely  that  other  suits  of  a  similar 
nature  may  be  brought  against  him,  this 
judgment  is  passed  contingent  on  such 
opinion.  Execution  not  to  issue  till  receipt 
of  the  orders  of  the  High  Court. 

Decree  accordingly  with  costs  in  3  rupees 
— total  rupees  5-12-4. 

Judgment  of  the  High  Court, — We  think 
that  the  Judge  of  the  Small  Cause 
Court  rightly  held  that  the  plaintiff's 
suit  was  maintainable  against  the  defendant 
for  the  injury  sustained  by  reason  of  the 
excavation  made  by  the  defendant  on  the 
plaintiff's  land.  The  amount  of  damages 
has  been  assessed  in  the  case  by  consent. 
The  rule,  as  stated  by  the  Judge,  for  the 
measure  of  damages  in  cases  of  this  nature 
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may  probably  be  found  to  be  supported  by 
authority  ;  but  we  are  not  authorized  (the 
present  case  not  requiring  a  decision  on 
this  point)  to  lay  down  any  rule  for  the  future 
guidance  of  the  Judge. 


The  19th  August  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonalh 

Pundit,  Judges, 

Lifflitation—Goods  supplied  to  dealer  for  retail- 
sole. 

Reference  to  the  High  Court  by  Mr.  C,  D. 
Linton^  Judge  of  the  Small  Cause  Court 
of  Chooadanga, 

Mothoora  Lall  Paul,  Plaintiff , 

versus 

Shrinebash  Dutt  and  Chunder  Mohun  Dutt, 

Defendants, 

Goods  supplied  to  a  dealer  for  the  puq)Ose  of  retail- 
sale  by  him  are  not  "  articles  sold  by  retail  **  within  the 
meaning  of  Clause  8,  Section  i,  Act  XIV.  of  1859. 

Case. — This  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  defendants  the 
sum  of  rupees  264-10-3,  being  balance  of 
account  for  1268,  B.  S.,  for  clothes  sold  and 
delivered  in  1266  and  1267,  after  giving 
credit  for  sums  paid  by  the  defendants  at 
different  times. 

The  plaint  runs  as  follows  :  "  That  de- 
''fendants  having  been  clolh  shop-keepers, 
"  the  second  defendant  went  to  my  shop  at 
"  Santipore,  and  opened  an  account  with  me 
**  in  his  own  name,  and  took  clothes  in  that 
"  year.  That  there  was  a  balance  of  5 1 3  ru- 
"  pees,  after  giving  credit  for  the  payments 
"  made  within  the  year  against  him,  in  the 

accounts  of  that  year.     This  balance  was 

brought  forward  in  the  accounts  of  1267, 
"B.  S.,  and  for  the  value  of  the  clothes 
"  taken  in  that  year,  inclusive  of  the  pre- 
"  vious  balance,  there  was  a  balance  of  rupees 
"367-15  against  him  after  giving  credit  for 
"  sums  paid.  That,  on  the  26th  Assin  1267, 
"  both  the  defendants  opened  accounts  in 
**  their  names,  and  took  delivery  of  clothes 
"to  the  extent  of  rupees  504-1,  to  which, 
"  adding  the  balance  of  the  previous  year, 
"  the  sum  due  from  them  was  872  rupees. 
"  Of  this  amount  rupees  588-5-9  have  since 
"been  paid,  and  there  was  a  balance  of 
"rupees  283-10-3  against  them  at  the  close 
"  of  the  year.  This  balance  has  been  brought 
"forward  in  the  account  of  1268,  B.  S.,  of 
"  which  19  rupees  have  been  paid,  leaving 
"  still  a  balance  o(  rup^s  a64-i0-3»  which 
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"sum  not  having  been  paid  by  the  dcfcnd- 
"  ants,  though  called  upon  to  do  so,  the 
"  present  action  has  been  brought  to  recover 
"  the  same." 

Both  defendants  plead  limitation  as  s^^pli- 
cable  to  plaintiff's  claim,  as  on  the  face  d 
the  plaint  it  appears  that  the  last  paymenl 
was  made  on  the  29th  Assin  of  1268,  B.  S.; 
and,  more  than  three  years  having  ana 
elapsed,  plaintiff,  according  to  the  provisioDi 
of  Section  i.  Clause  8,  of  Aft  XIV.  of  1859. 
is  out  of  Court  under  the  Statute  of  Limiti- 
tions. 

The  plaintiff's  pleader,  on  the  other  hand, 
contends  that  six  years  is  applicable  to 
plaintiff's  claim,  and  not  three  years ;  and 
that  the  claim  is  consequently  not  barred  br 
limitation,  as  it  falls  within  the  provisions  of 
Section  i.  Clause  16,  of  Ad  XIV.  of  1859. 

It  is  admitted  by  second  defendant,  as  also 
by  plaintiff,  .that  to  second  defendant  alone 
the  clothes  were  sold  and  delivered,  and  not  to 
first  defendant,  whose  name  second  defendant 
had  inserted  in  the  accounts  of  1267  widi- 
out  his  consent  or  permission.  Thcplainiiif, 
therefore,  does  not  wish  to  proceed  i^insf 
the  first  defendant,  but  against  the  second 
defendant  alone;  and  second defendant.asa\so 
plaintiff,  admit  that  the  clothes  were  sold  to 
second  defendant,  in  order  that  he  may  re- 
sell the  same,  or  deal  with  it  as  merchandise, 
and  that,  if  not  re-sold  or  dealt  with  as  mer- 
chandise by  him,  he  was  to  return  the  same 
or  such  portion  thereof  as  were  not  sold  to 
plaintiff,  and  it  appears  by  plaintiffs  accooBt 
books  that  second  defendant  returned  to  fcm 
clothes  some  time  in  1267,  B.  S.,  and  second 
defendant  also  admits  that  he  did  return 
clothes  to  plaintiff. 

No  evidence  has  been  taken  in  this  case, 
as  it  appears  on  the  face  of  the  plaint  that, 
if  three  years  is  applicable  to  plaintiff's  claim, 
he  is  clearly  barred. 

As  it  is  admitted  that  the  plaintiff,  wbo  is 
a  trader,  and  that  the  defendant,  wbo  is  also 
a  trader,  required  the  clothes,  and  that  ibey 
were  sold  to  him  for  the  purpose  of  being 
re-sold  or  dealt  with  as  merchandise,  I  am 
of  opinion  that  Clause  16,  Section  i  of  Act 
XIV.  of  1859,  is  applicable,  and  diat  this  is 
not  an  action  to  recover  the  amount  of  * 
tradesman's  bill  for  articles  sold  by  retails 
a  customer  in  the  ordinary  course  of  bos- 
ness,  and  therefore  does  not  fall  vithhi 
Clause  8,  Section  1  of  Act  XIV.  of  1859 ;  hot. 
as  I  am  doubtful  of  the  opinion  I  have  form- 
ed, I  solicit  the  orders  of  the  High  0>^ 
on  this  point,  previous  to  entering  into  v» 
merits  of  this  case. . 

t 


I 


|865.] 


Small  Cause 


XHB  WEEKLY  REPO^TftE. 


Courl  References. 


25 


yt$dgment  of  the  High  Court, — So  far  as 
the  facts  stated  enable  us  to  judge  of  the 
chanicter  of  the  dealings  between  the  plaint- 
iff and  the  defendant,  the  goods  sold  by  the 
former  was  not  sold  by  retail.  The  de- 
fendants are  themselves  apparently  sellers  by 
retail,  to  whom  the  plaintiff  supplies  goods 
for  the  purpose  of  carrying  on  this  retail 
business.  Goods  remaining  unsold  by  the 
defendants  are,  it  is  said,  returned  by  them 
to  the  plaintiff.  Whether  the  defendants  are 
mere  agents  for  sale,  or  whatever  may  be 
their  precise  character,  the  goods  furnished 
to  them  by  the  plaintiff  are  not  '*  articles  sold 
by  retail''  within  the  meaning  of  the  8th 
Clause  of  the  1st  Section  of  Aft  XIV.  of 
1859. 


Section  4,  Act  XXIII.  of  x86x,  applicable  to  Small 
Cause  Courts— Breach  of  Contract  (Joint  or 
several  liability)— Use  of  Latin  expressions 
prohibited. 

No.  2912. 

From  the  Registrar  of  the  Appellate  High 
Courts  to  the  Officiating  Judge  of  the 
Court  of  Small  Causes  of  Sealdah  and 
Howrah,  dated  Calcuttay  the  2$th  August 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Officiating  Chief 

Justice. 

Section  4,  Act  XXIII.  of  1861,  as  beingf  part  of  Act 
VIll.  of  1859,  is  applicable  to  Small  Cause  Courts. 

Whether  the  remedy  for  breach  of  contract  is  joint  or 
several,  depends  upon  circumstances  accordinjf  as  the 
contracting  parties  rendered  themselves  jointly  or  sever- 
ally liable. 

In  addressing  the  Court,  the  use  of  Latin  should  be 
avoided  in  expressing  that  which  can  be  equally  well  ex- 
pressed in  English. 

Sir, — With  reference  to  your  letter  No. 
28 L,  dated  the  12th  uldmo,  I  am  directed  to 
forward  the  accompanying  copy  of  a  letter 
No.  2076,   dated  the   9th  Jidy  1864,  from 


which  you  will  perceive  that  the  Court  have 
ruled  that  Section  4,  Act  XXIII.  of  1 861,  as 
being  part  of  Act  VIII.  of  1859,  ^^  appli- 
cable to  Courts  of  Small  Causes.  The  Court 
are  unable  to  understand  the  doctrine  laid 
down  by  you  in  your  judgment  in  the  case, 
which  forms  the  subject  Of  the  present  cor- 
respondence, viz,,  that  the  remedy  on  con- 
tract is  only  joint,  while  upon  wrong  it  is 
joint  and  several.  This  would  depend  upon 
circumstances :  if  the  contracting  parties 
have  rendered  themselves  liable  jointly  and 
severally,  the  remedy  for  breach  of  contract 
will  be  either  joint  or  several. 

2.  The  Court  have  informed  Mr.  Mendes, 
the  plaintiff  in  the  case,  that  they  cannot 
directly  interfere,  but  must  leave  it  to  you  to 
do  whatever  seems  necessary  for  the  ends  of 
justice,  after  the  perusal  by  you  of  the 
authoritative  ruling  now  forwarded  to  you 
and  of  these  remarks. 

3.  In  conclusion,  I  am  to  request  that  you 
will,  when  addressing  the  Court  in  future, 
always  use  the  English  language,  and  to  ob« 
serve  that  it  is  unnecessary  to  resort  to  a 
learned  language,  Latin,  to  express  that 
which  can  be  equally  well  expressed  in 
English. 

No.  2076. 

From  the  Officiating  Registrar  of  the  High 
Courty  &c,,  to  the  Officiating  Judge  of 
the  Small  Cause  Court  of  Comer  coolly ^  dated 
the  gth  July  1864, 

(Civil  Side.) 

Present : 
The  Hon^le  C.  B.  Trevor,  Judge. 

Sir, — I  AH  directed  to  acknowledge  the 
receipt  of  your  letter  No.  31,  dated  the  25th 
ultimo,  and  in  reply  to  inform  you  that  the 
Court  are  of  opinion  that  it  is  clear  that  Act 
XXIII.  of  1861  and  Act  VIII.  of  1859  are 
to  be  read  together  as  one  Act.  Section  4, 
Act  XLII.  of  i860,  so  far  as  it  goes,  is 
similar  to  Section  5,  Act  VIII.  of  1859,  but 
it  confines  the  jurisdiction  to  cases  in  which 
the  defendant  dwells,  or  works  for  gain  within 
the  limits  of  the  Court,  and  does  not  allow 
suits  to  be  entertained  upon  the  ground  that 
the  cause  of  action  has  arisen  within  those 
limits.    To  that  extent  the  two  Sections  diffef^ 
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2.  It  appears  to  the  Court  that  the  mean- 
ing of  the  words  "except  as  hereinbefore 
provided,"  in  Section  21,  Act  XLII.  of  i860, 
is  except  in  those  cases  for  which  a  different 
provision  is  hereinbefore  made.  No  pro- 
vision having  been  made  by  Section  4,  or  any 
other  portion  of  the  Small  Cause  Court  Act, 
for  the  case  of  two  or  more  defendants,  one 
of  whom  dwells  within  the  limits  and  the 
other  not  within  them,  the  Court  are  of 
opinion  that  Section  4,  Act  XXIII.  of  1861, 
applies  with  as  much  force  to  such  a  case  as 
to  similar  cases  under  Section  5,  Act  VIII. 
of  1859. 


versus 
Ruttun  Bebee  and  others. 


3.  The  Court  authorize  you  to  hear  tbe 

RookneekantChowdhreeand      ^^^    marginally   DQ. 

others,  ted    ^amst    all  tbe 

defendants  widioot 
further  reference,  in 
the  event  of  the  defendants,  who  object  to 
your  jurisdiction,  not  residing  more  than 
20  miles  from  the  boundary  of  the  jurisdic- 
tion of  your  Court.  If  they  do  reside  b^ 
yond  that  distance,  a  further  reference  should 
be  made  by  you  to  the  High  Court,  specify- 
ing the  particular  grounds  upon  which  tk 
case,  in  your  opinion,  should  be  tried  against 
all  the  defendants  in  your  Court. 
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The  2ist  lune  1865. 


Present : 


The  Hon'ble  Sir  Barnes  Peacock,  KL,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
Judge, 

Bills  of  Lading  (Refusal  of  Master  of  Ship  to 
^,  itt  particular  form)-Damag:es. 

Reference,  under  Section  22.  Act  XXI.  of 
1S63,  to  the  High  Court  by  the  Recorder 
of  Moulmein. 

Graseraann  and  Co. 
versus 


J.  Littlepage. 

The  refusal  of  a  Master  of  a  ship  to  sign  Bills  of 
Lading  otherwise  than  with  an  endorsement  as  to  the 
damage  claimed  is  a  wrong  that  may  be  fully  compen- 
sated for  in  damages. 

Cax^.— The  defendant,  being  the  Master 
of  the  Ship  Lord  Clyde,  then  at  Rangoon, 
executed  in  his  own  n?inie  a  Charter  Party  of 
that  ship  with  the  plaintiff.  The  Charter 
Party  provided  for  35  lay  days,  and  10  addi- 
tional days  as  demurrage.  It  also  contained 
the  following  Clauses  :  "  The  owners  of  the 
"  ship  to  have  an  absolute  lien  on  the  cargo 
«  for  all  freight,  dead  freight,  and  demur- 
•'  rage ;"  and  "  The  Charterers  to  have  the 
"  privilege   of    under-letiing    the    whole   or 

-  part  of  the  ship,  and  the  Master  to  sign 
"  Bills  of   Lading  at  any    rate    of   freight 

-  required,  without  prejudice  to  the  Charter 
**  Part)'/' 

The  ship  was  laden  by  the  plaintiffs,  but 
disputes  arose  between  them  and  the  defend- 
ant as  to  their  liability  to  twelve  days'  deinur- 
Vol.  III. 


rage  which  he  claimed  to  be  due  from  them, 
and  he  declined  to  sign  any  Bills  of  Lading 
which  were  not  endorsed  with  the  amount  of 
demurrage  which  he  claimed  to  be  due. 

The  ship  being  about  to  proceed  to  sea 
without  the  defendant  having  delivered  any 
Bills  of  Lading  to  the  plaintiffs,  they  filed  the 
following  plaint : — 

"  Suit  to  compel*  defendant  to  sign  and 
"  deliver  to  the  plaintiffs  Bills  of  Lading  in 
"  an  usual,  legal,  and  customary  form  for  a 
"cargo  of  1,170  tons  of  teak  timber  ship- 
'*  ped  by  the  plaintiffs  on  board  the  defend- 
^'  ant's  vessel  Lord  Clyde  in  the  months  of 
''  February  and  March  last.  Suit  valued  at 
"  3,000  rupees. 

**  Plaintiffs  entered  into  a  Charter  Party  with 
"the  defendant,  dated  at  Rangoon,  the  i6lh 
"January  1865,  whereby  they  chartered  the 
"Ship  Lord  Clyde  for  a  voyage  from 
•*  Moulmein  to  Bombay  with  a  full  and  com- 
"  plete  cargo  of  teak  timber. 

"  That,  in  pursuance  of  the  said  Charter 
"  Party,  the  plaintiffs  shipped  on  board  the 
"said  Ship  Lord  Clyde  1,170  tons  of  teak 
"  timber. 


<c 


"  Plaintiffs,  in  the  usual  course  of  business, 
called  upon  the  defendant  to  sign  and 
deliver  to  them  the  Bills  of  Lading  for  the 
said  cargo  of  1,170  tons  of  teak  timber 
in  an  usual,  legal,  and  customary  form,  but 
the  defendant  has  refused,  and  still  refuses, 
to  sign  and  deliver  to  the  plaintiffs  the  said 
Bills  of  Lading,  unless  he  is  allowed  to 
make  an  endorsement  thereon  as  to  certain 
demurrage  which  he  alleges  to  be  due, 
and  which  the  plaintiffs  deny.  Where- 
fore plaintiffs    bring  suit    and   pray  that 
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"  summons  may  issue  to  the  defendant,  and 
"  that  he  be  decreed  to  sign  and  deliver 
''  to  the  plaintiffs  Bills  of  Lading  in  an 
"  usual,  legal,  and  customary  form. 


"  Further,  as  the  defendant  has,  without 
the  plaintiffs'  knowledge  and  consent,  clear- 
ed the  said  Ship  Lord  Clyd^  ^t  the  Cus- 
tom House,  and  is  illegally  preparing  to 
take  away  the  plaintiffs'  cargo  out  of  the 
jurisdiction,  they  pray  that  an  injunction 
xnay  issue  to  the  defendant  restraining  him 
from  such  an  act,  and  that  an  order  be 
passed  to  the  Master  Attendant  prohibiting 
the  said  ship  from  being  taken  to  sea." 


it 
it 
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The  case  canoe  on  to  be  heard  I  efore  the 
Recorder  on  the  3rd  day  of  May  1865.  It 
appeared  to  the  Recorder  that  extremely 
•grave  inconvenience  might  arise  from  delay- 
ing the  departure  of  ships  in  order  to  decide 
questions  between  some  of  the  shippers  and 
the  Master,  as  10  the  form  or  contents  of 
Bills  of  Lading ;  that  the  relief  claimed  was 
novel,  as  he  was  unable  to  discover  any 
reported  case  in  which  such  relief  had  been 
granted  ;  that  dama^jes  would  aflford  a  com- 
plete and  adequate  remedy  ;  that  it  w^as  not  a 
case  of  the  class  of  which  a  Court  of  Equity 
would  have  given  performance  ///  specie; 
that,  though  the  Indian  Courts  have  the 
powers  of  Courts  both  of  law  and  equity, 
they  are  (if  no  express  provision  be  made 
to  the  contrary)  bound  to  apply  equitable 
remedies  only  when  the  facts,  if  cognizable 
by  a  Court  of  Equity,  would  have,  in  such 
^  Court,  warranted  the  application  of 
such  relief.  Sections  200  and  202  of  the 
Code  of  Civil  Procedure  were  cited  as  giving 
an  extended  power  to  Courts  proceeding 
■under  that  Code.  But  these  seemed  to  him 
only  to  define  the  mode  of  enforcing  the 
-execution  of  a  decree  for  specific  perform- 
ance in  the  cases  where  it  might  lawfully  be 
made,  not  to  extend  the  cases  in  which  such 
^  decree  ought  10  be  made ;  and  he  was  of 
opinion  dia^  the  prayer  of  the  plaint  could 


not  be  sustained,  even  on  the  assumption  that 
the  Masler's  refusal  to  sign  Bills  of  Lading 
was  wrongful. 

The  question  submitted  for  the  decision  of 
the  High  Court  is,  whether  the  plaint,  taken 
in  connection  with  so  much  of  the  Charter 
Party,  as  above  set  forth,  discloses  facts  which, 
if  true,  entitle  the  plaintiffs  to  a  decree  to 
compel  the  Master  to  sign  Bills  of  Lading. 

Judgment  of  the  High  Court, — Assuming 
that  the  Master  was  wrong  in  refusing  to  sign 
Bills  of  Lading  otherwise  than  with  an  en- 
dorsement as  to  the  demurrage  claimed,  we 
think  that  the  wrong  was  one  which  might 
have  been  fully  compensated  for  in  damages, 
if  the  owners  had  wished  it,  they  might  have 
paid  the  demurrage  demanded  under  protest; 
or  if  they  had  accepted  Bills  of  Lading,  and 
endorsed  them  under  protest,  that  would  not 
have  prevented  them  from  bringing  an 
action  for  damages.  We  are  not  aware  oi  any 
case  in  which  a  Court  of  Equity  has  com- 
pelled a  Master  to  sign  Bills  of  Lading  in  a 
particular  form,  and  we  concur  with  the 
Recorder  in  thinking  that  it  would  lead  to 
grave  inconvenience  if  suits  for  such  par- 
poses  were  to  be  entertained.  We,  therefore, 
answer  that  the  plaint,  taken  in  connection 
with  the  Charter  Party,  does  not  disclose 
facts  which,  if  true,  entitle  the  plaintifiFs  to 
a  decree  to  compel  the  Master  to  sign  Billi 
of  Lading. 


The  2ist  June  1865. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  J,  P.  Korroan; 
Juds^e, 


Damages — Non-delivery  of  sfoods — 1 
Act  (29  Charles  II.,  c  7)  not  applicable  to 
Moulmein. 


Reference  to  the  High  Court  by  the  Recorder 
of  Moulmein,  under  Section  22,  Act  XXL 
of  186  J. 
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Gtademann  and  Co. 


versus 
Gardner,  Brooke,  and  Co. 

The  owners  olF  a  steamer  by  their  fiill  of  Lading 
stipulated  that  they  would  not  land  specie,  but  that 
they  would  deliver  it  on  presentation  of  Bills  of  Lading, 
or  carry  it  on  at  the  Consignee's  risk,  if  delivery  were 
not  taken  during  the  steamer's  stay  in  port ;  and  they 
reserved  to  themselves  the  right  of  carrying  on  goods, 
which  (^uld  not  safely  be  landed  within  the  time  stipu- 
lated for  stoppage,  without  being  liable  to  indemnity 
for  delay^  &c.  The  steamer  arrived  in  port  (Moulmein) 
late  on  Saturday  evening,  and  sailed  from  Moulmein  at 
daybreak  on  Monday,  without  delivering  the  specie 
shipped  by  the  plaintiff,  who  now  sues  for  damages. 
Held,  that  the  steamer  remained  in  port  as  long  as 
she  was  required  to  do ;  that  the  lord's  day.  Act  29, 
Charles  11.,  c.  7,  was  not  applicable  to  Moulmein,  but 
that  even  if  it  wds,  it  could  not  prevent  the  owners 
from  availing  themselves  of  the  stipulation  which  they 
bad  made ;  atad  that  no  action  for  damages  was  main- 
tainable against  thetn. 


Cdit, — ^The  plaintiffs  Shipped  on  board 
the  Coringa,  a  steam  ship  belonging  to 
the  defendants,  and  bound  to  Singapore  vid 
Moulmein  arid  Penan g,  the  sum  of  27,000 
rupees  in  specie  to  be  delivered  to  the  plaint- 
iffs at  Moulmein.  The  Con'nga  sailed 
from  Moulmein  to  Singapore  without  deli- 
vering the  specie  so  shipped,  and  the  plaint- 
iffs sued  for  damages  incurred  by  the  conse- 
quent delay  in  delivery  and  expense  of  insur- 
ing the  specie  on  the  voyage  to  Singapore 
and  back  to  Moulmein. 

The  Bill  of  Lading,  under  which  the 
goods  were  shipped,  contained  the  following 
sunongst  other  conditions  :  ''  When  owing 
^  to  bad  wtttther  or  other  cau9e6  the  goods 
"  cannot  be  safely  landed  at  their  destination 
"within  the  time  stipulated  for  stoppage  at 
**  inch  port  in  the  Company*s  Mail  Contract 
"  with  Government,  the  Company  reserves  to 
"itself  the  right  to  cbtivey  them  \x>  the  ftfcxt, 


"  port  on  the  voyage,  or  to  the  final  port  Of 
"  call,  to  be  retiiVned  thence  by  one  of  the 
"  Company's  steamers  having  space  at  the 
"  Company's  expense  and  Merchant's'  risk; 
'*  and  the  Consignees  canhot  claim  indem- 
"  niiy  for  such  delay  or  the  consequences 
''  thereof." 

"  Specie  will  not  be  landed  by  the  Com- 
"  pany.  It  cin  only  be  delivered  on  pte- 
^'  sentation  of  Bjlls  of  Lading  on  Board,  and 
"  will  be  carried  on  at  Consignee's  risk  if 
"  delivery  is  not  taken  during  the  steamer'i 
*'  stay  in  port." 

The  voyage  of  the  Coringa  was  not  made 
in  pursuance  of  ihe  Mail  Contract  with 
Government,  and  the  terms  of  that  contract 
did  not  apply  to  her  voyage.  No  evidence 
was  given  of  that  contract  or  its  contents, 
nor  was  evidence  given  whether  the  plaihtiff 
was  or  was  not  aware  that  the  Coringa  was 
not  a  contract  boat. 

The  Recorder  was  of  opinion  that  the  de- 
fendants were  bound  to  permit  the  Coringa 
to  remain  in  Moulmein  for  a  reasonable  time 
to  enable  the  Consignees  to  land  the  specie, 
and  directed  an  issue,  *'  whether  the  steam- 
"  boat,  in  plaint  mentioned,  remained  at 
"  Moulmein  a  reasonable  time  for  the  dis- 
**  charge  of  the  specie  in  the  plaint  men- 
"tioned." 

Upon  the  evidence  it  appeared  that  the 
Coringa  arrived  at  Moulmein  on  the  even- 
ing of  Saturday!  the  51st  December  1864, 
too  late  to  enable  the  Consignees  to  take 
delivery  of  their  specie  on  that  evening 
before  tiight-fall ;  and  that  she  started  from 
Moulmein  at  daybreak  on  Monday,  the  and 
January  1865.  Evidence  was  given  that 
though  the  Custom  House  was  closed  on 
Sunday,  arrangements  hatl  been  made  by  the 
principal  Customs  Authority  in  the  place  to 
dispense    with  the   forms  required   by    the 
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Customs  Act,  and  to  permit  treasure  unac- 
companied by  the  usual  pass  to  be  landed  on 
Sunday  without  incurring  any  penalty  under 
the  Customs  Act.  Evidence  was  also  given 
that  it  is  not  the  custom  in  Moulmein  for 
merchants  to  attend  to  business  on  Sunday, 
save  when  a  steam-boat  is  going  away  ;  but 
that,  when  a  steam-boat  is  going  away  from 
Moulmein,  it  is  the  practice  of  merchants 
there  to  land  treasures  on  Sunday,  and  that 
steam-boats  had  been  running  from  Moulmein 
for  about  eight  years.  The  Recorder  came 
to  the  conclusion  that  a  merchant  could  not 
reasonably  be  required  to  take  delivery  of  the 
specie  in  the  Moulmein  river  between  night- 
fall and  daybreak ;  and  that,  as  a  matter  of 
law,  especially  having  referred  to  the  provi- 
sions of  the  Lord's-Day  Act,  29  Charles  II., 
c.  7,  a  Christian  merchant  in  India  cannot 
reasonably  be  required  to  exercise  the  work 
of  his  ordinary  calling  on  Sunday ;  that, 
therefore,  the  Cortnga  had  not  remained  a 
reasonable  time,  and  that  the  plaintiffs  were 
entitled  to  recover. 

The  Recorder  was  also  of  opinion  that  espe- 
cially having  regard  to  the  aoovementioned 
provisions  in  the  Bill  of  Lading,  the  plaint- 
iffs were  entitled  to  recover  the  amount 
paid  by  them  for  insurance. 

The  Recorder,  however,  on  the  application 
of  the  Advocate  for  the  defendant,  respect- 
fully requests  the  opinion  of  the  Court : — 

isi, — Whether  the  Cortnga  was  bound  to 
remain  in  Moulmein  a  reasonable  time  for  the 
delivery  of  the  specie. 

2nd, — ^Whether  a  Christian  merchant  in 
India  can  reasonably  be  required  to  exercise 
his  calling  on  Sunday. 

jr</. — Whether  the  amount]  paid  by  the 
plaintiffs  for  insurance  can  properly  be  in- 
cluded as  part  of  the  damages  sustained  by 
them. 

Judgment  of  the  High  Court,— ^q  think 
that  this  is  a  very  clear  case.  The  Company 
stipulated  by  their  Bill  of  Lading  that 
"  specie  will  not  be  landed  by  the  Company. 
It  can  only  be  delivered  on  presentation  of 
the  Bills  of  Lading  on  board,  and  will  be 
carried  on  at  Consignee's  risk,  if  delivery 
"  is  not  taken  during  the  steamer's  stay  in 
*'  port." 
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Another  condition  was  as  follows:  "When, 
owing  to  bad  weather  or  other  causes,  the 
goods  cannot  be  safely  landed  at  their  des- 
tination within  the  time  stipulated  for  stop- 
page at  suph  port  in  the/  Company's  Mail 
Contract  with-  Government,  the  Company 
reserves  to  itself  the  right  to  convey  them 
to  the  next  port  on  the  voyage,  or  to  the 
final  port  of  call,  to  be  returned  thence  by 
one  of  the  Company's  steamers  having 
space  at  the  Company's  expense  and  mer- 
chant's risk,  and  the  Consignees  cannot 
claim  indemnity  for  such  delay  or  the  con- 
sequences thereof.'' 
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Under  these  circumstances,  we  think  that 
the  steamer  was  at  full  liberty  to  proceed,  if 
tlie  owner  or  his  agent  pleased,  on  Sunday. 
It  did  not  go,  however,  on  Sunday,  but  it 
went  on  Monday  morning.     The  owner  of 
the  goods  did  not  send  for  the  goods  or  land 
them  on  Sunday.     The  Recorder  says  that 
he  could  not  be  required  to  do  so,  with  re- 
ference to  the  Act  29  Charles  IL,  c.  7.    It  ap- 
pears to  us,  however,  that  that  statute  is  oat 
applicable  at  ail  to  Moulmein.     But  even  if  it 
was,  it  could  not  prevent  the  owners  of  the 
ship  from  availing  themselves  of  the  stipwU- 
tion  which  they  had  made.     It  was  proi?c4 
to  have  been  the  ordinary  course  of  business 
for  merchants  to  land  goods  at  Moulmein  on 
Sunday  if  there  was  any  necessity  for  such  a 
course  of  proceeding.     If  the  plaintiff  did 
not  choose  to  do  as  others  were  in  the  habit 
of  doing,  he  must  bear  the  consequences. 

Therefore,  to  the  ^rst  question,  wc  reply 
that  the  steamer  remained  in  Moulmein  as 
long  as  she  was  required  to  do  so.  The  owners 
were  the  judges  as  to  whether  they  were  to 
remain  the  whole  of  Sunday  or  not.  We 
think  the  time  during  which  she  remained 
was  a  reasonable  time  sufficient  to  allow  of 
the  landing  of  the  specie. 

In  reply  to  the  second  question,  we  say 
that  it  is  not  necessary  for  us  to  express  any 
opinion  as  to  whether  a  Christsun  tnercbant 
can  or  cannot  be  compelled  to  work  on  Sun- 
day. It  was  optional  with  him  to  do  so  or 
not,  subject  to  his  having  the  specie  carried 
on  if  he  did  not  think  6t  to  do  so. 

To  the  third  question,  we  reply  that,  in 
our  opinion,  the  plaintiff  cannot  recover  any 
damages  against  the  defendant,  as  no  action 
was  maintainable  against  him. 

4 


REFERENCE  FROM  RECORDER  OF  RANGOON. 


The  24th  April  1865. 

Present : 

le  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

Judges. 

Ifflora  (Uwfiil  children  of  Enropean  British 
ibjects)— Custody  of— Jurisdiction  (of  Re- 
>rder)--Act  IX.  of  i86x  applicable  to  regu. 

\ference  to  the  High  Court  by  the  Recorder 

of  Rangoon. 

In  re  \V.  H.  Hutton  and  his  wife. . 


\xX  IX.  of  1861  applies  to  Pegu,  and  also  to  minors,  the 
vful  children  of  European  natural-born  British  subjects, 
trrorders  appointed  under  Act  XXI.  of  1863  possess  s^U  the 
iwliction  relative  to  minors  referred  to  in  Section  i.  Act 
of  iS6r,  or  intended  to  be  jfiven  bv  that  Act. 


Case. — In  this  case  a  suit  has  been  insti- 
lled by  William  Henry  Hutton,  and  Emelia, 
Is  wife,  seeking  to  recover  the  custody  of 
JDian  Marie  Guthrie,  an  infant  aged  13 
>ars. 

The  said  infant  is  the  natural  and  lawful 
laghter  of  the  female  plaintiff  by  her 
Irmer  husband,  John  William  Guthrie.  Both 
|e  father  and  mother  of  the  infant  were 
iropeans  and  British  natural-born  sub- 
:ts.  The  defendant  alleges  that  the 
istody  of  the  child  was  committed  to  her 
the  female  plaintiff  with  the  consent  of 
\T  former  husband. 

The  Recorder  of  Rangoon  is  of  opinion 
lat,  under  Act  IX.  of  1861,  he  has  jurisdic- 
m  to  determine   all   questions  respecting 


the  future  custody  of  the  minor,  but  the 
advocates  for  both  plaintiffs  and  defendant 
having  stated  that  the  question  of  jurisdic- 
tion is  one  of  great  general  importance,  and 
having  requested  the  said  Recorder  to 
submit  a  statement  of  the  case  for  the 
decision  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  the  said  Recorder 
respectfully  submits  the  above  case  for 
the  decision  of  the  High  Court,  and  requests 
the  decision  of  the  said  Court. 

//W/.— Whether  the  said  Act  IX.  of  186 1 
applies  to  the  Province  of  Pegu. 

Second. — Whether  the  same  Act  applies 
to  minors,  the  lawful  children  o.f  European 
natural-born  British  subjects. 

Third. — Whether  the  Recorders  appoint- 
ed under  Act  XXI.  of  1863  have  any  and 
what  jurisdiction  with  respect  to  the  custody 
of  such  minors. 

Judgment  of  the  High  Court. — On  read- 
ing a  case  No.  31  of  1865,  srated  for  our 
opinion  by  the   Recorder   of   Rangoon,   no 
advocate  having  appeared  before  us  on  either 
side,  we  certify  our  opinion  that  Act  IX.  of 
1 86 1  applies  to  the  Province  of  Pegu,   and 
also  applies  to  minors,  the  lawful  children 
of   European   natural-born  British   subjects. 
I  And   we   further   certify  our    opinion     that 
\  Recorders    appointed    under    Act   XXI.  of 
i  1863     constitute     within     their     respective 
districts   the   principal   Civil    Court  of    ori- 
ginal   jurisdiction    which    is    mentioned    in 
Section  i  of  Act  IX.  of  1861,  and  possess 
all  the  jurisdiction  relative  to  minors  which 
is  contemplated   and    referred    to    in    that 
Section   or   intended   to   be   given   by    that 
Act. 
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IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL 


The  29tb  Mjirch  1865. 

Present : 

Lord  Kingsdowriy  Lord  Justice  Knight 
Bruce,  Lord  Justice  Turner,  Sir  Z.  Peeij 
and  Sir  J,  W.  Colvite. 

Suit  for  enhancement— Plea  of  Mokumiree 
Title— Production  of  documents  in  the  Courts 
of  India  (attended  with  danger)— Title-deeds 
of  dependent  Talookdars. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  at  Calcutta, 


Baboo  Gopal  Lall  Tagore 


versus 
Tillugk  Chunder  Rai  and  others. 

The  objection,  that  the  documents  relLcd  on  by  the 
4f:£endBats  in  support  of  their  mokurruree  title  contain 
no  expressions  importing-  the  hereditary  character  of 
the  altered  tenures,  was  held  to  be  one  not  open  to  the 
plaintiff  in  a  suit  for  enhancement,  where  the  pleadings 
admit  the  existence  of  the  tenure  and  the  lawful  occu- 
pation of  the  defendant,  and  the  only  question  is  whe- 
ther the  tenures  are  held  at  a  variable  or  at  a  fixed  and 
iavariable  rent.    Even  if  the  objection  were  open  to  the 

Slaintiff.  it  was  held  that  it  could  not  prevail  against 
ie  evidence  which  the  record  affordea  that,  for  up- 
wards of  a  century,  the  talooks  in  question  had  been 
tfeated  as  hereditary,  and  as  such  had  descended  from 
faither  to  son,  and  been  the  subject  of  purchase. 

The  production  of  documents  in  the  Courts  of  India 
is  subject  to  risk ;  and  of  all  men,  the  dependent  ta- 
fcx>kdar  has  tb^  greatest  reason  to  be  careful  of  his 
title-deeds,  since,  whatever  may  have  been  the  recog- 
nition of  his  title  by  his  existing  zemindar,  he  m^y,  at 
some  future  time,  have  to  establish  that  title  by  the 
Strictest  proof  against  one  coming  in  by  purchase  at  a 
sale  for  arrears  of  revenue. 

The  question  on  this  appeal,  which  has 
been  heard  ex  parte,  is  upon  the  alleged  right 
of  the  appellant,  as  zemindar  of  Tuppah 
Nazirpore,  in  the  zillah  of  Backergunge,  and 
Province  of  Bengal,  to  re-assess  and  increase 
the  rents  payable  in  respect  of  certain  lands 
forming  part  of  his  zemindary,  which  formerly 
constituted  one,  but  were  afterwards  divided 
into  five  dependent  talooks. 

The  appellant  derives  his  title  to  the 
larger  part  of  his  zemiiidary  from  a  sale  for 
arrears  of  Government  revenue,  which  took 
place  in  1819.  Fourteen^sixteenths  were  thus 
purchased,  partly  by  the  appellant's  father 


and  a  cousin  jointly,  and  partly  by  one  Pe- 
tumber  Mozumdar.  All  these  have  since, 
by  descent  or  sub-purchase,  become  vested 
in  the  appellant.  The  remaining  two-six- 
teenths are  stated  to  have  been  acquired,  in 
1830,  by  private  purchase  from  a  Mr.  John 
Panioty  and  others,  in  whom  they  were  then 
vested. 


To  enforce  his  claim  to  enhance  the  rents 
of  the  five  talooks,  it  was  necessary  for  the 
appellant  to  institute  five  separate  suits. 
The  amount  involved  in  each  of  them  was 
below,  whilst  the  aggregate  amount  involved 
in  the  ?[s^  exceeded,  the  sum  for  which  an 
appeal  to  Her  Majesty  in  Council  lies  as  of 
right.  The  order  of  the  22nd  of  February 
i860,  giving* special  leave  to  appeal,  provided 
that,  in  case  the  parties  in  India  should 
consent  that  the  order  to  be  made  by  Her 
Majesty  in  one  suit  should  govern  the  others, 
there  should  be  an  appeal  in  one  suit  only. 
This  consent  has,  unfortunately,  not  been 
given ;  the  proceedings  in  ail  the  suits  have 
been  sent  home,  and  are  now  before  their 
Lordships.  The  argument  of  the  learned 
Counsel  for  the  appellant  embraced  all  the 
suits,  and  this  judgment  must  be  taken  to 
be  given  in  each  of  them. 

The  five  suits  were  commenced  in  Sep- 
tember 1855.  Each  was  founded  on  the 
alleged  right  of  the  zemindar  claiming,  in 
part  at  least,  as  purchaser  at  a  sale  for 
arrears  of  Government  revenue,  to  enhance 
the  rents  of  a  talook  described  as  tashkisi 
zimma,  or  a  sub-tenure,  held  upon  payment 
of  a  rent  variable  according  to  the  current 
rates  of  the  district. 


The  title  set  up  by  the  respondents  is  to 
this  effect:  They  allege  that,  as  early  as 
1704  A.  D.  (being  the  year  iin  of  the 
Bengal  era),  one  Mookondo  Ram  Chucker- 
butty  took  in  the  name  of  his  son  Ram 
Chuckerbutty  an  amildaree  pottah  of  the 
lands  in  question  in  the  five  suits  from  Syed 
Shumsuddeen  Mahomed,  the  then  zemindar, 
and  held  them  as  one  talook ;  thab,  on  his 
death,  his  three  sons,  the  said  Ram  Chuck- 
erbutty, Gungadhur  Shedbanto,  and  Go- 
peenath  Chuckerbutty,  held  the  talook  in 
thirds,  making  a  separation  by  guess  of 
part  of  the  land,  but  holding  the  other  part 
jointly;  and  that  in  1755  a.  d.  (or  1162 
B.)  they  made  a  settlement,  witnessed  by 
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the  seal  of  Syed   Imamooddeen  Mahomed, 
the  descendant  of  Shumsuddeen,   whereby 
the  rent  of  the  waste  lands  being  postponed 
for  future   arrangement,   they  undertook  to 
pay  for  the  remaining  and  productive  land 
a  joint  jumma  of  1,901  rupees.     They  fur- 
ther allege  that  afterwards  a  complete  sepa- 
ration   between    the    brothers    took   place : 
that  Gungadhur  took  his  share  of  the  lands 
held  jointly,  as  well  as  those  cultivated   by 
him  separately,  arid  formed  thereout  a  sepa- 
rate talook  called  Sheeb-Kant  (a  name  com- 
pounded of  the  first  syllables  of  the  names 
of  his  two  sons) ;  that  Gopeenath  made   in 
the   same  way  a  separate  talook  out  of  his 
share,   which   he   named    "  Lukhee  Kant," 
after  one  of  his  sons  ;  that  the   remaining 
share  continued  as  a  third  talook  in  the  pos- 
session   of    Ram    Chuckerbutty,    or   of   his 
two  sons,  Beeshtodeb  and  Gobind   Prosad ; 
and  that  this  division  was  sanctioned  by  the 
zemindar,  and  the  consequent  mutation  of 
names  effected  on  the  26th  of  By  sack  1164 
•    (a.  d.  1757),  by  a  writing,  under  the  seal  of 
Syed  Imamooddeen,  which  provided  that  the 
jumma  or  rent  should  be  assessed  according 
to  the  quantity  of  land  held  by  each  person 
as  ascertained  by  subsequent  measurement. 
They  state,  however,  that,  before  this  mea- 
surement took  place,   Ram  Chuckerbultys 
share  was  sub-divided  between  his  two  sons 
Beeshtodeb  and  Gobind  Prosad,  and  a  fur- 
ther  mutation   of  names  effected  in   1 762 ; 
one  of  these  sub-divisions  becoming  talook 
Ram  Lukhun,  the  other  Beeshtodeb.     They 
further  allege  that,  after  this,    the  contem- 
plated measurement  and  survey  took  place ; 
that  the  talook  of  Sheeb-Kant  Chuckerbutty 
was  then   assessed    at    a   fixed   mokurruree 
jumma  of  691   rupees  9  annas  and  2  cow- 
ries; that   the   talook  Lukhee  Kant  Chuc- 
kerbutty was  assessed  at  a  like  jumma  of  643 
rupees    15    annas    and    13    gundahs;  that 
talook    Ram   Lukhun    Chuckerbutty  was  in 
like  manner  assessed  at  335  rupees  6  annas 
and  9  gundahs ;  and  that  of  Beeshtodeb,  exist- 
ing under  the  name  of  Ram  Chuckerbutty,  at 
337  rupees  6  gundahs ;  and  that  accordingly 
on  the  14th  Joistee  1174  (being  some  time 
in   the  year    1767)  separate   bundobusts,  or 
settlement-papers,  under  the  seal  and  signa- 
ture of  the  zemindar   Syed   Imamooddeen 
Mahomed,  were  granted  to  the  holders  of 
each  talook,   and    contained    these  words : 
*'  The  above  amount  of  jumma  being  paid  in 
"  current  coin  year  by  year,  no  increase  shall 
"  be  made  to  it,  nor  shall  you  give  any." 

Thus   far  the  title  of   the   defendants  in 
each   of  the   five   suits    is   common    to   all. 


The  subject  of  the  first  suit  is  the  talook 
Sheeb-Kant  Chuckerbutty;  that  of  the 
second,  Ram-Lukhun  Chuckerbutty ;  that  ai 
the  third,  Lukhee-Kant  Chuckerbutty ;  tbal 
of  the  fourth,*  Radha-Madhub  Chuckerbultr : 
and  that  of  the  fifth,  Ramchunder  Chuc- 
kerbutty ;  the  two  last-named  talooks  having, 
after  the  death  of  Beeshtodeb,  been  fonned 
out  of  his  talook  on  a  partition  and  diviska 
between  his  two  sons,  Radha  Kristo  and 
Radha  Madhub,  in  or  some  time  before  \.  d. 
1807.  The  defendants  in  the  several  suits 
derive  their  title  from  the  talookdars  with 
whom  the  settlements  of  1767  were  made, 
some  by  descent,  others  by  purchase;  bat 
it  is  not  necessary  for  the  determination  of 
the  present  appeal  to  state  these  devolutioss 
of  title  in  detail. 

From  what  has  been  said  it  is  obvioiis 
that  the  principal  question  in  each  suit  was 
whether  the  talook,  that  was  the  subject  of 
it,  had*been  held  from  a  period  considerably 
anterior  to  the  Decennial  Settlement  at  a  fix- 
ed or  mokurruree  jumma,  or  was  held  on  a 
rent  variable,  and  therefore  subject  to  en- 
hancement. 

The  other  material  issues  in  each  suit 
were  : — 

1st,  Whether  the  claim  of  the  plaintiff 
was  barred  by  the  Regulation  of  Limitaiion ; 
and, 

2ndly,  Whether  the  notice,  required  by 
law  as  a  preliminary  to  a  suit  for  enhance^ 
mcnt  of  rent,  had  been  duly  served. 

The  five  suits  were  heard  together  by  the 
Principal  Sudder  Ameen  of  Zillah.  Backo- 
gunge  on  the  20th  of  January  1858.  His 
decision,  which  is  at  page  1.88  of  the  Ap- 
pendix, was  in  favor  of  the  appellant  on 
all  points.  The  defendants  in  each  suit  ap- 
pealed to  the  Zillah  Judge  (Mr.  KempX 
who,  on  the  17th  of  July  1858,  reversed 
the  decision  of  the  Principal  Sudder  Ameea, 
and  decided  in  favor  of  the  defendants. 
His  judgment,  which  is  at  page  215  of  the 
record,  proceeded  on  the  ground  that  the 
defendants  had  established  by  evidence  that 
each  talook  had  paid  a  fixed  and  invariable 
rent  for  more  than  twelve  years  anterior  10 
the  Perpetual  Settlement,  and  was  conse- 
quently not  liable  to  further  assessment. 

The  appellant  then  carried  the  five  causes 
to  the  Sudder  Dewanny  Adawlut  on  special 
appeal,  upon  the  grounds  stated  at  page  aiS 
of  the  Appendix. 

These  seemed  to  have  resolved  themselves 
into  ihe  objection :  /^/,  that  the  Judge. 
having  determined  that  the  suits  weie 
barred    by    the    Regulation   of    Limkatioa. 
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was  in  error  in  afterwards  going  into  the  me- 
rits of  them  ;  and,  2ndly,  that  he  was  in  error 
in  holding  that  a  suit  for  enhancement  of  rent 
most  be  brought  within  twelve  yiears  from 
the  date  at  which  the  plaintiff's  title  accrued. 

The  judgment  of  the  Sudder  Court,  which 
IS  at  page  223  of  the  Appendix,  dismissed 
the  special  appeal  on  ilic  ground  that  the 
Judge  had,  in  fact,  decided  the  suits,  not  on 
the  question  of  limitation,  but  upon  their 
merits,  and  that  his  decision,  being  one  of 
questions  of  fact,  could  not  be  reviewed  by 
that  Court  on  special  appeal. 

Their  Lordships,  in  dealing  with  the  pre- 
sent appeal,  will  assume  that  the  appellant's 
claim  is  not  barred  by  lapse  of  time,  and  that 
he  has  duly  served  the  notices  required  by 
law.  These  points  appear  to  have  been  de- 
cided below  in  his  favor,  and  their  Lordships 
see  no  ground  to  doubt  the  correctness  of  that 
decision.  They  propose,  then, to  cou^ne  their 
attention  to  the  question  whether  it  was  suffi- 
ciently proved  in  the  Courts  below  that  the 
present  talook  had  been  held  at  a  fixed  and 
invariable  rent  for  more  than  twelve  years  an- 
tecedent to  the  Perpetual  Settlement  ;  it  be- 
ing admitted  that,  as  the  law  stood  in  1858, 
the  burthen  of  proving  this  lay  on  the^lefend- 
ants. 

The  principal  documents  on  which  the  de- 
fendants rely  in  support  of  their  title  are  the 
settlement  of  the  21st  of  Srabun  1162,  at 
p.  177  ;  the  Kharijee  Likhons,  or  "  mutation 
papers,"  of  the  i6th  and  26th  of  Bysack 
1164,  at  pp.  51  and  125;  the  similar  docu- 
ment of  the  13th  Joistee  1 169,  at  p.  97  ;  the 
ionv  Bundobusis,  or  settlements  of  the- 11th 
and  14th  Joistee  1174,  at  pp.  64,  96,  125, 
and  179  ;  the  Furud  of  1198,  at  p.  49  ;  the 
petition  of  1810,  at  p.  58;  the  Dakhilas  or 
receipts  for  rent,  at  pp.  65  to  68  ;  those  at 
pp.  96  to  105  ;  those  at  pp.  1 26  to  132  ;  those 
at  pp.  150  to  158  ;  and  those  at  pp.  177  to 
185  of  the  Appendix.  The  "  mutation  paper  " 
of  Choitro  1214,  at  p.  149,  bears  only  on  the 
partition  in  1807,  between  the  sons  of  Beesh- 
todeb,  and  the  titles  of  the  defendants  in  the 
4th  and  5th  si^its. 

What  then  is  the  effect  of  the  documents, 
if  taken  as  genuine  ?  The  first  establishes 
the  existence  of  the  dependent  talook  Ram 
Chuckerbutty  in  the  year  1755  ;  the  two  next 
prove  the  division  of  that  talook  into  three 
in  the  year  1757,  and  the  further  sub-division 
of  one  of  these  into  two  in  1765.  But  all 
these  fail  to  show  that  these  talooks  were 
held  at  a  fixed  and  invariable  rent.     The  first 
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is  at  least  consistent  with  the  hypothesis  that 
the  rent  of  the  parent  talook  might  vary  with 
the  amount  of  land  brought  under  cultivation  ; 
the  others  import  that  the  rent  of  each  of  the 
four  derivative  talooks  was  not  to  be  settled 
until  after  survey  and  measurement.  On  the 
other  hand,  the  four  bundobusts  or  settlement 
papers  of  IJ74,  if  genuine,  prove  that  in  1767 
A.  D.  the  rent  of  each  of  the  four  talooks  be- 
came fixed  and  invariable ;  and  the  dakhilas 
support  the  contention  of  the  defendants  that 
they  and  their  predecessors  had  ever  since 
continued  to  hold  their  lands  at  these  rents. 
The  furud  shows  that  in  1792,  and  the  peti- 
tion shows  that  in  1810,  the  zemindar  for  the 
time  being  recognized  the  bundobusts  of  1 174, 
and  admitted  the  title-  of  the  defendants. 
Unless,  therefore,  this  evidence  can  be  suc- 
cessfully impeached,  it  seems  fully  to  warrant 
the  conclusion  of  the  Zillah  Judge  that  the 
defendants  had  relieved  themselves  of  the 
heavy  burthen  which  the  law  cast  upon  them, 
and  established  the  immunity  of  their  lands 
from  further  assessment.  » 

Before,  however,  considering  the  objections 
taken  to  the  genuineness  or  credibility  of  the 
defendant's  evidence,  their  Lordships  desire 
to  notice  the  objection  taken  by  the  Attorney- 
General,  to  the  effect  that  these  documents, 
if  genuine,  contain  no  "  words  of  inheritance  " 
(to  use  the  English  phrase),  /*.  e.j  no  expres- 
sions importing  the  hereditary  character  of 
the  alleged  tenures.     Their  Lordships  con- 
ceive that  this  objection,  which  does  not  ap- 
pear to  have  been  taken  in  the  Courts  below, 
is  not  open  to  the  appellant  in  these  suits. 
He  is  not  suing  for  the  recovery  of  the  lands, 
or  to  disturb  the  possession  of  the  defend- 
ants, in  which  case  he  might  have  been  suc- 
cessively met,  and  no  doubt  would  have  been 
met,  by  a  plea  of  the  Regulation  of  Limita- 
tion.    His  suits  are  for  the  enhancement  of 
rent.     The  pleadings  consequently  admit  the 
existence  of  the  tenures,  and  the  lawful  oc- 
cupation of  the  defendants.     The  only  ques- 
tion between  the  parties  is,  wJiether  the  ta- 
looks are  tashkis  or  mokurruree,  i.  ^.,  whether 
they  are  held  at  a  variable  or  at  a  fixed  and 
invariable  rent.     Moreover,  if  the  objection 
were  open  to  the  appellant,  it  could  hardly 
prevail  against  the  evidence  which  the  record 
affords  that,  for  upwards  of  a  century,  these 
talooks  have  been  treated  as  hereditary,  and, 
I  as  such,  have  both  descended  from  father  to 
;  son,  and  been  the  subject  of  purchase.     It 
may  further  be  observed  that  in  the  mutation 
papers  of  1807,  at  p.   149,  the   talooks  of 
Beeshtodeb  are  expressly  termed  **  hereditary*' 
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What  then  are  the  objections  to  the  proof 
ofiFered  by  the  defendants  ?  The  first,  and  not 
the  least  formidable,  is  that  based  upon  the  fact 
established,  if  not  admitted,  that  Syed  Im- 
amooddeen  died  1192  B.,  or  1785  a.  d. 
This  applies  directly  only  to  the  furud,  ?ind 
to  some  of  the  dakhilas.  It  affects  the  more 
material  documents  (the  bundobust  of  1 1 74) 
in  so  far  only  as  it  tends  to  depYive  them  of 
the  important  corroboration  which  they  de- 
rive from  the  furud,  if  genuine,  and  to  throw 
suspicion  generally  on  the  defendant's  case. 

It  is  clear  that  the  furud  bearing  the  seal 
and  "  Sri  "  signature  of  Imamooddeen  has  not 
been  concocted  recently,  or  for  the  purposes 
of  these  suits. 

That  it  existed  in  i8o6,  and  was  filed  with 
other  documents  in  the  suit  before  Mr.  Win- 
den  (the  proceedings  in  which  are  at  p.  48  of 
the  Appendix)  is  shown  beyond  reasduable 
doubt.  It  is  very  unlikely  that  it  should 
have  been  fabricated  for  production  in  that 
suit  which  was  one  between  the  talookdars 
^nd  their  sub-tenants.  On  the  other  hand,  it 
appears  that  the  Perpetual  Settlement  of  this 
zemindary,  the  most  important  transaction  in 
its  history,  was  concluded  several  years  after 
Imamooddeen's  death  in  his  name,  though 
possibly  without  the  use  of  his  seal.  This 
was  six  years  later  than  the  date  of  the  furud. 
There  is  abundant  evidence  of  the  appearance 
of  his  seal  and  of  his  "Sri''  signature  upon 
other  zemindary  documents  purporting  to 
bear  a  date  later  than  that  of  his  death. 
If  such  documents  have  been  rejected  in  some 
cases,  they  have  been  admitted  and  acted 
upon  in  others.  Weighing  the  evidence  on 
both  sides,  their  Lordships  are  not  disposed  to 
dissent  from  the  conclusion  of  Mr.  Kemp, 
that  the  date  of  Imamooddeen's  death  is  not 
a  fatal  objection  to  the  genuineness  of  the 
furud,  and  the  dakhilas  impeached  on  the 
same  ground  ;  but  that  all  may,  nevertheless, 
be  taken  to  have  come  from  the  sherista  or 
office  of  the  zemindar. 

It  is  then  objected,  as  a  suspicious  circum- 
stance, that,  though  the  furud  was  produced 
in  1806,  the  bundobusts  or  settlements  of 
1174,  to  which  it  refers,  were  not  then  pro- 
duced. The  answer  to  this  is  that  their  pro- 
duction was  not  necessary  for  the  purposes  of 
that  suit.  Documents  are  not  produced  in 
the  Courts  of  India  without  some  risk  ;  and 
of  all  men  the  dependent  talookdar  has  the 
greatest  reason  to  be  careful  of  his  title-deeds, 
since,  whatever  may  have  been  the  recogni- 
tion of  his  title  by  his  existing  zemindar,  he 


may,  at  some  future  time,  have  to  establish 
that  title  by  the  strictest  proof  against  one 
coming  in  by  purchase  at  a  sale  for  arrears  of 
revenue. 

Another  objection  taken  to  the  genuine- 
ness of  the  bundobusts  of  1 1 74  B.  is  that  00 
mention  of  them  is  made  in  the  copy  of  the 
Quinquennial  Paper  for  1227  B.,  correspond- 
ing with  A.  D.  1820,  which  is  set  forth  at 
page  20  of  the  Appendix.  That  there  fe 
some  foundation  for  this  objection  their  Lord- 
ships do  not  deny.  But  the  document  at 
page  20  is  not  very  well  authenticated. 
Little,  if  any,  weight  seems  to  have  been 
attached  to  it  even  by  the  Principal  Suddcr 
Ameen,  whose  judgment  was  in  favor  of  the 
appellant.  The  inference  founded  on  the 
omission  to  mention  certain  papers  is  not 
conclusive  against  their  existence  ;  and,  in- 
deed, there  is  in  the  last  column  of  this  Quin- 
quennial Return  a  general  reference  to  papen 
other  thdn  those  mentioned  in  the  preceding 
column.  Whatever  may  be  the  force  of  this 
inference,  it  seems  too  slight  to  out-weigh  the 
corroborative  proof  of  the  existence  of  the 
bundobusts  long  before  1820,  which  isiSord- 
ed  by  the  furud,  and  by  the  zemindar's  peti- 
tion at  p.  58  of  the  Appendix. 

The  evidence  that  has  been  given  on  either 
side  to  prove  or  to  disprove  that  the  enjoy- 
ment of  the  talook  has  been  consistent  with 
the  hypothesis  that  the  tenures  were  mokurni- 
ree,  remains  to  be  considered.     The  earlicrl 
dakhilas  produced  (the  objection  to  such  of 
them  as  are  subsequent  in  date  to  the  death 
of  Imamooddeen  having  already  been  disposed 
of)  prove  that  for  upwards  of  twelve  years, 
prior  and  up  to  the  Perpetual  Settlement,  the 
talooks  were  held  and  enjoyed  at  the  fixedl 
rent  specified  in  the  several  bundobusts.    Sol 
far,  then,  the  defendants  have  given  the  proofl 
which  the  Regulations  require   from  them,[ 
But  then  it  is  objected  that  jumma-wasil-bakee 
papers  produced  by  the  appellant  show  that 
at  a  subsequent  period  the  rents  were  vari-l 
able.     These  papers  are  at  pp.  90  to  95,  and 
pp.  122  to  125  of  the  Appendix.     They  are 
for  various  years  between  the  year  1 203  and 
1216,  and  purport  to  show  the  collections  in 
these  vears  made  either  bv  the  Receiver  ap- 
pointed  by  the  Court  of  Wards  during  the 
minority   of  the   zemindar,   or  by  a  lessee | 
named  Mozoomdar.     They  do  not  rpencion 
the  talook  Sheeb  Kant  Chuckerbutty,  whkh 
is  the  subject  of  the  first  suit ;  and  the  title 
of  the  defendants  in  that  suit  is,  therefore, 
unaffected  bv  them.     It  is  perhaps  for  thai 
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reason  that  so  little  notice  of  them  is  taken 
by  Mr.  Kemp  in  his  judgment.  On  the 
other  hand,  if  genuine,  they  do  show  that 
daring  these  years  rents  higher  than  those 
which  the  defendants  contend  to  be  fixed  or 
invariable  were  demanded  and  realized  in 
respect  of  the  other  talooks,  and  that  those 
rents  were  to  some  cjegree  variable  in  amount. 
But  all  these  accounts  appear  to  be  of  a  date 
earlier  than  18 10.  In  that  year,  it  appears 
from  the  zemindar's  petition  at  p.  58,  the 
talookdafs  remonstrated  against  certain  ex- 
actions to  which  they  had  been  subjected, 
asserted  the  title  which  their  successors  now 
assert,  and  obtained  a  recognition  of  it  from 
the  then  zemindar.  There  is  no  evidence 
that  since  that  time  the  rent  paid  in  respect 
of  any  of  the  talooks  has  varied ;  and  it  is 
shown  that  for  fourteen  years  after  he  had 
full  notice  in  the  proceeding  before  Mr. 
Knott,  at  p.  50  of  the  Appendix,  that  the 
defendant  relied  on  the  alleged  settlement 
of  1 174,  the  appellant  continued  to  receive 
the  rents  so  fixed  without  seeking  to  enhance 
them.  The  conclusion,  therefore,  to  which 
their  Lordships  would  come  upon  the  evi- 
dence is  that,  between  1 768  and  the  date  of 
Perpetual  Settlement,  the  enjoyment  of  these 
talooks  was  consistent  with  the  bundobusts 
of  1 1 74  ;  that  it  has  been  equally  so  since 
1810;  and  that,  if  higher  and  varying 
rents  were  exacted  in  respect  of  any  of-  the 
talooks  during  the  period  covered  by  the 
jumma-wasil-bakee  papers,  such  exaction 
was  wrongful,  and  was  remedied  in  18 10, 
when  the  recognition  of  the  zemindar  re- 
mitted the  talookdars  to  their  original  rights. 
This  argument  assumes  the  genuineness 
of  the  jumma-wasil-bakee  papers  as  to  which 
there  may  be  some  doubt.  They  are  cer- 
tainly inconsistent  with  the  dakhilas  for  those 
years  produced  by  the  defendants. 

On  the  whole,  their  Lordships,  though 
laboring  under  the  disadvantage  of  having 
heard  only  the  able,  but  at  the  same  time 
candid,  argument  for  the  appellant,  have  failed 
to  find  any  sufficient  grounds  for  disturbing 
the  judgment  of  the  Court  below  upon  a  pure 
issue  of  fact.  The  order,  therefore,  which 
they  must  humbly  recommend  Her  Majesty 
to  make,  is  that  this  appeal  be  dismissed. 


The  29th  March  1865. 

Present  at  the  hearing  of  the  first  Appeal  on 
the  23rd f  2^ht  and  26th  March  i86j  : 

Lord  Kingsdown,  Sir  J.  T.  Coleridge,  Sir  E. 
Ryan,  Sir  L.  Peel,  and  Sir  J.  W.  Colvile. 

Present  at  the  hearing  of  the  second  Appeal 
on  the  ist  and  2nd  March  186^  : 

Lord  Kingsdown,  Lord  Justice  Knight 
Bruce,  Lord  Justice  Turner,  Sir  L.  Peel, 
and  Sir  J.  W.  Colvile. 

Limitation — Purchaser  at  sale  for  arrears  of 
Revenue— Shikmee  Talookdars — Onus  pro- 
bandi — Registration — Evidence. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  at  Calcutta. 

Wise  and  others 

versus 

Hhoobun  Movee  Debia  and  another. 

A  purchased  in  1833  a  zemindary  at  a  sale  for  arrears 
of  revenue  under  Reg^ulation  XI.  of  1S22,  and  was  put 
into  possession  of  the  proi)ert3'.  Within  the  zemindary 
were  certain  mouzahs  claimed  by  B  and  C  as  mokur« 
ruree-holders  of  a  shikmee  talook  created  by  the  former 
zemindar  before  the  Decennial  Settlement.  Possession 
of  the  zemindary  was  ordered  to  be  delivered  to  A,  and 
his  agent  was  put  into  possession  of  the  nfouzahs  as 
part  of  the  zemmdary.  After  much  litigation  B  and  C 
were  restored  to  possession  of  the  mouzahs  in  1840  and 
1841. 

To  a  suit  by  A  for  the  recovery  of  the  lands,  B  and 
C  pleaded  limitation,  calculating  the  period  from  the 
time  of  purchase  in  1833.  Held  that  the  period  of 
limitation  must  be  computed  from  the  tinie  when  the 
possession  was  taken  from  the  purchaser  in  1840  and 
1S41,  and  not  from  1833. 

Lands  situate  within  a  zemindary  must,  pritnd  fiicie, 
be  considered  as  part  of  the  zemindary;  and  it  is  for 
those  who  insist  on  the  separation  of  lands  from  the 
general  lands  of  the  zemindary  and  on  their  settlement 
as  a  shikmee  talook,  to  establish  their  title. 

When  a  long  series  of  documents  is  produced,  show- 
ing a  reasonable  origin  of  title,  nearly  a  century  ago> 
a  regular  deduction  of  that  title,  and  a  possession  con- 
sistent with  it,  confirmed  by  the  alMmportant  fact  of 
such  possession  existing  at  the  time  of  the  commence- 
ment of  the  claimant's  title  by  purchase,  the  evidence 
of  intrinsic  improbability  should  be  very  strong  indenl 
which  is  to  counterbalance  the  weight  of  such  testimony. 

The  registration  of  a  talook,  or  of  the  sunnuds  creat- 
ing it,  is  not  absolutely  necessary  to  prove  the  creation 
of  the  talock  before  the  Decennial  Settlement.  The 
omission  of  any  mention  of  such  a  talook  in  the  Decen- 
nial or  Quinquennial  Settlement,  and  the  inclusion  of 
the  Ian£  in  the  Decennial  Settlement  as  part  of  the 
zemindary  for  which  the  jumma  is  assessed,  was  held 
not  to  aflford  a  strong  influence  against  the  evidence  of 
the  talook  being  onlv  a  shikmee  talook  paying  rent  to 
the  zemindar;  the  talookdars  were  not  required  to  men- 
tion it,  nor  was  it  necessary  for  the  zemindar  to  do  so. 

'  Discussion  of  the  evidence  requisite  to  establish  the 
existence  of  an  old  shikmee  talook. 
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In  the  month  of  December  1833,  a  zemin- 
dary,  called  Tuppah  Cooreekhuy,  in  the  Col- 
lectorate  of  zillah  Mymensing,  was  put  up 
for  sale  by  public  auction,  to  satisfy  arrears 
of  Government  revenue  under  Regulation 
XI.  of  1822. 

It  was  purchased  by  or  on  behalf  of  Bho- 
bany  Achargee  Chowdry,  and  it  is  not  dis- 
puted that  the  purchaser  acquired  whatever 
rights  in  the  zemindary  belonged  to  the  ze- 
mindar at  the  time  of  the  Decennial  or  Per- 
petual Settlement.  He  was  entitled  to  the 
immediate  possession  of  such  lands  as  at  the 
time  of  the  sale  were  in  possession  of  the 
zemindar,  and  he  had  a  right,  under  the  Re- 
venue Sale  Law,  to  set  aside  by  suit  all  sub- 
tenures  created  since  the  Decennial  Settle- 
ment by  the  zemindar,*  or  any  of  his  ances- 
tors. 

Within  the  zemindary  were  certain  mouzahs 
which,  or  portions  of  which,  are  the  subject 
of  the  two  suits  now  in  appeal.  These  suits 
relate  to  different  parts  of  the  same  property, 
are  between  the  same  parties,  depend  on  the 
same  evidence,  and  are  substantially  one  suit. 

The  mouzahs  in  question  were  alleged  by 
persons  now  represented  by  the  appellants  to 
form  a  shikmee  talook  created  before  the  De- 
cennial Settlement,  held  of  the  zemindar  by 
mokurruree  tenure,  /*.  ^.,  at  a  fixed  rent  not 
liable  to  alteration. 

The  purchaser,  on  the  other  hand,  whose  in- 
terests are  now  represented  by  the  respondents, 
insisted  that  these  mouzahs  were  part  of  the 
zemindary,  and  were  held  khas  by  the  zemin- 
dar at  the  time  of  the  sale,  and  that  the  pur- 
chaser, therefore,  became  entitled  to  them. 
Possession  of  the  zemindary  was  ordered  to 
be  delivered  to  the  purchaser,  and  his  agent 
was  put  into  possession  of  the  lands  in  ques- 
tion as  part  of  the  zemindary.  His  possession, 
however,  was  disputed  on  the  grounds  already 
stated  by  the  persons  claiming  as  talookdars, 
who  insisted  that  they  were  in  possession  of 
the  lands  in  that  character  at  the  time  of  the 
sale.  After  much  litigation,  the  Sudder  Court 
was  of  opinion  that  the  talookdars  had  been 
in  possession  at  the  period  in  question,  and 
ordered  the  possession  to  be  restored  to  them, 
the  purchaser  being  left  to  institute  a  regular 
suit  to  set  aside  such  possession. 

Under  this  order  the  persons  claiming  as 
talookdars  were  put  into  possession  of  part  of 
the  land  in  dispute  in  December  1 840,  and  of 


•  Qy,    Defaulting  zemindar. 


the  rest  early  in  1841,  as  appears  by  certain 
dakhulnamahs  in  evidence  in  this  case. 

This  decision  left  the  right  undetermined, 
and  settled  only  the  question  of  possession, 
and  it  became  necessary  for  the  purchaser  of 
the  zemindary,  if  he  meant  to  institute  any 
suit  for  the  recovery  of  the  lands,  to  institute 
it  within  twelve  years  from  the  time.  Bd 
about  this  time,  that  is,  in  the  year  1840  or 
1 84 1,  Chowdry,  the  purchaser  died,  leaving 
a  widow,  and  the  widow  and  the  mother  d 
Chowdry  became  his  representatives.  The 
widow,  as  she  alleges,  under  a  will  made  br 
her  husband,  had  power  to  adopt,  and  adopt- 
ed a  son,  and  neither  the  validity  of  the 
will  nor  the  fact  of  adoption  is  in  controversr 
in  this  case.  She  instituted  a  suit  in  1855 
for  the  recovery  of  this  properly,  which  fail- 
ed upon  merely  technical  grounds  for  want  of 
sufficient  stamp  on  the  proceedings,  or  for 
some  such  reason.  In  1855  the  first  suit  now 
under  appeal  was  commenced.  As  regards 
any  bar  arising  from  the  Statute  of  Lricira- 
tions,  this  suit  must  be  treated  as  if  it  had 
begun  in  1853. 

The  appellants,  in  their  pleadings,  imst 
that  the  period  from  which  respondcT\u'  ob- 
ligation to  sue  commenced  is  to  be  cakulaled 
from  the  lime  of  the  purchase  in  1833,  and 
they,  therefore,  insist  on  the  Regulation  for 
the  limitation  of  actions  in  bar  of  the  presect 
claim ;  but  they  do  not,  by  these  pleadings, 
insist  on  such 'bar  if  the  period  is  to  be  cal- 
culated from  the  time  when  the  possession  was 
taken  from  the  purchaser  in  1840  and  1841: 
and  we  are  clearly  of  opinion  that  this  is  the 
period  from  which  the  lime  must  be  comput- 
ed The  death  of  the  purchaser  and  the 
minority  of  the  heir  would  clearly  lake  the 
case  in  that  view  out  of  the  Statute  of  Limi- 
tations. The  rights  of  the  parties,  therefore, 
must  be  decided  on  the  merits. 

The  real  question,  which  is  one  of  some 
difficulty,  is  whether  the  lands  in  question 
were  constituted  a  talook  previously  to  i1k 
Decennial  Settlement  in  1790-91,  by  the  ihec 
zemindar,  as  alleged  by  the  appellanls;  or 
whether  they  were  at  that  time  held  khas  bj 
the  zemindar  as  part  of  his  zemindar}',  asallefr- 
ed  by  the  respondents. 

The  title  set  up  by  the  appellants  is  ihi5: 
they  allege  that  the  lands  in  question  were 
granted  by  Ghous  Khan,  the  then  zemindar, 
by  two  sunnuds,  one  dated  in  1779,  *"^  ^* 
other  dated  in  1784,  at  a  fixed  rent,  to  his  sis- 
ter Amina  Bebee  as  talookdar,  in  roudud- 
mash,  or  for  her  maintenance  at  a  fixed  rent. 
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If  these  documents  he  genuine,  there  seems 
to  be  no  reasonable  doubt  about  the  appel- 
lant's right. . 

The  Judge  in  the  Zillah  Court  was  of  opi- 
nion that  they  are  genuine,  and  he  therefore 
dismissed  the  respondent's  suit. 

The .  Sudder  Court  on  appeal  was  of  a 
different  opinion,  and  made  a  decree  in  favor 
of  the  respondents. 

The  first  of  these  suits  was  heard  before  us 
on  appeal  in  February  1863.  It  appeared  that 
the  second  suit  was  coming  on  for  hearing, 
and  we  were  of  opinion  that  it  might  be  ma- 
terial to  see  some  of  the  original  documents, 
and  also  to  consider  other  evidence  not  at 
that  time  before  us,  and  we,  therefore,  direct- 
ed that,  the  decision  on  the  first  suit  should  be 
delayed  till  the  second  had  been  heard,  and 
that  the  sunnuds  relied  on  by  the  appellants 
should  be  sent  over  to  this  country. 

Some  additional  evidence  has  been  printed, 
4nd  the  papers  purporting  to  be  the  original 
^annuds  have  been  sent  over,  and  the  ques- 
tion now  to  be  determined  is  whether,  upon 
the  whole,  the  appellants  have  sufficiently 
established  their  case. 

It  is  not  disputed  by  the  appellants  that 
these  lands,  being  situate  within  ihe  zeminda- 
ry  purchased  by  the  respondents,  are  pn'md 
facie  to  be  considered  as  part  of  the  zemin- 
dar^', and  it  is  for  them,  the  appellants,  who 
insist  on  the  separation  of  these  lands  from 
the  general  lands  of  the  zemindary,  and  on 
their  settlement  as  a  shikmee  talook,  to  es- 
tablish their  title. 

To  prove  their  case,  they  produce  paper* 
purporting  to  be  the  two  sunnuds  to  which  we 
have  already  referred. 

Nothing  has  been  pointed  out  to  us  in  the 
appearance  of  these  papers  throwing  any 
suspicion  upon  them,  nor  have  we  been  able 
to  discover  anything  which  does  so. 

We  have  three  deeds  of  sale,  by  Amina 
Bebee,  and  persons  purchasing  from  her. 
professing  to  convey  different  portions  of  lii.; 
lands  as  parts  of  a  talook.  One  of  these 
deeds  is  dared  in  1808,  and  another  in  1821. 

There  are  produced  two  other  sunnuds,  one 
puq)orting  to  be  dated  in  1812,  by  Asheena 
Beebee,  the  then  zemindar,  to  Aymnn  Becbee 
(a  purchaser  from  Aminal,  and  another  in 
1815  by  Ibrahim  Khan,  the  then  zemindar, 
to  iChosh  Khuddum,  a  purchaser  of  a  part 
of  this  talook  from  Aymun  Beebee.  These 
sunnuds  purport  to  recognize  and  confiwn  the 
title  of  the  purchasers. 

In  proof  that  Amina  Beebee  had  possession 
of  these  lands  as  a  talook,  in  conformity  with 


the  sunnuds  granted,  we  have  chittahs  or 
measurement  papers,  signed  by  Ameens  em- 
ployed on  behalf  of  the  zemindar,  to  measure 
the  lands  of  the  zemindary  in  the  years  1787, 
1788,  1789,  1790,  1791,  and  1793.  These 
chittahs  describe  the  lands  as  the  talook  of 
Amina  Beebee.  • 

We  have  further  the  detailed  accounts  of 
the  agent  in  receipt  of  the  rents  of  these 
lands  in  the  year  1790,  describing  them  as 
the  talook  of  Amina  Beebee. 

There  are  other  measurement  papers  or 
chittahs  affording  the  same  evidence  in  the 
years  1807  and  1816. 

There  are  then  produced  dakhilas  or  re- 
ceipts for  rent  on  behalf  of  the  zemindar  for 
the .  talook  of  Amina  Beebee  in  the  years 
1780,  1805,  1817,  1820,  and  1828. 

Several  other  documents  are  in  evidence 
showing,  if  they  be  genuine,  the  same  fact 
that,  at  an  early  date  and  before  the  Decen- 
nial Settlement,  a  shikmee  talook  had  been 
constituted  in  favor  of  Amina  Beebee  at  a 
mokurruree  jumma ;  and  that  the  lands  in- 
cluded in  it  were  held  by  her,  or  persons 
claiming  under  her,  up  to  the  time  or  nearly 
up  to  the  time  of  the  sale  of  the  zemindary 
in  1833. 

It  was  established  by  the  order  of  the 
Court,  restoring  the  appellants  to  the  lands  in 
the  year  1840,  that  they  were  in  possession  of 
them  at  the  time  of  the  sale  :  for  the  order 
was  made  entirely  upon  that  ground,  and  de- 
cided nothing  as  to  the  title. 

Against  this  great  body  of  evidence  there 
is  really  nothing  which  can  be  called  evidence 
on  the  part  of  the  respondents ;  but  they  al- 
lege, and  undertake  to  shew,  that  all  the  do- 
cuments relied  on  by  the  appellants  are  for- 


geries. 


A  long  experience  in  Indian  Appeals  has, 
no  doubt,  satisfied  us  that  the  presumption  in 
favor  of  the  genuineness  of  documents  offer- 
ed in  evidence  in  that  country  is  very  weak; 
but  still  it  must  not  be  held  that  the  presump- 
tion is  in  favor  of  forgery ;  and  when  a  long 
series  of  documents  is  produced,  showing  a 
reasonable  origin  of  title  nearly  a  century  ago 
a  regular  deduction  of  that  title,  and  a  pos- 
ses.sion  consistent  with  it  confirmed  bv  the 
all- important  fact  of  such  possession  existing 
at  the  time  of  the  commencement  of  the  re- 
spondents' title  by  purchase  in  1833,  the  evi- 
dence of  intrinsic  improbability  should  be 
very  strong  indeed,  which  is  to  counterbal- 
ance the  weight  of  such  testimony. 

Still,  circumstances  may  be  sufficiently 
strong  for  this  purpose,  and  they  have  been 
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held  to  be  so  in  this  case  by  the  Judges  of 
the  Sudder. 

We  will  remark  upon  the  principal  of  these 
circumstances  ;  but  it  is  material  to  consider 
them  with  reference  to  the  case  set  up  by  the 
respondents. 

The  case  sA  up  by  him  is  shortly  and  ac- 
curately stated  in  the  judgment  ot  the  Sud- 
der Court  in  these  terms  : — 

"  The  general  allegation  of  the  plaintiff  is 
that  Ibrahim  Khan,  the  proprietor  of  the  ze- 
mindary,  up  to  the  time  of  the  revenue  sale, 
fraudulently  set  up  this  talook  for  his  own 
benefit,  for  which  purpose  he  has  found  it  con- 
venient to  use  the  names  of  his  relations  and 
connections ;  Aymun  Beebee  (one  of  the 
alleged  purchasers  from  Amina)  being  his 
wife,  and  Amina  Beebee,  the  professed  talook- 
dar  of  the  sunnuds  of  1186  (1779)  and  1191 
(1784),  being  his  aunt  and  the  sister  of  the 
then  zemindar  Ghous  Khan.*' 

If  this  case  be  true,  no  doubt  the  sunnuds 
purporting  to  create  this  talook  half  a  cen- 
tury before  the  sale,  and  the  various  docu- 
ments long  before  the  sale  referring  to  it, 
must  be  forgeries.  On  the  other  hand,  if 
these  documents  be  genuine,  then  the  respond- 
ents' case  must  be  untrue. 

No  direct  evidence  is  offerSd  against  the 
genuineness  of  the  sunnuds ;  but  it  is  said  that 
they  cannot  have  been  made  at  the  lime  when 
they  bear  date,  for  several  reasons,  of  which 
these  are  the  principal : — 

Firsts  it  is  said  that  the  talook  is  not  men- 
tioned in  the  Decennial  or  Quinquennial  Set- 
tlement as  such,  and  that  the  l.-mds  are  includ- 
ed in  the  Decennial  Settlement  as  part  of  the 
zemindary  for  which  the  jumma  is  assessed 
on  the  zemindar. 

We  have  not  before  us  the  particulars  of 
these  Settlements;  but,  assuming  the  state- 
ments to  be  accurate,  the  fact  does  not  seem 
to  afford  any  strong  inference  against  the 
existence  of  the  talook. 

If  it  had  been  an  independent  talook,  it 
would  have  been  liable  to  direct  assessment 
by  the  Government,  and  would  have  been  the 
subject  of  assessment  on  the  talookdar :  but, 
being  only  a  shikmee  talook  paying  rent  to 
the  zemindar,  the  talookdars  were  not  requir- 
ed to  mention  it.  nor  was  it  necessar}-  for  the 
zemindar  to  do  so. 

It  is  then  said  that,  if  the  sunnuds  and  the 
various  instruments  by  which  conveyances  of 
portions  of  the  talook  are  alleged  to  have 
been  subsequently  made  had  been  really  exe- 
cuted, those  instruments,  or,  at  all  events, 
some  of  them,  would  have  been  registered, 


and  that  none  of  them  have,  in  fact,  been 
registered. 

No  Regulations  have  been  pointed  octto 
us  by  which  the  registration  of  these  sunnodi 
or  of  this  talook  (created,  if  at  all,  before  tk 
Decennial  Settlement)  was  made  necessaiy; 
and  though  the  observations  of  the  Judges  of 
the  Sudder,  "  that  the  deeds  w^ant  the  autheo- 
tication  which  registration  would  have  afford- 
ed," and  "  that  the  talook  wants  the  corrobo- 
ration  which  registration  and  its  mention  ii 
the  Quinquennial  papers  would  have  afforded,'* 
be  perfectly  well  founded  and  entitled  to 
weight,  it  must  be  considered  whether,  widi- 
out  this  evidence,  the  proof  be  not  sufficient. 

A  circumstance  more  strongly  relied  OQ 
by  the  respondents'  Counsel  was  this,  that 
these  sunnuds  were  never  produced  nor  men- 
tioned by  the  appellants  on  several  occasions 
on  which,  it  is  said,  if  they  had  really  been 
in  existence  at  that  time,  they  ought  to  have 
been  produced,  and  certainly  would  have 
been  produced. 

Firsts  it  is  said  that  a  litigation  went  on 
from  the  time  of  the  sale  in  1833  up  to  the 
year  1 840  with  respect  to  the  possession  of 
these  lands,  and  that  in  the  course  ot  that 
suit  no  allusion  was  made  to  these  documents. 
But  the  answer  given  to  this  objection  much 
diminishes  its  force,  viz,^  that  the  question 
then  before  the  Court  was  not  one  of  title 
but  of    possession,    and    that    it   was  only 
on  the   question   of   title,   as   to   which  the 
Court  had  no  power  in  that  suit  to  pronounce 
any  deci<jion,  that  the  production  of  the  ori- 
ginal sunnuds  was  of  importance.     Thoogh 
these  sunnuds  were  not  produced,  the  title 
under  them  was  asserted,  and  the  sunnud  of 
confirmation  of  1813,  from  Asheena  Beebee 
to  Aymun  Beebee,  seems  to  have  been  actual- 
ly produced  on  the  2nd  of  July  1839. 

Another  objection  which  was  much  press- 
ed at  our  bar  was  this  : — 

These  sunnuds  describe  the  lands  as  lakhe- 
raj  and  muddudmash,  whereas  it  is  said  that 
I  hey  were  npl  alleged  to  be  lakheraj  at  the 
time  of  the  Decennial  Settlement,  but  were 
included  in  the  lands  subject  to  assessment; 
and  that  it  was  not  till  a  much  later  period 
(not  very  long  before  the  sale)  that  they  were 
claimed  to  be  lakheraj,  and  that  these  instm- 
ments  must,  therefore,  have  been  fabricated 
after  that  claim  had  been  set  up. 

Now,  the  force  of  this  argument  depends 
on  the  allegation  that  these  lands  were  not 
claimed  or  pretended  by  ihe  then  zemindar 
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to  be  lakheraj  before  the  settlement.  But  of 
this  we  find  no  sufficient  evidence.  It  is 
well  known  that  before  that  time,  and 
especially  about  that  time,  a  great  number 
of  fictitious  claims  to  exemption  from 
assessment  of  lands  as  lakheraj  were  set 
up  by  different  proprietors,  and,  although  it 
was  held  in  what  is  called  the  alluvion  suit 
that  the  lands  were  not,  in  fact,  lakheraj, 
and  that  the  firman  of  the  Sultan  purporting 
to  make  them  so  had  been  forged  by  Ibrahim 
Khan,  vet  that  fact  by  no  means  shows 
that  at  the  dates  of  the  sunnuds  the  then 
zemindar  did  not  claim  or  pretend  them 
to  be  so.  Whether  they  were  not  included 
in  the  assessment  was  a  question  depending 
on  the  description  contained  in  the 
Decennial  Settlement ;  and,  though  the 
Government  Officer  was  satisfied  after  much 
enquiry  that  they  were  in  fact  covered 
by  the  assessment,  such  descriptions  are 
•  generally  vague  and  uncertain,  and  the 
difficulty  of  identifying  lands  is  greatly 
increased  in  a  long  lapse  of  years  when  it 
appears  that  the  lands  adjoin  the  great  river 
Barhampooter,  and  are  subject  to  be  sub- 
merged, and  have  their  boundaries  changed 
by  not  unfrequent  overflows  or  changes  in 
the  course  of  the  stream. 

The  last  objection  which  we  think  it 
necessary  to  notice,  and  to  which  we  confess 
we  are  inclined  to  attribute  the  most  weight, 
is  that  in  1836  Mr.  Glass,  the  partner, 
as  we  understand  it,  with  Mr.  Wise,  one 
of  the  present  appellants,  insisted  upon 
a  title  to  a  portion  of  these  lands  under  a 
lease  alleged  to  have  been  granted  to  him 
by  Ibrahim  Khan,  the  late  zemrndar,  whereas 
Mr.  Wise  now  claims  under  a  purchase 
subsequently  made  by  him  and  Glass  from 
Aymun  Beebee  in  1840,  and  insists  that 
Ibrahim  Khan  was  never  in  possession  of 
the  lands,  and  that  they  were  not  part  of 
the  zemindary,  except  as  being  part  of  a 
dependent  talook. 

Undoubtedly  these  two  titles  are  incon- 
sistent; but  it  is  not  impossible  that  Mr. 
Glass  might  first  procure  a  lease  from  Ibra- 
him, supposing  him  to  be  the  owner,  and 
might  afterwards,  when  the  title  of  the 
talookdars  was  insisted  on  and  seemed  likely 
to  succeed,  make  a  purchase  from  them 
in  order  that  they  might,  under  any  circum- 
stances, be  secure  in  the  enjoyment  of  his 
Indigo  plantations. 

The  probability  of  this  being  so  is  strength- 
ened by  the  statement  in  the  petition  of 
Glass  to  the  Sudder  Court  in  1838,  in  which 
he  alleges  "  that  he  had  from  a  long  time 


been  making  Indigo  cultivation  on  the  lands 
after  making  ijara  pottahs  of  them  from  the 
proprietors,  /*.  e.,  talookdars  and  zemindars.'' 

We  are  very  far  from  thinking  that  the 
various  objections  thus  made  to  the  title 
of  the  talookdars,  and  so  ably  urged  at 
our  Bar,  are  without  force.  But  against 
them  we  must  set  the  evidence  produced 
by  the  appellants  in  confirmation  of  their 
title. 

Now,  any  evidence  which  proves  the 
existence  of  this  talook  at  a  period  antece- 
dent to  that  at  which  the  respondents  allege 
it  to  have  been  fasely  set  by  Ibrahim 
Khan,  tends,  more  or  less  strongly,  to  dis- 
prove his  case.  The  appellants'  evidence 
upon  that  point  seems  to  us  very  strong. 

In  1819  there  is  a  proceeding  in  the 
Appeal  Court  of  Jehangur  Nuggur,  in  which 
the  question  was,  whether  certain  lands  be- 
longed to  this  talook,  or  were  part  of  the 
khas  lands  of  the  zemindar. 

In  1824  we  have  a  petition  from  a  person 
complaining  that  Khosh  Khuddum  had 
agreed  to  sell  to  him  a  portion  of  his 
talook,  but  had  refused  to  perform  his  con- 
tract. 

In  1833  we  find  an  order  made  in  a  suit 
which  had  been  instituted  in  1831  by 
Aymun  Beebee  against  her  husband  Ibrahim 
Khan,  by  which  a  part  of  the  lands  of 
this  talook  was  ordered  to  be  sold  to  satisfy 
fees  due  to  the  pleaders. 

In  1843  we  find  it  stated  upon  the  result 
of  an  enquiry,  then  directed  by  the  Civil 
Court  of  Mymensing,  that,  when  the  talook 
was  about  to  be  sold,  the  plaintiff's  mooktear 
deposited  in  the  Treasury  of  the  Collectorate 
the  sum  demanded. 

These  proceedings  are  very  important, 
not  only  because  they  show  that  in  1833 
a  portion  of  this  talook  was  dealt  with  by 
the  Court  as  the  property  of  Aymun  Beebee, 
but  because  it  makes  the  supposed  collusion 
between  Ibrahim  Khan  and  his  wife  Aymun, 
which  is  essential  to  the  respondents'  case, 
in  the  highest  degree  improbable. 

That  the  sunnuds  in  question  have  not 
been  fabricated  since  the  institution  of  these 
suits,  is  clear  from  the  proceedings  in  the 
suits  with  the  Government  as  to  the  alluvion 
lands,  which  are  of  great  importance. 

It  appears  that  some  time  before  1843 
a  tract  of  land  which  had  been  covered  by 
the  waters  of  the  Burhampooter  was  left 
dry  by  some  change  in  the  stream.  This 
tract  was  within  the  limits  of  Cooreekhuy. 
If  these  were  new  derelict  lands,  they  would 
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on,  payable  by  Shama  Purshad  Nundy,  un- 
der the  decree  of  the  27th  July  1829,  and 
the  compromise  of  the  i6th  May  1831  ; 
and  that  the  case  ought  to  be  referred  back 
to  the  Court  of  Sudder  Dewanny  Adawlut, 
to*  ascertain,  carry  out,  and  enforce  the 
rights  and  liabilities  of  the  parties  as  above 
declared ;  and  that  Tara  Purshad  should  be 
at  liberty  to  apply  in  the  cause  of  Doorga 
Purshad  against  Shama  Purshad  Nundy  for 
leave  to  enforce  the  decree  in  that  cause 
as  he  might  be  advised  for  the  recovery  of 
his  6-anna  share  of  the  said  24,217  rupees 
12  annas  17  gundahs,  and  interest  in  so  far 
as  the  same  had  not  been  already  recovered. 
By  an  order  of  Her  Majesty  in  Council, 
bearing  date  the  i8th  July  1849,  this  re- 
port was  proved,  and  it  was  ordered  that  the 
decree  of  the  Sudder  Court  of  the  15th 
April  1 84 1  should  be,  and  the  same  was 
thereby  reversed,  and  that  it  be  declareji  and 
done  as  in  the  report  more  fully  set  forth 
and  recommended ;  and  that  the  same  be 
duly  and  punctually  obeyed,  complied  with, 
and  carried  into  execution. 

In  the  meantime,  pending  this  appeal  to 
Her  Majesty,  and  on  the  3rd  December 
1842,  Tara  Purshad  instituted  a  further  suit 
against  Doorga  Purshad  to  recover  the  sum 
of  4,593  rupees  12  annas  9  pie,  the  interest 
npon  his  6-anna  share  of  the  sum  secured  by 
the  bond  from  the  year  182 1,  when  the  pro- 
ceedings against  Shama  Purshad  Nundy  were 
commenced,  up  to  the  27th  of  July  1829, 
when  the  decree  against  him  was  made,  being 
the  interest  for  which,  by  the  plaint  in  his 
original  suit,  he  had  reserved  to  himself  the 
right  to  sue.  This  suit  was  heard  before  the 
Principal  Sudder  Ameen  on  the  nth  of 
August  1843,  ^'^^  ^y  l^ls  decree  of  that  date 
he  dismissed  the  suit;  but,  upon  an  appeal 
by  Tara  Purshad  to  the  Judge  of  the  Zillah 
Court,  the  decision  of  the  Sudder  Ameen 
was  reversed,  and  Doorga  Purshad  was  order- 
ed to  pay  to  the  respondent  the  4,593  rupees 
1 2  annas  9  pie,  with  interest  at  1 2  per  cent. 
per  annum,  from  the  time  of  the  commence- 
ment of  the  suit,  and  with  the  costs  in  both 
Courts ;  and  upon  a  special  appeal  by  Doorga 
Purshad  to  the  Court  of  Sudder  Dewanny 
Adawlut,  that  Court  dismissed  the  appeal 
with  costs.  In  consequence  of  these  decrees, 
Doorga  Purshad  was  compelled  to  pay  to 
Tara  Purshad  the  sum  of  11,127  rupees  15 
annas  3  pie,  which  he  accordingly  paid  as 
follows :  8,200  rupees  7  annas  3  pie  on  the 
^8th  April  1848,  and  2,927  rupees  8  annas 
on  the  4th  August  1857. 


I 


Several  attempts  appear  to  have  been  made 
by   Doorga    Purshad,    after   Her   Majesty's 
order  in  Council  arrived  in  India,  to  obtain 
a  review  of  the  decrees  made  against  htm  ia  \ 
the  last-mentioned  suit,  and  to  have  those 
decrees  considered  in  connection  with  Hff 
Majesty's  order  in  Council,  but  failed  in  these 
attempts;   and   thereupon,   on   the    17th  oil 
August    1857,    he    instituted    against  Tait| 
Purshad  the  suit  out  of  which  the  apped. 
before  us  has  arisen.     By  his  plaint  in  tfak 
suit  he  has  sought  to  recover  the  sum  at  J 
23,294  rupees  9  annas  16^  gundabs,  beuy' 
the  amount  of  the  sums  paid  by  him  to  Tan 
Purshad,  and  of  the  sums  which  he  has  paid  ' 
for  his  own  costs  of  the  proceedings  iikcA  : 
against  him,  with  interest  on  such  sums  re- 
spectively from  the  respective  times  of  the 
payment  thereof  at  12  per  cent,  per  annum.  ! 
Tara  Purshad,  by  his  answer  to  the  plaint, 
has  insisted  that  the  decision  of  the  Jodge 
of  the  Zillah  Court  in  his  favor  in  the  further 
suit  brought  by  him  having  been  afi&rmed  on 
appeal  by  the  Sudder  Court,  became  final  and 
could  not  be  set  aside  by  a  new  suit,  and  he 
has  relied  upon  Section  16  of  Regulation  IIL 
of  1793  ^s  a  bar  to  the  suit.     On  tbe  19& 
June  1858,  the  case  was  heard  bdoie  the 
Principal  Sudder  Ameen,  and  was  by  that 
Officer  dismissed  with  costs.     From  this  de- 
cision Doorga  Purshad  appealed  to  the  Sod- 
der   Court:   but  that   Court,   by   its  deem 
dated  the  9th  May  1859,  affirmed  the  dcd- 
sion  of  the  Principal  Sudder  Ameen.    He 
appeal  now  before  us  is  from  the  decree  of 
the  Sudder  Court  of  the  9ih  May  1859,  and 
from  the  decree  of  the  Zillah  Court  of  die 
29th  June  1858.    There  is  no  appeal  beidie 
us  from  either  of  the  decrees  made  in  die 
further    suit     instituted    by    Tara    Purshad 
against    Doorga    Purshad,    their    Lordsh^ 
having,  in  consequence  of  delay  on  the  part 
of  Doorga  Purshad,  refused  an  applicatioi 
made  by  him  for  leave  to  appeal  from  thoee 
decrees.     Doorga  Purshad  and  Tara  Poisfaad 
have  both  died  pending  this  appeal,  and  the 
appeal  has  been  revived,  and  is  now  in  foite 
between  their  representatives. 

The  sole  question  to  be  considered  upon 
this  appeal  is,  whether  Doorga  Purshad  wiS 
entitled  to  recover  in  the  suit  instituted  ly 
him  against  Tara  Purshad,  the  sums  wfaidi 
had  been  recovered  by  Tara  Purshad  &«l 
him  under  the  decree  in  the  suit  vtidi 
Tara  Purshad  had  instituted  against  faiitt; 
and  in  considering  this  question,  it  must  li 
assumed  that,  at  the  times  when  those  da> 
crees  were  made,  Tara  Purshad  waa  righth^T il 
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entitled  to  recover  the  sums  which  were  pay- 
able ander  them,  there  not  being,  as  has  been 
mentioned,  any  appeal  from  those  decrees. 
Tara  Purshad  insisted  in  the  Courts  in  India, 
and  his  representatives  have  insisted  in  the 
argument  before  us,  that  Doorga  Purshad 
was  not  entitled  to  recover  these  sums  for 
two  reasons :  first,  that  his  right  to  recover 
them  is  precluded  by  Section  i6  of  Regu- 
lation III.  of  1793 ;  and,  secondly ,  that, 
independently  of  that  provision  in  the  Regu- 
lations, money,  which  has  been  paid  under  a 
decree  or  judgment  of  a  Court  of  compe- 
tent jurisdiction,  cannot  be  recovered  in  a 
new  suit  or  action  so  long  as  the  decree  or 
judgment  under  which  it  has  been  recover- 
ed is  subsisting  and  in  force.  Upon  the  first 
of  these  points,  their  Lordships  have  felt  but 
little  doubt.  Section  16  of  Regulation  III. 
of  1793  'S  in  these  terms:  *'The  Zillah 
and  City  Courts  are  prohibited  from  enter- 
taining any  cause  which,  from  the  production 
of  a  former  decree  or  the  records  of  the 
Court,  shall  appear  to  have  been  heard  and 
determined  by  any  former  Judge  or  any 
Superintendent  of  a  Court  having  compe- 
tent jurisdiction.  If  any  doubt  should  arise 
respecting  the  competency  of  the  former 
jurisdiction,  the  Judges  are  to  report  the  cir- 
cumstances to  the  Sudder  Dewanny  Adawlut, 
and  wait  the  instructions  of  that  Court." 
Their  Lordships  think  that  this  provision  ap- 
plies only  to  cases  in  which  the  question  to  be 
determined  in  the  cause  is  the  same  question 
as  has  been  already  heard  and  determined, 
and  not  to  cases  like  the  present,  in  which 
new  circumstances  have  intervened,  and  alter- 
ed the  nature  and  character  of  the  question 
to  be  determined.  The  intent  of  the  Regu- 
lation, as  it  seems  to  their  Ix)rdships,  is  only 
to  prevent  the  re-trial  of  the  same  question, 
and  it  is  obvious  that  there  is  an  essential 
difference  between  the  question,  whether 
Tara  Purshad  was  entitled  to  recover  against 
Doorga  Purshad  before  the  order  of  Her 
Majesty  in  Council  was  pronounced,  and  the 
question  whether,  after  that  order  was  pro- 
nounced, he  was  entitled  to  hold  the  money 
which  he  had  previously  recovered. 

Upon  the  second  point  their  Lordships 
have  felt  more  difficulty.  There  is  no  doubt 
that,  according  to  the  law  of  this  country — 
and  their  Lordships  see  no  reason  for  hold- 
ing that  it  is  otherwise  in  India — money  re- 
covered under  a  decree  or  judgment  cannot 
be  recovered  back  in  a  fresh  suit  or  action 
whilst  the  decree  or  judgment  under  which 
it  was  recovered  remains  in  force ;  but  this 


rule  of  law  rests,  as  their  Lordships  appro* 
hend,  upon  this  ground,  that  the  original 
decree  or  judgment  must  be  taken  to  be  sub- 
sisting and  valid,  until  it  has  been  reversed 
or  superseded  by  some  ulterior  proceeding. 
If  it  has  been  so  reversed  or  superseded,  the 
money  recovered  under  it  ought  certainly  to 
be  refunded,  and,  as  their  Lordships  conceive, 
is  recoverable  either  by  summary  process  or 
by  a  new  suit  or  action.  The  true  question, 
therefore,  in  such  cases  is,  whether  the  de- 
cree or  judgment,  under  which  the  money 
was  originally  recovered,  has  been  reversed 
or  superseded  ;  and,  applying  this  test  to  the 
present  case,  their  Lordships  are  of  opinion 
that  the  decrees  obtained  by  Tara  Purshad 
against  Doorga  Purshad  were  superseded  by 
the  order  of  Her  Majesty  in  Council  pro- 
nounced in  the  year  1849.  ^^  was  plainly 
intended  by  that  order  that  all  the  rights  and 
liabilities  of  the  parties  should  be  dealt  with 
under  it,  and  it  would  be  in  contravention  of 
the  order  to  permit  the  decrees  obtained  by 
Tara  Purshad,  pending  the  appeal  on  which 
it  was  made,  to  interfere  with  this  purpose. 
Moreover,  the  decrees  now  under  appeal 
rest  on  precisely  the  same  cause  of  suit  as 
the  original  decree,  which  was  reversed  by 
the  order  of  Her  Majesty  in  Council.  The 
plaint  in  the  case  on  which  the  original  de- 
cree was  recovered  describes  the  interest  re- 
covered by  the  decrees  under  appeal  as  part 
of  the  same  cause  of  suit,  separated  only  for 
the  convenience  of  Tara  Purshad ;  and  the 
decrees  under 'appeal,  therefore,  were  mere 
subordinate  and  dependent  decrees,  and  their 
Lordships  do  not  think  that  these  decrees  can 
be  held  to  have  remained  in  force  when  the 
decree  on  which  they  were  dependent  had 
been  reversed. 

That  the  Court  of  Sudder  Dewanny 
Adawlut  has  not,  as  their  Lordships  think  it 
might  have  done,  dealt  with  the  decrees  now 
under  appeal,  as  falling  within  the  direction 
given  to  that  Court  by  Her  Majesty's  order 
in  Council,  to  ascertain,  carry  out,  and  en- 
force the  rights  and  liabilities  of  the  parties, 
does  not,  in  their  Lordships'  opinion,  vary 
the  ca§e.  This  provision  in  Her  Majesty's 
order  in  Council  gave  ppwer  to  the  Court  of 
Sudder  Dewanny  Adawlut  to  deal  summarily 
with  the  rights  and  liabilities  of  the  parties, 
but  it  could  not,  in  their  Lordships'  opinion 
take  away  any  rights  which  the  law  would 
give  to  Doorga  Purshad  independently  of 
that  power.  For  these  reasons  their  Lord- 
ships are  of  opinion  that  the  decrees  appeal- 
ed from  ought  to  be  reversed,  and  that  the 
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sums  of  rupees  8,200-7-3,  ^"^  rupees  2,927-8 
paid  under  them  ought,  so  far  as  the  assets 
of  Tara  Purshad  will  extend,  to  be  re-paid 
by  the  now  respondents  to  the  appellant, 
with  interest  at  1 2  per  cent,  from  the  respec- 
tive limes  when  such  suras  were  respectively 
paid  ;  and  that  ihe  now  respondents  ought 
also,  so  far  as  Tara  Pur  shad's  assets  will  ex- 
tend, to  pay  the  costs  ot  this  appeal ;  but 
under  the  circumstances  of  the  case,  and 
having' regard  10  ihe  delay  on  ihe  part  of 
Doorga  Purshad,  iheir  Lordships  do  not 
think  that  his  representatives  are  eniiiled  to 
recover  the  costs  incurred  by  him  in  the 
course  of  (he  proceedings  taketi  against  him 
by  Tara  Ptu*shad.  'I'heir  Lordships,  there- 
fore, will  humbly  recommend  Her  Majesty 
to  make  an  order  upon  this  appeal  to  the 
e£fect  which  we  have  mentioned. 


The  15th  June  i860. 

Present : 

Lord   Justice  Knight  Bruce,   Sir  E.  Rvan, 
•    Lord  Justice  Turner,  Sir  J.  T.  Coleridge, 
Sir  L.  Peel,  and  Sir  J.  W.  Colvile. 

Leave  to  appeal  to  Privy  Council  how  to  be 

regulated. 

-On  three  petitions  for  leave  to  appeal  in 
the  following  suits  from  judgments  of  the 
Sudder  Dewanny  Adawlut  at  Calcutta. 

Maharajah  Suteeschunder  Roy 

versus 

Gunneschunder  and  others. 

Ranee  Surnomoyee 

versus 

Maharajah  Suteeschunder  Roy. 

Gooroopershad  Khoond 

versus 

Juggutchunder  and  another. 

Leave  to  appeal  to  the  Privy  Council  is  to  he  piven  in 
fases  wheie  the  petition  is  presented  within  the  pre- 
scribed  period,  and  the  value  of  the  matter  in  dispute  in 
the  appeal  amounts  to  10,000  rupees,  including  interest 
up  to  the  decree. 

.^  The  grant  of  leave  to  appeal  in  cpses  where  the  spe- 
cified anrtount  of  10,000  rupees  can  only  be  reached  by 
the  addition  of  interest  subsequent  to  the  decree  is  in 
the  discretion  of  the  Privy  Council. 

Thb  question  in  each  of  these  three  cases 
is,  whether  leave  should  be  given  to  appeal 
to  Her  Majesty  in  Council.  In  one  of  the 
cases,  applica'ion,  as  iheir  Lordships  under- 
stand, has  been  made  to  the  Sudder  Court 
i^x  l^ve  9Q  to  ftpp^fil,  and  tb«  application 
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has  been  refused  :  but  in  the  two  other  cises 
no  such  application  has  been  made. 

Mr.  Leith. — Will  your  Lordships  exoise 
me }  I  should  not  wish  to  mislead  yoor 
Lordships:  it  was  not  an  application  for 
leave  to  appeal  to  Her  Majesty  in  Coandl, 
but  an  application  to  the  Sudder,  praying 
for  the  admission  of  a  special  appeal. 

Lord  Justice  Turner. — ^Then  in  none  oi 
the  cases  has  there  been  any  application  to 
the  Sudder  Court  for  leave  to  appeal  to  Her 
Majesty.  The  reason  of  there  having  beea 
no  such  application  to  the  Sudder  Court  in 
two,  at  least,  of  the  cases  is  stated  to  baTe 
been  that  the  Sudder  Court  has  proceeded 
upon  a  certain  rule  as  to  cases  in  which  lean 
should  be  given  to  appeal ;  and  that,  accord- 
ing to  the  rules  on  which  they  have  pro- 
ceeded, leave  would  not  have  been  given  in 
those  two  particular  cases. 

It  is  not  very  clear  to  their  Lordships  on 
what  particular  grounds  the  Sudder  Court 
has  proceeded  with  reference  to  giving  or 
refusing  leave  to  appeal.  But  their  Loaf- 
ships  fe^l  no  doubt  upon  what  groonds  Cbc 
Sudder  Court  ought  to  proceed  in  socJi 
cases.  It  is  quite  clear,  in  their  Lwd^Ups' 
judgment,  that  the  matter  must  be  regulated 
by  ihe  order  in  Council  of  the  loih  (rf  April 
1838,  and  by  that  order  the  Sudder  Coait 
are  not  to  give  leave  to  appeal  unless  the 
petition  be  presented  within  the  time  limit- 
ed in  the  order,  and  unless  the  value  cf 
the  matter  in  dispute  in  such  appeal  sbaO 
amount  to  the  sum  of  10,000  rupees  at  least, 
importing,  therefore,  that  the  leave  to  appeal 
is  to  be  given  in  cases  where  the  petition  is 
presented  within  the  prescribed  period,  and 
the  value  of  ihe  matter  in  dispute  in  the  appeal 
amounts  to  the  specified  sum  of  io,oco  rupees. 

Now,  where  the  appeal  is  from  the  whole 
decree,  and  the  decree  has  given  an  amount 
then  actually  including  interest  up  to  the 
decree  exceeding  10,000  rupees,  ii  is  dear 
that  the  matter  which  is  in  dispute  in  tbe 
appeal  must  exceed  the  sum  of  10,000 
rupees :  for  the  question  to  be  tried  upon  the 
appeal  must  be,  whether  the  decree  is  or  is 
not  right,  that  is  to  say,  whether  the  decree 
has  or  has  not  properly  ordered  payment  of 
a  sum  exceeding  10,000  rupees.  WhefCr 
therefore,  at  the  dale  of  the  judgment,  the 
sum  which  is  recoverable  under  the  deaW 
of  the  Sudder  Court  is  an  amount  excecdti^ 
1 0,000  rupees,  there,  in  iheir  Lordsbipi 
judgment,  the  case  must  clearly  fall  withill 
the  t^rms  of  the  order  in  Council. 
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That^  in  their  Lordships'  understanding, 
idbposes  of  the  first  and  third  of  these  cases. 

The  second  case  is  somewhat  different  in 
its  circumstances.  It  appears  to  be  a  case 
in  which  the  party,  applying  for  leave  to 
appeal,  claims  to  be  entitled  to  an  estate 
subject  only  to  the  payment  of  a  fixed  annual 
rent  of  64  rupees;  but  the  plaintiff  in  the 
suit,  who  is  in  possession  of  the  judgment 
of  the  Court  below,  and  would  be  the  re- 
spondent upon  the  appeal,  claims  the  right 
to  set  upon  the  estate  any  rent  which  he 
may  think  fit.  In  this  case  it  appears  to 
their  Lordships,  either  that  the  value  in  dis- 
pute in  the  appeal  must  be  considered  to  be 
10,000  rupees  within  the  meaning  of  the 
order,  or,  if  not,  that  it  must  be  within  the 
discretion  of  their  Lordships  whether  leave 
to  appeal  should  or  should  not  be  given. 
Taking  the  case  to  be  within  the  meaning 
of  the  order,  it  is  clear  that  the  value  of  the 
matter  in  dispute  will  exceed  the  sum  of 
10,000  rupees ;  fur,  of  course,  an  estate  held 
at  a  rent  of  64  rupees  must  be  diminished 
in  value  to  an  amount  far  exceeding  10,000 
rupees,  if  it  be  chargeable  with  a  rent  of 
82 2  rupees,  the  amount  of  rent  given  by  the 
decree.  Their  Lordships,  however,  do  not 
think  it  necessary  to  decide  whether  the 
case  falls  within  the  meaning  of  the  order 
or  not.  They  think  that,  whether  it  falls 
within  the  order  or  within  their  discretion, 
the  leave  10  appeal  ought  10  be  given. 

Their  Lordships  have  thus  stated  the  rea- 
sons on  which  they  have  proceeded  in  ihes^e 
three  cases,  because  they  consider  it  of  im- 
ponance  that  the  Sudder  Court  should  un- 
derstand  the  rules  which  ought  to  be  pro- 
ceeded on  in  giving  leave  to  appeal,  as  a 
contrary  practice  on  their  part  drives  parties 
into  this  Court  to  obtain  the  leave.  They 
desire,  therefore,  that  the  rules  which  have 
been  mentioned  should  he  observed,  and  are 
of  opinion  that  in  all  these  thrte  ca>es  leave 
should  be  given  to  appeal,  and  that  in  each 
case  security  should  be  j»iven  to  the  amount 
of  300/.  Their  Lordships  mu-t  not,  of 
course,  be  understood  to  intimate  that  the 
Sudder  Court  ought  to  give  the  leave  to 
appeal  in  cases  in  which  the  specifiecl  amount 
of  10,000  rupees  can  only  be  reached  by 
the  addition  of  interest  subsequent  to  the 
decree. 

Such  cases  must,  in  their  Lordships'  opi- 
nion, rest  in  their  discretion. 


The  26th  May  1865. 

Present : 

Lord  Kingsdown,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  L.  Peel,  and  Sir 
J.  W.  Colvile. 

Hindoo  Law — Power  of  testamentary  dis* 
position — Eng^lish  Law  (not  applicable  )---Wills 
— Adoption — Inheritance. 

On  Appeal /r/>m  the  Sudder  Dtwanny 
AdatOlut  at  Calcutta* 

Bhoobun  Moye  Debia 

versus 

Ram  Kishore  Acharjee. 

The  testamentary  power  of  disposition^  by  Hindoos 
has  been  established  in  Bengfal  by  tne  decision  of  Courts 
of  Justice.  ^The  nature  and  extent  of  such  power  can- 
not be  governed  by  any  analogy  to  the  law  of  England — 
the  English  system  being  one  of  the  most  artificial 
character,  founded  in  a  great  degree  on  feudal  rules, 
regulated  by  Acts  of  Parliam«*nt,^  and  adjusted  by  a 
long  course  of  judicial  determinations  to  the  wants  of 
state  of  a  society  differing,  as  far  as  possible,  from  that 
which  prevails  amongst  Hindoos  in  India. 

A  written  instrument,  purportin^jf  to  be  a  deed  of 
permission  to  adopt,  which  was  registered  as  a  deed  in 
the  life-time  of  the  maker,  and  which  contained  no  words 
of  devise,  was  held  not  to  be  of  a  testamentary  charac- 
ter, there  appearing  no  intention  on  the  part  of  the 
maker  that  the  document  should  contain  any  disposition 
of  bis  estate  except  so  far  as  f uch  disposition  might 
result  from  the  adoption  of  a  son  under  it. 

An  adopted  son,  as  such,  takes  by  inberitancp,  aod 
not  by  devise. 

A  son  cannot  t)e  adopted  to  the  great  grandfather  of 
the  last  taker  after  the  lapse  of  several  successive  years 
when  all  the  spiritual  purposes  of  a  son,  according  to 
the  larc^est  construction  of  them,  would  have  beet) 
satisfied. 

When  the  estate  of  a  son  is  unlimited,  and  that  son 
marries  and  leaves  a  widow  his  heir,  she  acquires  a 
vested  interest  in  her  husband's  property  as  widow,  and 
a  new  heir  cannot  l)e  substituted  by  adoption  to  defeat 
that  estate,  and  take  as  an  adopted  son  what  a  natural- 
born  son  would  not  have  taken. 

By  the  mere  gift  of  power  of  adoption  to  a  widow, 
the  estate  of  the  heir  of  a  deceased  son  vested  in 
possebsiun  cannot  be  defeated  and  divested. 

The  rule  of  Hindoo  Law  i^  that,  in  the  case  of  in- 
heritance, the  person  to  succeed  must  be  the  heir  of  the 
last  full  owner.  On  the  death  of  the  las>t  full  owner, 
his  v%  ife  succeeds  as  his  heir  to  a  widow's  estate ;  and,  on 
her  death,  the  person  to  succeed  is  the  heir  at  that  time 
of  the  last  full  owner. 

The  appeal  in  this  case  arises  out  of  a 
feuit  brought  by  the  respondent,  Ram  Kishore, 
10  recover  cenain  estates  in  Bengal,  which 
were  claimed  by.  and  were  in  the  possession  of, 
the  appellant  and  of  Rajendro  Kishore,  whom 
she  alleged  to  be  her  adopted  soii. 

The  facts,  so  far  as  they  are  necessary  tp 
make  our  judgment  inielligible,  are  these : — 
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Gour  Kishore  Acharjee,  being  the  owner 
of  considerable  estates  in  Bengal,  died  in 
the  year  182 1.  He  left  surviving  him  a 
widow  named  Chundrabully,  and  an  only  son 
named  Bhowanny  Kishore. 

At  the  time  of  his  father's  death,  Bhowan- 
ny, who  succeeded  as  his  heir,  was  about 
four  years  of  age.  He  attained,  however, 
his  majority,  and  married  the  appellant,  Bhoo- 
bun  Debia.  He  died  in  the  month  of  August 
1840,  being  then  about  twenty-fpur  years 
old.  He  left  no  issue,  and  Bhoobun  Debia, 
his  widow,  became  the  heir  of  his  property, 
as  well  ancestral  as  of  other  estates,  which 
had  been  purchased  with  his  own  money 
during  his  life. 

Immediately  upon  the  death  of  Bhowanny, 
an  instrument  was  set  up  as  being  his  will 
by  Chundrabully  his  mother,  and  Bhoobun 
Debia  his  widow.  By  this  instrument  power 
to  adopt  a  son  was  given  to  Bhoobun  Debia, 
and  until  such  adoption  was  made,  the  in- 
come of  the  estates  was  given  to  Chundra- 
bully and  Bhoobun  Debia. 

Under  this  alleged  will  these  two  ladies 
took  possession  of  the  estates  of  Bhowanny, 
and  remained  in  the  enjoyment  of  them  for 
nearly  four  years. 

In  December  1843,  Bhoobun  Debia  pro- 
fessed to  exercise  the  power  alleged  to  have 
been  given  to  her  by  the  instrument  already 
referred  to,  and  adopted  a  boy  called  Rajen- 
dro  Kishore. 

Upon  this  a  quarrel  appears  to  have  arisen 
between  Chundrabully  and  Bhoobun,  and 
Chundrabully  alleged  that  the  supposed  will 
of  Bhowanny,  under  which  she  had  so  long 
beenm  the  enjoyment  of  half  his  property, 
was  a  forgery,  and  had  not  been  made  till 
after  his  death ;  and  that  Bhoobun  had  no 
power  of  adoption.  She  further  set  up  an 
instrument  called  an  onoomuiiee  puiiro,  or 
deed  of  permission,  by  which  she  alleged  that 
a  power  to  adopt  a  son  had  been  given  to  her 
by  her  husband  Gour  Kishore  in  his  life-time, 
and  which  power,  in  the  events  which  had 
happened,  she  claimed  a  right  to  exercise. 

She  accordingly  adopted,  or  professed  to 
adopt,  the  appellant  Ram  Kishore,  as  the  son 
of  Gour,  her  late  husband. 

Bhoobun  Debia,  on  behalf  of  Rajendro 
Kishore,  her  adopted  son,  having  obtained 
possession  of  all  the  property  of  Bhowanny, 
the  suit  in  which  the  present  appeal  is  brought 
was  instituted  in  1852,  in  the  Zillah  Court 
of  Mymensing,  by  a  next  friend  of  Ram 
Kishore,  on  his  behalf,  against  Bhoobun 
Debia  and  Rajendra  Kishore  and,  certain 
other  persons,  the  plaintiff  claiming  as  the 


adopted  son  of  Gour,  the  whole  proper^, 
ancestral  and  acquired,  of  Bhowanny.  To 
this  suit  Chundrabully  was  made  a  defend- 
ant, instead  of  suing  as  a  plaintiff  on  behaK 
of  her  son ;  that  course  being  adopted  {ro* 
bably  with  a  view  to  avoid  any  prejudice 
which  might  arise  from  the  inconsistency  of 
her  previous  conduct  with  the  title  now  set 
up  for  her  son. 

When  the  case  came  before  the  Suddcr 
Ameen,  he  was  of  opinion  that  the  plaintiff 
must  recover  upon  the  strength  of  his  ovn 
title,  and  that,  if  such  title  failed,  it  was 
unnecessary  to  decide  upon  the  case  of  tbe 
defendants. 

He  was  of  opinion  that  the  plaintiff  had 
failed  to  prove  his  title,  and  he,  therefore, 
dismissed  the  suit,  expressing  at  the  same 
time  a  strong  opinion  in  favor  of  the  defend- 
ant's adoption. 

He  awarded  the  costs  of  the  suit  to  the 
defendants,  with  the  exception  of  Chondra* 
bully,  whom  he  held  to  be  really  the  promo- 
ter of  the  suit. 

From  this  decision  there  was  an  appeal  to 
the  Sudder  Dewanny  of  Calcutta.  TJ»  case 
was  heard  upon  Several  different  oocasiODS. 
Finally,  the  Judges  were  unanimoosVf  d 
opinion  that  the  adoption  of  Rajendro  vas 
invalid,  and  that  the  will  of  Bhowanny,  pur* 
porting  to  create  the  power  of  adoption,  wts 
a  forgery.  They  were  equally  unanimoos 
in  holding  that  the  onoomuttee  ptUtro  of 
Gour  Kishore  was  a  genuine  and  valid  in- 
strument, and  that,  if  the  power  to  adopt 
continued  at  the  time  when  Chundrabally 
professed  to  execute  it,  there  had  been  a  valid 
adoption.  One  of  the  Judges  was  of  opinion 
that  the  power  was  gone,  and  that  the  adop- 
tion was  invalid.  The  other  two  were  (rf 
opinion  that  the  power  existed  at  the  time  of 
the  adoption,  and  a  decree  was  made,  there- 
fore, in  favor  of  the  plaintiff  as  to  the  ances- 
tral property  of  Bhowanny,  but  not  as  to 
his  self-acquired  property;  and  the  costs 
of  the  parties  were  ordered  "  to  be  borne  by 
them  in  proportion  to  the  amount  of  the  pro- 
perty decreed  or  dismissed." 

The  case  now  comes  before  us  on  appeal 
by  Bhoobun  Debia,  as  representing  her  own 
rights  and  the  rights  of  a  son,  whom  she  bad 
adopted  in  lieu  of  Rajendro  who  is  dead,  and 
on  a  cross- appeal  by  Ram  Kishore,  complain- 
ing that  the  decree  in  his  favor  ought  to 
have  included  the  self-acquired  property  as 
well  as  the  ancestral  property  of  Bhowanny. 

On  the  hearing  of  these  appeals  we  express- 
ed a  clear  opinion,  without  calling  on  the 
respondent's  Counsel  that  the  Court  bdot 
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was  right  in  holding  that  the  alleged  will  of 
Bbowanny  was  a  forgery.  The  evidence  is 
iiresisHble  that  it  was  contrived  by  the  differ- 
ent members  of  his  family  after  his  death,  in 
order  to  give  effect  to  an  arrangement  which 
they  consider  would  be  for  the  common  bene- 
fit. This  being  so,  and  no  power  of  adoption 
having  been  proved  or  alleged  to  have  been 
given  by  parol,  the  adoption  of  Rajeudro  and 
of  the  son  now  substituted  for  him  must,  of 
course,  be  held  in  this  suit  to  be  invalid. 

The  next  question  is  as  to  the  validity  of 
the  adoption  of  Ram  Kishore.  We  see  no 
reason  to  dissent  from  the  opinion  of  the 
Court  below  upon  the  facts  of  the  case,  viz.^ 
thai  the  onoomuttee  puttro  of  Gour  is  a 
genuine  instrument,  and  that,  supposing  the 
power  given  by  it  to  have  been  in  force 
when  the  adoption  under  it  took  place,  the 
adoption  was  good ;  but  we  think  it  unneces- 
sary to  examine  into  the  genuineness  of  this 
instrument,  as  we  are  of  opinion  that,  at  the 
time  when  Chundrabully  professed  to  exercise 
it,  the  power  was  incapable  of  execution. 

It  will  be  necessary  to  go  into  this  part  of 
the  case  with  some  minuteness. 

It  appears  that  some  years  before  the  birth 
of  Bhowanny,  and  in  the  year  1811  of  our 
Era,  Gour  Kishore  being  then  childless,  and 
anxious,  as  Hindoos  generally  are,  to  provide 
a  son  by  adoption  if  he  should  have  no  natural- 
born  son,  executed  an  onoomuttee  puttro  on 
the  30ih  March  181 1,  by  which  he  gave 
power  of  adoption  to  Chundrabully,  his  wife. 
In  18x9,  two  years  after  the  birth  of  Bho- 
wanny, he  executed  the  instrument  on  which 
the  present  question  depends,  which  is  found 
at  page  5 1  of  the  Appendix,  and  is  in  these 
words : — 

"  Gour  Kishore  Surma, 
•*  By  the  pen  of  Ram  Nursing  Surma. 
"  To  the  abode  of  all  goodness,  Chundra- 
bully Dabea. 

"This  is  an  onoomuttee  puttro  (deed  of 
permission)  to  the  following  purport:  Prior 
to  the  birth  of  a  male  child  from  your  womb, 
I  had  executed  in  your  favor  an  onoomut- 
tee puttro  on  the  subject  of  your  receiving 
(an)  adopted  son.  Subsequently,  by  the  will 
of  God,  you  have  given  birth  to  e  male 
child.  Still,  having  regard  to  the  future, 
1  have  again  given  you  permission.  If, 
'  which  God  forbid,  the  male  child  of  your 
body  be  ,non-existent,  then  you  will  adopt 
a  son  from  my  race  {gotra\  or  from  a  differ- 
ent race  {gotra\  for  the  purpose  of  per- 
forming mine  and  your  sradh  and  other 
rites,   and   for  the  sheha  (service)  of  the 


gods,  and  for  the  succession  to  the  zemin- 
dary  and  other  property;  on  which,  if  the 
adopted  son  be  non-existent,  which  god  for- 
bid, then  you  shall,  according  to  your  plea- 
sure, on  the  failure  of  one,  adopt  other  sons 
in  succession,  to  avoid  the  extinction  of  the 
pinda  (funeral  cake  or  offering);  that  dat- 
taka  (adopted)  son  shall  be  entitled  to  per- 
form your  and  my  sradh^  &c.,  and  that  of  our 
ancestors,  and  also  to  succeed  to  the  property. 
To  this  end  I  execute  this  onoomuttee  puttro. 
Dated  25th  Kartick  1226,  B.  E." 

The  first  question  which  arises  is  as  to 
the  construction  of  the  instrument.     It  seems 
to  have  been  considered  by  the  two  Judges 
of  the  Sudder  Court,  who  decided  in  favor 
of  the  respondent  (certainly  by  one  of  them), 
that  the  document  was  to  be  regarded  as 
a  will,  and   as  containing  a  limitation  on 
failure   of    male    issue    of    the    testator   in 
the  life-time  of  Chundrabully,  of  the  estate 
of  the  testator  to  a  son  to  be  adopted  by 
Chundrabully  as  a  persona  designata;  and 
one  of  the  Judges,  in  a  very  elaborate  argu- 
ment,   refers    to    Mr.    Fearne's    celebrated 
treatise  on  Contingent  Remainders,  in  order 
to  show  that  such  a  devise  by  the  English 
Law  would  be  valid.     There  is  no  doubt  that, 
by  the  decision  of  Courts  of  Justice,   the» 
testamentary  power  of  disposition  by  Hin- 
doos has  been  established  within  the  Presi- 
dency of  Bengal ;  but  it  would  be  to  apply 
a  ver)*  false  and  mischievous  principle  if  it 
were    held   that  the   nature  and   extent  of 
such  power  can  be  -governed  by  any  analogy 
to  the  Law  of  England.     Our  system  is  one 
of  the  most  artificial  character,  founded  in 
a  great  degree  on  feudal  rules,  regulated  by 
Acts  of  Parliament,  and  adjusted  by  a  long 
course   of   judicial     determinations   to   the 
wants  of  state  of  a  society  differing,  as  far 
as  possible,  from  that  which  prevails  amongst 
Hindoos  in  India. 

But  their  Lordships  are  quite  satisfied 
that  there  is  in  this  case  no  room  for  the 
application  of  any  such  doctrines.  The 
instrument  before  us  is  merely  what  it  pur- 
ports to  be — a  deed  of  permission  to  adopt; 
it  is  not  of  a  testamentary  character ;  it  was 
registered  as  a  deed  in  the  life-time  of  the 
maker;  it  contains  no  words  of  devise;  nor 
was  it  the  intention  of  the  maker  that  it 
should  contain  any  disposition  of  his  estate, 
except  so  far  as  such  disposition  might  re- 
sult from  the  adoption  of  a  son  under  it.  He 
mentions  the  objects  which  induced  him  to 
make  the  deed — religious  motives,  the  per- 
petuation of  his  famUy,  and  the  succession 
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to  his  property ;  but  it  was  by  the  adoption, 
and  only  by  the  adoption,  that  those  objects; 
were  to  be  secured,  and  only  to  the  extent 
in  which  the  adoption  could  secure  them. 

The  main  ground  of  the  decision  in  the 
Court  below  appears,  therefore,  to  fail,  and 
this  instrument  must  be  construed  and  its 
effect  must  be  determined  in  just  the  same 
way  as  if  it  had  been  made  in  one  of  the 
provinces  of  India  in  which  the  power  of 
testamentary  disposition  is  not  recognized. 

How,  then,  is  the  deed  to  be  construed 
when  we  regard  it  merely  as  a  deed  of  per- 
mission to  adopt?  What  is  the  intention 
to  be  collected  from  it,  and  how  far  will  the 
law  permit  such  intention  to  be  effected  ? 
It  must  be  admitted  that  it  contemplates  the 
possibility  of  more  than  one  adoption;  that 
it  shows  a  strong  desire  on  the  part  of  the 
maker  for  the  continuance  of  a  person  to 
perform  his  funeral  rites,  and  to  succeed  to 
his  property ;  and  that  it  does  not  in  express 
terms  assign  any  limits  to  the  period  within 
which  the  adoption  may  be  made.  But  it 
is  plain  that  some  limits  must  be  assigned. 
It  might  well  have  been  that  Bhowanny 
had  left  a  son  natural-born  or  adopted,  and 
that  such  son  had  died  himself  leaving  a  son  ; 
and  that  such  son  had  attained  his  majority 
in  the  life-time  of  Chundrabully.  It  could 
*  hardly  have  been  intended  that,  after  the 
lapse  of  several  successive  heirs,  a  son  should 
be  adopted  to  the  great  grand-father  of  the 
last  taker,  when  all  the  spiritual  purposes 
of  a  son,  according  to  the  largest  con- 
struction of  them,  would  have  been  satis- 
fied. 

But,  whatever  may  have  been  the  inten- 
tion, would  the  law  allow  it  to  be  effected } 
We  rather  understand  the  Judges  below  to 
have  been  of  opinion  that,  if  Bhowanny  had 
left  a  son,  or  if  a  son  had  been  lawfully 
adopted  to  him  by  his  wife  under  a  power 
legally  conferred  upon  her,  the  power  of 
adoption  given  to  Chundrabully  would  have 
been  at  an  end. 
'  "*  But  it  is  difficult  to  see  what  reasons  coul  1 
-be  assigned  for  such  a  result  which  would 
not  equally  apply  to  the  case  before  us. 

In  this  case  Bhowanny  had  lived  to  an 
age  which  enable;  1  him  to  perform,  and  it 
is  to  be  presumed  that  he  had  performed,  All 
the  religious  services  which  a  son  could  per- 
form for  a  father.  He  had  succeeded  to  the 
ancestral  propeny  as  heir;  he  had  full  power 
of  disposition  over  it ;  he  might  have  alienat- 
ed it ;  he  might  have  adopted  a  son  to  succeed 
to  it  if  he  had  no  male  issue  of  his  body. 
He   cottld   have   defeated   eveiy   intention 


which  his  father  entertained  with  respect  to 
the  property. 

On  the  death  of  Bhowanny,  his  ^nfe  suc- 
ceeded as  heir  to  him,  and  would  have  equal- 
ly succeeded  in  that  character  in  exclusion 
of  his  brothers,  if  he  had  anv.  She  took  a 
vested  estate  as  his  widow  in  the  whole  of 
his  property.  It  would  be  singular  if  a  brother 
of  BhowanYiy,  made  such  by  adoption,  could 
take  from  his  widow  the  whole  of  his  pro- 
perty when  a  natural- born  brother  could  have 
taken  no  part.  If  Ram  Kishore  is  to  take 
any  of  the  ancestral  property,  he  most 
take  all  he  takes  by  substitution  for  the 
natural-born  son,  and  not  jointly  with  him. 

Whether,  under  his  testamentary  power  of 
disposition,  Gour  Kishore  could  have  restrict- 
ed the  interest  of  Bhowanny  hi  his  estate  to  a 
life- interest,  or  could  have  limited  it  over 
(if  his  son  left  no  issue  male,  or  such  issoe 
male  failed)  to  an  adopted  son  of  his  ovn, 
it  is  not  necessary  to  consider;  it  is  sui- 
cient  (o  say  that  he  has  neither  done  irar  at- 
tempted to  do  this.  The  question  is  wb^• 
ther  the  estate  of  his  son  being  unlimited,  and 
that  son  having  married  and  left  a  widov, 
his  heir,  and  that  heir  having  acquired  a  vest-  ^^ 
ed  estate  in  her  husband's  property  as  vidov, 
a  new  heir  can  be  substituted  by  adoption 
who  is  to  defeat  that  estate,  and  take  as  an 
adopted  son  what  a  legitimate  son  of  Gov 
Kishore  would  not  have  taken. 

This  seems  contrar}'  to  all  reasons  and  to  ^ 
all  the  principles  of  Hindoo  Law,  as  far  as  we  | 
can  collect  them. 

.     It  must  be  recollected  that  the  adopted     | 
\  son,  as  such,  takes  by  inheritance,  and  not  w  I 
J  by  devise.    Now,  the  rule  of  Hindoo  Law«. 
is  that,  in  the  case  of  inheritance,  the  person 
to  succeed  must  be  the  heir  of  the  last  fall  • 
owner.     In  this  case  Bhowannv  was  the  last  t 
full  owner,  and  his  wife  succeeds  as  his  heir 
to  a  widow's  estate.     On  her  death  the  person 
to  succeed  will  again  be  the  heir  at  that 
time  of  Bhowanny. 

If  Bhowanny  had  died  unmarried,  bh 
mother  Chundrabylly  would  have  been  his 
heir,  and  the  question  of  adoption  would 
have  stood  on  quite  different  grounds.  By 
exercising  the  power  of  adoption,  she  would 
have  divested  no  estate  but  her  own,  and 
this  would  have  brought  the  case  within  ih€ 
onlinary  rule :  but  no  case  has  been  pro- 
duced, no  decision  has  been  cited  from  the 
text-book<,  and  no  principle  ha«  been  staled  lo 
show  that,  by  the  mere  gift  of  a  power  of  ,^ 
adoption  to  a  widow,  the  estate  of  the  heir  of " 
a  deceased  son  vested  in  possession  csn 
j  defeated  and  divested. 
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The  only  case  referred  to  in  the  argument 
before  us,  or  in  the  judgment  below,  as  tend- 
ing in  that  direction,  is  that]  of  Luckee  Na- 
rain  Thakoor,  reported  by  Sir  F.  McNaghten, 
page  1 68  ;  but  it  is  incontestible  that  in  that 
case  the  disposition  depended  wholly  on  the 
testamehtary  power.  The  authority  to  adopt 
was  only  subsidiary  to  the  disposiiion  of  the 
property.  The  will  of  Luckee  Narain  Tha- 
koor is  set  forth  in  full  in  No.  5.  page  9.  of 
the  Appendix  to  Sir  F.  McNaghten's  Works. 
It  is  termed  a  will  ;  it  appoints  an  executor  ; 
it  disposes  of  the  whole  estate  ;  gives  various 
legacies  ;  gives  the  residue  to  the  child  of 
which  his  youngest  wife  was  pregnant,  whe- 
ther a  son  or  a  daughter,  in  which  latter 
case  it  would  obviously  break  the  legal  order 
of  succession  ;  and  directs  that  at  that  child's 
death  the  adoption  of  a  son  shall  take  place. 
We  have  already  said  that  we  express  no 
opinion  as  to  the  power  of  Gour  Ki shore  to 
have  made  the  disposition  now  insisted  on 
by  the  appellant  by  devise  of  his  estates  ;  but 
we  find  no  such  devise  in  the  instrument 
which  he  has  executed. 

An  additional  difficulty,  in  holding  the 
estate  of  the  widow  of  Bhowanny  to  be 
divested  may,  perhaps,  be  found  in  the  doc- 
trine of  Hindoo  Law,  that  the  husband  and 
wife  are  one  ;  and  that,  as  long  as  the  wife 
;  survives,  one-half  of  the  husband  survives  ;  but 
it  is  not  necessary  to  press  this  objection. 

UpK)n  the  whole,  we  must  humbly  report 
to  Her  Majesty  our  opinion  on  the  original 
appeal  that  the  plaintiff's  suit  ought  to  be 
dismissed  ;  but  inasmuch  as  the  main  expense 
of  it  has  been  occasioned  by  the  appellant 
setting  up  a  state  of  facts  which  has  turned 
oat  to  be  untrue,  and  disputing  the  facts 
alleged  by  the  respondent  which  have  been 
established,  we  think  that  no  costs  should  be 
awarded  to  either  party  of  the  suit  or  of  the 
original  appeal.  The  cross-appeal  is  wholly 
groundless,  and  we  must  advise  that  it  be  dis- 
missed with  costs. 

The  several  orders  and  decrees  complained 
of,  so  far  as  they  are  inconsistent  with  the 
above  recommendations,  must  be  reversed. 
Vol.  III. 


The  26th  May  1865. 

Present : 

Lord  Justice  Knight  Bruce,  Sir  E.  Ryan,  Lord 
Justice  Turner,  Sir  L.  Peel,  and  Sir  J.  W. 
Colvile. 

Disputed  Boundary— Settlement  of  Pergunnah 
Haveiee— Bunkur  and  Phulkur  rights. 


Appeal  from  the  Sudder  Deivanny  Adawlut 

at  Calcutta. 

Rajah  Leelanund  Singh 
versus 

Maharajah  Moheshur  Singh,  on  his  decease 
Maharajah  Lukhmissar  Singh,  the  Govern- 
ment of  India,  and  others. 

Suit  concerning'  the  boundary-line  between  contig'uous 
mehals.  The  land  in  dispute  (which,  with  the  mehals  ad- 
jacent, originally  formed  part  of  a  permanently  settled 
zemindary  consisting  of  revenue-paying  mehals>  and  of 
mehals  alleged  to  be  lakheraj,  all  belonging  to  one  pro- 
prietor) was  so  situated  that  it  necessarily  belonged 
either  to  Havelee  one  of  the  latter,  or  to  the  contiguous 
rent-paving  mehals.  The  Permanent  Settlement  did  not 
define  the  boundary,  nor  was  il  fixed  in  subsequent  re- 
sumption proceedings  against  Havelee,  which  ended  in 
a  temporary  settlement  of  that  mchal  for  twenty  years. 
The  ownership  of  Havelee  having  become  scver<?d  from 
the  ownership  of  the  other  mehals,  the  question  of  boun- 
dary arose,  not  as  a  question  of  revenue  oetween  the  Go- 
vernment and  a  zemindar,  but  as  one  of  title  to  land  be- 
tween the  zemindars  and  proprietors  of  two  contiguous 
and  separate  estates. 

A  map  prepared  at  the  time  of  the  settlement  of  Ha- 
velee, after  actual  survey  and  admeasurement  under  the 
instructions  of  the  Settlement  Officers,  did  not  contain 
the  disputed  land;  A  subsequent  survey  map  attribut- 
ed the  land  to  Havelee.  The  effect  of  these  proceedings 
was  to  leave  somewhat  doubtful  the  question  whether  the 
land  was  included  or  intended  to  be  included  in  the  set- 
tlement of  Havelee,  or  whether  it  was  a  tovfeer  or  surplus 
which  the  Oovernment  was  still  entitled  to  assess  de 
novo. 

Held  that  the  decision  of  this  suit,  which  was  institut- 
ed by  the  appellant,  a  purchaser  at  a  sale  for  arrears  of 
revenue  of  tne  permanently-settled  mehals,  to  recover 
1,75,000  beegahs  of  land  as  part  of  those  mehals,  de- 
pended on  the  question  whether  the  land  claimed  or  any 
i  defined  part  of  it  was,  in  fact,  included  in  the  Havelee 
I  Settlement ;  and  that,  in  considering  what  was  included 
I  in  Havelee,  the  Court  could  only  deal  with  the  Havelee 
;  Settlement,  as  it  stood,  as  (what  must  be  deemed)  a  valid 
I  and  subsisting  settlement. 

The  settlement  proceedings  showing  that  the  settle- 
ment  was  intended  to  be  of  tne  whole  Pergunnah  Have- 
lee- Held  that,  if  any  part  was  by  accident  not  includ- 
ed, it  could  not  be  set  right  in  this  suit,  and  that  for  none 
of  the  purposes  of  the  suit  could  the  land  be  deemed 
torafeer, 

I      There  being  some  evidence  that  the  possession  of  the 

disputed  land  was  with  the  respondent  as  proprietor  of 

Havelee,  and  the  burthen  of  proof,  therefore,  resting. 

upon  the  appellant,  the  Court  was  of  opinion  that  the 

;  latter  having  shewn  that  Havelee,  as  settled,  consisted 

,  only  of  the  measured  area  of  1,23,000  beegahs,  and  that 

j  this  was  all  comprised  in  the  first  map,  had  at  least 
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shifted  the  burtkcn  of  proof,  and  established  a  gfood 
prima  facie  title  to  recover  the  whole  of  the  disputed 
territory. 

But  among  the  Sa)rers  or  cesses  included  in  the  settle- 
ment of  Havelee,  an  item  was  entered  in  the  settlement 
proceedings  as  "Bunkur  and  Boondee  mehals/'  which 
compriseathe  revenue  arising  from  certain  ghauts  as 
a  part  of  the  assets  of  Havelee.  It  was  established  that, 
during  the  time  when  all  the  mehals  belonged  to  the 
same  owner,  the  revenue  of  the  ghauts  had  been  treated 
by  the  zemindar  as  part  of  the  revenue  of  the  lakheraj 
mehal  Havelee.  These  ghauts  were  situated  beyona 
the  limits  of  the  measured  area  of  Havelee,  and  of  the 
settlement  map.  The  Judicial  Committee  of  the  Privy 
Council,  being  satisfied  that  the  settlement  of  Havelee 
comprised  only  the  measured  area  and  the  Bunkur  and 
Boondee  mehals  and  the  ghauts  of  which  the  same  in  part 
consisted,  and  not  being  Judicially  satisfied  that  the 
ownership  of  the  revenue  ot  the  latter  imported  also  the 
ownership  of  the  whole  tract  of  land  in  dispute,  remand- 
ed the  case  for  further  enquiry,  with  a  direction  to  en- 
quire what  was  the  nature  and  character  of  Bunkur  and 
Boondee  mehals  and  of  the  ghauts  comprised  therein, 
and  whether  they  included  an^  right  or  interest  in  the 
land  in  question  or  any  partof  it,  and  with  a  declaration 
that  so  much  of  the  land  in  question  as  might  upon  such 
enquiry  appear  to  be  compnsed  in  the  said  Bunkur  and 
Boondee  mehals  or  ghauts  belonged  to  Havelee,  and 
that  the  appellant  was  entitled  to  recover  the  residue. 

The  appellant  having  failed  to  prove  that  no  part  of 
the  disputed  land  was  mcluded  in  the  respondent's  set- 
tlement (some  portion  at  least  being  shown  to  belong  to 
Havelee),  and  also  having  failed  to  prove  by  independent 
evidence  his  own  right  to  recover  the  land  specified  in 
the  plaint — Held  that  the  suit  should  not  have  been  de- 
termined upon  that  mere  failure  on  his  part  to  support 
the  burthen  of  proof  cast  upon  him,  because  the  judg- 
ment would  be  as  final  and  conclusive  between  Ihe  parties 
as  an  adjudication  on  the  merits  would  be,  and  its  effect 
would  be  to  give  something  to  the  respondent  which,  on 
the  evidence,  belonged  to  the  appellant's  mehals. 

The  rights  of  Bunkur  (a  right  of  cutting  wood)  and 
Phulkur  (a  right  of  gathering  fruits)  are  rights  indi- 
cative of  a  certain  dominion  over  the  soil. 

The  outline  of  this  case  is  as  follows: 
At  the  time  of  the  Perpetual  Settlement, 
the  large  zemindar)',  known  as  the  Kur ruck- 
pore  Mehals  in  zillah  Bhauguipore,  was 
settled  with  Maharajah  Kader  All  Khan, 
who,  in  or  before  1790,  was  in  possession 
of  it.  It  consisted  of  twenty-six  Pergunnahs, 
of  which  five  were  alleged  to  be  and  were 
then  held  as  lakheraj.  Of  these  alleged 
lakheraj  Pergunnahs  it  is  only  necessary  to 
specify  Pergunnah  Kurruckpore  Havelee, 
which  has,  throughout  the  argument  before 
ns,  been  conveniently  called  Havelee.  Of 
the  malgoozaree  or  revenue-paying  mehals, 
it  is  suflScient  to  name  Pergunnahs  Suhrooe, 
Sukrabadee,  and  the  most  important  of  all 
Parbutparrah,  which  was  sub-divided  into 
Tuppahs  Lodhwah  and  Semroum,  Daygee,  \ 
Mullia,  and  Bhudra. 

The  settlement  abovementioned  was  made, 
as   In  other  cases,  by  Pergunnahs,  without 


any  survey  or  measurement  of  the  lands 
comprised  in  them ;  and  as  this  vast  zemia- 
dary  included  a  great  deal  of  wild  ancuhivat* 
ed  mountainous  and  forest  land,  it  mav  be 
supposed  that,  however  well-asceriained  mar 
have  been  the  boundaries  of  the  whole,  those 
of  its  component  parts,  or  pergui.nahs,  intn 
se,  were  not  very  clearly  defined.  The 
effect  of  the  settlement  was  to  fix  permanent- 
ly and  tor  ever  the  revenue  payable  in 
respect  of  the  malgoozaree,  or,  as  they  ait 
termed  in  these  proceedings,  the  Ni^amtt 
Mehals,  and  tQ  leave  the  lakheraj  mebab 
free  from  the  payment  of  revenue,  but  sub- 
ject to  the  right  reserved  to  the  Governmeot 
by  Regulation  XIX.  of  1793,  to  resume  and 
assess  the  lands  should  the  tenure,  under 
which  they  were  claimed  to  be  held  lakheraj. 
thereafter  be  found  to  be  invalid.  Kader 
Ali  Khan,  on  his  death,  was  succeeded  by 
his  eldest  son  Ikbul  Ali  Khan,  who  also  died 
some  time  before  1836,  and  was  succeeded 
bv  his  brother  Ruhmut  Ali  Khan. 

In  1836  the  Government  impeached  the 
lakheraj  title  of  the  zemindar.  Pergunoal) 
Havelee  was  resumed  and  separately  srtiled. 
The  proceedings  which  resulted  in  the  seiUe- 
ment  of  it  will  hereafter  be  fully  considered. 
At  present,  it  is  sufficient  to  say  that  they 
began  in  1836,  »nd  continued  until  the  9th 
of  April  1844,  when  a  temporar\'  settlement 
for  twenty  years  was  made  with  the  Maharanee 
Wujhoonissa,  to  whom  the  interest  of  her 
husband  Ruhmut  Ali  Khan  had  been  trans- 
ferred. 

Pending  the  proceedings  for  the  resump- 
tion and  settlement  of  this  Pergunnah, 
Ruhmut  Ali  Khan  suffered  the  Government 
revenue  on  the  Nizamut  Mehals  to  fall  into 
arrear,  and  these  mehals  were  accordingly 
sold  by  public  auction  for  such  arrears,  and. 
on  the  nth  of  August  1840,  were  purchased 
by  the  appellant's  father,  Rajah  Bidianund 
Singh  and  another  person,  who  afterwards 
transferred  his  share  to  Bidianund  Singh. 
This  sale,  of  course,  put  an  end  to  the  nnitr 
of  ownership  of  the  Nizamut  Mehals  and  of 
Havelee,  Bidianund  Singh  thenceforward 
being  the  zemindar  of  the  former,  with  all 
the  rights  possessed  by  the  original  zemindar 
at  the  date  of  the  Perpetual  Setdement; 
whilst  the  latter,  subject  to  the  rights  of 
Government  in  respect  of  the  revenue  to  be 
assessed  thereon,  continued  to  belong  to 
Ruhmut  Ali  Khan,  and  after  him  to  Wujhoo- 
nissa. 
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,   In  1845,  Wujhoonissd  having  failed  to  pay 
the  revenue  assessed  on  Have  lee,  that  estate 
was  also  sold  for  these  arrears,  and  was  pur- 
chased by  Maharajah  Rooder  Singh,  the  grand- 
lEather  of  the  present  respondent,  Lukhmissar 
-Singh,  on  the  5th  of  November  1845. 

The  estates  having  thus  bocome  separate, 
boundary  disputes  took  place  between  the 
owner  of  the  Nizamut  Mehals  or  his  tenants 
on  the  one  sice,  and  the  owner  of  Havelee  or 
raer  tenants  on  the  other.  It  may  be  neces- 
Hliiry  hereafter  to  refer  more  particularly  to  the 
rj^oceedings  to  which  ihese  disputes  gave  rise. 
•.At  present,  it  is  sufficient  to  say  that  the  con- 
'troversy  was  continuing  during  the  proceed- 
fegs  of  the  Government  surveyors  engaged 
"fai  making  a  topographical  survey  of  the  zil- 
•lah  Bhaugulpore  in  1846  and  1847. 

I  It  appears  to  have  been  the  duty  or  prac- 
j  tice  of  the  officers  employed  in  this  survey  to 
lay  down  the  boundaries  of  estates  or  other 
divisions  of  land  where  there  was  any  dis- 
pute concerning  them,  according  to  the  evi-- 
dence  which  they  might  find  of  the  actual 
possession  of  the  lands.  In  the  present  case 
Uiey  had  to  deal  with  a  controversy  touching 
the  boundary-line  between  Havelee  and  Per- 

Smnah  Purbutparrah,  and  the  other  Nizamut 
ehals  contiguous  to  it.  The  owner  of  the 
Jatter,  on  the  one  hand,  insisted  that  this  had 
been  conclusively  determined  at  the  tin  e  of 
tibe  Settlement  of  Havelee  by  a  map  prepared 
tfter  actual  survey  and  admeasurement  by  a 
Captain  Ellis,  under  the  instructions  of  the 
-Settlement  Officers.  The  owner  of  Havelee, 
t>n  the  other  hand,  disputed  the  accuracy  of 
ki^aptain  Ellis's  map,  if  it  purported  to  be  a 
jnap  of  the  entire  Pergunnah  Havelee,  and 
questioned  the  intention  to  include  the  whole 
fof  Havelee  in  that  map. 

The  Officers  of  the  survey,  relying  for  the 
most  part  on  the  evidence  which  they  had,  or 
tboaght  they  had,  of  actual  possession,  came 
to  a  conclusion  adverse  to  the  appellant's  an- 
xrestor,  and  prepared  the  map  known  in  the 
proceedings  as  Captain  Sherwill's  map,  by 
which  upwards  of  1,75,000  beegahs  of  latid  in 
excess  of  that  comprised  in  Captain  Ellis's 
map  was  attributed  to  Havelee,  and  taken 
oat  of  the  Nizamut  Mehals,  as  laid  down  in 
that  map.  The  effect  of  these  proceedings 
was  to  leave  somewhat  doubtful  the  question 
whether  this  land  was  included  or  intended  to 
be  included  in  the  settlement  of  1844,  or 
whether  it  was  a  towfeer  or  surplus  which  the 
Oovernment  was  still  entitled  to  assess  de 


Some  further  proceedings  afterwards  took 
place  in  the  Foujdary  Courts  and  elsewhere, 
touching  the  right  to  the  possession  of  this 
land ;  but  the  effect  of  these  proceedings  was 
to  remit  the  appellant,  or  his  father  Bidianund 
Singh,  to  a  regular  suit,  in  which  alone  the 
title  could  be  litigated. 

The  suit  out  of  which  this  appeal  has  arisen 
was  accordingly  instituted  by  the  appellant 
on  the  5th  of  June  185 1.  Its  object  is  to 
recover,  as  part  of  the  Nizamut  Mehals,  the 
1,75,000  beegahs  of  land  laid  down  by  Sher- 
wilFs  map  as  within  Havelee,  in  excess  of 
the  land  attributed  to-Havelee  by  Ellis's  map; 
but  the  plaint  divides  this  land  in  certain 
proportions  between  certain  specified  mouzahs, 
the  names  of  which  occur  in  the  lists  of  the 
villages  comprised  in  Pergunnahs  Purbut- 
parrah and  Sukrabadee,  which  were  prepared 
at  the  lime  of  the  Perpetual  Settlement,  or 
shortly  subsequent  to  it.  The  defendants  to 
the  suit,  the  respondents  to  this  appeal, 
are  the  Government,  Maharajah  Lukhmissar 
Singh,  and  some  of  his  tenants,  and  they  in- 
sist that  the  1,75,000  beegahs  of  land  in  ques- 
tion properly  belong  to  Havelee. 

The  suit  was  heard  first  by  the  Principal 
Sudder  Ameen  of  Bhaugulpore,  who  by  his  de- 
cree, dated  the  9th  of  July  1865,  dismissed  the 
suit,  on  the  ground  that  the  plaintiff  had  fail- 
ed to  establish  a  title  to  recover  the  lands  in 
question.  This  decision  was  based  upon 
proceedings  of  the  Government  surveyors, 
and  seems  to  imply  that  the  land  was  towfeer. 

On  appeal  to  the  Sudder  Dewanny  Adawlut, 
that  Court,  by  a  majority  of  two  Judges  to  one, 
confirmed  the  decision  of  the  Principal  Sudder 
Ameen,  but  did  not  adopt  its  grounds.  The 
two  Judges  appear  to  have  held  that  some- 
thing in  excess  of  the  lands  comprised  in 
Captain  Ellis's  map  was  included  in  the 
Havelee  Settlement;  that  the  extent  of  that 
excess  was  undetermined;  and  that  it  lay 
upon  the  plaintiff  to  show  what  he  was  en- 
titled to  recover,  which  he  had  failed  to  do. 

The  £/m^«//>«/ Judges,  on  the  contrary,  held 
that  no  part  of  the  land  in  dispute  was  includ- 
ed in  the  settlement  of  Havelee,  that  there- 
fore, ex  necessitate y  the  whole  must  be  taken 
to  form  part  of  the  contiguous  Nizamut  Mehals, 
and  that  the  plaintiff  had  established  his  title 
to  recover  it. 

According  to  the  view,  therefore,  both  of 

the  affirming  Judges  and  of  the  dissentient 

1  Judge,  the  decision  of  this  suit  depended  on  the 
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question  whether  the  land  claimed,  or  any,  and 
if  any,  what  defined  part  of  it  was  included 
in  the  Havelee  Settlement ;  and  we  think  that 
this  was  a  correct  view  of  the  case.     It  was 
incontestible  that  the  land  in  question  formed 
part  of  the  zemindary,  which  by  the  Perpe- 
tual Settlement  was   assured  to  Kader  Ali 
Khan  ;  but  that  zemindary  consisted  partly  of 
the  Nizamut  or  revenue-paying  mehals,  in 
respect  of  which  the  revenue  payable  by  the 
zemindar  was  then  finally  settled,  and  partly 
of  the  mehals,  including  Havelee,  which  were 
alleged  to  be  lakheraj,  and  on  vhich,  there- 
fore, no  revenue  was  assessed.     The  land  in 
dispute  is  so  situated  that  it  must  necessarily 
belong  either  to  Havelee  or  to  the  contiguous 
Nizamut  Mehals;  but  the  Perpciual  Settle- 
ment unfortunately  omitted  to  define  the  boun- 
dary-line between  Havelee  and  these  mehals ; 
had  it  done  so,  the  question  in  the  cause  could 
not  have  arisen :  since,  we  need  hardly  say,  no 
Court  would  disturb  what  had  been  fixed  by 
the  Perpetual  Settlement.     The  resumption 
of  Havelee  afforded  a  fresh  occasion  for  the 
definition  of  these  boundaries,  even  whilst 
both  Havelee  and  the  Nizamut  mehals  belong- 
ed to  the  same  owner;  because  Government, 
by  virtue  of  the  resumption,  acquired  the  right 
of  assessing  revenue  upon  all  that  lay  within 
the  boundaries  of  Havelee,  whilst  it  had  no 
right  to  assess  any  fresh  revenue  upon  a  sin- 
gle beegah  of  land  within  the  Nizamut  Mehals. 
Subsequent  events  severed  the  ownership  of 
Havelee  from  that  of  the  Nizamut  Mehals, 
and  the  question  of  boundary  then  arose  in 
this  suit,  not  as  a  question  of  revenue  between 
the  Government  and  a  zemindar,  but  as  one 
of  title  to  land  between  the  zemindars  and 
proprietors  of  two  contiguous  and  separate 
estates,  the  Nizamut  Mehals  and  Havelee. 

In  dealing  whh  this  question,  it  must,  as  we 
have  said,  be  assumed  that  so  much  of  the 
land  in  dispute  as  was  not  included  in  Havelee 
belongs  to  the  Nizamut  Mehals ;  and,  in  con- 
sidering what  was  included  in  Havelee,  the 
Court  below  could  only  deal,  as  we  upon  this 
appeal  must  deal,  with  the  Havelee  Settlement 
as  it  stands.  For  the  purposes  of  this  suit 
that  settlement  must  be  considered  as  valid 
and  subsisting.  If  the  boundaries  of  Havelee 
ascertained  by  it  are  at  all  capable  of  being 
corrected,  they  certainly  cannot  be  corrected 
in  a  suit  of  this  nature.  All  that  we  can  de- 
termine in  this  suit  is  whether,  according  to 
the  true  construction  and  effect  of  the  Havelee 
Settlement  taken  as  it  stands,  the  whole  or 
what  part  of  the  lands  in  question  belongs  to 
Havelee;  or  the  whole  or  what  part  of  them 


is  included  in  the  lands  which  were  the  sub- 
ject of  the  Perpetual  Settlement. 

In  considering  this  question  three  views  ol 
this  Havelee  Settlement  present  themselves 
for  our  consideration. 

The  first  is  that  it  included,  and  was  in- 
tended to  include,  the  whole  of  Pergunnah 
Havelee,  and  that  all  which  it  did  include  is 
within  the  limits  of  Ellis's  map.  The  second 
is  that  it  included,  and  was  intended  to  in- 
clude, the  whole  of  Pergunnah  Havelee ;  bat 
that  some  portion  of  what  it  did  include  lies 
beyond  the  limits  of  Ellis's  map,  and  is  to  be 
found  in  the  district  of  which  the  ownership 
is  now  in  dispute.  The  ihird  is  that  it  did 
not  include  the  whole  of  Pergunnah  Havelee, 
but  that,  either  from  accident  or  design,  the 
large  district  in  question,  or  some  undefined 
portion  of  it,  was  omitted  f.^'om  the  seitle- 
n^eni,  as  well  as  from  the  map,  and  is  now 
what  in  these  prcceedings  is  called  a  iow/eer 
or  surplus. 

We  proceed  therefore  to  consider  the  in- 
tention, extent,  and  effect  of  the  Hawiee 
settlement  proceedings  with  refereoce  to 
these  views. 

The  first  of  these  proceedings  is  that  ol 
the  ist  of  July  1836  (p.  98).  By  it  Mr. 
Travis,  the  Deputy  Collector,  on  grounds 
which,  for  the  purposes  of  this  suit,  mast  be 
deemed  sufficient,  decided  against  the  claim 
of  Ruhniul  Ali  Khan  to  hold  Havelee,  and 
the  other  four  Pergunnahs  to  which  we  have 
before  referred  lakheraj,  and  affirmed  the 
right  of  Government  to  resume  and  assess 
them. 

There  was  an  appeal  against  this  order, 
pending  which  the  Government  not  being 
able  to  effect  an  arrangement  with  the  zemin- 
dar as  to  the  intermediate  collections  ofHavelee. 
assumed  the  management  of  it  by  a  tehsildar 
of  their  own  appointment  (p.  183).  The 
appeal  was  dismissed  on  the  30th  of  Novem- 
ber 1837,  by  a  special  Commissioner  acting 
under  Regulation  II.  of  1828  (p.  183),  and 
the  title  of  Government  to  assess  the  whole 
of  Havelee  thus  became  complete. 

It  then  became  the  duty  of  the  Deputy 
Collector  or  the  Settlement  OflScer,  under  Re- 
gulation II.  of  1819,  Section  21,  Clause  4f 
"to  ascertain  the  limits  of  the  land"  (i.e^ 
of  the  whole  of  Pergunnah  Havelee'.  and  to 
fix  the  assessment ;  and  various  proceedings 
were  had  with  this  object.  Most  of  these 
proceedings  are  found  in  exUnso  in  the  first 
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volume  of  the  printed  record,  and  we  must 
refer  lo  the  more  important  of  them. 

On  the  9th  of  April  1838  (p.  123),  Mr. 
Farquharson,  described  as  the  Superintendent 
of  the  Khas  Mehals,  but  acting  as  the  Set- 
tlement Officer  in  the  case,  held  a  proceeding 
as  to  Havelee.  After  reciting  that  the  Sur- 
hudbundee  and  Rookbabundee  (the  specifica- 
tions of  boundaries  and  area)  were  not  with 
the  record,  it  ordered  Ruhmut  Ali  Khan  to 
file  a  list  of  the  villages  of  Hai^elee,  and  also 
of  Pergunnahs  Suhrooe,  Sukrabadee,  Sing- 
hool,  and  Luckhunpore,  Pergunnah  Purbul- 
parrah  (these  being  doubtless  assumed  to  be 
the  contiguous  Nizamut  Mehals),  accompa- 
nied bv  a  Sur hudbundee  thereof.  It  also  order- 
ed  the  Putwarries  to  file  the  Surhudbundee 
and  Rookbabundee  of  their  respective  mou- 
zahs.  The  object  obviously  was  to  obtain  a 
definition,  by  metes  and  boundaries,  both  of 
the  whole  Pergunnah  and  of  its  component 
villages. 

At  pp.  124  and  125,  we  have  the  actual 
process  issued  in  respect  of  Rounuckabad,  a 
principal  village  of  Havelee,  under  this  order, 
and  the  return  to  it.  I'he  dates  are  17th 
April  and  31st  May  1838. 

At  p.*  3 50  there  is  a  proceeding  of  the  i4ih 
April  1838  before  Mr.  Farquharson.  It  com- 
plains of  the  omission  of  a  village,  named 
Bheembandh,  though  part  of  Havelee,  and 
that  two  other  villages  have  been  returned  as 
waste,  though,  in  fact,  they  were  inhabited.  It 
directs  the  attachment  of  Alouzah  Bheembandh 
as  far  as  Koh  Marug,  Tuppah  Dighee,  and 
gives  other  directions  that  are  not  material  to 
the  present  question.  It  orders  notice  to  be 
sent  to  Ruhmut  Ali  Khan  that  no  settlement 
will  be  concluded  with  him  unless  he  files 
correct  jummabundee  papers. 

On  the  nth  November  1838  (page  403), 
Mootee  Lall,  the  Tehsildar  appointed  by 
Government,  reported  to  Mr.  Farquharson 
that  two  mouzahs  adjoining  Bheembandh,  one 
named  Goormah,  the  other  Pakum,  were  west 
of  Bheembandh  in  the  hills,  and  asked  for  an 
enquiry  concerning  them. 

This  led  to  Mr.  Farquharson's  proceeding 
of  the  23rd  of  January  1839  (page  414). 
In  that,  after  stating  that  it  had  come  to  his 
knowledge  that  two  villages  (there  called 
Tollahs)  are  situated  in  Bheembandh,  but  had 
not  been  attached,  he  directs  the  issue  of  a 
purwannah  to  Mootee  Lall,  ordering  him  to 
bring  these  Tollahs  under  collection,  and  to 
explain  why  they  had  not  been  resumed  along 
with  Bheembandh. 


At  p.  143  we  have  the  report  of  Mootee 
Lall  in  answer  to  this  order ;  it  is  dated  the 
8th  of  April  1839.  It  appears  to  be  endors- 
ed on  the  purwannah  ;  and  reports  that,  after 
the  issue  of  it,  Mr.  Farquharson  had  arrived 
at  Kurruckpore,  and  had  given  a  verbal  order 
to  relinquish  Mouzah  Koormaha  (which  is 
obviously  the  same  place  as  that  previously 
called  Goormah),  and  to  have  the  survey  of 
Kita  Bakum  (before  called  Pakum)  made 
with  Bheembandh  :  that  afterwards  a  purwan- 
nah of  the  23rd  of  March,  directing  a  sepa- 
rate survey  of  Bakum,  had  arrived,  and  that 
accordingly  Mouzah  Kormaha  had  been  relin- 
quished, and  Mouzah  Bakum  would  be  sur- 
veyed. On  this  report  Mr.  Farquharson  has 
endorsed  '*  That  this  be  put  up  with  the  re- 
cord :  May  16,  1839.  " 

Intermediately  Mr.  Farquharson  seems  to 
have  taken  the  depositions  of  Meer  Dad 
Khan,  a  former  Tehsildar  of  Havelee,  and  * 
of  Bhowanny  Lall,  described  as  an  inhabitant 
of  Havelee,  but  Peshkar  of  Pergunnah  Pur- 
butparrah.  The  former  was  taken  on  the  8th 
of  April  1839,  and  is  at  p.  125;  the  other 
was  taken  on  the  15th  of  March  1839,  ^^^ 
is  at  p.  141.  They  may  have  conduced  to 
Mr.  Farquharson's  determination  to  relin- 
quish Kormaha. 

At  pp.  103,  116,  and  118,  are  detailed 
measurements  of  the  lands  of  Mouzahs  Rou- 
nuckabad,  Bheembandh,  and  Modhobun. 
The  second  alone  is  dated  ;  and  as  the  date  is 
the  24th  of  March  1839,  it  may  be  inferred 
that  Kita  Bakum,  which  by  the. report  of  the 
8th  of  April  is  treated  as  about  to  be  separate- 
ly measured,  was  not  included  in  this  measure- 
ment. 

On  the  15th  of  April  1839,  Ruhmut  Ali 
Khan  (p.  208)  presented  a  petition,  which,  as 
we  understand  it,  is  confined  to  Bakum  as  a 
Kita  or  part  of  his  Nizamut  Mouzah  Bhore- 
bhandaree.  He  protests  against  its  inclusion 
in  Havelee.  The  petition  seems  to  have 
been  presented  to  Captain  Ellis,  then  en- 
gaged in  surveying  Havelee,  and  making  his 
map.  He,  on  the  22nd  of  April  1839  (page 
209),  directed  a  copy  to  be  sent  to  the  Settle- 
ment Officer  (Mr.  Farquharson),  who  on  the 
6th  of  May  1839  (also  page  209)  directs  the 
Officer  (Ellis)  to  be  informed  that  the  case  is 
pending  in  that  Cutcherry.  The  decision 
was  adverse ;  for  at  page  1 44  we  have  a 
further  petition  from  Ruhmut  Ali  Khan, 
which  (and  as  it  seems  wilfully)  confounds 
Bakum  with  Kormaha.  Alleging  that  the 
former,  though  relinquished,  had  been  separ- 
ately   surveyed  by  Mootee  Lall;   that  the 
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measurement  papers  of  Havelee  are  being 
prepared,  and  Kita  Bakum  inserted  in  the 
English  map,  and  stating  that  he  objects  to 
take  attested  copies  of  the  English  map,  be- 
cause Kita  Bakum  (a  Nizamut  Mehal)  is  in- 
serted in  it.  The  order  endorsed  on  this 
petition  is  dated  the  Sth  July  1839,  ^"^  i^ 
that  it  he  rejected. 

On  the  14th  of  September  1839,  a  summary 
settlement  was  concluded  by  Mr.  Farquharson 
with  Ruhmut  Ali  Khan  for  one  year,  1'.  e., 
from  I  St  May  1839  to  30th  April  1840;  and 
this  by  a  subsequent  order  was  confirmed  and 
extended  to  April  1841.     {See  page  183.) 

It  was  during  the  currency  of  this  tem- 
porary settlement  that  the  Nizamut  Mehals 
were  sold,  and  Ruhmut  Ali  Khan's  interest 
became  limited  to  the  resumed  mehals. 

It  is  also  probable  that,  during  the  same 
period,  Mr.  Beadon  began  the  investigation, 
which  resulted  in  the  proposal  for  a  Perma- 
nent Settlement  next  to  be  considered :  and 
that,  in  aid  of  that  investigation,  Captain 
Ellis,  by  his  proceeding  of  the  30th  of  June 
1840  (p.  123),  directed  *'the  measurement 
papers  of  the  mouzahs  of  Havelee,  filed  by  the 
Ameens,  which  had,  on  comparison  with  the 
English  measurement  papers,  been  found  to 
correspond,"  to  be  forwarded  to  the  Super- 
intendent of  Khas  ]Mehals. 

Mr.  Beadon's  final  settlement  proceeding  is 
set  forth  from  pp.  182  to  203,  and  is  dated 
the  16th  of  December  1841.  It  gives  a 
summary  of  the  former  proceedings,  and 
states  that  *•  whereas  a  Perpetual  Settlement 
of  that  mehal  (Havelee)  was  proper,  and  the 
mehal  having  been  surveyed  by  the  Revenue 
Surveyor  (who,  from  the  mention  of  his  name 
in  the  next  paragraph,  is  clearly  Captain 
Ellis),  the  measurement  papers  are  forthcom- 
ing in  the  Office.  Hence,  after  enquiring 
intothejummabundee.fromthestatementsand 
papers  of  the  cultivators  and  putwarries,  a 
Perpetual  Settlement  had  been,  conformably 
to  Regulation  Vll.  of  1822,  concluded  from 
the  ist  of  May  1841.*' 

The  proceeding  then  details  at  great 
length  the  principles  upon  which  this  Settle- 
ment had  been  effected.  It  seems  sufficient 
to  state  that  Mr.  Beadon  took  the  area  as 
measured  at  i,.  3.207  beegahs  and  a  fraction. 
From  this  he  deducted  60,433  beegahs  and 
a  fraction  as  absolutely  jungle,  waste,  and 
unculturable,  leaving  a  balance  of  62,774 
beegahs  and  a  fraction.  This,  again,  when 
sub-divided,  was  found  to  consist  of  18,998 
beegahs  and  a  fraction  of  land  actually  culti- 
vated, and  producing,    or   capable   of  pro- 


ducing, rent ;  and  of  43i775  beegaha  aid 
a  fraction  of  land  which,  though  not  coki- 
vated,  he  describes  as  •'  culturable."  The 
annual  revenue  derivable. from  the  caUivated 
land,  he  estimated  {see  p.  199)  at  Sica 
rupees  15,517,  to  which  he  added  Sicca 
rupees  738-2,  the  amount  of  savers  or  mis- 
cellaneous revenue  (a  description  of  reveone 
which  will  require  further  consideration), 
making  the  total  revenue  Sicca  rupees 
16,255-6;  The  moiety  of  this  being,  when 
converted  frcTm  Sicca,  Company's  rupees 
8,666  and  a  fraction,  he  fixed  as  the  revenue 
payable  perpetually,  abandoning  all  further 
claim  to  revenue  from  either  the  43,775  bee- 
gahs of  culturable,  or  the  60,433  beegahs  of 
unculturable  land. 

It  is  to  be  observed  that  Bakum  (spelt 
Bakhum)  is  included  in  the  list  of  villages, 
its  measured  area  being  stated  to  be  129 
beegahs  19  biswas.  It  follows,  therefore, 
that,  whether  the  Bakum  resumed  by  Mr. 
Farquharson  be  in  Ellis's  map  or  not  (a  qncs- 
tion  hereafter  to  be  considered),  its  n>casiired 
area  is  included  in  the  1.23,207  beegahs,  the 
basis  of  that  settlement. 

It  is  further  to  be  observed  that  there  is 
no  trace  of  Goormah  or  Kormaha  in  i\iK  ot 
the  subsequent  settlement  proceeding. 

Again,  it  is  to  be  observed  that  the  total 
of  the  miscellaneous  revenue,  sayerat,  or 
cesses,  was  taken  by  Mr.  Beadon  to  be  Sicca 
rupees  738-2,  of  which  Sicca  rupees  576 
consisted  of  rents  payable  by  the  lessees  <rf 
the  sayer  mehal,  according  to  the  deposition 
of  Ameen  .Dad  Khan,  taken  on  the  14th  of 
March  1841,  which  will  be  found  at  p.  316, 
and  the  rest  consisted  of  the  sayers  returned 
by  the  putwarries  and  ameens  as  specified  at 
p.  198.  We  may  here  observe,  too,  that  in 
the  Sicca  rupees  576  is  included  an  item  of 
Sicca  rupees  400,  payable  by  Rujjub  Ali  as 
farmer  of  "  Ghauts  Marug  and  Kurrailee, 
&c.,"  touching  which  we  have  also  his  depo- 
sition, taken  on  the  24th  of  March  at  p.  317. 
and  the  ummulnamah  of  1248  (1841)  at  p. 
318,  a  document  which  may  be  of  some  im- 
portance with  reference  to  the  present  en- 
quiry ;  for  whilst  it  gives  the  names  of  va- 
rious ghauts,  as  proposed  to  be  included  in 
the  lease  to  which  it  refers,  it  seems  to  indicate 
that  the  lease  was  to  comprise,  not  only  such 
tolls  as  may  be  conceived  to  be  leviable  from 
persons  passing  the  ghauts,  but  Bunkur, 
which  properly  is  a  right  of  cutting  wood, 
and  Phulkur,  a  right  of  gathering  frait — 
rights  indicative  of  a  certain  dominion  over 
the  soil  in  a  given  locality. 
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On  the  1 6th  of  September  1843,  Mr. 
Beadon's  proposal  of  a  Permanent  Settlement 
on  this  basis  was  over-ruled  by  the  Commis- 
^oner^  who  on  the  25th  of  the  same  month 
made  over  the  estate  to  Mr.  Joachim  Piron 
to  be  settled  de  novo  (p.  204). 

Shortly  before  this,  and  on  the  13th  of 
June  1843,  the  transfer  of  Havelee  from 
Ruhmut  Ali  Khan  to  Wujhoonissa  had  taken 
place  (p.  205). 

Mr.  Piron's  first  step  was  to  ask  whether 
he  was  to  make  a  new  measurement.  He  was 
told  to  test  the  former  measurement;  to 
adopt  it  if  he  found  it  to  be  correct;  to 
make  a  new  one  if  he  found  it  to  be  incorrect 
(pp.  128  and  129). 

Mr.  Piron's  general  report  bears  date  ihe 
20th  of  June  1844,  and  is  at  p.  203;  his 
settlement  proceeding  of  the  same  date  is  at 
p.  334;  the  Doul  Settlement  at  p.  134.  The 
report  states  ihat  he  made  a  settlement  for 
twenty  years  with  Wujhoonissa,  of  which 
the  other  papers  give  the  details  and  the 
principles. 

His  report,  at  p.  2Q4.  also  states  expressly 
that  the  measurement  which  he  tested  was 
that  completed  under  Captain  Ellis;  that 
it  found  it  correct  in  every  instance;  and 
that  his  only  objection  to  the  former  sur- 
vey regarded  the  classification  of  the  various 
qnaiities  of  land,  and  the  rates  assessed 
thereon. 

The  result  of  Mr.  Piron's  settlement  was 
somewhat  different  from  that  of  Mr.  Bea- 
don.  But  it  is  perfectly  clear  that  boih 
Officers  dealt  with  the  same  measured  area 
— viz,^  the  1,23,207  beegahs  and  a  fraction 
defined  by  Captain  Ellis.  Mr.  Piron,  how- 
ever, making  a  somewhat  different  classifica- 
tion of  the  lands,  fixed  the  amount  of  re- 
venue derivable  therefrom  by  ihe  proprietor 
of  Havelee  at  Sicca  rupees  20,678-3- 17, J. 
In  this  he  included  the  sum  of  Sicca  rupees 
2,336-8-9!  for  sayerat,  cesses,  or  oiher  mis- 
cellaneous revenue.  Instead  of  leaving,  as 
Mr.  Beadon  had  done,  free  from  any  direct 
assessment  of  revenue  60,443  heegalis  of 
iinculturable  +  43,775  beegahs  of  culturablc 
land,  making  together  1,03,209  beegahs  of 
land,  he  excludes  from  assessment  only  4,447 
old  fallow  land  +  35»05i  rocks,  with  jungle, 
-e  42,586-8-4  of  jungle,  racking  a  total  of 
82,084  beegahs  and  a  fraction  of  land  free 
from  assessment. 

The  result  of  Mr.  Piron's  proceedings  was 
a  settlement  with  Wujhoonissa  for  twenty 
years  at  the  moiety  of  the  gross  rental  aa 
estimated  by  hira,  which>  when  converted  into 


Company's  rupees,  amounted  to  Company's 
rupees  1 1,028  12-10. 

The  documents  by  which  this  arrangement 
was  carried  out  with  her  are  her  petition,  her 
kubooleut,  and  Mr.  Piron's  final  order,  all  of 
the  9th  of  April  1844.  and  at  pp.  135,  136, 
137.  In  the  kubooleut  she  describes  herself  as 
occupier  of  the  entire  Pergunnah  Havelee, 
and  says  1,23,186  beegahs  and  a  fraction  "of 
land  of  the  said  pergunnah  have  been  taken 
by  me  from  you  under  temporary  .settlement 
at  an  absolute  sum  of  Company's  rupees 
11,128-12-10,  being  a  moiety  of  the  jumma, 
including  Julkur,  Bunkur,  Phulkur,  <S:c." 

We  stop  at  this  point  in  order  to  state  the 
conclusions  at  which  we  arrive  from  the  pro- 
ceedings and  documents  above  referred  to,  in 
so  far  as  they  do  not  relate  to  the  savers  or 
cesses  or  miscellaneous  revenue — conclusions 
which,  in  our  judgment,  are  no  way  affected 
by  what  has  already  appeared,  or  by  what 
we  shall  presently  state  as  to  these  sayers 
and  cesses  or  miscellaneous  revenue.  We  are 
satisfied  from  these  proceedings  and  docu- 
ments that  the  Settlement  Officers  through- 
out intended  to  resume  and  settle  and  assess 
the  revenues  of  the  whole  of  Pergunnah 
Havelee,  arid  that  they  throughout  proceeded 
on  the  assu  option  of  the  correctness  of  the 
survey,  measurements,  and  map  made  by,  or 
under  the  inspection  of.  Captain  Ellis.  Look- 
ing to  the  great  care  and  the  minute  atten- 
tion which  was  given  to  the  settlement  of 
this  pergunnah,  it  cannot  be  supposed  that 
any  portion  of  it  was  designedly  omitted  from 
the  settlement ;  and,  if  any  portion  of  it  was 
omitted  by  accident,  this  is  not  a  suit  in 
which  the  accident  can  be  set  right.  Wc 
think,  therefore,  that  the  third  view  of  this 
settlement  to  which  we  have  above  referred 
may,  for  the  purposes  of  this  suit,  be  laid 
out  of  consideration  ;  and  thai  no  part  of  the 
district  in  question  can,  for  any  of  those  pur- 
poses, be  considered  as  lowfcer  or  surplus. 
We  are  also  satisfied,  from  the  evidence  af- 
forded by  these  proceedings,  that  Bakum  was 
included,  not  only  in  the  measured  area  of 
1,23,186  beegahs,  but  al^o  in  Kllis's  map. 
The  objection  expressed  by  Ruhmut  Ali 
Khan,  in  his  rejected  petition  at  p.  144,  to 
take  attested  copies  of  the  map,  because  it 
included,  or  was  about  to  include,  Bakum,  is, 
we  think,  sufl[icient  to  prove  this  to  have 
been  the  case. 

Again,  we  are  satisfied  from  these  proceed- 
ings, and  especially  from  the  report  of 
Mootee  Lall,  at  p.  143,  and  Mr.  Farquhar- 
son's  mode  of    dealing   with    that   report. 
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and  from  the  absence  of  all  mention  of 
Goormah  or  Kormaha  in  the  subsequent 
settlement  proceedings,  that  that  village  was 
advisedly  relinquished  by  Mr.  FarquharsOn 
as  part  of  the  Nizamul  Mehals,  and  probably 
as  part  of  Mouzah  Bhorebundharee  in  Per- 
gunnah  Purbutparrah. 

It  mav  be  convenient  also  here  to  add, 
although  it  has  no  immediate  reference  to  the 
foregoing  proceedings,  that,  from  the  pro- 
ceedings at  p.  223,  the  case  of  Mouzah  Gho- 
rakhore  appears  to  have  been  solemnly  de- 
cided in  favor  of  the  Nizamut  Mehals  ;  and 
that,  in  our  opinion,  the  proceedings  of  the 
Officers  of  survey,  at  pp.  150  and  167,  are 
not  entitled  to  weight  as  against  that  deci- 
sion. We  think,  indeed,  that  the  settlement 
of  1844  affords  the  only  safe  criterion  for  de- 
termining what  belongs  to  Havelee,  and  what 
to  the  Nizamut  Mehals. 

It  results  from  what  we  have  already  stated 
that,  looking  at  this  case  without  reference 
to  the  sayers,  cesses,  or  miscellaneous  revenue, 
we  should  have  come  to  the  conclusion  that 
Havelee,   as  settled,  consisted  only  ot   the 
measured    area  of    1,23,186   beegahs ;   that 
this  was  all  comprised  within  Ellis's  map, 
and  that  the  appellant,  by  showing  this,  had,  at 
least,  shifted  the  burthen  of  proof,  and  estab- 
lished a  good  primd  facie  title  to  recover  the 
whole  of  the  disputed  territory ;  but  it  cer- 
tainly cannot  be  denied  that  what  appears 
upon  the  record  before  us  as  to  these  sayers 
or  cesses,  and  this  miscellaneous  revenue, 
raises  a  ver}*  serious  question  whether  some 
territory,    in   excess  of  the  measured    area, 
and  beyond  the  limits  of  Ellis's  map,  does  not 
belong  to  Havelee,  and  was  not  included  in 
the  settlement  of  it.     It  is  necessary,  there- 
fore, to  see  how  the  case  stands  as  to  these 
sayers  or  cesses,  or  miscellaneous  revenue. 
By  Mr.  Beadon's  settlement  the  revenue  de- 
rived from  these  sources  is  stated  to  amount 
to  Sicca  rupees  738-2,  and  we  have  already 
shown  how  that  sum  was  made  up.     By  ]\Ir. 
Piron's  settlement  the  sayers  or  cesses  are 
stated  as  amounting  to  2,336  rupees  8  annas 
9^  pies,  made  up  partly  of  the  sums  returned 
bv  the  putwarries  and  ameens  as  the  sayerat 
of   their   respective   villages,   and   partly   of 
sums  aggregating  Sicca  rupees  1,116,  which 
were   not  so   returned :   this  last-mentioned 
item   being  thus  entered  in  the  settlement 
proceedings     at    p.     431  :    *'  Bunkur    and 
Boondee    Mehals,    besides    the    Putwarries' 
paper,  whatever  came  to  light  by  the  de- 
positions of  farmers  and  persons  informed, 
and  by  the  perusal  of  poltahs,  &c.,    Sicca 
rupees    1,1 16."     We  have    here,   therefore. 


I  some  at  least  of  these  sayers  or  cesses  de- 
scribed as  Bunkur  and  Boondee  Mehals ;  and 
other  parts  of  this  voluminous  record  cob- 
I  tain  the  same   or  a  similar   description  of 
them.     We  are  of   necessity,  therefore,  led 
!  to  enquire  what  these  Bunkur  and  Boondee 
Mehals  really  were ;  and  to  some  extent,  at 
'  least,  the  evidence  leaves'  no  doubt  upon  ihii 
point. 

Mr.  Piron  has  himself  told  us  (p.  343) 
that  the  Sicca  rupees  1,116  was  made  up 
of  Sicca  rupees  785,  inserted  in  the  pottah 
of  Peer  Khan  Soobahdar;  of  Sicca  rupees 
251  inserted  in  the  deposition  of  Rajec 
Singh,  son  of  Durshun  Singh ;  and  Sicca 
rupees  80  inserted  in  the  deposition  and  pot- 
tahs  of  Posun  Pasee  and  others. 

Now,  Peer  Khan  Soobahdar's  examinatXNi, 
which  seems  to  have  been  taken  on  ihe  20lh 
of  January  1844,  is  at  p.  345.     He  is  de- 
scribed  as   farmer   of    Mehal    Bunkur  and 
Boondee  Koh  Marug,  and   Kurrailee,  ^c. 
Pergunnah  Havelee.     He  professes  to  hold, 
but  in  the  name  of  his  son  W^ahid  Kbas, 
Ghauts  Marug,  Kurrailee  Tabawee,  Kham 
Khataun,  Hursa  Poteeah,  Burramupea.  Sba- 
kole,  and  several  other  hills  and  ghauts,  for 
the  names  of  which  he  refers  to  the  poKiah, 
at  a  rent  of  Sicca  rupees  785,  and  to  pay  the 
rent  to  Ruhmut  Ali  Khan. 

Again,  at  p.  346,  we  have  the  examination 
of  Raj  puttee  Singh,  the  son  of  Durshun 
Singh,  taken  on  the  30th  January  1844,  from 
which  and  the  proceeding  of  Mr,  Piron  of 
the  26th  of  that  month  at  p.  347,  we  learn 
that  Durshun  Singh  was  farmer  of  Mehal 
Bunkur,  Ghaui  Koolurhea,  attached  to 
Mouzah  Mudhoobun,  Purgunnah  Havelee:. 
that  he,  during  the  subsistence  of  his  lease, 
paid  a  jumma  of  Sicca  rupees  251  to  Ruhmot 
Ali  Khan,  who,  on  the  expiration  of  the  lease 
in  April  1844,  was  about  to  bring  that  Bun- 
kur Mehal  under  his  personal  collection. 

The  Sicca  rupees  80  "  inserted  in  the  de- 
positions and  pottahs  filed  by  Posun  Pasee 
and  others,"  we  have  been  unable  lo  trace  in 
the  record. 

Again,  Mr.  Quintin's  letter  of  the  19th 
October  1848  (see  p.  249)  refers  to  a  variety 
of  ghauts  as  included  in  Piron's  settlement ; 
and,  so  far  as  we  can  see,  ihey  can  have  been 
so  included  only  under  the  head  of  Bunkur 
and  Boondee  Mehals. 

Again  it  is  clear  upon  the  evidence  that 
Ghauts  Marug  and  Kurrailee,  and  possibif 
other  ghauts  held  by  Peer  Khan  Soobahda? 
in  the  name  of  Wahid  Khan,  at  the  date  of 
Mr.  Piron's  settlement,  were  at  the  date  of 
Mr.   Beadon's  settlement,  held   br   Rajjub 
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All,  and,  indeed,  that  the  whole  of  the 
pn^rty,  whatever  it  was,  the  revenue  of 
which  Mr.  Beadon  estimated  at  Sicca  rupees 
576,  is  included  in  the  property  of  which  the 
revenue  was  estimated  by  Mr.  Piron  at  Sicca 
iiq>ees  1,116. 

It  is  clear,  therefore,  that  Mr.  Piron's 
settlement  did  include  under  the  head  of 
Bxinkur  and  Bundee  Mehals  the  revenue 
coining  from  certain  ghauts,  of  which  the 
most  prominent  are  Ghauts  Marug  and  Kur- 
tailee ;  and  that  Mr.  Piron  was  right  in  in- 
cluding rights  in  these  ghauts,  as  part  of  the 
assets  of  Havelee  is,  we  think,  almost  prov- 
ed to  demonstration  by  the  village  papers  in 
the  second  and  third  volumes  to  which  Mr. 
Melvill  directed  our  attention. 

Some  of  these  are  produced  by  the  appel- 
lant, others  by  the  respondent,  and  the  two 
classes  show,  with  a  correspondence  in  mi- 
nute details  that  proves  their  genuineness, 
that  long  before  the  resumption  the  proceeds 
of  these  ghauts  were  uniformly  treated  by  the 
owners  of  the  whole  zemindary  as  part  of 
the  revenue  of  the  lakheraj  Mehal  Havelee. 
Against  this  evidence  it  is  vain  to  set  the 
award  of  Ruhmut  Ali  Khan  after  the  date  of 
tbe  resamption  at  p.  217,  or  the  kubooleuts, 
pp.  261  to  264,  or  the  occasional  entry  in  the 
Tillage  accounts  of  Morkhut  as  Marugkhat. 
They  would  at  most  support  the  theory  that 
there  may  have  been  more  than  one  ghaut  of 
the  same  name,  or  different  rights  resulting 
from  the  same  ghaut ;  the  two  former 
classes  of  evidence  may,  indeed,  more  plau- 
sibly be  referred  to  the  desire,  after  the  re- 
sumption, to  claim  these  ghauts  for  the  Ni- 
^mut  Mehals,  which,  until  the  sale  of  those 
Mehals,  it  was  Ruhmut  Ali  Khan's  interest 
to  do. 

It  must  be  taken,  then,  that  Mr.  Piron  not 
only  included,  but  properly  included,  the 
revenue  arising  from  Ghauts  Marug,  Kur- 
railee,  and  other  ghauts  in  his  settlement; 
bat  then  the^  question  is,  what  was  this  pro- 
perly; and  does  the  ownership  of  it  imply 
the  ownership  of  anv  land  in  excess  of  the 
measured  area,  and  beyond  the  confines  of 
Ellis's  map  ? 

There  is  much  evidence  bearing  more  or 
less  directly  upon  this  point.  There  is  the 
Ummulnamah,  to  which  we  have  already 
referred,  and  there  are  the  various  suits  and 
proceedings  arising  out  of  the  long  continued 
litigation  concerning  these  ghauts. 

The  earliest  of  these  proceedings  which 
we  find  is  at  p.  393,  under  date  the  12th  of 
March  1842.     It  was  before  the  Magistrate    against  Bidianund  Singh  to  quash  the  Collec- 
(1.  f.,  in  the  Criminal  Court)  under  Adt  IV.    tor's  decree  as  made  without  jurisdiction. 
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of  1840,  and  arose  but  of  the  alleged  forcible 
dispossession  of  Rujjub  Ali,  the  farmer  un- 
der Ameer  Buksh,  of  Ghaut  Boondee,  and 
Koh  Marug,  &c.,  by  Munniar  Rae  claiming 
the  same  subjects  under  a  pottah  granted  by 
Ruhmut  Ali  Khan  in  his  capacity  of  ze- 
mindar of  the  Nizamut  Mehals.  Bidianund 
Singh  intervened  in  the  suit,  objecting  that 
it  was  brought  in  collusion  with  the  for- 
mer proprietor  of  the  Nizamut  Mehals, 
Ruhmut  Ali  Khan.  This  may  have  been 
the  case,  but  the  very  objection  shows  that 
there  was  then  a  dispute  whether  the  parcels 
in  Rujjub  Ali's  farm,  or  some  of  them, 
belonged  to  Havelee  or  to  the  Nizamut 
Mehals.  The  decision  as  to  possession  was 
in  favor  of  Rujjub  Ali. 

The  proceeding  of  the  24th  of  March  1841 
(p.  321)  before  Mr.  Beadon  shows  that, 
during  the  investigation  which  led  to  his 
settlement,  there  were  disputes  between  the 
auction-purchaser  and  the  owner  of  Havelee 
touching  certain  stone  quarries  stated  to  be 
with  the  hill  Mar  and  part  of  the  Boondee 
Mehal.  The  report  of  the  21st  of  Septem- 
ber 1 84 1  (at  p.  321)  was  obviously  made  in 
answer  to  a  reference  made  in  some  suit  aris- 
ing out  of  the  same  dispute  touching  these 
ghauts,  which  we  have  been  unable  to  trace. 
It  shows  that,  as  early  as  the  21st  of  Septem- 
ber 1 84 1,  Mr.  Beadon  had  included  the 
ghauts  held  by  Rujjub  Ali  in  the  settlement 
of  Havelee. 

The  question,  whether  these  ghauts  belong- 
ed to  Havelee  or  to  the  Nizamut  Mehals,  con* 
tinned  to  be  litigated  in  one  shape  or  another, 
during  the  whole  period  which  elapsed  be- 
tween the  dates  of  the  settlement  by  Mr. 
Beadon  and  that  by  Mr.  Piron. 

One  instance  is  the  suit  of  Kishna  Tewarree, 
of  which  the  final  proceeding  is  that  of  the 
1 2th  of  June  1845,  which  gives  the  history 
of  the  whole  litigation  (pp.  330  to  332).  It 
began  with  a  summary  suit  brought  before 
the  Collector  .by  the  naib  of  the  auction-pur- 
chasers of  the  Nizamut  Mehals  (we  presume 
in  their  names)  against  the  plaintiff  for  rent. 
The  Collector  has  under  the  Regulations  no 
jurisdiction  to  entertain  such  a  suit,  unless 
the  relation  of  landlord  and  tenant  subsists  be- 
tween the  parties.  He,  nevertheless,  made  a 
decree  against  Kishna  Tewarree  for  the  sum 
sued  for.  Thereupon  Kishna  Tewarree,  al- 
leging that  he  was  not  the  tenant  of  the  pur- 
chasers of  the  auction-mehals,  but  a  sub-ten- 
ant of  the  owners  of  Havelee,  brought  his 
suit    in    the    Civil    Court    (the    Moonsiff's) 
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The  Moonsiff  decreed  In  his  favor.  There 
was  ati  appeal  to  the  Principal  Sudder 
Ameen  who  was  against  him.  This  was 
followed  by  a  special  appeal  to  the  Sudder 
Dewanny  Adawlut,  which  remitted  the  catise 
back  to  the  Principal  Sudder  Ameen,  with 
directions  to  try  the  pnoprietary  right.  This 
protracted  and  animated  litigation,  ostensibly 
for  a  sum  of  less  than  seven  rupees,  was  obvi- 
ously made  a  mode  of  trying  the  question  of 
title  between  Bidianund  Singh  as  the  pur- 
chaser of  the  Nizamut  Mehals,  and  first  Ruh- 
mut  All  Khan,  and  afterwards  Wujhoonissa 
(each  of  whom  intervenes  ill  the  suit  as  an 
objecting  party),  as  the  owner  of  Havelee. 
The  proceeding  (pp.  381  and  382)  shows 
that  the  real  issue  was  whether  certain  sub- 
jects as  to  which  all  parties  were  agreed, 
including  Ghauts  Marug  and  Kurrailee,  be- 
longed to  Havelee  or  to  the  Nizamut  Mehals. 
The  proceeding  and  report  of  the  9th  De- 
cember 1843  (pp.  328  and  329),  showing  that 
Ghauts  Marug,  Kurrailee,  &c.,  were  included 
in  Mr.  Beadon's  settlement,  were  before  the 
Court.  The  decision  was  that  the  Moonsiff' s 
decree  should  be  upheld,  and  that  it  was 
impossible  to  determine  the  proprietary  right 
except  in  a  regular  suit,  in  which  the  two 
claimants  should  be  plaintiff  and  defendant. 
Not  the  least  important  part  of  this  proceeds 
ing  is  that  Bidianund  Singh,  in  his  answer 
in  the  suit,  alleged  that  the  ghauts  did  not 
appertain  to  the  rent-free  Pergunnah  Havelee, 
ihdt  the  Revenue  Surveyor  had  excepted  them 
from  the  measurement.  The  objectors  do 
not  contest  this  last  proposition,  but  insist 
that  they  are  attached  to  Havelee,  and  do  not 
belong  to  Purbutparfah.  Both  sides,  then, 
seem  to  admit  that  the  subject  of  dispute 
was  beyond  the  measured  area  and  the  con- 
irnes  of  Ellis's  map.  There  are  similar  de- 
cisions to  the  above  in  other  suits  at  pp. 
155,  157,  and  359.  The  last  is  as  late  as  the 
15th  of  July  1847. 

Another  instance  of  litigation  involving  the 
same  issue  is  that  in  which  Syed  Reaz  All, 
claiming  as  .  farmer  of  Tuppah  Lodwah, 
was  the  suing  party.  By  a  proceeding  of 
th^  20th  of  November  1843  (P-  323),  the 
Collector  of  Monghyr,  before  whom  this 
person  had  brought  a  summary  suit  to  recover 
rent  alleged  to  be  due  from  one  Omachurn, 
then  an  occupier  of  part  of  the  Boondee 
M^hal,  the  defendant  having  pleaded  that  the 
property  in  respect  of  which  he  was  sued 
was  part  of  Havelee,  and  had  been  settled 
With  Ruhmut  Ali  Khan,  called  for  the  set- 
tlement proceeding,  and,  in  its  absence,  for  a 
report  from  the  Collector  of  Bhaugulpore, 
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whether  Mehal  Boondee^^f  Ghauts  Klirrailce 
and  Komaruk  (obviously  the  same  M  Kfil 
Marug)  was  comprised  within  the  settlinneat 
rights  of  Ruhmut  AH  Khan,  or  was  appeni- 
ed  to  any  other  mehal. 

At  page  322  there  is  a  report  which  vas 
apparently  made  in  answer  to  this  requis- 
tion,  though  there  is  an  inaccuracy  ia  tbt 
printed  date.  It  confirms  the  fact  of  the 
settlement  as  alleged  by  the  defendant.  Oa 
his  coming  in,  the  suit  was  finally  disposed  of 
by  Mr.  Vansittart,  the  Collector  (p.  526), 
who  dismissed  the  suit  as  one  which  be  was 
incompetent  to  tr) %  with  liberty  to  the  plaint- 
iff to  sue  in  the  Civil  Court,  if  so  ad\ised. 
By  this  proceeding,  it  appears  that  Wahid 
Khan,  the  then  farmer  of  Ghauts  Mamg, 
Kurrailee,  &c.,  under  Havelee,  had  intervend 
in  the  suit  against  his  sub-tenant. 

Again,  the  proceedings  of  the  nth  of 
November  1843,  at  p.  324 ;  those  of  the  96 
of  December  in  the  same  year,  pp.  32J  and 
29;  and  the  proceeding  of  the  i6ih  of 
larch  1844,  ^t  P^ge  327,  all  point  to  the 
conclusion  that,  during  the  itn^gation 
which  led  to  the  settlement  of  Mr.  Piroa, 
Meaz  Reaz  Ali  claiming  title  under  Bi^a- 
nund  Singh,  if  not  Bidianund  Singh  bim9^, 
was  unsuccessfully  resisting  the  inclosond 
the  Bunkur  of  Ghauts  Marug,  Kurrailee, 
&c.,  in  the  settlement  of  Havelee.  The 
proceeding  of  the  itth  of  May  1844,  p.  348. 
is  also  some  evidence  of  this. 

At  p.  395,  it  appears  that  Peer  KhaD 
Soobahdar  delivered  over  possession  of  Ghaals  \ 
Marug,  Kurrailee,  and  the  other  gbanh  : 
comprised  in  his  farm,  to  the  purchaser  d 
Havelee  at  the  sale  for  arrears  of  revenue, 
in  November  1845,  or  attorned  as  tenant  to 
him. 

These  contentious  proceedings  certainlT 
afford  a  strong  inference  that  Ghauts  Mamg. 
Kurrailee,  and  others,  which  were  Tncladeil 
in  the  settlement,  were  something  beyond 
the  limits  of  the  measured  area  and  Captain 
Ellis's  map.  It  is  impossible  to  read  them 
without  believing  that  the  parties  knew  well 
what  they  were  disputing  about ;  and  ihai 
each  was  claiming  the  same  things.  It  is 
not  probable  that  these  things  were  within 
the  measured  area.  Bidianund  Singh  couM 
hardly  push  his  pretensions  so  far  as  to 
claim  anything  within  that  area.  On  the 
contrary,  as  we  have  seen  in  Kishoa  T6 
warry's  case,  his  contention  was  that  the 
tfainrgs  claimed  were  beyond  the  measuicd 


.1865] 


Privy 


THE   WEXKLY   REPORTER. 


CounciL 


^ 


and  therefore  belonged  to  him,  and 
the  c^posite  party  seems  to  have  admitted 
the  fact,  and  denied  the  consequence.  Had 
one  of  the  parties  been  claiming  a  ghaut 
in  one  part  of  a  mountain  range,  and  the 
other  insisting  on  his  right  to  retain  a  ghaut 
'of  the  same  name  in  another  part  of  the 
range,  it  is  inconceivable  that  there  should 
be  no  trace  of  such  a  mistake  in  the  plead- 
ings of  the  parties,  the  reports  of  the  Col- 
lectors, and  the  judgments  of  the  Courts. 
In  truth,  the  mention  of  the  farm  sometimes 
of  Rajjub  Ali,  sometimes  of  Wahid  Khan, 
In  these  proceedings,  almost  establishes  the 
Identity  of  the  subject  in  dispute  with  the 
subject  of  the  settlement. 

The  proceedings  of  the  officers  employed 
m  the  topographical  survey,  also  bear  upon 
this  point. 

Of  the  reports  of  Talib  Kurrim,  p.  361, 
and  Syed  Mossein,  p.  362,  both  in  answer 
to  the  petitions  from  Bidianund  Singh  and 
the  orders  thereon,  it  is  sufficient  to  say 
that,  if  they  have  no  other  value,  they  at 
least  prove  that  when  these  persons  passed 
from  admitted  portions  of  Pergunnah  Pur- 
butparrah  in  the  course  of  their  survey  into 
the  disputed  territory,  they  were  met  by 
claims  on  the  part  of  Roodur  Singh  and 
his  tenants  ;  and  a  bond  fide  contention, 
whether  the  land  on  which  they  stood,  which 
they  went  to  survey,  and  as  to  the  locality 
whereof  there  could  be  no  mistake,  belonged 
to  the  Nizamut  Mehals,  or  as  appertaining 
to  some  of  the  ghauts  in  question,  was  part 
of  Havelee. 

Then  came  the  proceedings  of  Mr.  John 
Brown  of  the  29th  of  December,  in  which 
both  the  parties  were  in  presence  (p.  240). 
Mr.  Brown's  conclusion  is  no  doubt  against 
^9  view  contended  for  by  the  respondent, 
that  the  ownership  of  the  revenue  of  these 
ghauts  imports  the  ownership  of  land  in 
excess  of  the  measured  area;  but  his  pro- 
ceedings sufficiently  show  that  what  the 
parties  were  claiming  was  in  the  disputed 
territory;  one  witness  at  least  (Lushkurree 
Lall),  p.  242,  connects  the  property  claimed 
with  the  former  holding  of  Soobahdar  Khan ; 
and  though  Mr.  John  Brown  (p.  ^46),  in 
Ws  eighth  reason,  suggests  that  the  Ghauts 
Marug  and  Kurrailee,  that  were  settled, 
are  within  the  measured  area,  he  does  not 
point  out  where  they  are  situated.  Nor 
was  there  any  suggestion  on  the  part  of 
^the  opposite  party  that  Roodur  Singh  had 
shifted  the  locality  of  the  property  so  long 


in  dispute  between  Havelee  and  th^  Nizamut 
Mehals.  Mr.  Brown's  decision  seems  to  have 
been  overruled  by  Mr.  Quintin.  mainly  on 
the  ground  that  it  proceeded  on  his  construc- 
tion of  the  settlement  without  regard  to  the 
evidence  of  possession  (pp.  170  and  349). 

Then  followed  the  proceeding  of  Surfraeis 
Ali,  of  the  29ih  of  December  1847  (pp. 
x6o  to  167),  in  which  there  may  be  some 
false  reasoning  as  to  some  of  the  points  be- 
fore him,  but  which  clearly  establishes  that 
the  ghauts  there  claimed  as  comprised  im 
the  settlement  of  1844  were  the  ghauts  el 
those  names  in  the  disputed  territory;  and 
were  sworn  to  by  Soobahdar  Khan,  who 
seems  to  have  ceased  to  have  any  interest  in 
the  question,  to  be  the  ghauts  that  were 
comprised  in  his  lease.  It  seems  very  diffip 
cult  to  question  the  finding  of  this  officer, 
making  a  local  investigation,  that  the  iden- 
tity of  the  ghauts  claimed  with  those  settled 
was  made  out. 

Again,  Captain  Sherwill  was  an  European 
officer  of  rank  and  of  scientific  reputation* 
He  is  at  least  entitled  to  credit  for  knowing 
his  own  business  of  topographer.  He  seen)8 
to  have  come  by  another  road  to  the  same 
conclusion  as  the  Ameens,  viz,^  that  a  large 
hilly  district  belonging  to  Havelee,  and  com- 
prising these  ghauts,  had  been  omitted  from 
Ellis's  map  (p.  389).  He  may  be  no  author- 
ity touching  questions  of  property,  but  h^ 
must  at  least  be  taken  to  have  laid  down 
accurately  in  his  map  the  positions  of  th^ 
ghauts  known  in  the  district  as  Marug, 
Kurrailee,  and  by  other  names,  about  whidi 
the  parties  were  disputing  before  the  Ameeri. 
His  personal  examination  of  the  district  is 
recorded  in  Mr.  Quintin's  final  proceedings 
of  the  24th  of  June  1848,  at  p.  171.  On 
the  other  hand  it  is  to  be  observed  that  Cap- 
tain Ellis's  map  does  not  profess  to  fix  the 
sites  of  these  ghauts.  Their  existence  with- 
in its  boundaries  is  mere  matter  of  speculip- 
tion  suggested  by  the  ingenious  and  able 
argument  of  the  Attorney-General,  whp  did 
not  attempt  to  point  out  precisely  where  they 
were  situate. 

This  evidence,  however,  seems  to  os  to  point 
for  the  most  part,  rather  to  what  was  ciaiaied 
as  belonging  to  Havelee  than  to  the  nature 
and  character  of  the  Bunkur  and  BoQ|id^ 
Mehals  above  mentioned,  and  of  the  revenue 
arising  from  the  ghauts,  of  which,  in  part 
at  least,  they  consisted ;  and  certainly  it  does 
not  satisfy   us  that  Havelee,  if  entitled  to 
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any  part,  was  entitled  to  the  whole  of  the 
land  in  question  in  right  of  these  Bunkur 
and  Boondee  Mehals  and  Ghauts.  It  is  to  be 
remembered  that  w^e  have  here  to  deal  with  a 
tract  of  land  of  enormous  extent  surrounded 
by  Havelee  and  other  Pergunnahs,  and  it  is 
not  easy  to  suppose  that  so  large  a  tract  of 
land  should  have  escaped  the  attention  of 
Captain  Ellis,  if  the  whole  of  it  belonged  to 
Havelee  at  the  time  of  its  being  resumed ; 
neither  can  we  easily  suppose  that  this  large 
tract  of  land  could  have  been  intended  to 
have  been  included  in  the  Havelee  settlement 
tinder  the  description  of  sayers  and  cesses, 
when  we  find  that  other  land  of  precisely  the 
same  quality  and  character  was  in  that  set- 
tlement described  as  land.  We  find,  too, 
-that  the  officers  of  the  survey  have,  as  we 
.have  already  pointed  out,  given  to  Have- 
lee more  than  in  our  opinion  belongs  to  it, 
and  looking  to  the  whole  of  the  evidence 
in  the  case,  we  cannot  see  our  way  to  con- 
clude judicially  that  they  have  been  right 
in  giving  to  it  the  rest  of  the  land  in  ques- 
tion. 

We  agree,  indeed,  with  the  majority  of 
the  Sudder  Judges  that  the  appellant  has 
failed  to  prove  that  no  part  of  the  disputed 
territory  was  included  in  the  settlement,  and 
that  he  has  failed  to  prove  by  independent 
evidence  his  right  to  recover  the  mouzahs 
specified  in  the  plaint ;  but  we  cannot  think 
that  they  were  righf  in  determining  the  case 
upon  that  mere  failure  on  his  part  to  sup- 
port the  burthen  of  proof  cast  upon  him. 
Their  judgment  is  not  like  one  in  ejectment 
under  the  old  procedure :  it  is  as  final  and 
conclusive  between  the  parties  as  an  adju- 
dication on  the  merits  would  be.  And  its 
effect,  as  we  have  shown,  is  to  give  to  Have- 
lee something  which  on  the  evidence  we 
think  belong  to  the  Nizamut  Mehals. 

-  In  these  circumstances  the  case,  we  think, 
-is  one  which  called  for  further  enquiry  ;  but 
in  saying  this  we,  by  no  means,  mean  to  in- 
timate that  the  appellant  can  be  relieved  from 
the  burden  of  proof.  On  the  contrary,  we 
think  that  there  has  been  so  much  of  pos- 
session on  the  part  of  Havelee  that  the 
burden  of  proof  must  still  rest  upon  the 
appellant. 

For  the  reasons  which  we  have  given,  we 
think  that  this  decree  cannot  be  supported 
in  its  integrity,  and  the  order  which  we  shall 
humbly  recommend  Her  Majesty  to  make 
upon  this  appeal  will  be — 


To  reverse  the  decree,  but  without  prejudice 
to  any  question  which  may  arise  upon  the  en* 
quiries  to  be  made  as  after  directed  ; 

To  declare  the  appellant  entitled  to  the 
Mouzahs  Gourmahee  and  Gonickpore,  and 
the  lands  comprised  therein  and  belonging 
thereto,  and  to  all  such  other  parts  or  any 
of  the  lands  in  question  in  the  suit  as  are 
not  included  in  the  settlement  of  Havelee : 


To  declare  that  the  settlement  of  HaveJee 
comprises  only  the  measured  area  of  i,23,J07 
beegahs,'  and  so  much  of  any  of  the  land  in 
dispute  as  upon  the  enquiries  after  directed 
may  appear  to  belong  or  be  properly  attri* 
butable  to  the  Bunkur  and  Boondee  Mehals 
in  the  pleadings  mentioned,  or  to  the  ghauts, 
of  which  the  same  in  part  consists ;  and  that 
the  rights  of  Havelee  in  respect  of  Bakmn 
do  not  extend  beyond  the  129  beegahs  and 
19  biswas  mentioned  in  Beadon's  Settlement, 
and  which  are  included  in  the  1,23,207  bee> 
gahs; 

To  enquire  what  is  the  nature  and  cbaiBC- 
ter  of  the  Bunkur  and  Boondee  Mehals  and 
of  the  Ghauts  comprised  therein  respectively, 
which  are  included  in  Piron's  settlement,  and 
are  therein  estimated  at  Sicca  rupees  1,116: 
and  whether  the  same,  or  any,  and  which  of 
them  included  any,  and  what  part  of,  or  any, 
and  what  right  or  interest  in  the  land  in  que^ 
tion  in  this  suit ; 

To  declare  that  so  much  of  the  land  in 
question  in  this  suit  as  may  upon  such  en- 
quiry appear  to  be  comprised  in  the  said 
Bunkur  and  Boondee  Mehals  or  Ghauts  be- 
longs to  Havelee,  and  that  the  appellant  it 
entitled  to  recover  the  residue  of  the  land 
in  question  ;  and  to  direct  the  Court  to  pn^ 
ceed  in  the  suit  as  upon  the  result  of  such 
enquiry  may  appear  to  be  just  ; 

To  direct  any  costs  of  the  suit  already 
paid  to  be  refunded,  and  the  Court  to  deal 
with  such  costs,  and  all  other  costs  of  the 
suit,  including  the  costs  of  this  appeal,  as 
may  seem  just,  having  regard  to  the  declaia* 
tion  aforesaid,  and  to  the  result  of  the  said 
enquiry  ; 

To  declare  that  this  order  is  to  be  without 
prejudice  to  any  proceedings  which  may  hc^^ 
after  be  taken  for  the  settlement  of  Havelee.  • 
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The  25th  June  i860. 

Present : 

Lord  Kingsdown.  the  Judge  of  the  High 
Court  of  Admirahv,  Sic  E.  Ryan,  Sir 
J.  T.  Coleridge,  Sir  L.  Peel,  and  Sir  J.  W. 
Colvile. 

Limitation— Recovery  of  costs  by  E.  I.  Co.  for 
prosecuting^  Appeals  by  virtue  of  the  3  and  4 
Wm.  IV.»  c.  41. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  at  Calcutta, 


The  Government  of  Bengal 

versus 

Shurruffutoonissa  and  another. 

Suit  for  the  recovery  of  costs  incurred  by  the  Govern- 
tnent  of  Bengal  in  virtue  of  the  Statutes  3  and  4  Wm. 
IV.>  c.  41,  authoriziner  the  Crown  to  appoint  the  East 
Ind^  Company  to  take  charge  of  appeals  and  bring 
tbem  to  a  heanng. 

The  Admission  by  a  defendant  that  a  demand  was 
claimable  from  some  quarter  or  other,  but  not  as  a^inst 
the  property  in  question,  is  not  an  admission  withm  the 
xneaDiog  of  Regulation  III.  of  1793*  excepting  a  suit 
from  limitation  under  that  Regulation. 

Tbe  Government  having  been  expressly  warned  that 
the  proper  course  to  adopt  for  the  recovery  of  the  costs 
was  to  commence  a  regular  suit,  and  not  to  proceed  in  a 
summary  mode,  and  having  neglected  for  13  years  to 
take  that  course,  no  "  good  and:  sufficient  cause"  pre- 
dndiog  them  from  obtaining  redress  according  to  the 
exception  provided  by  the  aforesaid  Regulation  could 
be  presumed  to  justify  the  exemption  of  their  suit  from 
limitation. 

The  recovery  of  these  costs  does  not  constitute  "  a 
public  right**  within  the  meaning  of  Regulation  II. 
of  ib05,  enabling  the  Government  to  sue  notwithstanding 
the  lapse  of  time. 

It  will  be  necessary  in  this  case  merely 
briefly  to  advert  to  some  of  the  circumstances 
which  have  given  rise  to  the  questions 
discussed  at  the  bar.  It  appears  that  there 
was  a  suit  of  very  old  standing  ;  of  such  great 
antiquity  that  even  the  parties  do  not  at- 
tempt to  stale  at  what  period  an  appeal  to 
His  late  Majesty  in  Council  was  lodged 
against  a  decision  of  the  Court  of  Sudder 
Dewanny  Adawlut  at  Calcutta.  Some  time 
prior,  however,  to  the  year  1833,  an  appeal 
had  been  preferred  by  Shah  Assud  OoUah, 
the  father  of  one  of  the  present  respondents, 
against  Mussumat  Emamun,  as  respondent. 

In 'virtue  of  the  Statute*  that  was  passed, 
giving  authority  to  the  Crown  to  appoint  the 
East  India  Company  to  lake  charge  of 
appeals  and  bring  them  to  a  hearing,  the 
cause  was  heard  ;  the  appellant  was  con- 
demned  in  costs  ;   and   the   decree   of  the 


•  3  and  4  Wm.  IV.,  c.  41. 


Court  below  was  affirmed.  Previous  to  the 
hearing  it  seems  that  Shah  Assud  Oollah 
had  died.  It  does  not  appear  from  any  of 
the  proceedings  in  this  case  that  the  present 
respondent  (his  son)  had  anything  to  do 
with  that  appeal  whatever  individually; 
but  his  father  having  been  condemned  in 
the  costs,  proceedings  were  taken  against 
the  son,  as  possessing  the  property  of  his 
father,  for  the  realization  of  the  sum  due 
for  costs. 

In  the  year  1837  the  first  proceedings 
in  the  present  case  were  adopted,  and  the 
mode  of  proceedings  was  this;  The  East 
India  Company,  in  virtue  of  the  rights 
they  had  acquired  to  recover  the  costs,  pro-' 
ceeded  against  the  son,  and  also  against 
the  wife.  They  proceeded  for  the  purpose 
of  rendering  certain  property,  which  was 
claimed  by  the  wife  as  having  been  con- 
veyed to  her  by  deed  of  gift  of  her  husband, 
amenable  to  the  payment  of  those  costs. 

These  proceedings  went  on,  and  by  a  decree 
of  the  Zillah  Judge,  which  was  made  on 
the  29th  December  1837,  a  sale  of  half 
the  real  properly  of  Shah  Enaet  Hossein 
was  directed  to  be  made.  But  Mussumat 
Shurruffutoonissa  was  dissatisfied  with  this 
order,  and  appealed  to  the  Court  of  Sudder 
Dewanny  Adawlut,  and,  on  the  31st  of 
January  1839,  the  Court  reversed  the  order 
of  the  Zillah  Court,  and  ordered  all  the 
property  comprised  in  the  decree  of  the 
Court  below  to  be  released,  upon  the 
ground  that  no  summary  order  could,  in 
the  existing  state  of  things,  disturb  her 
possession. 

Now,  it  is  important  to  see  what  was 
really  the  tenor  of  that  order,  as  set  forth 
in  the  judgment  of  the  Court  of  Sudder 
Dewanny  Adawlut,  which  states  the  facts 
more  particularly.  It  appears  that  this 
property  had  been  registered  in  the  Collec- 
torate  in  the  name  of  the  respondent ;  that 
it  had  been  alleged  to  have  been  given  up 
by  deed  of  sale  in  lieu  of  dower;  and  that 
she  had,  rightly  or  wrongly,  obtained  a  decree 
on  the  i7ih  May  1830  in  her  favor.  Now, 
the  Sudder  Adawlut  in  that  case  very 
clearly  intimated  what  was  the  state  of 
things,  namely,  that  it  was  impossible 
that  the  order  of  the  Judge  of  the  Court 
below  could  be  affirmed,  because  the  only 
mode  of  proceeding  was  that  which  they 
directed  her  to  adopt,  namely,  to  proceed 
regularly  to  bring  the  property  to  sale,  and 
no  summary  order  disturbing  her  possession 
I  could  be  passed. 
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.  This  took  place,  as  has  been  statedi  on  the 
31st  of  January  1839,  and  no  further  proceed- 
ings were  taken  on  the  part  of  the  Govern- 
ment to  realize  the  payment  of  these  costs 
by  means  of  the  sale  of  this  particular  pro- 
perty, until  the  year  1852,  after  the  lapse  of 
thirteen  years.  When  this  case  came  to  be 
prosecuted  after  the  year  1852,  the  only  ob- 
jection we  need  notice  was  an  objection 
made  on  behalf  of  the  present  appellants, 
that  the  suit  could  not  be  brought  on  account 
of  its  being  barred  by  the  Statute  of 
Limitations. 

We  will  address  our  attention,  therefore, 
to  that  question  at  once. 

Two  Statutes  of  Limitation  have  been  ad- 
verted to  by  the  Counsel  for  the  parties  be- 
fore us,  namely,  Regulation  IH.  of  1793,  and 
Regulation  IL  of  1805.  Assuming  that 
it  was  possible  that  this  suit  might  be 
governed  by  Regulation  IIL  of  1793,  Mr.  For- 
syth raised  a  question  that  it  was  excepted, 
by  virtue  of  certain  words  found  in  that 
Regulation,  from  tiie  operation  of  that  Sta- 
tute itself,  without  reference  to  Regulation  IL 
of  1805;  and  he  stated  that  the  money  had 
been  demanded  from  the  appellants  for  the 
matter  in  question ;  and  that,  the  defendant 
admitted  the  correctness  of  the  demand. 
Now  that  the  money  was  demanded  may  be 
perfectly  true,  and  that  the  defendant  might 
have  admitted  that  the  demand  was  claimable 
from  some  quarter  or  other  may  be  perfectly 
true  ;  but  that,  according  to  the  intent  and 
meaning  of  the  words  of  the  Regulation,  he 
admitted  that  there  was  a  claim  as  against 
the  property  in  question,  there  certainly  is 
not  one  atom  of  evidence  before  their  Lord- 
ships. 

Their  Lordships  think,  therefore,  that  that 
Clause  in  the  first  Regulation  can  have  no 
operation  upon  this  case. 

Let  us,  then,  consider  the  second  question. 
There  is  an  exception,  "  when  either  from 
minority  or  other  good  and  sufficient  cause, 
he  had  been  precluded  from  obtaining  re- 
dress." I  will  not  say  that  "  other  good  and 
sufficient  cause"  are  not  words  so  compre- 
hensive that  they  might,  by  possibility, 
extend  to  anything  that  may,  in  the  ordi- 
nary meaning  of  these  words,  constitute  a 
good  and  sufficient  cause;  but  is  there  any 
good  and  sufficient  cause  upon  the  present 
occasion  ?  Here,  in  the  month  of  January 
1839,  there  is  an  express  warning  given  to  the 
Government,  who  had  then  sought  to  make 
this  property  amenable  to  the  costs  that  the 
proper  course  was  to  commence  a  regular 
suit,  and  not  to  proceed  in  a  summary  mode. 


I'hey  had  the  proper  course  pointed  out  to 
them  ;  they  had  pointed  out  to  them  the  only 
course  by  which  they  could  make  this  pro- 
perty amenable ;  and  they  neglected  for  the 
whole  period  of  thirteen  years  to  take  any 
such  measures.  It  is,  therefore,  quite  clear, 
giving  the  most  extensive  meaning  to  the 
words  ''  other  good  and  sufficient  cause/* 
that  it  is  impossible  to  say  ihat,  "either 
from  minority  or  other  good  and  sufficient 
cause,"  they  were  precluded  from  obtaining 
redress. 

We  now  come  to  what  is  certainly  a  veiy 
important  point,  namely,  whether  Regulation 
II.  of  1805  extends  to  the  present  case,  so  as 
to  enable  the  Government  to  sue,  notwith- 
standing the    lapse  of  time.     Undonbtedir 
the  great  object  of  that  Regulation  of  1805 
was  to   prevent  vexatious    suits,  in   conse- 
quence of  the   litigiousness    that  generally 
prevailed  among  the  natives  of  India,  and, 
in  all  probability,  it  was  not  intended  at  that 
time  to  embarrass  the  East  India  Company, 
or  the  Government  of  India.     But,  be  liiaC 
as  it  may,  Regulation  II.  of  1805  expressly 
declares    that    this    Statute   of    Limitationf 
should  not  be  considered  applicable  to  aoy 
suit  for  the  recovery  of  public  reveuiie,  or 
for   any   public    right    or    claim   whate%*er, 
which  might  be  instituted  by  or  on  behalf  of 
Government,     with     the     sanction    of    the 
Governor-General  in  Council,  or  by  direction 
of  any  public  Officer  or  Officers  who  might  be 
duly  authorized  to  prosecute  the  same  od  the 
part  of   Government;   or,    secondly^   to  any 
claims  on  the  part  of  Government,  whether 
for  the  assessment  of  land  held  exempt  from 
the  public  revenues  without  legal  and  suffi- 
cient title  to  such  exemption,  or  for  the  re- 
covery of  arrears  of  the  public  assessment,  or 
/or  any  other  public  right  whatever. 

Now,  the  question  turns  on  the  meaning 
that  ought  properly  to  be  attached  to  these 
words,  "  any  other  public  right  whatever  J* 
Perhaps  it  would  be  too  strict  a  construction 
to  sav  that  these  words  shall  ^e  construed 
precisely  to  be  ejusdem  generis  with  those 
matters  which  are  mentioned  before,  namely, 
"  the  assessment  of  land  held  exempt  from  the 
public  revenue  without  legal  and  sufficient  titie 
to  such  exemption,  or  for  the  recovery  of  arrears 
of  the  public  assessment ; "  but,  although  ihc\- 
may  not  be  construed  with  that  degree  oif 
strictness,  yet  they  must  be  taken  to  depend 
upon  the  same  principles,  otherwise  the  word 
"  public  "  would  have  no  meaning. 

This  brings  us  to  the  consideration  of  the 
question  whether  the  recovery  of  these  costs 
does  or  does  not  constitute  a  public  claim. 
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Xbe  Statute  has  been  read,  and  we  need  not 
^o  through  it  again  ;  but  by  virtue  of  that 
otatute  His  Majesty  in  Council  might  give 
such  direction  as  he  thought  fit  to  the 
United  Company,  or  other  persons,  for  the 
prosecution  of  these  suits,  and  also  might 
make  such  orders  for  security  for,  and  for 
the  payment  of,  the  costs  as  His  Majesty  in. 
Ooancil  should  think  fit.  Accordingly,  it 
appears  that  an  order  in  Council  was  issued 
Jbnth  a  view  to  carry  into  effect  this  Statute, 
and  that  order  in  Council  directed  the  East 
India  Company  to  appoint  Agents  and  Coun- 
sel for  the  different  parties  in  the  appeals 
then  pending,  to  do  all  such  matters  and 
things  as  had  been  usually  transacted  and 
done  by  agents  in  the  prosecution  of  appeals. 
Now,  we  are  of  opinion  that  these  were  all 
private  acts  between  individuals,  and  that 
they  had  not  originally  in  their  nature  any- 
thing of  a  public  character  to  be  ascribed  to 
them.  It  appears  that  His  Majesty,  by  another 
order  in  Council,  directed  that  the  Company 
should  be  entitled  to  demand  payment  of  their 
reasonable  costs  of  bringing  appeals  to  hear- 
Ifig  by  virtue  of  the  Act,  to  such  amcnint 
und  from  such  party  and  parties,  and  should 
have  a  lien  for  the  said  costs,  on  all  money, 
lands,  goods,  and  property  whatsoever,  which 
tnigfat  be  recovered  in  such  appeal,  and  upon 
sU  deposits  which  might  have  been  made, 
snd  all  securities  which  might  have  been 
^iven  in  respect  of  such  appeal.  In  other 
words,  that  order  in  Council  placed  the  East 
India  Company  in  precisely  the  same  place 
and  position  as  the  winning  party  would  have 
been  in,  if  the  appeal  had  come  on  in  its 
ordinary  course.  It  appears  to  their  Lord- 
ships that  the  nature  of  this  transaction  was 
originally  of  a  private  character.  It  con- 
tinued to  be  of  a  private  character,  and  the 
only  distinction  that  can  be  drawn  is  this, 
that  the  East  India  Company  are  the  agents 
to  assert  the  right  of  the  originally  success- 
ful party  to  the  costs  incurred  in  the  appeal. 
It  has  been  observed  in  the  course  of  this 
discussion  that  other  persons  might  have 
heen  appointed,  and  nobody  can  for  a 
motnent  say  that,  if  it  had  pleased  His  Majesty 
In  his  wisdom  to  appoint  any  body  else  to 
xx)nduct  these  proceedings  and  to  realize  the 
costs,  the  parties  so  appointed  would  not 
have  sued  as  private  individuals.  It  pleased 
His  Majesty,  however,  to  appoint  the  East 
India  Company.  Can  the  appointment  of 
one  particular  agent  change  the  whole 
character  and  nature  of  the  transaction  from 
•beginning  to  end,  and  convert  that  which 
-wte  origin^ly  a  private  transaction,  and  no- 


thing but  a  private  transaction,  into  a 
transaction  of  a  public  character  so  as  to 
bring  it  within  the  terms  of  the  Regulation 
on  which  we  have  commented. 

Their  Lordships  are  of  opinion  that  the 
decision  of  the  Court-  below  was  right  and 
legal,  and  they  will,  therefore,  humbly  recom- 
mend Her  Majesty  to  affirm  that  decision 
with  costs. 


The  7th  March  i86o. 

Present: 

Lord  Kingsdown,  Lord  Justice  Knight 
Bruce,  Sir  E.  Ryan,  Lord  Justice  Turner, 
Sir  J.  T.  Coleridge,  Sir  L.  Peel,  and  Sir 
J.  W.  Colvile. 

Champerty  and  Maintenance — Action — A^ee- 
ment  (for  lease  of  Zemindary). 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  at  Madras, 

G.  F.  Fischer 

versus 

Kamala  Naicker,  Zemindar  of  Ammanaik- 

noor. 

QucBre. — Whetlicr  Champerty  or  Maintenance  ac- 
cording to  English  Law  is  forbidden  by  the  law  of 
India. 

Although  a  Court  may  have  the  right,  and  is  perhaps 
even  under  an  obligation,  to  take  cognizance  matu 
proprio  of  any  objectioti  manifestly  apparent  on  the  face 
of  a  proceeding  showing  that  it  is  against  morality  or 
public  policy,  yet,  where  this  is  only  to  be  collected  from 
the  evidence  by  inference,  and  is  capable  of  explanation 
or  answer  by  counter-evidence,  it  is  highly  inconvenient, 
and  may  lead  to  the  most  direct  injustice  to  enter  into 
the  enquiry  if  the  issue  has  not  been  presented  by  the 
pleadings  or  the  points  recorded  for  proof. 

Where  A  sues  in  respect  of  his  own  interest  for  the 
violation  of  a  contract  made  for  him  by  ^  as  agent  only, 
the  assignment  of  B^s  interest,  under  the  agreement  in 
order  to  enable  A  to  bring  his  suit,  is  not  Champerty 
or  Maintenance. 

Where  an  agreement  to  grant  a  lease  was  incomplete 
and  conditional  upon  an  advance  within  8  days  required 
to  meet  pressing  demands,  a  delay  of  19  days  was  held 
to  be  unreosonaiiie,  and  likely  to  defeat  the  object  of 
the  lease. 
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This  was  a  suit  in  the  Civil  Court  of 
Madura  to  recover  damages  from  the  respond- 
ent for  the  breach  of  an  agreement.  Judg- 
ment passed  in  that  Court  for  the  appellant, 
and  this  judgment  was  reversed  in  the  Sudder 
Adawlut.  The  present  appeal  is  brought 
for  the  purpose  of  procuring  a  reversal  of 
that  decree. 

The  facts  on  which  the  case  arise  are  in 
substance  these  :  On  the  25th  October  1846 
the  agreement  in  question  was  entered  into 
between  the  respondent  on  the  one  hand,  and 
Narisahma  Chettyar  on  the  other,  who  is 
thus  described  in  the  commencement  of  it  : 
"  A  dealer  in  silk  thread,  an  agent  of  Mr. 
Fischer,  residing  at  Salem,  but  now  on  cir- 
cuit at  Ramnad."  Narisahma  was,  in  truth, 
acting  as  Fischer's  (the  appellant's)  agent, 
whose  residence  was  at  Salem,  and  he  was  at 
the  time  absent  on  circuit  as  described. 

The  agreement  is  set  out  at  page  40  of 
the  joint  Appendix. 

On  the  day  of  the  execution  of  this  instru- 
ment the  respondent  also  executed  a  bond 
and  a  conditional  mortgage  of  a  village  at- 
tached to  his  zemindary,  for  a  loan  of  1,000 
rupees  from  Narisahma,  which  were  then 
advanced,  and  were  to  be  repaid  on  the  ist 
November  following ;  this  was  to  meet 
one  of  the  debts  enumerated  in  the  preced- 
ing agreement.  In  this  transaction  also 
Narisahma  was  acting  as,  and  was  described 
in  the  instrument  to  be,  "  the  agent  of  Mr. 
Fischer,  residing  at  Salem,  but  now  on  cir- 
cuit at  Ramnad." 

The  appellant  did  not  return  by  the  ist 
November,  nor  until  some  days  after  the 
9tb,  on  which  day,  in  violation,  as  the  ap- 
pellant alleges,  of  the  agreement  to  which 
he  claims  to  have  been  the  principal  party, 
the  respondent  executed  a  lease  of  the  zemin- 
dary to  one  Mr.  Fondclair. 

This  led  to  proceedings  in  which  Nari- 
sahma was  made  the  plaintiff  for  the  purpose 
of  enforcing  the  performance  of  the  agreement. 
These  proceedings  failed,  and  the  lease  to 
Fondclair  was  supported  ;  whereupon  the 
appellant  determined  to  institute  the  present 
action  for  damages,  and  Narisahma  being  dead, 
it  was  thought  desirable  for  him  to  insti- 
tute it  in  his  own  name  ;  but  the  original 
agreement  having  provided  that  the  lease 
should  be  made  to  Narisahma,  and  he 
having  been  the  ostensible  parly  to  the  pre- 
vious proceedings,  the  following  assignment 
was  procured  from  his  son,  Condiah  Chettyar 
{see  Appendix  4,  No.  12).  The  action  and 
appeal  then  followed,  which  have  been  already 
mentioned. 


The  decree  of  the  Sudder  Adawlut  dMi 
not  pass  on  the  merits,  nor  on  any 
raised  in  the  Court  below;  but,  it  having 
objected  that  the  suit  disclosed  a  a 
champerty,  the  Court  resolved  to  enl 
the  objection ;   because,   as  they  say, 
thought  themselves  responsible  for  uphoh 
the  law  in  its  integrity :  they  confined 
addresses  of  the  pleaders  on  either  side 
that  one  question,    and   decided    the 
against  the  present  appellant  on  that 
only. 

Their  Lordships  are  clearly  of  opinion 
the  decree  of  the  Sudder  Adawlut  in 
respect  cannot  be  supported.    The  gioi 
on  which  they  arrive  at  this  condosion 
it  unnecessary  to  decide  whether,  under  tel 
law   which   the    Court   was    administeria|^[ 
those  acts  which  in  the  English  Law  are  d»»| 
nominated    either    maintenance    or 
perty,  and  are  punishable  as  offences,  pHl^{ 
by  the  Common  Law,  and  partly  by  SttmM^ 
are  forbidden  ;  and   also,  if   so  ioMUm$ 
whether  the  point  was  in  this  case  ao  t^fti 
by  the  pleadings  or  the  points  for  fntt 
recorded  by  the  Court,  that  it  could  btfHN 
perly  entered  into.    They  will  obscn^M^ 
ever,  in  passing  that,    although  it  Wflt 
admitted  that  the  Court  would  have  the  i^ 
perhaps  even   lay  under  an  obligatiQai  K 
take  cognizance  mo/u  propria  of  any  objtfrl 
tion  manifestly  apparent  on  the  face  of  At] 
proceeding,  which  showed  that  it  was 
morality  or  public  policy ;  yet  where, 
that  was  only  to  be  collected  from  the 
dence  by   inference,    and  was    capable 
explanation  or  answer  by  counter-evid< 
it  is  highly   inconvenient,   as  well  as 
trary  to  the  ordinance  which  regulates 
practice  of  the  Court,  and  may  lead  to 
most  direct  injustice  to  enter  into  the  ei 
if  the  issue  has  not  been  presented  by 
pleadings,  or  the  points  recorded  for 
But,  assuming  that  in  the  present 
Court  properly  instituted  the  inquiiy. 
Lordships  do  not  agree  with  them  in  the 
elusion  to  which  they  conducted  it. 

The  Court  seem  very  properly  to 
considered  that  the  champerty,  or,  more 
perly,  the  maintenance  into  which  they 
enquiring,  was  something  which  must  hat 
the    qualities    attributed    to    champerty 
maintenance  by  the  English  Law ;  it 
be  something  against  good  policy  and  ji 
something  tending  to  promote  unni 
litigation,  something  that  in  a  legal 
immoral,  and  to  the  constitution  of  wfaidb 
bad  motive  in  the  same  sense  is 
It  was  necessary,  therefore,  to  look  at  the 
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jAnce  of  the  transaction,  and  not  merely  the 
iSBsgaage  of  the  instruments.  Now,  here  it  is 
^nur  that  the  appellant  was  the  real  party 

40  the  original  agreement,  and  the  person 
;MiIIy  interested  in  its  performance ;  he  was 
Jo  advance  the  loan;  the  profits  that  were 

%a{pected  to  result  from  the  loan  were  to  be 

JA;  he  might  have  intervened  in  the  first 
tskstanccy  and  conducted  the  litigation  which 
fint  ensued  in  his  own  name.    Narisahma 

..VB8  but  an  agent,  contracting  for  the  appel- 
lant in  his  own  name,  but  avowedly  as  agent 

vfmly,  not  undertaking  to  borrow  from  the 
appellant  the  money,  and  then  lend  it  to 

i  tte  respondent,  but  to  procure  for  him  the 
loan  of  it  from  the  appellant.    All  this  was 

'perfectly  consistent  with  his  being  put  for- 
ward as  the  ostensible  party,  with  the  full 
knowledge  of  the  respondent.  This  was  the 
substance  of  the  contract,  and  the  Court 
should  have  treated  the  assignment  from 
Candiah  Chettyar  as  merely  an  unnecessary 
precaution  unwisely  adopted  perhaps,  and 
fnmtshing  an  argument  for  an  objector,  yet 
not  really  altering  the  quality  of  the  transac- 
tion, nor  afiPecting  that  point  on  which  the 
whole  question  of  maintenance  depended, 
which  was  this — ^W^as  the  appellant  suing  in 
respect  of  his  own  interest  for  a  violation  of 
a  contract  made  with  himself,  or  was  he 
representing  another  man's  interest,  and  su- 
ing on  a  contract  to  which  he  had  been  ori- 
ginally a  stranger,  in  virtue  only  of  the 
objectionable  assignment  ?  If  this  had  been 
borne  in  mind,  their  Lordships  think  that 
the  Court  would  have  arrived  at  a  different 
conclnsion  from  that  which  thev  in  fact  came 
to. 

Here,  therefore,  their  Lordships  would 
have  stopped,  simply  recommending  that  the 
judgment  should  be  reversed ;  but  in  the 
commencement  of  the  argument  it  was  arrang- 
ed, with  the  consent  of  the  Counsel  on  both 
sides,  that  if  their  Lordships  should  be  of 
opinion  that  the  decision  of  the  Court  below 
could  not  be  sustained  on  the  grounds  on 
which  it  had  been  based,  they  should  proceed 
to  consider  the  whole  case  on  its  merits,  and 
finally  dispose  of  it — a  course  by  which  it 
was  probable  that  much  litigation  and  ex- 
pense might  be  saved  to  the  parties. 

Their  Lordships  have,  therefore,  examined 
the  facts  of  this  case  as  they  appeared  before 
the  Civil  Court  of  Madura.  As  it  is  indisput- 
able that  a  lease  of  the  zemindary  has  not 
been  granted  to  the  appellant  or  his  agent 
Narisahma,  it  is  clear  that  the  appellant  ought 
to  recover  if  there  was  ever  a  binding  con- 
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tract  between  the  parties  to  grant  one,  unless 
the  non-performance  of  that  contract  be  in  any 
way  justifiable.  The  first  of  these  must  be 
ascertained  by  an  examination  of  the  agree- 
ment of  the  25th  October  1846,  of  the  circum- 
stances attending  its  execution,  and  of  the 
remaining  facts  of  the  case.  The  instrument 
commences  with  a  recital,  that  the  respond- 
ent was  under  an  obligation  to  pay  his  cre- 
ditors the  sum  of  1,90,035  rupees  2  annas  7 
pies,  made  up  of  items,  of  which  an  enumera- 
tion follows,  and  this  enumeration  shows  that 
the  money  was  wanted  without  the  least  loss  of 
time,  that  the  pressure  on  him  was  urgent. 
It  then  recites  a  promise  from  Narisahma  to 
procure  the  amount  from  the  appellant  on  his 
return  to  Madura;  and  then  it  promises  to 
grant  the  lease;  but  only  "in  the  event  of 
Narisahma  getting  the  said  sum  accordingly." 
It  then  proceeds  to  stipulate  for  a  number  of 
payments  to  be  made,  things  to  be  done,  and 
conditions  to  be  observed  by  the  lessee,  after 
the  lease  granted  and  during  the  continuance 
of  the  term ;  and  it  concludes  thus :  '*  As  the 
gentleman  aforesaid  (the  appellant)  is  not  here 
at  present,  I  shall,  on  his  arrival,  execute  a 
document  in  detail  on  stamped  cadjan  in  the 
manner  dictated  by  him.'' 

On  the  face  of  the  instrument,  it  is  ob- 
viously a  contract  incomplete  in  itself  and 
conditional ;  nothing  in  it  binds  the  respond- 
ent to  the  granting  of  the  lease,  unless  the  mo- 
ney were  procured  for  him  from  the  appellant  on 
his  return  to  Madura ;  and  it  is  clear  also  that 
nothing  in  it  binds  the  respondent  to  advance 
the  money  when  he  should  return.  Further, 
it  is  obvious  that  no  time  being  specified  for 
this  return,  the  parties  must  either  by  some 
collateral  agreement  have  fixed  a  day  for  that 
return,  or  must  be  taking  to  have  contemplated 
what  the  law  would  imply  from  their  language, 
a  return  within  a  reasonable  time,  all  the 
circumstances  considered.  Forthe  respondent 
setting  out  his  urgent  necessities,  showing  the 
pressure  that  was  on  him,  and  professedly 
borrowing  the  money,  not  to  meet  future 
casual  or  uncertain  expenses,  but  to  liquidate 
the  debts  which  occasioned  the  pressure  then 
upon  him,  it  would  be  highly  unreasonable 
to  suppose  that  a  return  after  any  indefinite 
period,  however  long,  could  have  been  in 
the  contemplation  of  the  parties.  And 
this  conclusion  is  strengthened  by  the 
circumstance  that  there  is  no  evidence  of 
any  previous  authority  from  the  appellant, 
constituting  Narisahma  his  agent  to  make  the 
contract ;  indeed,  the  instrument  itself  shows 
that  he  was  not  bound,  that  it  was  uncertain 
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whether  he  would  on  his  return  adopt  and 
ratify  the  act  of  Narisahma;  and  the  con- 
clusion is,  therefore,  irresistible,  that  the  res- 
pondent was  bound  to  wait  only  for  that  ratifi- 
cation and  performance  until  the  appellant's 
return  on  a  specified  day,  or  a  return  within  a 
reasonable  time. 

The  respondent  contends  that  the  time  was 
fixed  by  a  collateral  parol  contract,  and  limit- 
ed to  the  1st  of  November,  or  to  eight  days 
from  the  25th of  October;  the  appellant,  that 
the  return  was  to  be  within  a  reasonable  time, 
that  he  did  return  within  such  reasonable  time 
and  forthwith  ratified  the  act  of  his  agent,  but 
that  the  respondent  had  in  the  meantime  put 
it  out  of  his  power  to  fulfil  the  contract  by 
granting  the  lease  to  Fondclair.  The  undisput- 
ed facts  of  the  case  are  these : — 

On  the  ?5th  of  October,  the  date  of  the 
agreement  in  question,  the  respondent  execut- 
ed the  mortgage  and  bond  to  Narishama  as 
already  stated.  This  appears  to  their  Lord- 
ships to  have  been  substantially  part  of  the 
principal  transaction,  and  to  be  most  material 
on  the  point  now  under  consideration ;  it  was 
a  loan  of  i,ocx)  rupees  to  meet  one  of  the 
demands  specified  in  the  agreement,  which 
may  be  presumed  to  have  been  peculiarly 
pressing,  and  the  1,000  rupees  are  stipulated 
to  be  re-paid  on  the  ist  November,  in  default 
of  which  the  mortgage  of  a  single  village  was 
to  take  effect.  Their  Lordships  think  there 
is  every  reason  for  presuming  that  the  re-pay- 
ment was  intended  to  be  made  out  of  the 
19,000  rupees  to  be  advanced  by  the  appel- 
lant on  his  return  to  Madura ;  and  if  that 
be  so,  it  is  clear  that  his  return  was  contem- 
plated to  take  place  on  or  before  that  day. 

The  next  fact  is  that,  on  the  9th  or  loth 
November,  the  lease  was  executed  to  Fond- 
clair ;  and  the  remaining  fact  is  the  return  of 
the  appellant,  on  the  13th  November,  as 
their  Lordships  understand  the  evidence ;  this 
would  be  nineteen  days  after  the  execution  of 
the  agreement. 

There  is  a  good  deal  of  parol  evidence  to 
the  effect,  either  that  a  period  of  eight  days, 
or  that  the  ist  November,  was  agreed  to 
specifically  by  the  parties  as  the  term  beyond 
which  the  respondent  was  not  to  be  bound  to 
wait  for  the  appellant's  return ;  and  their 
Lordships  are  disposed  to  give  credit  to  the 
evidence  :  they  do  not  think  that  the  variation 
in  regard  to  the  eight  days  and  the  ist  No- 
vember makes  the  testimony  unworthy  of  be- 
lief. But  it  appears  to  them  unnecessary  to 
decide  the  case  on  this  point :  for  they  are 
clearly  of  opinion,  looking  at  all  the  cir- 


cumstances  which  appear  on  the  face  of  the 
two  documents,  the  first  of  which  disdoaes 
the  nature  of  the  debts  due  from  the  respond* 
ent,  which  were  mostly  judgment-debts,  or 
debts  on  which  the  execution  was  pending^  or 
for  which  warrants  had  issued ;  and  the  sec&ni 
that  a  portion  of  the  money  contracted  for 
was  advanced  at  once,  and  to  be  re-paid  on  ike 
ist  November;  that  it  was  understood  by 
both  parties  that  a  reasonable  time  for  tlie 
appellant's  return  would  be  within  a  faf 
days ;  and  that  the  delay  of  nineteen  dsyn 
was  unreasonable.  Such  a  delay  would  pro* 
bably  defeat  the  whole  purpose  of  the  loan ; 
and  there  is  not  the  slightest  evidence  that 
either  by  reason  of  distance,  difficulty  of  con- 
veyance, or  the  necessary  or  usual  bnsiDess 
of  the  circuit,  a  delay  of  nineteen  days  could 
have  been  considered  probable. 

On  this  ground  their  Lordships  are  pre- 
pared to  recommend  to  Her  Majesty  that  tbe 
appeal  be  dismissed  ^  but  as  they  do  this  on 
wholly  different  grounds  from  those  relied  on 
by  the  Court  below,  that  the  dismissal  should 
be  without  costs. 


The  15th  July  i860. 

Present : 

Lord  Justice  Knight  Bruce,  Sir  E.  Ryan, 
Lord  Justice  Turner,  Sir  J.  T.  Coleridge, 
Sir  L.  Peel,  and  Sir  J.  W.  Colvile- 

Appeal  to  Privy  Council—Dismissal  of^  for  de- 
fault of  prosecution— Restoration  o^ 

On  petition  to  restore  an  appeal  from  a  dicree 
of  the  Sudder  Dewanny  Adawlut  at  Cal- 
cutta, 

Ranee  Birjobuttee  and  others 

versus 

Pertub  Sing,  Government,  and  others. 

Amplication  for  restoration  of  appeal  acceded  to,  ia 
consideration  of  the  interests  of  inrants  beinfi^  iovohed 
in  the  case,  and  with  reference  to  the  state  of  that  pact 
of  India  where  the  matter  arises  in  and  after  1S5T,  on 
condition  of  the  deposit  of  further  security  and  m  the 
prosecution  of  the  appeal  within  a  certain  time. 

The  security  in  India  was  held  to  have  gone  bf  the 
dismissal  of  the  appeal  for  default  of  prosecution. 

The  decision  proposed  to  be  brought  under 
appeal  was  ripe  for  appeal  in  the  year  1856, 
if  not  in  the  year  1855,  and  the  delay  in  va- 
rious ways  has  been  so  considerable  tint, 
notwithstanding  the  state  of  India«  es- 
pecially  that   part   of   India    where    dji 
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matter  arises,  in  and  since  the  year  1857,  it 
is  probable,  to  say  the  least,  that  if  Mr. 
Baboonau's  personal  interests  had  been  alone 
concerned  in  this  matter,  the  application  now 
made  would  have  been  wholly  unsaccessful. 
Their  Lordships,  however,  cannot  but  give 
some  degree  of  attention  to  the  circumstance 
that  there  are  infants  concerned  whose  inter- 
ests were  confided  to  him.  Now,  their  Lord- 
ships do  not  mean  to  go  to  the  length  of  saying 
that  where  infants  are  concerned  any  degree  of 
delay  may  be  considered  justifiable  or  excus- 
able, or  such  as  may  be  passed  over :  there 
may  be  circumstances  so  strong  as  even  to 
prevent  infancy  from  being  an  apology  or  an 
excuse.  Their  Lordships,  however,  •  after 
much  consideration,  do  not  view  the  present 
case  In  that  light,  and  considering  the  apology 
or  excuse  of  infancy,  and  considering  the  man- 
ner in  which  the  interests  of  minors  are  in- 
volved, and  the  state  in  which  the  part  of 
India  ^m  whence  the  case  comes  was,  in  and 
after  the  year  1857,  their  Lordships  are  of 
opinion  that  on  certain  terms  this  application 
may  be  acceded  to. 

The  applicant,  their  Lordships  think,  must 
pay  the  costs  of  the  present  application .  The 
applicant,  their  Lordships  think,  must  find 
security,  that  is,  find  a  deposit  to  the  amount 
of  600/.,  to  be  made  on  or  before  the  ist 
December  next,  and  he  must  undertake  to 
have  the  appeal  set  down  so  as  to  be  in  their 
Lordships'  list  for  hearing  at  the  sittings  after 
Hilary  Term  next. 

Mr.  Rolf, — ^That  will  enable  us  to  com- 
municate with  India. 

Lord  Justice  Knight  Bruce. — One  of  their 
Lordships'  reasons  in  thus  deciding  has  been 
that  the  security  in  India  is  gone  by  the 
dismissal  of  the  appeal.  Security  was  given, 
I  think,  to  the  amount  of  4,000  rupees  in' 
India ;  that  is  gone :  therefore,  if  that  money 
were  deposited,  you  would  be  able  to  get  it 
back. 

Mr,  Roli,^^\  was  not  aware  that  it  would 
have  actually  gone  by  the  dismissal  of  the 
appeal. 

Lord  Justice  Knight  Bruce. — Upon  that 
footing  we  fix  the  amount  of  600/.  on  the 
hypothesis  that  that  security  is  gone,  and  that 
you  will  obtain  it  back. 

Mr.  Roll. — If  that  security  stands  it  would 
be  200/.  in  addition  :  that  would  answer  your 
Lordships'  purpose. 

Lord  Justice  Knight  Bruce, — ^That,  I  sup- 
pose, would  be  so;  if  that  security  stands;  but 
we  do  not  think  it  can  stand. 


Lord  Justice  Turner. — I  do  not  see  how 
it  can  stand. 

Lord  Justice  Knight  Bruce. — ^The  author- 
ities in  India  may  be  informed  that  we  pro- 
ceed upon  the  hypothesis  that  you  will  be 
entitled  to  have  that  money  back. 

Mr.  Roll. — Yes,  I  am  much  obliged  to 
your  Lordships. 


The  20th  June  i860. 

Present  : 

Lord  Kingsdown,  Lord  Justice  Knight 
Bruce,  Sir  E.  R}'an,  Lord  Justice  Tur- 
ner, Sir  J.  T.  Coleridge,  Sir  L.  Peel,  and 
Sir  J.  W,  Colvile. 

Mahomedan  Law — Legitimacj — Marriage — 

Presumption. 

On  Appeal  from  the  Supreme  Court  0/ 
Judicature  at  Madras. 

Mahomed  Banker  Hossein  Khan  Bahadoor 

versus 

Shurfoonnissa  Begum,  an  infant,  by  Syed 
Fareed,  her  grand-father  and  next  friend. 

According  to  the  Mahomedan  Law,  the  legitimacy  or 
legitimation  of  a  child  of  Mahomedan  parents  may  be 
presumed  or  inferred  from  circumstances  without  proof, 
or  at  least  without  any  direct  proof  either  of  a  marriage 
between  the  parents,  or  of  any  formal  -act  of  legitima- 
tion. 

The  question  in  the  present  appeal  from 
the  Supreme  Court  of  Judicature  at  Madras, 
between  Mahomedans,  is  whether,  upon  the 
evidence  in  the  case,  the  appellant  ought  to 
be  considered  as  the  lawful  brother  of  Sha- 
saver  Jung  Bahadoor,  that  is  to  say,  the  law- 
ful son  of  Oomdut  Ool  Oomrah,  a  Mahome- 
dan, formerly  Nabob  of  the  Carhatic,  the 
father  of  Shasavar  Jung  Bahadoor  who,  having 
survived  Oomdat  Ool  Oomrah  for' more  than 
half  a  century,  died  at  Madras  in  the  year 
1856. 

The  point  arose  in  a  suit,  in  the  Court 
already  mentioned,  for  administering  the  estate 
of  Shasavar  Jung  Bahadoor,  the  decree  in 
which,  dated  the  9th  February  1858,  directed, 
among  other  things,  a  reference  to  the  Master 
of  the  Court,  to  enquire  and  report  whether 
the  appellant  was  a  brother  of  Shasavar  Jung 
Bahadoor,  and  directed  that,  for  that  purpose, 
the  appellant  (not  a  party  to  the  cause)  should 
be  at  liberty  to  go  before  the  Master. 

The  appellant,  availing  himself  of  this  per- 
mission, carried  in  a  state  of  facts  and  charge 
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before  the  Master,  which  (contained  in  p.  to 
of  the  Appendix)  is  in  these  terms : — 

.  "  That  the  Master  was  directed  to  enquire  and  report 
to  the  Court  wheAer  the  said  Mahomed  Bauker  Hoos- 
sain  Khan  Bahadoor  is  a  brother  of  Shasavar  Jung 
Bahadoor,  the  intestate,  in  the  pleadings  of  this  cause 
named. 

"  That  Shasavar  Jung  Bahadoor,  the  said  intestate, 
was  the  son  of  Oomdut  Ool  Oomrah  Bahadoor,  Nabob 
of  the  Camatic,  now  deceased. 

''That  the  said  Oomdut  Ool  Oomrah  Bahadoor, 
Nabob  of  the  Camatic,  the  father  of  the  said  Shasavar 
Jung  Bahadoor,  deceased,  was  some  three  or  four  years 

Rrior  to  his  death*  married,  in  the  form  usual  amongst 
fahomedans  for  performing  Nicka-marriages,  to  one 
Ameen  Sahiba  alias  Buddee  Beebee. 

"That  the  said  Mahomed  Bauker  Hoossain  Khan 
Bahadoor  was  the  only  issue  of  the  said  marriaee,  and 
was  the  son  of  the  said  Oomdut  Ool  Oomrah  Banadoor, 
Nabob  of  the  Camatic,  by  his  Nicka  wife  the  said 
Ameen  Sahiba  alias  Buddee  Beebee,t  and  is,  therefore, 
the  brother  of  the  said  Shasavar  Jung  Bahadoor,  de> 
ceased. 

"That  the  said  Mahomed  Bauker  Hoossain  Khan 
Bahadoor  has,  from  the  date  of  his  birth  up  to  the  pre- 
sent time,  been  acknowledged,  treated,  and  received  by 
the  Governor  in  Council  in  Madras,  by  the  Nabobs  of 
the  Camatic,  his  relations,  and  by  the  late  Shasavar 
Jung-  Bahadoor,  deceased,  in  his  fife,  and  by  his  rela- 
tions and  friends,  as  the  son  of  the  said  Oomdut  Ool 
Oomrah  Bahadoor,  Nabob  of  the  Camatic,  and  as  the 
brother  of  the  said  Shasavar  Jung  Bahadoor,  deceased. 

"That  the  said  Mahomed  Bauker  Hoossain  Khan 
Bahadoor  and  Shasavar  June  Bahadoor,  deceased, 
were,  on  the  death  of  their  father,  the  said  Oomdut  Ool 
Oomrah  Bahadoor,  Nabob  of  the  Carnatic,  on  the  re- 
presentation of  the  family  of  the  said  Oomdut  Ool 
'Oomrah  Bahadoor,  the  Nabob  of  the  Camatic,  on  the 
2Qth  day  of  September  iSoi,  -acknowledged  by  Lord 
Give,  then  Governor  of  Madras,  to  be  the  sons  of  the 
said  Oomdut  Ool  Oomrah  Bahadoor,  the  Nabob  of  the 
Camatic ;  and  a  pension  of  10,000  rupees  was  granted 
to  each  of  them,  the  said  Shasavar  Jung  Bahadoor,  de- 
ceased, and  the  said  Mahomed  Bauker  Hoossain  Khan 
Bahadoor,  as  the  Nicka  sons  of  the  said  Oomdut  Ool 
Oomrah  Bahadoor,  the  Nabob  of  the  Camatic,^  de- 
ceased, which  pension  has  since  been  and  still  is  paid  to 
the  said  Mahomed  Bauker  Hoossain  Khan  Bahadoor. 

"That  the  said  Mahomed  Bauker  Hoossain  Khaa 
Bahadoor  has  been  admitted  by  the  defendants  Mayroon 
Nissa  Baigum  and  Madar  Ool  Oomrah  Bahadoor  to  be 
'the  brother  of  the  said  Shasavar  Jung  Bahadoor,  the 
former  by  her  Counsel  and  Proctor  on  the  hearing'  of 
the  Ecclesiastical  suit  in  the  Supreme  Court  in  which 
her  right,  as  widow  of  the  said  Shasavar  Jung  Bahadoor, 
-deceased,  was  established  and  declared,  and  by  the  said 
Madar  Ool  Oqmrah  Bahadoor  in  the  late  Nabob's 
Maukamah  Court,  and  in  .certain  writings  under  his 
hand.'' 

The  claim  was  opposed  on  behalf  of  the 
respondent,  the  daughter  and  only  child  of 
Shasavar  Jung  Bahadoor ;  and  evidence  was 
adduced  on  each  side  in  support  of  it  and 
against  it.  Upon  the  whole  of  the  evidence 
<it  is  set  forth  in  the  Appendix),  the  Master 
reported  in  the  appellant's  favor,  finding  that 
the  appellant  was  the  son  of  Oomdut  Ool 


Oomrah,  by  "  his  Nicka  wife"  Ameen  Saln^ 
ba,  and  was  the  brother  of  Shasavar  JuBg  Ba- 
hadoor. But  exceptions  to  the  report 
taken  by  the  respondent,  and,  upon  argwn< 
decided  in  her  favor  by  the  Supreme  Cooit 
a  decision  that  produced  the  appeal  now  be^ 
fore  their  Lordships,  which  was  argued 
fully  and  very  well. 

The  exceptions  and  the  order  alk 
them  (which  will  be  found  in  pp.  40  and  41 
of  the  Appendix),  are  thus  : — 

"  First  Excfftion.'-For  that  the  said  Master  hath,  if| 
and  by  the  saia  separate  Re|>ort,  rejected  the  Exhibit  ( 
mentioned  and  set  forth  in  his  said  Report,  and  oF 
as  evidence  on  behalf  of  the  plaintiff,  in  support  of 
state  of  facts  and  charge  left  in  this  cause  00  the 
day  of  April  1858 ;  whereas  the  sakl  Master  oagfat  1 
to  have  rejected  such  Exhibit  C,  but  oo^ht  to  ' 
admitted  it  as  evidence  for  the  said  plaintiiL 

"  Second  Exception* — For  that  the  said  Master  hatliio 
and  by  the  said  separate  Report,  found  that  Mahoned 
Bauker  Hoossain  Khan  Bahadoor  is  the  brother  of  Sha- 
savar Jung  Bahadoor,  the  intestate,  in  the  pleadings  of 
this  cause  named ;  whereas  the  said  Master  iiugut  to 
have  found  that  the  said  Mahomed  Bauker  Hoossaii 
Khan  Bahadoor  is  not  the  brother  of  the  said  Sbtsanr 
Jung  Bahadoor,  deceased. 

"  Wherefore  the  said  plaintiff  doth  except  to  tiha  aid 
Master's  separate  Report,  and  appeal  there&x»n  to  ^ 
judgment  ot  this  Honorable  Court. 

"  The  matter  upon  the  exceptions  taken  by  the  pbiot* 
iff  to  the  separate  Report  of  Cnarles  Martin  Teed,  Esq., 
the  Master  of  this  Honorable  Court,  dated  the  loth  day 
of  June  last,  made  in  pursuance  of  the  decree  made  00 
the  hearing  of  this  cause,  and  bearing  date  the  gtb  dij 
of  February  last,  coming  on  to  be  argued  this  preseat 
day  before  the  Honorable  the  Supreme  Conrt  of  Judict- 
ture  at  Madras,  in  the  presence  of  Counsel  leanied  oa 
behalf  of  the  said  plaintiff  and  Mahomed  Bauker  Hoos- 
sain Khan  Bahadoor ;  and  the  said  Exceptions  znd  Re* 
port  being  opened,  upon  debate  of  the  matter  00  hear* 
mg  what  was  alleged  by  the  Counsel  on  both  sides: 
This  Court  doth  order  that  the  said  Exceptions  be 
allowed,  with  costs  of  the  proceedings  had  before  fkt 
said  Master,  and  of  this  application  and  order. 
By  the  Court." 


{< 


*  Amended  this  ijth  April  1858  to  "  on  or  about  the  month 
of  December." 

t  Amended  this  ijth  April  1858,  "  and  was  born  on  the 
loth  Jnn^  1800." 


In  the  view  that  their  Lordships  take  of  the 
matter,  the  first  exception  is  unimportant :  for, 
whether  the  document  to  which  it  relates  be 
considered  or  not  considered  as  part  of  the 
evidence,  the  conclusion  as  to  the  question 
of  legitimacy  must,  according  to  their  Lord- 
ships' opinion,  be  the  same ;  and  with  r^ard 
to  that  question,  their  Lordships  find  it 
to  be,  if  not  established,  at  least  highly 
probable,  that  the  appellant,  who  seems 
now  to  be  between  fifty-eight  and  sixty-tvo 
years  of  age,  was  born  in  the  house  of 
Chaittore  Begum,  a  Nicka  wife  of  Oomdut 
Ool  Oomrah ;  and  it  appears  to  be  ckir 
that   he    (the    appellant)  is    the  aon  of  i 
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-woman  who  was  as  a  protegee  or  dependant, 
if  not  a  servant,  of  that  lady.  She  seems  to 
have  brought  up  the  appellant's  mother, 
Ameen  Sahiba,  mentioned  in  the  Report,  and 
to  have  taken  an  interest  in  her.  It  appears 
likely  that  Ameen  Sahiba,  from  a  time  pre- 
ceding her  adolescene,  until  the  death  of 
Chaittore,  had  jio  other  home  than  the  resi- 
dence of  Chaittore,  and  that  Oomdut  Ool 
Oomrah,  whether  legitimately  or  illegiti- 
mately, was  the  father  of  the  appellant,  and 
so,  from  the  time  of  his  birth,  reputed  gene- 
rally to  be;  their  Lordships,  by  using  the 
term  **  reputed  generally,"  not  however 
meaning  to  affirm  or  deny  that  there  ever 
was  any  acknowledgment  of  the  paternity 
by  Oomdut  Ool  Oomrah.  He  (Oomdut  Ool 
Oomrah)  died  before  the  year  1802,  and  was 
survived  for  several  years  by  Chaittore.  She 
was  survived  for  several  years  by  Ameen 
Sahiba,  and  since  the  death  of  Ameen  Sahiba 
some  years  have  elapsed. 

More  than  once  in  the  proceedings  before 
ns,  Ameen  Sahiba  is  described  as  a  slave. 
Their  Lordships,  however,  believe,  and  it  has 
been,  by  the  Counsel  on  each  side,  at  the  bar, 
expressly  and  distinctly  admitted,  that  she 
was  not  so.  Their  Lordships,  accordingly, 
for  every  purpose  of  the  present  litigation, 
assume  that  Ameen  Sahiba,  during  her  whole 
life,  was  free. 

Chaittore,  who  seems  not  to  have  had  any 
child  of  her  own,  appears  to  have  adopted  the 
appellant  from  the  time  of  his  early  child- 
hood, if  not  from  the  time  of  his  birth,  and 
thenceforth  during  the  whole  of  her  life  to 
have  treated  him  as  her  son ;  and  both  the 
appellant  and  his  mother  lived  continually, 
as  it  seems,  with  (Chaittore  until  her  death — 
the  appellant  from  his  birth,  his  mother  from 
a  time  preceding  that  event.  The  appellant's 
examination  in  support  of  his  state  of  facts 
contains  but  an  indistinct  and  indirect,  if  it 
contains  any,  allegation  that  his  mother  was 
the  wife  of  Oomdut  Ool  Oomrah. 

Proceeding  on  the  basis  of  these  remarks, 
their  Lordships  deem  it  necessary  or  con- 
venient now  to  divide  the  evidence  into 
two  portions:  the  first  consisting  of  the 
testimony  of  two  widow  ladies,  named  Shur- 
foon  Nissa  Baigum  and  Fakroon  Nissa 
Baigum  (pp.  12,  13,  14,  Appendix),  and 
the  second  consisting  of  all  the  rest  of  the 
evidence ;  and  to  consider  the  second  portion 
previously  to  considering  the  first;  and,  in 
considering  the  second  portion,  to  deal  with 
it  as  if  the  first  were  not  existing.  So, 
viewiiig  the  evidence,  their  Lordships  are 


of  opinion  that  what  has  just  been  described 
as  the  second  portion  of  it  is  insufficient  to 
support  the  appellant's  contention  that  he  is 
the  legitimate  or  legitimated  son  of  Oomdut 
Ool  Oomrah.  By  the  second  portion  of  the 
evidence  it  is  not  shown  that  there  was  at 
any  lime  a  ceremony  of  marriage  between 
him  and  Ameen  Sahiba,  or  that  she  at  any 
time  claimed  or  professed  or  represented 
herself  to  be  his  wife  or  widow,  or  was  at 
any  time  acknowledged  by  him  as  his  wife, 
or  was  by  the  Government  or  otherwise  at 
any  time  recognized  or  treated  as  his  wife  or 
widow.  Though  five  other  ladies,  as  his 
widows,  had  allowances  from  the  Govern- 
ment, she  had  none. 

The  case,  too,  thus  regarded,  there  is  no 
proof  that  Oomdut  Ool  Oomrah  at  any  time 
treated,  recognized,  or  acknowledged  the 
appellant  as  his  son,  and  it  does  not  (we 
think)  help  the  appellant  that,  soon  after 
his  alleged  father's  death,  the  appellant,  as 
a  member  of  Oomdut  Ool  Oomrah's  family, 
had  a  pension  from  the  Government,  which 
the  appellant  still  enjoys,  and  which  there 
seems  to  their  Lordships  to  be  no  reason  in 
point  of  justice,  fairness,  or  propriety,  why 
he  should  not  continue  to  enjoy.  That  pen- 
sion was,  with  the  assent  and  concurrence  of 
the  family  of  Oomdut  Ool  Oomrah,  certainly 
allotted  to  the  appellant,  then  a  minor,  in  very 
early  childhood,  as  a  son  of  Oomdut  Ool 
Oomrah,  but  also  as  the  son  of  Chaittore, 
which,  by  adoption,  though  by  adoption  alone, 
as  already  mentioned,  the  appellant  was :  nor 
can  he,  in  our  opinion,  be  taken  to  have  had, 
or  to  be  enjoying,  any  Government  pension 
or  Government  allowance  whatever  in  the 
character  of  a  son  of  Ameen  Sahiba.  It  was 
for  the  pecuniary  interest  of  Chaittore, 
with  whom  the  mother  and  the  son  were 
living,  to  represent  the  appellant  as  Chaittore's 
son,  and  if  Ameen  Sahiba  was  not  a  widow 
of  Oomdut  Ool  Oomrah,  it  was  for  her  inter- 
est  also,  and  that  of  the  appellant,  that  he 
should  not  be  represented  as  her  son.  Their 
Lordships  are  of  opinion  that,  unless  the 
testimony,  forming  what  their  Lordships  term 
the  first  portion  of  the  evidence,  ought  to 
be  deemed  credible  and  of  some  weight, 
the  appellant's  claim  fails.  Is,  then,  Shurfoon 
Nissa  Baigum,  or  Fakron  Nissa  Baigum, 
a  credible  witness?  They  have  deposed 
thus : — 

"  Shurfoon  Nissa  Baigum»  a  widow,  residing  at  No.  t^,  in 
Am^apah  Moodelly  Street,  at  Royapettah,  within  the  local 
limits  of  Madras,  produced,  the  19th  day  of  April  1858,  for 
«aumtnati6n  before  the  Master  in  support  of  the  state  of 
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acts  and  charge  of  Mahomed  Banker Hoossain  KhanBahadoor , 
left  in  this  cause,  having  been  first  duly  8worn»  said :  I  know 
Mahomed  Bauker  Hoossain  Khan.  I  knew  his  mother  and 
father,  who  was  my  brother.  There  was  a  girl  inside  the  house; 
he  married  her  by  Nicka.  The  Nabob  Oomdut  Ool  Oomrah 
married  by  Nicka  Ameen  Sahiba.  Some  time  after  the  Nicka 
marriage,  Bauker  Hoossain  was  born.  Immediately  on  the  birth 
of  the  child  he  was  given  in  adoption  to  Chaittore  Baigum. 
I  was  present  at  the  Nicka.  The  Nicka  was  read  outside.  The 
people  came  in,  tied  a  Lutcha,  and  put  a  nose  ornament.  The 
Lutcha  was  tied  on  Ameen  Sahiba,  and  the  nose  ornament 
was  put  on  her ;  I  cannot  say  who  by,  there  were  so  many 
persons  present.  I  do  not  know  if  any  of  the  people  are 
alive  except  us  two.  After  the  Nicka  ceremony  Oomdut  Ool 
Oomrah  and  Ameen  Sahiba  lived  as  husband  and  wife.  After 
Bauker  Hoossain  Khan's  birth,  Ameen  Sahiba  was  in  the 
Chaittore  Baigum's  house.  Bauker  Hoossain  Khan  has  been 
treated  by  myself  as  my  brother's  son,  as  my  nephew.  I  knew 
Shasavar  Jung ;  he  was  the  son  of  my  brother  Oomdut  Ool 
Oomrah.  Shasavar  Jung's  mother  was  Koolsoon  Baigum 
who  brought  him  up,  and  Bauker  Hoossain  was  brought  up 
by  Chaittore  Baigum. 

**  Cross'txamnid  by  Mr,  fyUkins,^ Ameen  Sahibawasachild 
of  a  poor  man  :  I  do  not  know  his  name.  Ameen  Sahiba  was 
not  a  slavegirl  in  the  family ;  she  was  the  child  of  a  poor  noble- 
man, who,  being  unable  to  support  his  child,  gave  the  child  to  be 
supported  by  Chaittore  Baigum.  I  know  this  because  we  were 
in  the  habit  of  going  to  Chaittore  Baigum's  house,  and  she  in 
the  habit  of  coming  to  us.  Upon  asking  Chaittore  Baigum, 
she  said  it  was  a  poor  nobleman's  child,  and  I  bring  her  up ; 
she  did  not  say  who  the  poor  nobleman  was,  and  we  did  not 
ask.  I  was  present  when  the  Nicka  took  place.  I  was  not  in 
the  Dewanah  Khanah  when  the  Nicka  was  read  and  took 
place.  I  was  among  the  assembly  of  the  females.  Ameen 
Sahiba  died  lately,  about  seven  or  eight  years  ago. 

"  Ri-exanunid  by  Mr,  Ri/cAM.-^Ameen  Sahiba  lived  in 
Chaittore  Baigum's  house  up  to  the  time  of  her  death. 

Bxamination  ^  Fakroon  tfusa  Baigum, 

.  **  Fakroon  Nissa  Baigum,  a  widow,  residing  at  No.  i6,  in 
Vencatachellum  Chetty  Street,  at  Triplicane,  within  the  loca^ 
limits  of  Madras,  produced  the  19th  day  of  April  i8j8,  for  ex- 
ami  nation  before  the  Master  in  support  of  the  state  of  facts 
and  charge  of  Mahomed  Bauker  Hoossain  Khan  Bahadoor 
left  in  this  cause,  having  been  first  duly  sworn,  saith:  I  know 
Mahomed  Bauker  Hoossain  Khan  Bahadoor.  I  knew  his 
mother;  she  was  called  Ameen  Sahiba,  but  commonly  known 
by  the  name  of  Budde  Beebee;  she  married  Oomdut  Ool 
Oomrah  by  a  Nicka  ceremony.  Oomdut  Ool  Oomrah  was  my 
brother.  I  was  present  at  the  ceremony.  This  was  many 
years  ago.  It  took  place  in  the  Chepauk  Garden.  I  cannot 
say  when  Mahomed  Bauker  Hoossain  Khan  Bahadoor  was 
bom,  but  he  was  about  a  year  or  a  year  and-a-quarter  old  when 
his  father  died.  I  knew  the  late  Shasavar  Jung  Bahadoor ;  he 
was  my  nephew ;  he  was  the  step-brother  of  Mahomed  Bauker* 
when  they  were  young,  they  were  received  as  brothers  and 
played  together;  when  they  grew  up,  they  remained  separate. 
Mahomed  Bauker  was  brought  up  by  Chaittore  Baigum,  who 
was  the  mother  of  Shasavar  Jung.  Mahomed  Bauker  was 
bom  after  the  Nicka  marriage  of  Ameen  Sahiba.  Oomdut 
Ool  Oomrah  used  to  call  the  child  to  him,  see  it  and  caress  itt 
and  treated  him  as  he  did  Shasavar  Jung.  Mahomed  Bauker 
has  been  received  by  myself  and  other  members  of  Oomdut 
Ool  Oomrah's  family  as  his  son. 

"Cross-examined  by  Mr.  fFilkins. — I  am  seventy>five  years 
old.  Ameen  Sahiba  was  the  daughter  of  a  poor  woman,  who 
was  not  a  slave  girl ;  I  do  not  know  who  the  father  of  Ameen 
Sahiba  was.  I  do  not  know  if  the  Cauzee  was  present  at  the 
time  of  the  Nicka  marriage.  The  ceremony  took  place  outside. 


and  the  ladies  were  all  collected  inside  of  the  honse  00  oocasiOB 
of  the  ceremony.  I  was  in  the  assemUy.  I  saw  the  Nicka ms 
read ;  it  was  read  in  the  Dewan  Khanah ;  afterwards  the  peoffe 
came  where  the  ladies  were,  and  congratulated  each  other,  I 
was  not  present  in  the  Dewan  Khanah  when  the  Nicka  «eie>> 
mony  was  read.  After  this  was  read  outside,  the  people  came  m 
where  the  ladies  were,  and  tied  the  Lutcha  and  put  the  Nuttoo. 
The  Nuttoo  was  put  in  the  nose  of  Ameen  Sahiba  ;  I  do  not  n- 
collect  who  did  this.  The  Lntcha  was  tied  on  the  oecfc  of  Aomcb 
Sahiba;  I  do  not  recollect  who  tied  the  Lutcha.  Before  her 
marriag^Ameen  Sabiba  was  aMussulman's  child,  a  poormaa's 
child ;  and  was  brought  up  in  the  house  of  Chaittore  Baigva. 
Ameen  Sahiba  is  dead ;  she  lived  many  years  alter  Mahomei 
Banker's  birth.  I  do  not  know  anything  more  of  the  Nicka 
than  I  have  said.    1  know  nothing  about  the  dowry. 

*^  Re-tMomifted  by  Mr.  RitchU.^l  did  oot  hear  the  Nicka 
read .  Ameen  Sahiba  was  inside  the  Zenanah  with  the  f  eanales 
during  the  whole  of  the  marriage  ceremony.  Ameen  SahAa 
was.  of  a  marriageable  age  at  the  time  of  the  cefcmooy.  Afttr 
the  ceremony  Ameen  Sahiba  lived  in  the  house  of  Chaittofe 
Baigum.  Chaittore  Baigum  was  the  wife  ef  Oomdnt  Ool 
Oomrah." 

Whatever  may  have  induced  the  ladies  '] 
to  give  this  testimony^  their  Lordships  find 
themselves  unable  to  credit  it.    They  dunl 
it  very  highly  improbable  that,  if  a  ceremoay 
of  marriage  between  Oomdut  Ool  Oomrah 
and  the  appellant's  mother,  of  any  such  kind 
as  that  stated,  or  of  any  kind,  had  taken  place 
with  such  a  degree  of  publicity  as  that  alleged 
by  the  two  ladies,  or  with  an3nhing  like  it, 
the  fact  would  not  have  been  proved  also  bj 
some  other  witnesses  or  witness,  notwithstand- 
ing the  lapse  of  time.    Nor  do  their  Lord* 
ships  believe  that  Chaittore  or  Ameen  Sahiba 
would  so  have  conducted  herself,  or  so  acted 
as  they  respectively  appear  to  have  done,  if 
there  had  been  any  such   marriage.    The 
conduct  of  both  is  so  strongly  opposed  to  the 
notion  of  a  marriage  between  the  proteg^ 
dependant,  or  servant,  and  the  husband  of  the 
protectress,  patroness,  or  mistress,  as  to  render 
it  impossible  for  their  Lordships  to  think  that 
such  a  marriage  took  place,  upon  the  founda- 
tion merely  of  the  evidence  before  them. 
Why  had  not  Ameen  Sahiba,  why  did  she 
not  claim,  a  house  or  establishment  of  her 
own?    Why   did   she   continue   in   that   of 
Chaittore?   Why  not  have,  why  not  claind, 
an  allowance  from  the  Government?    Whj 
concede,  as  she  seems  to  have  conceded,  her 
son  to  Chaittore  ?    Why  rest  contented  or  dis- 
contented in  the  humble  and  dependent,  ad 
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almost,  if  not  altogether,  ignominious  position 
in  which  she  remained,  when  five  wives  of 
the  Prince  (her  husband  as  now  alleged)  has 
establishments  and  allowances  agreeing  with 
his  rank?  Their  Lordships  think  that  not 
a  single  portion  of  the  evidence  of  either  of 
these  two  ladies  can  be  trusted,  and,  if  that 
is  so,  there  is  (it  cannot  be  necessary  to  re- 
peat) no  proof  that  Ameen  Sahiba  was  ever 


and  that  there  should  be  no  costs  of  the  pre- 
sent appeal. 


The  17th  February  1864. 

Present : 

Lord  Kingsdown,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  L.  Peel,  and  Sir 
J.  W,  Colvile. 


married,  nor  proof  that  she  ever  represented    HindooLawoflnheritance— Sisters— Daughters 


herself  as  a  married  woman  or  as  a  widow, 
nor  proof  of  any  acknowledgment  on  the  part 
of  the  alleged  father  by  word  or  deed,' by  lan- 
guage or  conduct,  that  he  was  her  husband, 
or  the  father  of  her  son. 

Their  Lordships,  therefore,  hold  that  the 
judgment  under  appeal  is  right,  unless  as  to 
costs.  But,  in  arriving  at  this  conclusion, 
they  wish  to  be  distinctly  understood  as  not 
denying  or  questioning  the  position  that,  ac- 
cording to  the  Mahomedan  Law,  the  law 
which  regulates  the  rights  of  the  parties  be- 
fore us,  the  legitimacy  or  legitimation  of  a 


(Marriage  and  Marriage  portions  of). 

On  Appeal  from  the  Supreme  Courl  of 

Bombay. 

Venayeck  Anundrow  and  others 


versus 


Luxoomeebaee  and  others. 

Accordine  to  the  Hindoo  Law,  in  Bombay  at  least, 
sisters  are  heirs  of  their  brothers. 

The  marriage  of  daughters  and  their  marriage  por- 
tions do  not  exclude  them  from  participation. 

The  question  raised  by  the  demurrer,  the 
subject  of  this  appeal,  is  whether  the  plaint- 
iffs in  the  suit,  the  appellants,  have,  by  the 
statements  in  their  Bill,  shown  any  interest 


.     ,,,  ,  ,  1    u      scaiemenis  in  mcir  x>iii,  snown  anv  imcrcsi. 

child  of  Mahomedan  parents  may  properly  be   .^  ^^^  ^^^^^^  ^j  Bhugwantrao,  the  testator 
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presumed  or  inferred  from  circumstances 
without  proof,  or  at  least  without  any  direct 
proof,  either  of  a  marriage  between  the 
parents,  or  of  any  formal  act  of  legitimation. 
Here  there  is,  in  their  Lordships'  judg- 
ment, an  absence  of  circumstances  sufl&cient 
to  found  or  justify  such  a  presumption  or 
such  an  inference.  ' 

With  regard  to  costs,  however,  their  Lord- 
ships do  not  impute  to  the  appellant  either 
wilful  OP  corrupt  perjury,  or  subornation  of 
perjury ;  and,  therefore,  not  merely  from  the 
Master's  opinion,  but  from  the  circumstances 


in  the  cause,  or  any  concern  with  it.    If  they 
have  not,  the  demurrer  was  rightly  allowed. 

Bhugwantrao  was  a  Hindoo,  resident  at 
Bombay.  He  died  in  the  year  1851,  having 
made  his  will  in  the  English  language,  dated 
in  that  year.  He  appointed  his  wife,  one  of 
the  respondents,  now  his  widow,  sole  execu- 
trix, and,  in  addition  to  some  directions,  which 
need  not  be  now  particularly  mentioned,  he 
expressed  himself  thus:  ''AH  the  outstand- 
ing debts  due  to  me  must  collect,  and  after 
paying  legal  debt  due  by  me,  and  the  expense 
of^the  funeral  and  other  ceremonies  during 
the  first  year  of  my  death,  the  remainder 
property,  both  moveable  and  immoveable,  &c., 
I  give  and  bequeath  to  Luxoomeebaee,  my 


dearly  beloved  wife,  and  my  little  son  Guja- 
of  the  case  also,  they  consider  the  appellant's   non,  an  infant."    Then  follows  an  expression 

which  has  with  propriety  been  the  subject  of 
observation,  namely,  the  expression  "the  joys, 
&c.,  I  have  made  for  my  wife  and  chilaren, 
they  belonging  themselves  respectively." 
Their  Lordships,  however,  consider  that  the 
word  "respectively"  has  no  application  to 
the  gift  of  the  residue,  but  refers  only  to 
whatever  may  have  been  meant  by  "the 


claim,  though  untenable,  so  excusable  that 
they  will  humbly  recommend  to  Her  Majesty 
that  the  appellant  should  not  be  subjected  to 
any  costs  (except  his  own)  of  the  proceedings 
before  the  Master,  or  of  those  before  the 
Supreme  Court ;  that  the  order  before  them 
thoold  BO  fari  and  only  so  far,  be  varied; 


joys,"  Sec. 
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The  Testator,  as  has  been  said,  died  in  the 
same  year,  survived  by  his  wife,  the  execu- 
trix, one  of  the  respondents,  and  her  three 
daughters  by  him,  who  are  also  respondents, 
and  by  the  infant  son  Gujanon,  who  died  in 
tthe  year  1853,  ^  child  under  four  years  of 
age. 

Observations  have  been  very  properly  made 
concerning  the  true  construction  of  the  words 
of  the  gift  of  the  residue — whether  as  giving 
or  not  giving  an  absolute  interest,  and  whe- 
ther as  giving  or  not  giving  an  interest,  in 
the  nature  of  what  English  Lawyers  call 
a  joint-tenancy,  or  as  giving  or  not  giving  an 
interest  of  the  nature  of  what  English  Law- 
yers call  a  tenancy  in  common.  In  the  cir- 
cumstances that  happened,  their  Lordships  do 
not  think  it  necessary  to  give  an  opinion  upon 
that  point  or  those  points  of  construction :  for 
whether  the  gift  was  absolute,  or  not  absolute, 
whether  in  common  as  we  call  it,  or  in  joint 
tenancy  as  we  call  it,  upon  the  testator's  death, 
the  widow  and  his  son  took  the  whole  between 
them,  at  least  in  possession,  and  upon  the 
death  of  the  son,  an  infant  of  tender  years, 
the  widow  became  in  every  possible  view  en- 
titled to  the  whole,  at  least  for  her  life.  There 
is  no  possible  claim  to  an  interest  in  posses- 
sion in  the  appellants  Their  claim  is  thus : 
They  contend  that,  upon  the  death  of 
Gujanon,  the  absolute  interest  in  the  whole, 
or  a  moiety,  subject  to  a  life-interest  in  the 
widow,  devolved  upon  his  heirs,  and  that 
those  heirs  were  the  appellants,  and  not  the 
three  daughters  of  the  testators,  the  co-re- 
spondents with  the  widow.  They  make  out, 
they  say,  that  proposition  by  the  nature  of 
their  relationship,  namely,  that  they  were  the 
sons  of  the  brother  of  the  Testator,  and  being 
so  related  in  the  male  line,  they  excluded  by 
law,  they  say,  the  sisters  of  Gujanon  from 
the  heirship  to  him,  a  proposition  which  the 
respondents  deny. 

Now,  upon  the  question  of  the  capacity  of 
the  sisters  to  be  heirs  to  their  brother,  differ- 
ent views  of  the  law  appear  to  have  been 
taken  in  different  parts  of  India,  and  a  gene- 
ral leaning  in  favor  of  excluding  the  sisters 
in  such  a  case  appears  to  prevail  in  Bengal, 
but  appears  not  to  prevail  in  the  territories  of 
Bombay.  It  is  a  point  upon  which  probably 
it  may  be  said  that  a  reasonable  difference  of 
opinion  may  be  entertained ;  but  the  author- 
ities most  regarded  in  Bombay,  whence  this 
case  comes,  seem  to  be  in  favor  of  preferring 
the  claim  of  the  sisters  to  the  claim  of  the 
male  paternal  relativeSi  the  cousins.    Th^ 


Chief  Justice,  in  giving  his  judgment  in  the 
present  case,  quotes  a  book  with  which  ^ 
are  not  familiar  here,  but  which  seems  to 
be  well  known  in  Bombay,  and  to  be  con- 
sidered and  treated  as  an   authority  there. 
He  says  (page  9  of  the  Appendix,  line  29): 
''Supposing,    then,    Luxumabai    to  take  \ 
life-estate  only  in  the  descended  inheritance, 
the    reversion    vests    in    the    next    heir  of 
Gujanon,    and,    upon    the    best   authorities 
recognized    in    this    Presidency,    that   heir 
is   his  sisters,  who  are   defendants  in  this 
suit.    This  appears,  from  Muyakhu,  Chap. 
IV.,   p.    19,    where,   after   enumerating  the 
mother  [see  pp.  14  and  15),  the  uterine  bro- 
ther and  his  sons  (Sections  16  and  17),  the 
paternal  grandmother  (Section   18)  (and  no 
paternal  grandmother  of  Gujanon  is  shown 
to  be  in  existence  on  the  face  of  this  Bill), 
the  Commentator,  in  Section   19,  proceeds 
thus:    'In    default    of    her    (the    paternal 
grandmother)  comes  the  sister,  under  this 
text   of    Menoo.    To   the   nearest  Sapinda 
(male  or  female)  after  him  (or  her)  in  the 
third ,  degree  the  inheritance  next  belongs, 
and  thus  of  Bruhuspitia,  where  many  cJaim 
the  inheritance  of  a  childless  man,  vhedier 
they  may  be  paternal  or  maternal  relatioos^Qi 
more  distant  kinsmen,  he  who  is  the  nearest 
of  them  shall  take  the  estate.'     And  the 
next  rank  is  hers  (the  sister's),  both  hDm 
her  being  begotten  under  the  brother's  family 
name,  and  there  being  no  further  reservation 
with    respect   to    the    Gentile    relationship. 
Neither  is  she  mentioned  in  the  texts  as  an 
occasion  of  taking  the  wealth,  but  as  next 
of  kin  she  succeeds.     Considering  the  high 
authority  of  the  Muyukhu  on  this  side  of 
India,  this  might  alone  seem  sufficient  to 
k establish  the  position  that  the  sister  comes/ 
.next  in  order  of  inheritance  after  the  pater-, 
inal  grandmother;  but,  according  to  certain'; 
Commentators  on  the  Mitackshara,  the  sister 
comes   next  in   order  of  inheritance  after 
the  brother.    The  passage  in  the  Mitackshara 
is  contained  in  the  first  paragraph  of  Chapter 
II.,   Section  4  :   '  On  failure  of  the  father, 
brethren  share  the  estate.'     Nanda  Pandita 
and  Balam  Bhatta,  says  Mr.  Colebrooke,  in 
his  note  to  this  passage,  consider  that,  as 
including  '  brothers  and  sisters '  in  the  same 
manner    in    which    'parents'    have    been 
explained  '  mother  and  father,'  and  conform* 
ably    with    an    express    rule   of   Grammar. 
They  observe  that  the  brother  inherits  first, 
and,  in  his  default,  the  sisters ;  this  (^nk>n» 
Mr.   Colebrooke   states,  is  controveited  by 
Camaiacara  and  th^  author  of   MajniUui* 
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It  certainly  is  so  in  Section  16  of  Chapters 
IV.  and  VIII.  of  the  Muyukhu,  p.  105  ;  but 
it  should  be  observed  [that  in  p.  15  of  the 
same  commentar}'  the  doctrine  of  the  Mitack- 
shara,  now  generally  regarded  as  established 
as  to  the  word  *  parents '  including  both 
*  mother  and  father '  is  controverted,  and  on 
precisely  the  same  grammatical  groutids." 

Their  Lordships  desire  not  to  be  under- 
stood as  expressing  an  opinion  that  the 
general  course  said  to  be  taken  in  Bengal 
upon  this  subject,  or  upon  the  construction 
of  the  word  '  brethren,*  is  wrong ;  but  cer- 
tainly neither  are  they  satisfied  that  the  con- 
struction put  by  the  passage  in  the  Mitack- 
shara,  which  has  been  mentioned,  and  gene- 
rally adopted,  as  it  seems  in  Bombay,  is  wrong. 
Their  Lordships  come  to  the  conclusion  that 
n  the  general  rule  in  Bombay  has  long  been, 
'.yand  is,  to  treat  the  sisters  as  heirs  to  the 
Ijbrother  rather  than  the  paternal  relatives 
H>f  the  description  of  the  present  plaintiffs. 
Accordingly,  their  Lordships  think  that  they 
may  safely  and  properly,  in  the  present  in- 
stance, adopt  or  accept  that  rule.  They  con- 
sider that,  in  Bombay  at  least,  the  sisters, 
in  such  a  case  as  this,  are  the  heirs  of  the 
brother.  The  consequence  is  that,  in  what- 
ever possible  manner  the  Will  of  the  Testa- 
tor is  read,  the  entire  interest  in  the  pro- 
perty in  question  must,  we  think,  be  viewed 
as  vested  in  the  widow  and  her  daughters, 
or  some  or  one  of  them,  and  that,  therefore, 
the  appellants  here,  the  sons  of  the  brother 
of  the  Testator,  are  suing  in  a  matter  in 
which  they  have  not  shown  the  slightest 
interest,  nor  with  which  have  they  any  con- 
cern. The  result  is,  in  their  Lordships' 
opinion,  that  the  demurrer  was  rightly  allow- 
ed, and  that  the  appeal  should  be  dismissed 
with  costs. 

It  ought  to  be  added,  as  to  the  argument 
*   that  the  marriage  of  the  daughters  and  their 
marriage  portions  excluded  them  from  par- 
ticipation, that  their  Lordships  think   there 
'  is   no   ground   for  that  argument  either  in 
principle  or  otherwise. 


The  26th  July  1865. 

Present : 

Lord  Justice  Knight  Bruce,  Lord  Justite 
Turner,  Sir  J.  T.  Coleridge,  Sir  L.  Peel, 
and  Sir  J.  W.  Colvile. 

Resristration  Act  (XIX.  of  1843)— Construction  of 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lui  at  Calcutta, 

Vol.  III. 


Sreenath  Bhuttacharjee 

versus 

Ram  Comul  Gangooly,  Gobind  Chunder 
Mozoomdar,  Gobind  Chunder  Sen,  Tara- 
prosono  Mookerjee,  and  Chunder  Coomar 
Roy,  by  substitution  for  Juggut  Chunder 
Mookerjee.. 

The  words  **  any  knowledj^e  or  notice  of  any  such  un- 
regfistered  deed  or  certificate  alleged  to  be  had  by  any 
party  to  such  registered  deed  or  certificate  notwithstana- 
mg  "  in  Section  2,  Act  XIX.  of  1843,  refer  not  only  to  the 
mortgages  and  certificates  mentioned  in  that  part  of  the 
Section  which  immediately  precedes  these  words,  but  ex- 
tend also  to  the  deeds  of  sale  orpft  which  are  mention- 
ed in  the  earlier  part  of  the  Section. 

The  words  "provided  its  authenticity  be  established 
to  the  satisfaction  of  the  Court ''  in  the  same  Section, 
point  not  merely  at  the  exclusion  of  a  forged  deed  from 
the  benefit  of  the  Act,  but  also  of  a  deed  tainted  by  fraud 
although  in  other  respects  genuine. 

In  disposing  of  this  appeal  their  Lord- 
ships do  not  think  it  necessary  to  enter  fully 
into  the  details  of  the  case.  The  view  they 
take  of  it  will  be  sufficiently  explained  by  a 
mere  general  outline  of  the  facts.  Ramco> 
mul  Gangooly  was  originally  mortgagee  of 
the  emirety  of  the  zemindary,  pergunnah 
Havaleshur.  He  subsequently  acquired  the 
full  proprietary  right  to  and  possession  of 
the  zemindary  by  a  foreclosure  suit,  and  suit 
for  possession  consequent  thereon,  and  after 
he  had  thus  acquired  the.  proprietary  right  in 
the  zemindary  he  applied  for  the  mutation  of 
names  in  the  Collectorate,  and  was  there 
registered  as  sole  proprietor  of  the  whole 
zemindary.  The  appellant,  Sreenath  Bhut- 
tacharjee, alleges  that  Ramcomul  Gangooly, 
before  he  had  acquired  the  proprietary  right 
in  the  zemindary  by  an  ikrar  or  agreement 
for  sale,  dated  the  20th  December  1852, 
agreed  with  Taraprosono  Mookerjee  that,  in 
the  event  of  his  acquiring  the  proprietary 
right,  he  would  transfer  a  moiety  of  the 
zemindary  to  Taraprosono,  and  that,  after  he 
had  acquired  the  proprietar}'  right,  he,  by  a 
kubala  or  deed  of  sale,  dated  the  31st  July 
1853,  transferred  the  moiety  of  the  zemin- 
dar}^ to  Taraprosono  accordingly.  The 
moiety  of  the  zemindary  thus  transferred  to 
Taraprosono  was,  as  the  appellant  alleges, 
afterwards  conveyed  to  him  by  deed,  bearing 
date  the  27th  March  1854;  but  this  deed 
was  not  registered  until  the  2nd  May  1854. 
In  the  meantime,  and  on  5th  April  1854, 
Ramcomul  Gangooly  by  a  deed  of  that  date, 
in  consideration  of  the  sum  of  90,000 
rupees,  conveyed  the  whole  zemindary  to 
Gobind  Chunder  Mozoomdar,  and  by  a  deed 
of    even    date   Taraprosono    Mookerjee,   in 
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consideration  of  t1»e  sum  of  1 5,000  rupees,  also 
conveyed  all  his  interest  in  the  zemindary  to 
Gobind  Chunder  Mozoomdar,  and  on  the  20th 
April  1854  both  these  deeds  were  duly 
registered.  ^ 

After  the  execution  of  these  deeds  Gobind 
Chunder  Mozoomdar  had  possession  of  the 
whole  zemindary,  and  he  was  in  possession 
of  it  when  the  suit,  out  of  which  this  appeal 
has  arisen,  was  instituted. 

This  suit,  which  is  in  the  nature  of  an 
ejectment  suit,  was  instituted  by  the  appel- 
lant against  Ramcomul  Gangooly,  Gobind 
Chunder  Mozoomdar,  and  Taraprosono  Moo- 
kerjee,  and  several  other  persons,  for  re- 
covering the  moiety  of  the  zemindary  alleged 
to  have  been  conveyed  to  the  appellant  in 
manner  above  mentioned.  The  plaint  in  the 
suit  alleges  that  Ramcomul,  through  frau- 
dulent motives,  had  disposed  of  the  whole 
zemindary  (including  the  moiety  previously 
sold  by  him  to  Taraprosono  Mookerjee)  to 
Gobind  Chunder  San  in  the  fictitious  name 
of  Gobind  Chunder  Mozoomdar,  imder  a 
kubala,  dated  the  4lh  April  1854,  i^  con- 
sideration of  90,000  rupees,  but  thIFplaint 
contains  no  allegation  whatever  of  any  fraud 
on  the  part  of  Gobind  Chunder  Mozoom- 
dar. 

Gobind  Chunder  Mozoomdar  by  his  answer 
wholly  denies  the  title  set  up  by  the  appel- 
lant, and  rests  his  case  on  the  conveyance 
to  him  by  Ramcomul.  He  sets  up  no  title 
under  Taraprosono  Mookerjee,  and,  on  the 
contrar}%  he  says  that  Taraprosono  Mooker- 
jee had  no  right  or  interest  in  the  zemin- 
dary, but  it  appears,  both  by  the  answer  and 
throughout  the  proceedings  in  the  suit,  that 
Taraprosono  Mookerjee  had  under  his  alleg- 
ed ikrar  and  kubala  set  up  claims  to  the 
property,  and  the  answer  in  eflFect  treats  the 
release  from  him  as  obtained  for  the  purpose 
of  putting  an  end  to  those  claims.  There 
is  a  great  deal  of  evidence  in  the  cause  with 
reference  to  the  most  part  of  the  alleged 
ikrar  and  kubala  set  up  by  the  appellant; 
but  on  the  hearing  of  the  cause  before  the 
Principal  Sudder  Ameen,  he  dismissed  the 
suit,  and  upon  appeal  this  decree  was  affirm- 
ed by  the  Sudder  Court.  TJie  appeal  before 
us  is  from  these  decrees. 

The  judgments,  both  of  the  Principal 
Sudder  Ameen  and  of  the  Sudder  Court, 
appear  to  have  proceeded  upon  a  full  and 
careful  examination  of  the  facts  of  the  case : 
but  their  Lordships,  as  they  have  intimated, 
do  not  find  it  necessary  to  enter  upon  this 
examination. 


It  appears  that,  by  the  Indian  Act  XIX. 
of  1843,  which  is  set  out  in  the  Schedule  to 
the  appellant's  case,  it  is  provided  "that  from 
the  first  day  of  May  last  every  deed  of  sale 
or  gift  of  lands,  houses,  or  other  real  pro- 
perty,  a  memorial  of  which  has  been  or  shall 
be  duly  registered  according  to  law,  sbaU, 
provided  its  authenticity  be  established  to  I 
the  satisfaction  of  the  Court,  invalidate  aiij  { 
other  deed  of  sale  or  gift  for  the  same  pro-  ! 
perty  which  may  not  have  been  regiiter- 
ed,  and  whether  such  second  or  other  deed 
slull  have  been  executed,  prior  or  subseqoeot 
to  the  registered  -deed ;  and  that  from  tfae 
said  day  ever)'  deed  of  mortgage  on  land, 
houses,  and  other  real  property,  as  weU  as 
certificates  of  the  discharge  of  such  eecum* 
brances,  a  memorial  of  which  has  becD.  or 
shall  be,  duly  registered  according  to  law, 
and,  provided  its  authenticity  be  established 
to  the  satisfaction  of  the  Court,  shall  be  satis- 
fied in  preference  to  any  other  mortgage  on 
the  same  property  which  may^  not  have  been 
registered,  and  whether  such  second  or  other 
mortgage  shall  have  been  executed  prior  or 
subsequent  to  the  registered  mortjrage,  any 
knowledge  or  notice  of  any  such  unregtttered 
deed  or  certificate  alleged  to  be  bad  by  any 
party  to  such  registered  deed  or  certificate 
notwithstanding." 

Their  Lordships  are  of  opinion  that  this 
case  may  well  be  decided,  and  ought  to  be 
decided,  upon  the  provisions  of  this  Ad. 

Two  questions  arise  upon  the  Aft :  fird, 
whether  the  words  at  the  close  of  the  en- 
actment, **  any  knowledge  or  notice  of  anj 
such  unregistered  deed  or  certificate  alleged 
to  be  had  by  any  party  to  such  registered 
deed  or  certificate  notwithstanding,"  are  to  \ 
be  construed  as  referring  only  to  the  mort- 
gages and  certificates  mentioned  in  that  part 
of  the  enactment  which  immediately  precede 
these  words,  or  are  to  be  taken  to  extend 
also   to    the    deeds   of   sale   or   gift  which  ; 
are   mentioned   in    the   earlier    part   of  the 
enactment ;    and,    secondly,    what    meaning 
is  to  be  attributed  to  the  words  "provided 
its  authenticity  be  established  to  the  satis- 
faction of   the   Court,"   which  are  contain- 
ed in  the  enactment.     As  to  the  first  ques- 
tion,  their   Lordships    are   of  opinion  that, 
upon  the  true  construction  of  the  Ad,  the 
words  first  above  mentioned  apply  not  onlf 
to   deeds  and  certificates  of  mortgage,  b* 
also  to  deeds  of  sale  or  gift    This  enact- 
ment, although   divided   into  two  branches 
in  consequence  of  the  different  effect  which 
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is   given  to  it  as  to  deeds  of  sale  and  of 
mortgage,  was  plainly  intended  to  be  a  gene- 
ral  enactment.    The   words  we  are  consi- 
dering are  words  of  reference,  and  the  terms 
used  being  general  and  comprehensive,  their 
Lordships  see  no  reason  for  confining  their 
operation  to  one  branch  of  the  enactment  rather 
than  extending  it  to  both.  Had  it  been  intend- 
ed that  they  should  be  so  confined,  there  would 
have  been  no  difficulty  in  expressing  that 
intention.    It  would  be  difficult  to  find  any 
reason   why,    in  the  case  of  a    mortgage, 
priority    should    be  given    10  a    registered 
deed   over  an  unregistered   deed,   notwith- 
standing knowledge  or  notice  of  the   un- 
registered  deed    by    the    registered    mort- 
gagee ;  but  in  the  case  of  a  sale  the  priority 
of  an  unregistered  deed  over   a   registered 
deed  should  be  retained,  in  cases  of  know- 
ledge or  notice,  by  the  registered  vendee  or 
donee.     The  too  common  practice  in  India 
of  setting  up  forged  and  fraudulent  deeds, 
and  the  security  against  this  practice  which 
is  afforded  by  registration,  are  quite  sufficient 
to  account  for    this    enactment    extending 
both  to  sales  and  mortgages,  and  the  policy 
of  such  enactments  is  not  unknown  in  other 
countries.    The     Irish     Registration     Acts 
afford  an  itistance  of  it.     Then  as  to  the 
second  question.     The  proviso  is  that  the 
authenticity  of  the  deed  be  established  to  the 
satisfaction     of     the      Court.     The     word 
"authenticity"   would   seem,   according    to 
its  natural  meaning,  to  point  merely  at  the 
exclusion  of  a  forged  deed  from  the  benefit 
of  the  Ad;  but  their  Lordships  think  that 
it   could  not  be  intended  by  the  A6t   that 
a    deed   which   was    tainted   by   fraud,    al- 
though   in   other   respects  genuine,  should 
be  placed  on  the  same  fooling  as  an  honest 
and  bond  fide  deed.     They  are  not  disposed 
so  to  construe  the  Ad,  but  they  think  that  at 
all  events  a  registered  deed  cannot  be  de- 
prived of  4he  priority  given  by  the  Act,  unless 
it  be  both  alleged  and  proved  that  there  was 
fraud  on  the  part  of  the  grantee,  and  in  this 
case  no  fraud  is  alleged,  and  certainly  none  is 
proved,    on   the    part   of   Gobind   Chunder 
Mozoomdar.  It  would  be  going  much  too  far 
to  impute  fraud  to  a  purchaser  upon  the  mere 
ground   that  he  had  bought  up  a  possible 
claim,  and  so  far  as  their  Lordships  can  find 
there  is  nothing  beyond  this  affecting  Mozoom- 
dar either  in  point  of  allegation  or  of  proof. 
Of  course,  it  has  not  escaped  iheir  Lordships' 
attention  that  there  is  an  allegation  in  the 
plaint    which    suggests    collusion     between 
Mozoomdar  and  Taraprosono,  but  their  Lord- 
ships see  no  proof  of  this.     Upon  the  whole, 


therefore,  they  are  of  opinion  that  Mozoom- 
dar's  deed  being  first  registered,  must  prevail 
over  the  subsequently  registered  deed  of  the 
appellant,  and  they  must,  therefore,  without 
entering  further  into  the  case,  humbly  recom- 
mend Her  Majesty  to  dismiss  this  appeal,  and 
with  costs. 


The  1 2th  February  1859. 
Present : 

The  Judge  of  the  High  Court  of  Admiralty 
Lord  Justice  Knight  Bruce,  Sir.  E.  Ryan^ 
Sir.  J.  T.  Coleridge,  and  Sir.  L.  Peel. 

Resumption  of  Invalid  Lakheraj — Intervention 
by  Zemindar — Interlocutory  orders  (Appeal 
from,  noticompulsory)— Decree  of  Special  Com*- 
missioners  (Finality  of) — Review  of  Judgment 
— Foujdary  Court  (Jurisdiction  of). 

On  Appeal  from  the  Special  Commissioners 
0/  Revenue  in  Bengal, 

Moharajah  Moheshur  Singh 

versus 

The  Government  of  India. 

In  a  suit  by  Government  under  Regulation  II.,  18 191 
to  resume  invalid  lakheraj  land  held  by  a  Mohunt,as  the 
interests  of  the  zemindar  who  claimea  a  portion  of  the 
lands  sought  to  be  assessed,  as  forming  part  of  his 
permanently  assessed  estate,  were  liable  to  be  affected 
by  the  decision  of  the  Collector.  Held  that  he  had  a 
right  to  intervene,  and  become  a  party  to  the  suit,  and 
to  prefer  an  appeal  from  the  decree. 

There  is  no  law  which  requires  a  suitor  to  appeal  front 
interlocutory  orders  under  penalty  of  forfeiting  for  ever 
the  benefit  of  the  consideration  of  the  Appellate  Court. 
The  Privy  Council  have,  in  many  cases,  corrected  erro- 
neous interlocutory  orders  on  the  appeal  of  the  whole 
cause  coming  before  them. 

The  decree  of  the  Special  Commissioners  under  Re- 
gulation III.,  1828,  is  final,  if  no  appeal  or  petition  of 
review  is  presented  within  a  reasonably  sufficient  period. 

The  object  of  a  review  being  a  re-consideration  of  the 
same  subject  (except  in  case  of  death  or  for  some  other 
unavoidable  cause)  by  the  same  Judge  as  contradistin- 
guished to  an  appeal,  expedition  in  presenting  a  peti- 
'tion  for  review  is  indispensable  with  a  view  to  the  hear- 
ing of  the  review  before  the  original  Judge. 

The  Regulations  relative  to  the  granting  of  a  review 
by  the  Sudder  Court  are  applicable  to  the  granting  of  a 
review  by  the  Special  Commissioners. 

The  causes  accounting  for  delay  in  applying  for,  and 
intended  to  justify  the  grant  of,  a  review,  must  be  of 
grave  importance. 

A  reference  to  certain  proceedings  had  in  the  Fouz- 
dary  Court  is  no  reason  for  a  review,  for  the  jurisdtc* 
tion  of  that  Court  is  confined  to  cases  of  possession,  and 
it  is  beyond  its  province  to  enquire  into  and  ascertain 
titles  to  landed  property. 

In  the  course  of  the  discussion  upon 
this  case,  two  questions   have  been  raised, 
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which,  it  appears  to  their  Lordships,  are  ripe 
for  decision. 

The  first  question  is,  whether  the  Revenue 
Commissioners,  who  originally  exercised  ju- 
risdiction upon  the  present  occasion,  were, 
with  respect  to  the  appellant,  entitled  so  to 
do ;  it  being  contended  on  the  part  of  the 
respondent  that  the  present  appellant  was 
never  properly  a  party  to  the  suit. 

The  next  question  is,  whether  the  review 
which  was  granted  in  this  cause  was  granted 
in  due  conformity  with  the  existing  Regula- 
tions. 

In  order  to  render  our  judgment  clear  on 
these  two  questions,  it  is  necessary  to  make  a 
brief  statement  of  the  facts  out  of  which  ihey 
arise. 

The  original  proceedings  in  this  cause  com- 
menced in  the  office  of  the  Deputy  Collecior 
of  the  District.  It  appears  that  there  is  in 
the  province  of  Behar  a  pergunnah  named 
Dhurump)ore,  containing  three  zUlahs :  but  the 
present  suit  relates  to  one  only,  called  Beer- 
nugger.  This  pergunnah  was  held  in  perpe- 
tuity by  the  Zemindar  for  the  time  being,  and 
his  successors,  on  payment  of  a  revenue  to 
the  Government,  fixed  by  a  permanent  assess- 
ment under  the  decennial  and  permanent 
settlement.  By  this  settlement,  the  Zemindar 
and  his  successors  were  exempted  from  all 
payment  in  the  nature  of  land-tax,  save  the 
amount  stipulated  by  the  Umuldustick  grant- 
ed to  the  first  grantee. 

One  of  the  few  exceptions  to  which  such 
settlements  are  subject  was  insisted  on  by  the 
Government  in  this  case  as  applicable  to 
some  lands  within  the  limits  of  the  zemin- 
dary,  viz.y  the  tenure  of  them  as  lakheraj 
under  an  illegal  or  invalid  title.  It  is  an 
admitted  fact  that  there  were  certain  lands 
claimed  as  lakheraj  within  their  j)ergunnah. 
Those  which  became  the  subject  of  dispute  in 
this  cause  were  owned  by  a  Mohunt  as  the  head 
of,  and  for  the  benefit  of,  a  community  of 
religious  devotees.  The  lands  had,  in  fact,  been 
enjoyed  by  them  for  a  long  time  free  from 
assessment ;  and  between  this  society,  as  repre- 
sented by  their  head,  the  Mohunt,  and  the 
Government,  the  dispute  arose  as  to  the 
assessable  quality  of  the  lands.  The  Mohunt 
had,  of  course,  an  interest  to  enlarge  the 
boundaries  of  his  lands,  and  unless  the  con- 
tiguous proprietor  admitted  the  boundaries  as 
claimed  by  the  Mohunt,  his  presence  as  a  party 
to  the  suit  would  seem  to  be  conducive  to  the 
correct  adjustment  of  so  delicate  and  impor- 
tant a  question,  a  course  to  be  encouraged 
with  a  view  to  diminish  subsequent  litiga- 
tion. 


In  this  state  of  things,  Mr.  Henry  Beresford, 
the  Deputy  Collector,'  on  the  3rd  October 
1836,  commenced  the  present  proceedings  by 
a  notice  to  two  persons,  Kerperam  and  Bhng- 
wan  Dass :  the  first  being  one  of  the  original 
grantees,  and  the  second  the  Mohunt  supposed 
to  be  in  possession.  Bhugwan  Dass  was  call- 
ed upon  to  show  his  title,  and  to  prove  by 
what  authority  he  held  the  lands  free  from 
payment  of  revenue. 

It  is  to  be  observed  that  these  proceedings 
do  not  state,  by  any  description  whatever,  the 
extent  of  lands  to  which  this  notice  applied. 

At  some  of  the  meetings  it  appears  that 
the  Mooktar  of  the  Zemindar  had  accidentally 
or  otherwise  been  present,  and  had  been  ques- 
tioned by  Mr.  Beresford,  the  Deputy  Collec- 
tor. Under  these  circumstances,  the  Zemin- 
dar, apprehending  that  his  interests  might  be 
affected  by  any  decision  of  the  Collector  de- 
claring the  lakheraj  lands  to  be  more  exten- 
sive than  they  really  were,  intervened  by  pe- 
tition ;  and  it  appears  to  us  that,  in  every 
view  of  the  case,  he  had  an  interest  which 
justified  him  in  so  doing:. for  even  assuming 
it  to  be  true  that  the  Collector's  te^iU  sts  to 
the  extent  of  the  land  subject  to  revenue,  was 
not  binding  on  the  Zemindar,  and  thai  he 'bad 
a  remedy  against  such  a  proceeding  in  another 
Court,  still  he  had  clearly  an  interest  in  avert- 
ing an  erroneous  report  being  made  to  his  pre- 
judice, the  creation  of  primd  fcuie  evidence 
prejudicial  to  himself,  and  the  necessit)'  of 
resorting  to  the  Civil  Courts  to  remedy  an 
evil  already  inflicted. 

'  And  this  view  of  the  case  seems  to  have 
been  taken  by  all  parties  and  by  all  Judges 
who  were  cognizant  of  the  cause  ;  throughout 
the  whole  of  these  proceedings  no  objection 
was  ever  raised  to  his  intervention;  he  was 
allowed  the  privileges  of  a  party  by  the  ex- 
amination of  his  witnesses,  and  otherwise  ; 
and  he  was  subjected  to  all  the  inconveniences 
of  a  suitor  bv  the  condemnation  m  costs  in 
virtue  of  the  ultimate  decree. 

Looking  at  all  that  passed,  and  considering 
that,  in  every  possible  point  of  view,  the  ze- 
mindar had  an  interest  to  protect  before  the 
Collector,  we  think  it  quite  vain  to  con- 
tend that  he  was  not  both  de-facto  and  de-jure 
a  party  to  this  cause,  or  that  he  had  not  a 
sufficient  interest  to  justify  him  in  assuming 
that  character,  or  that  the  Collector  and 
Commissioners  were  in  error  in  so  receiving 
him  ;  therefore,  we  think  that  the  plea  to  the 
jurisdiction  has  entirely  failed  on  that  ground. 

We  will  now  follow  the  course  of  these  pro- 
ceedings so  far  as  it  is  necessary  for  our 
present  purposes.     Mr.  Henry  Beresford  hav- 
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ing  made  an  investigation,  which  to  him  ap- 
peared to  be  satisfacciory,  having  previously 
prohibited  the  Zemindar  for  collecting  the 
rents  from  the  disputed  lands  on  the  28th 
January  1838,  gave  bis  decision,  and  by  that 
decision,  14,816  beegahs  of  land  were  sub- 
jected to  assessment :  the  Zemindar  appealed 
to  the  Appellate  Court,  namely,  to  the  Spe- 
cial Commissioner  of  Revenue,  under  Regu- 
lation III.  of  1828.  On  the  6th  December 
J 84 1,  Mr.  Moore  pronounced  judcrment  to 
the  effect  that  3,5 13  beegahs  alone  were 
assessable,  and  that  the  collections  made  by 
Government  on  other  land  should  be  restored 
to  the  possessors:  on  the  8ih  March  1842, 
this  judgment  was  confirmed  by  Mr.  Doyly, 
another  Special  Commissioner.  On  the  21st 
September  1847,  a  petition  for  a  review  on 
behalf  of  the  Government  was  presented 
to  Mr.  Edward  Currie,  another  Special  Com- 
missioner, which  petition  of  review  was 
granted.  A  hearing  took  place  accordingly. 
Mr.  Currie  reversed  the  judgment  of  March 
8th,  1842,  by  an  order  bearing  date  24th 
April  1848,  which  was  confirmed  by  Mr. 
Jackson  in  June  1848. 

Ahhough  the  question  which  we  have 
now  10  determine  is  distinct  from  that  of  the 
merits  of  the  case,  yet  it  is  one  of  ver>' 
grave  importance,  as  it  respects  the  rules  to 
which  the  Special  Commissioners  are  to  be 
subject  in  reviewing  a  decision  which  has 
been  made  in  a  resumption  suit.  We  pro- 
ceed to  consider  whether  the  review  was 
granted  in  conformity  with  the  Regulations 
existing  at  that  time  with  respect  to  the 
granting  a  review. 

Before  we  enter  into  the  particulars  of 
that  question,  we  deem  it  right  to  notice  an 
objection  which  was  taken  at  the  bar  on  the 
part  of  the  respondents,  that  it  was  40o  late 
now  to  impugn  the  regularity  of  the  pro- 
ceeding to  grant  the  review ;  that,  if  the 
appellant  deemed  himself  aggrieved  by  it,  he 
oaght  to  have  appealed  at  the  time,  and 
that  he  was  too  late  in  doing  so  after  a  deci- 
sion had  been  pronounced  against  him. 

We  are  of  opinion  that  this  objection 
cannot  be  sustained.  We  are  not  aware  of 
any  law  or  Regulation  prevailing  in  India 
which  renders  ii  imperative  upon  the  suitor 
to  appeal  from  every  interlocutory  order  by 
which  he  may  conceive  himself  aggrieved, 
under  the  penalty,  if  he  does  not  so  do,  of 
forfeiting  for  ever  the  benefit  of  the  consider- 
ation of  the  Appellate  Court.  No  authority 
or  precedent  has  been  cited  in  support  of 
such  a  proposition,  and  we  cannot  conceive 
that  anything  would  be  more  detrimental  to 
the  expeditious  administration  of  justice  than 


the  establishment  of  a  rule  which  would  im- 
pose upon  the  suitor  the  necessity'  of  so  ap- 
pealing, whereby  on  the  one  hand  he  might 
be  harassed  with  endless  expense  and  delay, 
and  on  the  other  inflict  upon  his  opponent 
similar  calamities.  We  believe  there  have 
been  very  many  cases  before  this  tribunal 
in  which  their  Lordships  have  deemed  it  to 
be  their  dutv  to  correct  erroneous  interlocu- 
fory  orders,  though  not  brought  under  their 
consideration  until  the  whole  cause  had  been 
decided,  and  brought  hither  by  appeal  for 
adjudication. 

Before  considering  whether  this  review 
was  granted  in  conformity  with  the  Regula- 
tions, let  us  look  a  little  to  the  principles  upon 
which  we  think  lapse  of  time  is  a  most  im- 
portant consideration.  In  the  present  case, 
five  years  and  a  half  had  passed  away  since 
the  original  decision.  Surely,  whatever 
may  be  the  true  import  of  the  Regulations, 
the  parties  interested  in  the  decision  which 
had  been  made  were  entitled,  after  the  lapse 
of  a  sufficient  period,  no  appeal  having  been 
asserted  or  petition  for  a  review  presented, 
to  conclude  that  the  Government  acquiesced 
in  what  had  been  done  by  the  Special  Com- 
missioners, and  in  that  rational  conviction,  to 
deal  with  the  property  upon  the  footing  of 
the  past  decision. 

Now,  what  are  the  evident  consequences  of 
delay,  unless  justified  by  particular  circum- 
stances ?  Those  consequences  are,  that  all 
the  arrangements  between  man  and  man,  con- 
cluded without  any  reason  to  suppose  they 
were  impeachable,  may  be  set  aside  and 
thrown  into  confusion ;  producing  at  one  time 
severe  hardship  to  the  proprietor,  at  another 
equal  evil  consequences  to  those  who  dealt 
with  him;l^thus  all^such  arrangements  and 
transactions,  which  are  the  very  life  and 
soul  of  property,  and  which  it  is  equally  the 
interest  of  the  Government  to  support  and 
encourage,  may  be  disturbed  to  the  detri- 
ment of  all  concerned.  We  think,  for  these 
reasons,  that  it  must  have  been  the  wish  and 
intention,  as  well  as  the  interest  of  Govern- 
ment, so  to  frame  its  Regulations  that  these 
principles  should  be  carried  into  effect,  and 
that  after  a  decision  was]past,  unquestioned 
by  appeal,  its  finality  should  be  left  in  doubt 
no  longer  than  the  requisites  of  justice  im- 
peratively demanded. 

Let  us  now  addressfour  attention  to  the 
Regulations  which  have  passed  relative  to 
the  question  of  granting  a  review.  It  must 
be  borne  in  mind  that  a  review  is  perfectly 
distinct  from  an  appeal ;  that  it  is  quite 
clear  from  all  these  Regulations  that  the  pri- 
mary intention  of  granting  a  jeview  was  a 
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reconsideralion  of  the  same  subject  by  the 
same  Judge  as  contra-distinguished  to  an 
appeal  which  is  a  hearing  before  another 
tribunal.  We  do  not  say  that  there  might 
not  be  cases  in  which  a  review  might  take 
place  before  another  and  a  different  Judge  ; 
because  death  or  some  other  unexpected  and 
unavoidable  cause  might  prevent  the  Judge 
who  made  the  decision  from  reviewing  it ; 
but  we  do  say  that  such  exception^  are  allow- 
able only  ex  necessitate.  We  do  say  that  in 
all  practicable  cases  the  same  Judge  ought  to 
review ;  and  that  for  the  attainment  of  that 
object,  expedition  in  presenting  a  petition 
for  the  review  is  indispensable,  and  the  only 
practicable  course  for  attaining  that  end  is  by 
accelerating  the  hearing  of  the  review  before 
accident  or  unexpected  events  shall  have  re- 
moved the  original  Judge.  Looking  at  all 
these  circumstances,  we  should  naturally  ex- 
pect to  meet  in  the  Regulations  upon  this 
subject  such  provisions  as  would  prevent  the 
evils  necessarily  incidental  to  delay  and  pro- 
crastination. 

It  may  be  well  to  observe  that  the  Regula- 
tions respecting  the  resumption  of  lands,  and 
the  subjecting  them  to  be  assessed,  are  Regu- 
lations in  themselves  almost  necessarily  severe 
in  their  operation ;  and  while  we  give  to 
them  the  force  and  effect  which  we  are  bound 
to  do,  as  the  subsisting  law  upon  this  subject, 
we  cannot,  and  ought  not,  to  forget  that  though 
it  is  manifestly,  at  first  sight,  the  interest  and 
duty  of.  Government  to  bring  under  taxation 
as  large  an  extent  of  land  as  possible,  yet 
that  it  is  equally  the  interest  and  the  duty  of 
Government  to  protect  the  rights  of  properly ; 
for,  if  such  rights  be  not  protected,  there  can 
be  no  security  for  the  prosperity  of  any  coun- 
try. For  these  reasons  we  must  deem  it  to 
be  our  duty,  in  interpreting  and  carrying  into 
effect  these  Regulations,  to  give  full  force  and 
effect  to  those  provisions  which  were  mani- 
festly intended  to  protect  the  rights  of  pro- 
perty, and  prevent  a  vexatious  interference 
with  those  rights. 

By  Regulation  III.  of  1828,  Section  4, 
Clause  5,  it  is  enacted  that  the  rules  prescrib- 
ed by  the  existing  Regulations,  regarding  a 
review  of  judgment  by  the  Civil  Courts,  are 
to  be  held  applicable  to  proceedings  by  the 
Special  Commissioners  in  revenue  cases ; 
those  rules  are  to  be  found  in  Regulation 
XXVI.  of  1814,  and  in  the  4th  Section. 
There  has  been  much  discussion  at  the  Bar, 
as  to  whether  the  provisions  contained  in  the 
2nd  Clause  of  this  section  are  applicable  to 
the  present  case,  or  whether  it  falls  within 
the  operation  of  the  3rd  Clause.  That  2nd 
Clause   directs  that  the  petition  for  review 


shall  be  preserited  within  three  calen 
months ;  this  provision,  however,  admits 
an  exception,  provided  that  the  parties  pre! 
ring  the  same  shall  be  able  to  show  just  i 
reasonable  cause  for  not  having  prefen 
such  application  within  the  limited  peri( 
It  has  been  contended  that,  if  the  Court 
that  is,  the  Special  Commissioner,  in  this  o 
— is  satisfied,  no  further  enquiry  can  \k 
place.  But  we  think  it  clear  that  this  ar^ 
ment  cannot  be  sustained,  for  in  the  saj 
Clause  the  Courts  are  required  to  state 
large  their  reasons  for  admitting  such  app 
cations  after  the  limited  period  ;  if  tb 
refuse  the  review,  the  decision  of  the  Coi 
below  is  final ;  if  they  admit  it.  It  must  i 
reported  to  the  Sudder,  and  the  Sudd 
may  grant  it  if  they  think  fit.  It  is  maB 
festly  clear,  therefore,  by  the  provisions  ( 
these  two  Clauses — ist.  That  to  adn 
applications  is  not  to  grant  a  review ;  and 
2ndly,  That  all  that  they  may  do  is  es 
aminable  by  the  Sudder. 

We  are,  however,  of  opinion,  that  the  21M 
and  3rd  Clauses  of  this  Section  must  be  re8( 
together,  and  that  such  of  the  substantia 
enactments  of  both  as  are  in  their  natun 
applicable  to  the  Court  of  the  Special  Com- 
missioner, regard  being  had  to  its  indepen- 
dence of  the  Court  of  Sudder  DewanDj 
Adawlut,  must  be  held  to  have  been  applied 
to  it  by  the  Regulation  III.  of  1828,  Section 
4,  Clause  5.  We  do  not  apprehend  that  a 
decree  passed  by  a  Special  Commissioner  is 
to  be  subject  in  all  respects  to  the  rules  ap- 
plicable to  a  decree  by  a  zillah,  city,  or  pro- 
vincial Court,  and  we  think  so,  because  the 
proceedings  of  the  Special  Commissioners 
are  subject  to  the  cognizance  of  the  Sudder; 
whereas  by  the  provisions  of  this  Regulation, 
any  orders  of  the  Courts  specified,  granting  a 
review,  must  receive  confirmation  from  the 
Court  of  Sudder  Adawlut. 

The  construction  which  the  Court  of  the 
Sudder  Dewanny  Adawlut  has  put  on  these 
Regulations,  by  framing  its  own  procedure 
on  reviews,  by  the  provisions  of  the  2nd  and 
3rd  Sections  viewed  together,  is  also  the  con- 
struction which  their  Lordships  think  ^ 
plicable  to  reviews  of  the  judgments  of  ine 
Special  Commissioners. 

Whenever,  therefore,  a  petition  for  a  re- 
view of  any  judgment  of  the  Sudder  is 
presented  after  three  months,  it  is  '"^'f.P^"' 
sable  that  the  party  preferring  such  P«""ri 
should,  in  the  first  instance,  account  lor  loc 
delav 

The  delay  being  satisfactorily  .f  ^^^^*^J 
for,  thQ  review  is  to  be  granted,  "»  ^P 
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sideration  of  the  reasons  stated,  the  cir- 

umstances  of  the  case  shall  appear  in  justice 

require  it.     We  think  that  the  true  con- 

ction  of  this  Clause  is  a  consideration  of 

e  reasons  stated  in  the  petition  presented 

r  a  review,  and  not  of  other  reasons  which 

ight  be  suggested,  but  not  to  be  found  in 

e  petition. 

To  manifest  the  great* care  which  the  Go- 

emment  of  India  provided  as  a  guard  against 

properly  granting  a  review  of  a  judgment, 

e  Sudder  Court  is  required  to  record  on 

eir  proceedings  the  grounds  upon   which 

review  is  granted. 

We  are  of  opinion  that  all  these  Regulations 

pplicable  to  the  granting  of  a  review  by  the 

^dde^  Court  of  its  decrees  are  applicable  to 

the  proceedings  of  the  Special  Commissioner, 

In  granting  a  review  of  their  own  decrees. 

iw;<  \Y^  have,  therefore,  in  this  case  to  consider 
^^'■two  things  :^rs/f  whether  just  and  reasonable 
cause  has  been  shown  for  the  delay  in  pre- 
tbe:(8enting  the  petition  for  review  ;  and  secondly y 
be.t| whether  the  circumstances  of  the  case,  injus- 
tice, required  it  should  be  granted. 

^"jT  In  order  to  prosecute  our  enquiry  into 
I*/  these  questions,  we  must  look  to  the  petition 
^  for  the  review  of  the  decree  of  Mr.  Moore  and 
^p  Mr.  Doyly  presented  on  behalf  of  the  Govern- 
y^'  ipent  on  the  2ist  of  September  1847. 

i:?  We  are  unable,  from  a  perusal  of  that 
0:  document,  to  discover  any  satisfactory  reason 
25^. for  the  delay  which  has  occurred;  indeed, 
f^  there  is  not  to  be  found  in  this  petition  any 
g  y  attempt  to  state  any  reason  why,  looking  to 
jjjflf  all  the  facts  and  circumstances  as  they  existed 
jir.  at  the  time  of  the  judgment  of  Mr.  Moore 
iD»  and  Mr.  Doyly,  the  petition  might  not  have 
^i  been  presented  within  the  three  months. 

'  But  true  it  is  that  circumstances  might 
bave  come  to  the  knowledge  of  the  Govern- 
3f  ment  afterwards  which  may  at  once  justify 
*  the  delay,  and  also  the  granting  a  review, 
because,  giving  a  liberal  construction  to  the 
Regulations  of  181 4,  there  might  be  cases  in 
which  fresh  evidence  would  be  admissible. 

We  arq,  however,  of  opinion  that,  for 
granting  a  review  in  the  cases  we  have  just 
supposed  to  exist,  the  causes  accounting  for 
the  delay,  and  intended  to  justify  the  grant  of 
a  review,  ought  to  be  of  grave  importance. 

Indeed,  it  is  quite  manifest  that  this  must 
be  so,  or  the  litigation  might  be  indefinitely 
suspended,  and  all  the  evils  incidental  to  the 
uncertainty  of  the  rights  of  property  incurred. 


? 


Let  us  look  again  to  the  petition  for  re- 
view. The  first  statement  is  simply  a  denial 
of  the  correctness  of  the  past  decision. 

The  first  reason  assigned  is  that,  on  the 
25th  of  August  1842,  Mr.  Elliott  and  Mr. 
Doyly  came  to  a  contrar}'  conclusion  on 
similar  premises.  Assuming  the  fact  to  be 
so,  and,  for  the  moment,  that  it  was  good 
cause  for  asking  for  a  review,  it  is  manifest 
that  such  cause  arose  five  years  before  the 
petition  was  presented,  and  there  is  not  the 
slightest  attempt  to  account  for  this  delay. 

And,  further,  we  are  of  opinion  that  in  a 
case  of  this  description,  the  fact  of  two  Com- 
missioners coming  to  a  conclusion  not  al- 
together reconcileable  with  the  pnor  decree 
of  Special  Commissioners,  is  not  a  sufficient 
ground,  after  the  expiration  of  so  many  years, 
for  the  granting  a  review. 

The  only  other  reasons  to  be  extracted 
from  this  petition  for  a  review  are  an  im- 
peachment of  the  grounds  of  the  judgment 
of  the  8th  of  March  1842,  with  which  the 
parties  must  have  been  cognizant  at  the  time, 
and  therefore  would  be  no  excuse  for  delay, 
and  a  reference  to  certain  proceedings  had  in 
the  Foujdaree  Court.  We  are  somewhat 
surprised  that  this  last  circumstance  should 
have  been  introduced  as  a  reason  for  a  review ; 
for  we  apprehend  the  jurisdiction  of  that 
Court  is  confined  to  cases  of  possession,  and 
that  it  is  beyond  their  province  to  enquire  into 
and  ascertain  the  titles  to  landed  property. 

We  derive  no  light  from  the  decision  of 
the  Commissioner  allowing  this  review — no 
further  reason  is  assigned.  Upon  a  consi- 
deration of  all  these  proceedings,  w-e  have 
come  to  the  conclusion  that,  in  granting  this 
review,  the  reasons  assigned  are  wholly  in- 
sufficient ;  that  the  requisites  of  the  Regula- 
tion have  not  been  complied  with ;  that  no 
just  and  reasonable  cause  has  been  shown  for 
the  delay  in  presenting  the  petition ;  and 
that  that  petition  does  not  state  any  circum- 
stances which,  in  justice,  require  the  granting 
the  review.  It  necessarily  follows  that,  if 
the  review  was  granted  without  due  regard 
to  the  Regulations  governing  such  proceed- 
ings, it,  and  all  that  has  been  done  under  it, 
must  fall  to  the  ground.  W^e  shall,  therefore, 
humbly  advise  Her  Majesty  to  reverse  the 
decree  of  the  8th  of  June  1848,  and  to  aflSrm 
the  decree  of  the  8th  of  March  1 842,  and^  fur- 
ther, as  imperatively  required  by  justice,  to 
condemn  the  Government  in  all  the  costs  in- 
curred both  in  the  Courts  below  and  upon  the 
appeal,  incurred  in  all  the  proceedings  since 
the  8th  of  March  1  842. 
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We  believe  that  a  decree  of  this  tenor 
will  be  in  strict  conformity  with  the  Regu- 
lations which  have  the  force  of  law  in  India, 
and,  at  the  same  time,  may  contribute  to 
insure  a  just  confidence  that  these  special 
jurisdictions,  which  in  sonie  degree  displaced 
the  ordinary  tribunals  of  the  country,  will 
carefully  observe  those  rules  which  have 
been  prescribed  to  regulate  their  proceed- 
ings— rules  which  have  been  wisely  intro- 
duced to  guard  against  the  possible  abuse  of 
authority,  and  a  departure  from  which  would 
be  likely  to  produce  distrust,  and  to  defeat 
the  principal  objects  of  their  institution. 


The  1 8th  March  1859. 

Present : 

Lord  Justice  Knight  Bruce,  Sir  E.  Ryan, 
Lord  Justice  Turner,  the  Judge  of  the 
Court  of  Probate,  and  Sir  L.  Peel. 

Recovery  of  debt  upon  alleged  agreement — 

Evidence. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Madras, 

Katchy  Kullyana  Rungappa  Kalaka  Thola 
Oodiar,  Zemindar  of  Oodiarpalliam, 

versus 

Baloosamy  Chetty. 

Suit  for  the  recovery  of  a  debt  upon  agreement  which 
was  not  brought  forward  or  alleged  to  be  in  existence, 
when  the  same  demand  was  successfully  disputed  in  a 
former  suit  brought  during  the  infancy  of  the  predeces- 
sor of  the  present  appellant,  who  was  the  son  of  the  al- 
leged original  debtor.  The  respondent  having  failed  to 
account  satisfactorily  for  the  non-production  of  the 
agreement  before,  and  the  probabilities  of  the  case  being 
against  the  genuineness  of  the  agreement,  the  suit  was 
dismissed. 

This  was  an  appeal  from  a  decree  of  the 
Sudder  Dewanny  Adawlut  at  Madras,  revers- 
ing a  judgment  pronounced  by  the  Zillah 
Judge  of  Trichinopoly,  before  whom  proceed- 
ings by  plaint  had  been  instituted  for  the 
purpose  of  recovering  against  the  present 
appellant  an  alleged  debt  stated  to  be  due  from 
his  father.  The  Judge  of  the  Zillah  Court 
of  Trichinopoly,  not  being  satisfied  with  the 
evidence,  pronounced  against  the  demand. 
The  Court  of  Sudder  Dewanny,  having  taken 
a  different  view  of  the  evidence,  came  to  a 
different  conclusion,  and  this  appeal  is  the 
consequence. 

The  original  plaint  was  filed  in  the  early 
part  of  the  year  1847,  and  proceeded  upon 
a  bond  of  old  date,  given,  or  alleged  to  have 
been  given,  by  the  father  of  the  defendant, 
the  appellant  here  ;  and,  inasmuch  as  the  suit 
would  have  been  barred  by  length  of  time, 


unless  something  had  taken  place  subse<)i 
to  the  bond,  the  suit  also  proceeded  upcM 
agreement  of  a  later  date,  which  would  bi 
the  demand  within  time. 

The  agreement  is  set  out  in  page  7  of 
Appendix  in  these  words  : — 

"  Agreement  executed  on  the  30th  ti4 
Jaya  (10th  February  1835),  by  Katchy  B 
gappa  Kalaka  Thola  Oodiar,  zemindar  of  < 
diarpaliiam,  to  Baloosamy  Chetty,  son 
Kitchy  Chetty,  of  Combaconum.  Whei 
2,000  rupees,  due  under  a  bond  execate< 
your  father  on  the  22nd  anee  of  Vyaya  fj 
4th,  1826),  and  250  pagodas,  due  undc 
sunnud  issued  on  the  22nd  perattasee  of 
said  year,  directing  the  said  sum  of 
pagodas  to  be  paid  out  of  the  produce  of 
village  of  Anandavady,  has  not  been  paid 
to  this  date  :  I  do  hereby  promise  to  pay  3 
the  sum  of  2,875  rupees,  with  inta 
amounting  to  2,875  rupees,  making  in 
5,750  rupees,  before  the  30th  tie  of  Volund 
(loth  February  1839).  Should  I  fail  to  i 
you  the  said  sum  of  5,750  rupees  within  I 
time  above  specified,  I  further  promise 
pay  you  the  said  sum,  with  interest  at 
per  cent,  per  annum  from  this  date. 
stamped  paper  cannot  be  procured  just  m 
this  agreement  has  been  executed  on  l| 
paper.  Thus  do  I  execute  this  agreeM 
with  my  free  will  and  consent. 

"  The  writer  hereof  is  Mahalingien." 

This  instrument  purports  to  be  signed 
Katchy  Rungappa  Kalapa  Thola  Oodiar,  1 
zemindar,  and  there  are,  or  purport  to  1 
four  attesting  witnesses. 

The  Zillah  Judge  was  of  opinion  that  tl 
was  not  shown  to  be  a  genuine  documei 
and,  having  come  to  that  conclusion,  the  i 
evitable  consequence  was  the  dismissal 
the  suit.  On  appeal,  the  Court  of  Sudi 
Dewanny,  as  has  been  said,  came  to  a  diff 
ent  conclusion. 

Now,  the  attesting  witnesses,  or  alleg 
attesting  witnesses  to  this  document,  ha 
been  examined,  and  some  other  persons  wl 
are  alleged  to  have  been  present ;  but, 
their  Lordships*  judgment,  they  are  not  pi 
sons  of  a  station  or  position  or  in  circm 
stances  likely  to  have  brought  them  up 
the  scene  as  witnesses  on  the  occasion 
which  their  testimony  is  applied.  That  co 
sideration,  however,  would,  in  their  Loi 
ships'  judgment,  not  of  itself  have  been  fal 
to  the  demand,  but  for  some  other  considci 
tions  which  present  themselves. 

It  appears   that   this   claim   was  broug 
forward  during  the  infancy  of  the  predece 
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ifiiioei%  of  the  present  appellant,  who  was  the  son 

the   original  debtor,  who  was  stated   to 

entered    into  the   bond,    and   it    was 

ght  before  the  Collector.     The  matter 

debated,  and  the  claim  was  rejected  b^ 

Collector  in  the  year  1841 ;  and  one  of 

most  remarkable  circumstances  in  the 

is,  that,  although  the  demand  was  then 

uted,  and  successfally  disputed,  and,  as 

been  said,  rejected,  the  alleged  agree- 

int  of  the  loth  February  1835,  which,  if 

uine,  cleared  the  matter  from  all  doubt 

to  the  truth  and  honesty  of  the  debt,  was 

brought  forward,  and  was  not  alleged  to 

in  existence. 

f  course,  it  became  necessary  in  the  pre- 

suit  for  the  respondent,  the  alleged  cre- 

,  when  he  brought  that  agreement  for- 

,  to  state  a  reason  of  some  kind  for  not 

ng  produced  it  before;  and  his  reason 

singular  enough.    He  had  claimed  the 

t  as  one  immediately  due,  but  this  docu- 

t  of  1835  had  extended  the  time  for  the 

ent  of  the   debt,    and    accordingly   it 

Id  have  appeared  that  he  had  instituted 

suit  at  a  time  at  which  he  could  not  have 

ined  it;  and  he  says  that  that  was  his 

n  for  not  bringing  it  forward   at  that 

circumstance  at  once  and  obviously 

this  ^ft^^Z  against  the  truth  and  integrity  of  a 

n  who  could  so  conduct  himself. 
prnf  There  is  another  consideration  bearing  im- 
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tly  upon  the  probabilities  of  the  case. 

date  of  this  document  is  the  loth  of 

maiy  1835,  and  it  appears  plainly  from 

e  proofs  in  the  case  that  the  alleged  par- 

to  that  agreement  were  at  the  moment 

ed  in  warm  and  hostile  litigation  at  the 

e,  which  was  not  determined  until  some 

e  after.    It  is,  therefore,  manifest  that  it 

in  the  highest  degree  improbable  that  in 

ch  a  state  of  things  the  alleged  parties  to 

e  agreement  wotSd  have  signed  such  a 

ument,  or  entered  into  such  an  agreement 

There  is  yet  another  circumstance  to  which 

dr  Lordships  think  it  not  immaterial  to 

Inde,  viz,^  that  documents  are  mentioned  by 

e  alleged  creditor  of  various  kinds,  as  evi- 

encing  the  demand,  and  in  effect  establish- 

g  it,  which  are  never  seen,  and  which  were 

^ Jjiever  brought  forward. 

^\    Now,  their  Lordships  certainly,  if  the  mat- 

^j^r  had  come  before  them  originally,  as  it  did 

fore  the  Zillah  Judge,  would  have  come  to 

e  same  conclusion,  m.,  that  the  original 

emand,  which  could  alone  sustain  the  suit, 

iras  not  proved. 

^    The  Judge  of  the  Sudder  Dewanny  ap- 

rto  have  considered  that,  if  the  doca« 
VoL  III. 
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ment  had  been  fabricated,  it  would  have  been 
made  more  consistent  with  probability,  and 
not  have  borne  the  date  or  applied. to  the 
time  which  it  did ;  but  it  is  to  be  remarked 
that  it  was  necessary  to  give  it  a  date  an* 
tenor  to  the  death  of  the  alleged  obligor,  the 
debtor,  who  died  in  the  month  of  July  1835, 
the  year  in  the  February  of  which  this  docu- 
ment was  alleged  to  be  executed.  Their 
Lordships,  therefore,  must  respectfully  dis- 
sent from  that  observation  made  by  the  learn- 
ed Judge  upon  this  part  of  the  case,  seeing 
that,  if  forgery  was  the  intent,  the  intending 
forger  was  in  a  strait,  obliged  by  the  force  of 
circumstances  to  select  a  date  necessarily  car- 
rying with  it  some  degree  of  credibility. 

Their  Lordships,  therefore,  think  that  in 
such  a  state  of  the  evidence  in  support  of  the 
claim,  the  conclusion  of  the  Zillah  Judge, 
which  was  only  that  the  demand  had  not 
been  proved,  is  shown  to  have  been  right 
We  take  the  same  view,  as  has  already  been 
stated,  as  the  Zillah  Judge  did  ;  and  consider- 
ing that  their  Lordships  will  humbly  recom- 
mend to  Her  Majesty  to  reverse  the  Judg- 
ment immediately  appealed  from,  and  that 
the  original  plaint  should  be  dismissed,  we 
think  that  the  appellant  should  have  his  costs, 
not  only  in  the  Courts  of  India,  but  also  here. 


The  23rd  June  1859. 

Present : 

Lord  Justice  Knight  Bruce,  Sir  E.  Ryan,  Lord 
Justice  Turner,  Sir  J.  T.  Coleridge,  and 
Sir  L.  Peel. 

Deed  of  Partition  baaed  on  a  compromiae^ 
Reversal  of— Nature  of  proof  necessary. 

On  Appeal  from  the  Sudder  Dewanny  Adaw* 

lut  at  Calcutta. 

Maharajah  Hetnarain  Sing 

versus 

Modnarain  Sing. 

A  deed  of  partitkm  between  two  brothers  based  00  a 
compromise  of  suit,  ratified  by  a  decree  of  the  Sudder 
0>urt,  and  putting  an  end  to  litigation  previously  entered 
into  by  their  father,  cannot  be  set  aside  without  strict 
proof  of  baste  and  precipitancy  of  the  settlement,  in- 
equality, restraint,  or  coercion,  or  fraud. 

This  is  an  appeal  from  a  decision  of  the 
Sadder  Dewanny  Adawlut  at  Calcutta,  con- 
firming a  decision  of  the  Zillah  Court  of 
Behar;  by  which  the  appellant's  suit  was  dis- 
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missed  with  costs.  That  suit  was  instituted 
to  set  aside  a  deed  of  partition,  which  had 
been  executed  by  the  appellant,  and  his  bro- 
ther, the  respondent,  ana  which  partition  was, 
Bs  to  the  shares  of  the  brothers,  based  on  a 
fiolenamah,  or  instrument  of  compromise  of 
suit,  ratified  by  the  decree  of  the  said  Sadder 
Court.  This  compromise  was  entered  into  in 
a  suit  in  which  the  appellant  was  the  plaintiff, 
and  his  father  Maharajah  Mitturjeet  Singh, 
and  theappellant's  younger  brother  Modnarain 
Sing,  were  the  defendants.  That  suit  involv- 
ed serious  and  important  questions  of  diffi- 
culty concerning  the  partibility  of,  and  succes- 
sion to,  the  estates  and  property  of  the  father, 
held  by  him  in  connection  with  his  Raj,  and 
his  power  of  disposing  of  any  part  thereof  by 


alienation  in  his  lifetime.     It  involved  also 

the  validity  of  a  donation  by  him  to  his  son  I  where'the  "property'was's^^^^^^ 


Modnarain,  and  a  further  question  whether 
the  plaintiff  had  forfeited  his  inheritance  by 
disgraceful  conduct  involving  a  loss  of  caste. 

The  appellant  had  succeeded  in  the  inferior 
Court,  and  from  the  decision  of  that  Court 
the  Maharajah  had  appealed.    In  the  course 
of  the  suit  criminations  had  been  mutually 
made  by  the  father  and  the  son,  and  the  liti- 
gation, had  it  proceeded,  would  probably  have 
caused  to  the  family  much  pecuniary  loss 
and  some  disgrace.    By  the  compromise,  a 
family  arrangement  was  effected,  by  which 
the  father  agreed  to  pay  certain  allowances  to 
his  sons  respectively  during  his  life;  they 
confirmed  certain  gifts  of  the  father ;  he  dis- 
missed his  appeal,  and  the  sons  agreed  that 
Hetnarain  should,  after  their  father's  death, 
divide  the  ancestral  as  well  as  other  property 
between  himself  and  Modnarain,  in  the  pro- 
portion of  9  to  7  annas,  the  elder  son  taking 
the  larger  share.    The  Court  acted  on  this 
mstrument,  dismissed  the  appeal,  ordered  the 
costs  of  the  vakeels  to  be  paid  out  of  a  moiety 
of  the  deposit,  and  the  other  moiety  to  be  re- 
turned to  the  father,  together  with  the  stamp- 
money  on  the  institution  of  the  appeal.    The 
partible  nature  of  this  estate,  divisible  in  these 
proportions,  stood,  therefore,  between  these 
brothers  on  the  footing  of  diis  compromise 
only.    The  instrument  of  compromise,  though 
termed  by  Hetnarain  one  of  partition,  con- 
tained no  express  provision  for  a  partition ; 
bnt  that  power  ffowed  from  the  relation  of 
joint  ownership  in  which  they  had  agreed  to 
stand. 

After  their  father's  death,  die  sons  sKxjales- 
ced  in  the  instrument  of  compromise*  It  is 
immaterial  to  consider  whether  either  coold 
have  disputed  it,  and  whether  anything  bad  | 


intermediately  been  done  which  entitifidall 
according  to  the  law  as  admiaistered  i&| 
Courts  of  the  £ast  India  Company  to  re« 
from  it  The  disputes  and  litigation,  ^ 
subsequently  ensued,  turned  upon  mai 
consistent  with  such  acquiescence ;  eachdi 
ed  the  share  of  the  estate  which  the  oq 
promise  secured  them,  and  these  propoilK 
had  no  other  foundation.  i 

The  partition  which  took  place,  and  ^ 
the  suit  of  the  appellant  seeks  wholly  to  aol 
and  set  aside,  was,  in  consequence  of  fil 
disputes  between  the  brothers,  arising  fil 
their  unfriendly  feeling  to  each  other^i 
their  mixed  enjoyment  of  the  estate  undera 
estrangement,  suggested  by  Mr.  Ravei^ 
the  Revenue  Commissioner  for  the  dissl 

It  ^ 


measure  substantially  in  furtherance  cfl 
instrument  of  compromise.  From  thet( 
dence  of  the  respectable  and  wholly 
peached  witnesses  who  took  part  in  tfae] 
paration  of  the  partition  deed  under  the 
tion  of  the  Commissioner,  and,  to  some 
tent,  under  his  own  superintendence,  itapi 
to  their  Lordships  that  the  partition  vas 
]>ared  and  settled  with  care  and  deliber 
without  haste  or  precipitancy,  and  was 
cuted  by  the  brothers  openly  and  p«! 
without  restraint  or  coercion,  and  with 
opportvmity  for  enquiry,  and  on  the 
both,  with  presumable  competent  knowh 
a  presumption  which  is  not  rebutted. 

The  plaintiff,  in  excuse  of  his  own  apiH 
ent  negligence,  supposing  his  case  to  be  as  t 
states  it,  alleges  that  he  was  sick  at  tfaetisi 
and  incapable  of  attending  to  business;)! 
his  own  temporary  incapacity  would  sot  \A 
extended  to  his  competent  agents  and  aaN 
ants  in  the  w(Kk ;  and  his  own  witnesses  i 
not  represent  him  as  wholly  incapable  of  acft 
in  matters  of  business  during  this  time,  M 
on  the  contrary,  as  occasionally  taking  ^\ 
the  transaction  of  them.  The  alleged  b^ 
and  precipitancy  of  the  settlement— ano* 
explanatory  cause  which  he  alleges  as  coj 
dttcive  lo  the  success  of  the  deceit  wbjcb  1 
alleges  to  have  been  practised  against  him-- 
also  disproved^  in  their  Lordships'  opinioM 
the  evidence  as  to  the  /actum  of  the  de 
and  the  alleged  force  upon  him,  whidi  isj 
by  him  to  have  proceeded  from  the  Com^ 
akxier,  is  ^c^ethiu:  without  prodL  ThatJ 
wishes  and  influence  of  the  Commissioner ' 
have  operated  i^pem  the  mind  of  the  api 
seas  to  induce  fato  to  jom  in  the  partitiaD 
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)mmt8Bioner  applied  himself  to  effect, 
probable;  and  that  species  of  in- 
a  dissatisfied  party  may  readily 
lute  in  his  own  mind  into  pressure  and 
ion.  Bat  their  Lordships  can  find  no 
Ince  in  the  case  of  an3rthing  amounting 
;e  or  coercion  of  the  appellant;  and 
^r  of  the  Commissioner  to  the  appel* 
on  which  so  much  stress  was  laid  by 
Roundell  Palmer  in  his  able  reply, 
to'  their  Lordships  to  bear  really  the 
ung  which  the  Comisel  for  the  respon- 
gave  to  it.  It  contains  matter  of  sug- 
m;  and  the  allusion  to  the  10,000 
is  an  allusion  to  a  species  of  recogni- 
not  imknown  in  similar  transactions, 
;by  a  landed  proprietor  engages  for  the 
and  good  order  of  his  zemindary.  If, 
there  really  were  any  gross  inequality 
partition,  and,  as  it  is  said,  the  7-anna 
really  got  in  point  of  profit  that  which 
-anna  sharer  should  have  received,  so 
[their  positions  were  in  a  manner  inverted, 
Lordships  would  in  this  case,  under  all 
:umstances  in  proof  of  the  participation 
transaction  of  the  plaintiff's  own  corn- 
agents,  be  unable  to  ascribe  the  failure 
^ligence  or  mistake. 

ruption  of  such  agents  would  be  the 
probable   solution.     But  the  case  is 

^doned  on  the  ground  of  fraud;  and 
le  weakness,  indirectness,  argumen- 

(ness  of  the  evidence,  which  displaces 


that  ground  of  charge,  applies  equally,  if 
not  in  greater  degree,  to  the  ground  of 
mistake  which  can  have  no  foundation  if 
the  inequality  of  value  be  not  established. 
Now,  if  this  inequality  really  existed  to  any 
such  extent  as  would  have  vitiated  the 
partition,  it  is  difficult  for  their  Lordships  to 
conceive  that  stronger  and  direct  proof  of 
it  could  not  have  been  given  by  the  appel- 
lant. He  must  have  known,  and  have  had 
the  means  of  proving,  his  actual  receipts 
soon  after  the  partition;  the  actual  value 
was  capable  of  direct  proof,  yet  he  offered 
none  01  that  character. 

The  Courts  in  India  are  very  particular 
in  requiring  the  strictest  proof  when  a  deed 
prepared  and  executed  as  this  has  been,  'es- 
pecially where  it  is  one  in  furtherance  of  a 
compromise  of  suit,  is  sought  to  be  set  aside : 
a  precaution  which  should  never  be  relaxed 
there,  where  the  spirit  of  litigation  has  so 
little  check,  and  so  much  wider  means  of 
mischief  than  it  has  here.  It  appears,  there- 
fore, to  their  Lordships  that  the  Courts  below 
rightly  dismissed  the  suit,  and  that  it  would 
be  of  dangerous  consequence  to  allow  deeds 
of  this  nature  to  be  impeached  on  evidence 
no  stronger  than  that  which  this  case  presents. 

The  view  which  their  Lordships  have 
taken  of  the  evidence  as  to  value  renders 
it  unnecessary  for  them  to  express  any 
opinion  on  the  other  parts  of  the  case.  They 
have  no  hesitation  in  recommending  to  Her 
Majesty  to  dismiss  this  appeal  with  costs. 
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